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The  Nobthebn  Bank  of  Ky.  and  others  v.  Hunt's  heibs,  Ac. 
(Filed  March  24, 1892.) 

1.  A  warning  order  is  uot  that  character  of  ** process"  embraced  by  section 
£,  artiole  4  of  Constitution  of  1849,  which  req aires  the  style  of  all  process 
to  be  **The  Commonwealth  of  Kentacky.*' 

2.  A  •warning  order  may  be  made  by  the  court  on  its  order  book,  and,  when 
entered  there,  is  as' effectual  as  if  made  by  the  clerk. 

3.  Mode  of  issuing  attachments — Conclusiveness  of  long-continued  usage — Where 
A  partionlar  manner  of  issoing  attachments  or  other  process  has  been  for 
many  years  sanctioned  by  the  courts,  and  title  to  real  and  personal  property 
for  many  years  has  passed  under  judicial  sales,  based  on  such  attachments, 
this  court  will  regard  the  practice  followed  for  so  many  years  as  the  proper 
one  and  the  question  as  settled. 

4.  Orders  of  attachment  endorsed  on  a  summons  are  to  be  regarded  as  a  part 
of  the  summons,  and  since  the  summons  runs  in  the  name  of  "The  Com- 
monwealth of  Kentucky,"  so  does  the  order  of  attachment,  although  the 
summons  and  the  attachment  are  each  signed  by  the  clerk  issuing  them  and 
are  on  opposite  sides  of  a  paper. 

C.  B.  Seymour,  Brown,  Humphrey  A  Bavie  and  James  S.  Pirtle 
for  appellants. 

H.  S.  Barker  atid  A.  Duvall  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Jud^e  Pryor. 

In  the  year  1861  Thomas  H.  Hunt  and  Kiehard  Curd  were  mer- 
chants in  the  city  of  Louisville,  under  the  firm  name  of  Thomas  H. 
Hunt  A  Co.  The  partnership  had  been  formed  prior  to  that  time. 
In  the  conduct  of  their  business  they  drew  bills  of  exchange  on 
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planters  in  the  Southern  States  that  were  accepted  and  then  dis- 
counted by  the  firm  with  the  Northern  Bank  of  Kentucky. 

The  bills  were  presented  at  maturity  and  protested  for  non-pay- 
ment. 

Before  the  maturity  of  the  paper  Thomas  H.  Hunt,  one  of  the 
members  of  the  firm,  went  into  the  Confederate  army  and  when  the 
war  terminated  took  up  his  residence  in  New  Orleans,  where  he 
lived  until  his  death.  The  other  partner,  Richard  Curd,  left  the 
State  and  made  his  domicile  in  Liverpool,  England,  where  he  lived 
until  his  death. 

After  the  paper  matured  the  bank  proceeded  to  make  the  firm, 
liable  as  indorsers  of  the  paper  by  a  proceeding  in  the  Louisville- 
Chancery  Court,  obtaining  attachments  that  were  levied  on  the  real 
estate  in  controversy  and  sold  as  the  property  of  the  firm  in  satis- 
faction of  these  debts.  The  bank  purchased  the  property  in  the  year 
1863  at  the  sale  ordered  by  the  court  by  virtue  of  the  attachments. 
The  sale  was  confirmed  and  a  deed  made  divesting  the  partners  of 
all  title  if  the  sale  was  valid. 

In  the  year  1883  Thomas  H.  Hunt  instituted  the  present  action  in 
the  court  below  in  which  it  is  contended  that  the  attachment  was 
void  and,  therefore,  the  sale  under  it  passed  no  title.  Hunt  having 
died  the  action  was  revived  in  the  name  of  his  heirs  and  Curd  bein^ 
dead  his  heirs  were  also  made  parties. 

The  title  to  the  r«al  estate  levied  on  was  in  Richard  Curd,  as  ap- 
peared of  record,  but  the  facts  show  that  it  was  partnership  property, 
purchased  with  partnership  means  and  for  partnership  purposes. 
The  bank  sold  this  realty  after  its  purchase  to  its  co-appellants  or 
their  vendors,  and  they,  relying  on  the  bank's  warranty  of  title, 
brought  the  latter  before  the  court  in  order  that  the  latter  might  be 
held  responsible  on  its  warranty  in  the  event  the  title  proved  de- 
fective. 

It  is  plain  that  neither  the  heirs  nor  devisees  of  Hunt  &  Curd 
would  have  any  interest  in  this  realty  until  the  payment  of  the  debts 
due  by  the  firm  if  no  proceeding  had  been  instituted  by  the  bank.. 
The  title  would  pass  to  them  at  law,  subject  to  the  lien  of  the  cred- 
itors through  the  partners  for  the  payment  of  the  partnership  debts. 
No  innocent  purchaser  has  intervened  and  the  only  question  pre- 
sented or  necessary  to  be  considered  is,  was  the  attachment  valid?^ 
The  appellees  insist  that  the  attachments  were  void.  There  were  in 
fact  two  attachments,  there  being  two  suits,  one  of  the  actions 
against  T.  H.  Hunt  and  R.  A.  Curd  and  the  other  against  Thomas 
H.  Hunt  &  Co.  The  summons  or  proce&s  in  each  case  was  in  the 
usual  form,  signed  by  the  clerk  and  upon  each  process  was  indorsed 
the  order  of  attachment.  Warning  orders  were  properly  made,  but 
no  personal  service  had  as  both  of  the  partners  were  then  out  of  the 
State. 

The  process  in  each  case  commanding  the  parties  to  appear  and 
answer  is  in  the  name  of  the  Commonwealth  of  Kentucky,  but  the 
order  of  attachment  indorsed  on  the  back  of  the  summons,  unless  it 
relates  to  the  summons  and  is  a  part  of  it,  does  not  run  in  the  name 
of  the  Commonwealth  of  Kentucky^  but  reads  "the  marshal  is  directed 
to  attach  and  safely  keep  the  property  of  the  defendant,  Thomas^ 
H.  Hunt  &  Co.,  not  exempt  from  execution,  sufiicient  to  satisfy 
plaintiff's  claim,  amounting:,''  (&c. 

The  summons  upon  which  this  attachment  is  indorsed  reads: 
**The  Commonwealth  of  Kentucky,  to  the  marshal  of  the  Louisville 
Chancery  Court,  greeting:  We  command  you  to  summon  Thos* 
H.  Hunt  and  R.  A.  Curd  to  answer  a  petition  exhibited  against 
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them  in  our  Louisville  Chancery  Court  by  the  Northern  Bank  of 
Kentucky,  17,954,  and  warn  them,"  &c. 

The  proper  affidavits  were  made  and  bonds  executed  in  obtaining 
the  attachments,  warning  orders  made  on  the  records  of  the  courts 
attorneys  appointed  to  correspond  and  report  filed,  <fec. 

The  proceedings  were  all  regular  and  we  perceive  no  reason  why 
the  firm  was  not  divasted  of  all  title— it  was  the  property  of  the  firm 
that  was  sold  and  for  a  firm  indebtedness. 

It  appears  from  the  pleadings  and  the  testimony  In  the  case  that 
the  manner  of  issuing  the  attachments  in  this  case  was  in  pursuance 
of  a  practice  sanctioned  by  the  Louisville  Chancery  Court  at  the  time 
and  for  years  prior  to  the  date  at  which  this  original  process  issued, 
and  if  this  proceeding  is  now  to  be  regarded  as  void  and  the  indorse- 
ment on  the  summons  as  forming  no  part  of  the  writ,  the  title  to  all 
property,  real  and  personal,  acquired  under  such  sales  would  be 
questioned,  and  the  mischief  resulting  from  such  a  precedent  could 
not  well  be  estimated.  Nor  would  such  a  decision  afiect  alone  the 
proceedings  in  the  Louisville  Chancery  Court  as  we. are  aware  that 
a  like  practice  was  followed  in  many  of  the  judicial  districts  of  the 
State,  and  when  followed  for  so  long  a  time  and  recc«nized  by  the 
profession  as  the  proper  mode  of  proceeding  this  court  and  every 
other  should  regard  the  question  as  closed. 

The  construction  given  this  mode  of  proceeding  makes  the 
indorsement  on  the  summons  a  part  of  it,  and  as  the  sum- 
mons runs  in  the  name  of  the  Commonwealth  so  does  the  order 
of  attachment.  If  the  attachment  had  followed  the  summons  with 
but  the  one  signature  of  the  clerk,  it  is  then  evident  that  no  objection 
could  be  made  to  it;  but  as  the  clerk  has  affixed  his  signature  first  to 
the  summons  and  then  to  the  order  of  attachment  it  is  contended 
that  the  one  is  divorced  from  the  other  and  for  that  reason  the  at- 
tachment is  void.  It  is  not  only  reasonable  but  a  fair  interpretation 
of  the  Code  under  which  the  proceedings  were  conducted,  holding 
that  the  entire  summons  must  ha  regarded  as  one,  that  which  ap- 
pears on  its  face  as  well  as  the  indorsement  upon  it. 

In  the  case  of  the  United  States  v.  Bank  of  North  Carolina,  6 
Peters,  29,  in  discussing  a  question  somewhat  similar  to  the  one 
before  us,  the  court,  in  alluding  to  the  interpretation  given  the 
terms  of  an  act,  said:  **A  practice  so  long  and  so  general  would 
itself  provide  strong  grounds  for  a  liberal  construction  and  could  not 
now  be  disturbed  without  introducing  a  train  of  serious  mischiefs. 
We  think  the  practice  was  founded  in  the  true  exposition  of  the 
terms  and  intent  of  the  act,  but  if  susceptible  of  some  doubt,  so 
long  an  acquiescence  in  it  would  justify  in  yielding  to  it  as  a  safe  and 
reasonable  exposition." 

The  case  of  Yeager  v.  Groves,  78  Ky.,  278,  is  not  decisive  of  this  case. 
Thereit  was  insisted  the  attachment  was  indorsed  on  the  summons 
but  this  court  responded  by  saying  that  fact  did  not  appear  from  the 
record,  but  an  attachment  alone  signed  by  the  clerk  without  any 
command  from  the  sovereign,  and  for  that  reason  the  attachment  was 
held  to  be  void.  The  language  of  the  opinion  may  have  authorized 
the  inference  that  if  the  indorsement  had  appeared  on  the  summons 
the^'attachment  would,  nevertheless,  have  been  held  invalid,  still  the 
question  was  reserved  and  we  have  no  hesitation  in  adjudging  that 
the  summons,  with  the  indorsement  upon  it,  should  be  regarded  as 
the  command  of  the  sovereign  to  summon  the  defendants  and  to 
attach  their  estate. 

In  construing  any  paper  with  a  view  of  ascertaining  its  meaning 
the  whole  must  be  considered,  and  whether  written  on  the  one  side  or 
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on  both,  if  pertaining  to  the  same  matter,  it  must  be  regarded  as  one 
instrument,  and  the  fact  that  the  obligation  may  bind  one  party  to 
perform  more  than  one  act  in  consideration  of  what  has  been  done 
by  the  other  party  can  make  no  difference,  it  is  still  but  one  agree- 
ment. In  commercial  paper  that  which  is  on  the  back  as  well  ad 
the  face  of  the  paper  must  be  regarded  as  a  part  of  it,  and  so  of  all 
contracts  where  the  indorsement  pertains  to  the  same  matter  and  is 
properly  indorsed. 

In  Jones  v.  Overstreet,  4  Monroe,  547,  this  court  said:  *'It  may  be 
stated  as  an  axiom  in  the  municipal,  law  of  our  countiy  that  a  mem- 
orandum at  the  foot  or  on  the  back  of  a  deed,  bond,  Judgment  or 
execution,  if  made  by  competent  authority,  may  enlarge,  restrain, 
alter  and  qualify  the  signification  and  effect  of  the  body  of 
the  writing.  A  memorandum  at  the  foot  of  a  Judgment  that 
it  is  to  be  discharged  by  a  smaller  sum  or  to  have  a  credit,  one 
indorsement  of  a  dmi  or  bond,  varying  or  qualifying  the  terms  in 
favor  of  the  one  party  or  the  other  (if  properly  evidenced),  an  in- 
dorsement on  an  execution  that  no  security  of  any  kind  is  to  be 
taken,  Ac,  are  all  of  legal  efficiency." 

In  Nichols  v.  Taylor,  6  Monroe,  326,  an  execution  was  issued  by 
the  Justice  on  a  replevin  bond  and  was  indorsed  **no  security  can  be 
taken.  The  Justice  signed  the  indorsement  but  failed  to  sign  the 
execution  proper.  This  court  held  that  it  would  have  been  more 
accurate  to  have  signed  the  execution  in  the  usual  way,  but  that  it 
had  been  often  held  that  indorsements,  when  made  by  the  officer 
issuing  the  execution,  form  a  part  of  it,  and  as  the  name  of  the 
justice  immediately  followed  the  indorsement  it  must,  to  every 
essential  purpose,  be  understood  to  be  a  signing  by  him  and  giving 
to  the  exection  the  same  force  and  eflfect  that  the  most  formal  signing 

At9  ,  ♦  M«  by  counsel  for  the  appellants,  if  the  clerk  had  written 
the  entile  ^'^immons  and  attachments,  beginning  in  the  name  of  the 
Commonwealth,  c*ommanding  the  officer  to  perform  the  two  acts  on 
the  same  side  of  the  paper  and  then  affixed  his  signature  but  once, 
couldit  be  contended  that  the  command  to  summon  and  to  attach 
only  applied  to  summoning  the  parties  and  not  to  the  attachment? 
We  think  not,  in  fact  the  rule  is  both  proper  and  reasonable,  and 
this  court  would  not  think  of  disturbing  the  title  to  property 
acquired  time  after  time  under  this  practice  upon  such  a  technical 
ground. 

The  fact  that  one  of  the  summons  is  against  Thomas  H.  Hunt  A 
Co.  can  make  no  difference.  Thomas  H.  Hunt  was  a  defendant  in 
the  petition  and  the  summons  was  not  void  on  that  ground. 

The  Code  of  Practice  of  1854  authorized  the  court  to  have  the 
warning  order  entered.  This  was  done  and  signed  by  the  chancellor. 
Newcomb  v.  Newcomb,  13  Bush,  — . 

Nor  are  we  to  be  understood  as  deciding  that  an  order  of  warning 
should  run  in  the  name  of  the  Commonwealth,  but,  on  the  contrary, 
it  is  not  that  character  of  process  embraced  by  section  6  of  article  4 
of  the  State  Constitution  under  which  the  style  of  all  process  shall 
be  the  Commonwealth  of  Kentucky.  It  is  more  in  the  nature  of  a 
rule.  The  proceeding  is  itself  e^rpar^e and  the  clerk  in  his  ministerial 
capacity  may  hear  proof  as  to  the  non-residence  of  the  defendant 
and  then  make  an  order  of  warning,  and  while  there  is  no  provision 
in  the  present  Code  empowering  the  court  to  make  the  warning 
order  it  necessarily  follows  that,  having  Jurisdiction  of  the  subject- 
matter  and  control  of  the  clerk  in  the  discharge  of  his  duties,  the 
latter  may  he  directed  to  enter  an  order  of  warning  on  the  order 
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book,  and  when  made  it  becomes  as  effectual  as  if  made  by  the  clerk 
in  vacation. 

There  is  no  command  to  any  officer  to  execute  this  order,  but  it 
stands  executed  where  an  attorney  is  appointed  to  correspond  and  a 
judgment  in  rem  will  be  rendered,  the  facts  authorizing  it,  if  the 
defendant  fails  to  answer  within  the  time  prescribed  by  the  Code. 
A  process  is  a  writ  or  summons  issued  in  the  course  of  judicial  pro- 
ceedings, and  the  warning  to  the  non-resident  is  simply  on  order 
made  by  the  clerk  in  vacation  or  during  the  term  of  the  court,  and 
is  not  deemed  a  processs  in  the  meaning  of  the  €ode  or  of  the  con- 
stitutional provision  referred  to. 

The  court  erred  in  holding  the  attachment  to  be  invalid,  and  the 
judgment  is  reversed,  with  directions  to  dismiss  the  petition. 


McCrae,  &a.  v.  Gunter's  ex'ors,  &c. 
(Filed  March  24,  1892— iV^o<  to  be  reported.) 

1.  Recovery  of  «/j«ry— The  soreiy  on  a  note,  which  was  secured  by  a  mort- 
gafi^e,  at  the  request  of  the  principal  paid  it,  with  its  accrued  usurious  in- 
terest, and  took  a  mortgai^e  from  th^  principal  to  indemnify  him.  In  a  suit 
by  the  surety  to  foreclose  the  mortgage,  his  debt  will  not,  at  the  instance  of 
junior  mortgagees,  be  purged  of  the  usury  he  paid  to  the  bank,  although 
the  principal's  right  to  recover  such  usury  from  the  bank  may  be  barred  by 
limitation,  and  although  the  bank  may  have  compelled  the  surety  to  pay 
the  note  to  prevent  the  defense  of  usury  being  interposed  against  it. 

2.  Same — A  debtor  owed  a  bank  a  note  and  usurious  interest.  R,  loaned 
the  debtor  money  to  pay  the  debt  and  interest  and  took  a  mortgage  on  the 
debtor's  property  to  secure  the  loan.  In  a  foreclosure  of  the  m  U.'s 
debt  will  not,  at  the  intervention  of  junior  mortgagees,  be  pxir^^  £  the 
usury  paid  the  bank,  although  R.  was  interested  in  the  bank,  &*^d  ^.ae  bank 
agreed  with  R.  that  if  he  needed  the  money  they  would  take  np  the  notes 
executed  to  him  by  the  debtor. 

8.  Pleadings — Interrogatories — A  party  is  not  required  to  make  any  response 
to  interrogatories  embodied  in  his  adversary's  pleading,  except  where  the 
interrogatories  are  appended  to  the  pleadinji^  in  the  manner  provided  by 
the  Code. 

4.  Usury — Contract  for  indulgence  on  d^bt — Certain  purchase  money  notes, 
secured  by  a  vendor's  lien  on  laud,  beinji^  due,  the  oblif^ors  agreed  to  pay  10 
per  cent,  interest  thereon,  if  indulgence  was  ^I't^i^ted  them  by  the  holder; 
the  notes  bore  6  per  cent,  on  their  face  and  a  written  contract  at  that  time 
to  pay  10  per  cent,  was  lawful.  The  indulgence  was  granted  and  the  extra 
4  per  cent,  interest  paid  and  the  balance  of  the  payments  on  the  note  entered 
as  a  credit  thereon.  Beid — That  the  contract  to  pay  10  per  cent,  was  valid, 
although  there  was  no  definite  time  for  which  the  indulgence  was  to  be 
granted;  and  after  the  execution  of  such  contract  by  granting  indulgence, 
the  holder  will  not  be  charged  with  the  additional  4  per  cent,  as  usury. 

5.  Interest  for  one  year  included  in  face  of  notf — The  mere  fact  that  one  year's 
interest  in  a  note  bearing  10  per  cent.,  at  a  time  that  rate  was  lawful,  was 
included  in  the  face  of  the  note,  and  at  the  end  of  the  year  became  a  part 
of  the  interest-bearing  principal,  does  not  render  the  accrued  interest  usu- 
rious or  compound. 

6.  Interest — Repeal  of  statutes — The  repeal  of  the  statute  making  10  per 
cent,  the  lawful  rate  of  interest  iu  certain  cases,  did  not  reduce  the  rate  of 
interest  that  debts  previously  incurred  were  drawing  to  6  per  cent. 

Henrjr  J.  Stites  and  Jno.  W.  McPhorson  for  appellants. 

Petrie  &  Downer  for  appellees. 
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Appeal  from. Christian  Circuit  Court. 
.Opinion  of  the  court  by  Judge  Pryor. 

Jolin  C.Whitlock,  during  his  life  and  at  the  date  of  his  death,  owned 
a  large  quantity  of  real  estate  that  was  encumbered  by  mortgages  and 
liens  exceeding  its  value,  and  his  entire  estate  not  sufficient  to  dis- 
charge his  indebtedness.  He  died  in  the  month  of  November  of  the 
year  1886,  and  his  widow,  Maria  Whitlock,  administered  upon  his 
estate.  Prior  to  his  death  actions  had  been  instituted  by  his  cred- 
itors, asserting  their  various  liens,  and  this  controversy,  or  one  or 
more  branches  of  it,  consists  in  the  attempt  on  the  part  of  the  junior 
mortgagees  to  have  certain  credits  placed  upon  the  claims  of  the 
senior  mortgagees,  and  to  purge  those  claims  of  usury. 

The  decedent  had  administered  upon  the  estate  of  John  McCrae, 
who  died  leaving  children  and  whose  estate  passed  into  his  hands, 
that  was  never  accounted  for,  amounting  to  many  thousand  dollars. 
For  the  purpose  of  securing  this  estate  he  executed  the  junior  mort- 
gages upon  his  realty  and  they  are  resisting  the  clai'is  of  the  prior 
mortgagees  by  seeking  various  legal  and  equitable  set  offs,  and 
having  failed  below  are  now  prosecuting  this  appeal. 

This  is  a  voluminous  record  and  presents  various  branches,  with  no 
connection  between  them  except  tiie  position  of  each  mortgagee  on 
the  same  realty  and,  therefore,  each  case  will  be  separately  con- 
sidered. 

The  action  from  which  all  the  questions  originated  w-as  instituted 
by  I.  P.  Foard  in  the  Christian  Circuit  Court  in  the  year  1886.  As 
the  surety  of  Whitlock  he  had  paid  to  the  Planters'  Bank  a  note  of 
$3,500  that  was  secured  by  two  mortgages,  one  executed  in  the  year 
1880  and  the  other  in  the  year  1885.  Foard,  at  the  instance  of  Whit- 
lock, had  assumed  the  payment  of  this  note  to  the  bank  by  the 
execution  of  his  own  note,  and  when  he  filed  his  petition  to  foreclose 
all  the  other  mortgagees  were  made  dc^fendant**,  except  the  appel- 
lants, their  mortgage  having  been  executed  after  the  lis  pendens 
created  by  Foard's  suit. 

Whitlock,  after  these  actions  by  the  mortgagees  to  foreclose  (the 
defendants  having  filed  (Toss-petilions)  had  been  instituted,  ob- 
tained indulgence  so  as  to  give  him  an  opportunity  to  sell  his  land 
at  private  sale,  and  no  judgment  was  taken  against  him.  He  died 
beibre  any  sale  was  made  or  judgment  rendered,  and  the  action 
having  been  revived,  the  appellants  intervened  by  filing  their  peti- 
tion and  were  made  parties. 

The  note  executed  to  the  Planters'  Bank  had  upon  it  the  names 
of  Jenkins  &  Foard  as  sureties  and  was  renewed  from  time  to  time, 
the  rate  of  interest  being  in  excess  of  that  authorized  by  law.  After 
several  renewals  the  name  of  McPherson  was  added  to  the  note  as 
one  of  the  sureties  and  there  were  several  renewals,  from  time  to  time 
after  his  name  was  added  to  the  paper;  Foard  being  about  to  remove 
to  Clarksville  and  the  first  mortgage  being  regarded  as  not  sufficient 
indemnity  by  reason  of  prior  liens  on  the  property,  Whitlock  agreed 
to  give  this  second  mortgage,  executed  in  the  year  1885.  Foard 
agreed  with  Whitlock  to  pay  off  the  notft  to  the  bank  upon  which 
he  was  surety,  and  this  he  did  by  executing  his  own  note  and  taking 
up  the  original  note  of  Whitlock  to  the  bank  and  finally  paid  off  his 
note  to  the  bank,  about  which  there  is  no  dispute. 

Thfe  only  testimony  in  the  case  on  this  question  is  that  of  Foard, 
who  swears  that  he  never  received  a  cent  of  money  from  Whitlock 
and  that  the  arrangement  with  the  bank  and  Whitlock  was  a  bona 
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Jide  transaction,  and  the  bank  was  in  no  manner  interested  in  the 
controversy.  / 

Whitlock  lived  more  than  six  months  after  thifi  suit  by  Foard  had 
been  instituted  and  set  up  no  defense  to  the  action,  nor  has  his  admin- 
istratrix sought  to  recover  this  usury  from  the  bank,  but  the  junior 
mortgagees,  who  are  the  appellants,  are  seeking  to  make  Foard 
responsible  for  usury  that  he  paid  at  the  instance  of  his  principal, 
Ana  when  the  administratrix  of  Whitlock  or  those  paying  the  usury 
had  a  clear  remedy  against  the  bank;  and  if  barred  by  the  statute  i^ 
is  their  fault  and  not  that  of  ihe  surety  who  derived  no  benefit 
whatever  from  the  transaction.  It  is  said,  however,  that  the  other 
sureties  knew  nothing  of  this  arrangement  with  Foard  by  which  he 
was  to  pay  this  debt  off,  and  had  executed  as  an  indemnity  that 
second  mortgage;  that  the  bank,  when  it  obtained  McPhersou's  name 
to  the  paper,  was  doing  so  with  a  view  of  merging  the  original  debt 
so  as  to  avoid  the  defense  of  usury. 

In  answer  to  this  it  is  said  that  Foard  was  the  only  responsi- 
ble party  on  the  paper  and  that  it  was  self-preservation  that 
prompted  liim  to  resort  to  this  additional  security.  The  bank 
may  have  atiticipated  that  such  a  defense  as  usury  would  be  made 
and  to  prevent  it  may  have  concluded  to  compel  Foard  to  take  up 
this  paper,  but  if  such  was  the  fact  it  will  not  authorize  the  presump- 
tion that  the  debt  was  at  last  owing  the  bank  and  that  Foard  was 
the  mere  nominal  debtor  on  his  paper,  but  was  in  fact  liable  by 
reason  of  the  original  obligation. 

In  order  to  arrive  at  such  a  conclusion  the  chancellor  must  assume 
that  that  the  history  of  this  transaction  as  given  by  both  Trice  and 
Foard  is  false,  and  they  have  each  perjured  themselves  in  order  to 
save  the  amount  of  usury  contained  in  the  original  transaction. 

It  is  admitted  that  usury  was  paid.  There  is  no  evasion  in  that 
particular,  but  the  effort  is  to  make  the  surety  responsible  for  the 
usury  upon  a  speculative  supposition  that  the  transaction  might 
have  occured  in  a  different  way  than  that  sworn  to  by  the  defend- 
ants. We  perceive  no  circumstance  authorizing  such  a  conclusion, 
and  if  a  presumption  has  to  be  indulged  on  the  facts  of  this  case  it 
should  be  in  favor  of  the  surety  who  has  received  no  benefit  what- 
ever from  the  transaction. 

The  judgment  as  to  Foard  was  proper  and  the  recovery  being 
barred  by  limitation  as  to  the  bank,  affords  no  reason  for  making 
him  responsible. 

As  to  the  claim  against  Rodman  and  Trice  we  find  no  proof  what- 
ever to  sustain  the  claim  of  the  appellants.  That  Rodman  had 
money  to  loan  and  did  in  fact  loan  to  Whitlock  on  the  13th  of  June, 
in  the  year  1885,  the  sum  of  $42,000,  evidenced  by  these  promissory 
notes,  and  to  secure  which  he  executed  to  Rodman  a  mortgage  on 
his  Mewstead  farm.  The  admistratrix  of  Whitlock  is  asserting  no 
4?laim  in  this  case,  but  the  appellants,  who  are  the  junior  mortgagees, 
are  insisting  that  there  is  usury  in  the  Rodman  debt,  and  that  it  is 
really  a  debt  owing  by  Whitlock's  estate  to  Trice  &  Co.  and  not  to 
Hodman. 

Now  if  this  claim  of  the  appellants  is  sustained  by  the  proof  the 
•debt  should  be  purged  of  usury.  It  appears  that  the  debt  had  been 
owing  Trice  &  Company  or  the  bank  for  near  five  years  and  that 
tthey  induced  Rodman  to  pay  the  debt.  The  bank,  or  Trice  &  Co., 
loaned  this  money  to  Whitlock  to  enable  him  to  pay  a  debt  to  one 
Gunter  of  $12,000,  upon  which  he  was  paying  Gunter  interest  at 
the  rate  of  ten  per  cent. 

The  bank  tooK  an  absolute  deed  to  the  land  to  secure  the  payment 
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of  the  money,  but  gave  a  writing  to  the  effect  that  it  was  intended 
as  a  mortgage,  and  that  it  was  intended  as  a  mortgage  is  conceded  by 
all  parties.  ' 

Bod  man  and  Trice  both  swear  that  it  was  Rodman's  money.  The 
latter  swearing  that  he  loaned  every  dollar  to  Whitlock  the  note* 
represent;  that  the  notes  are  his  and  no  one  else  has  any  interest 
in  them.  Now  if  Rodman  did  advance  this  money  out  of  his  own 
means  and  Trice  has  no  interest  in  them,  in  what  way  can  he  be 
made  liable?  The  party  receiving  the  usury  is  alone  responsible, 
but  the  endeavor  is  to  make  third  parties  liable,  for  the  reason, 
doubtless,  that  time  bars  the  recovery  as  against  the  original  cred- 
itors. It  is  argued,  however,  that  Hodman  was  interested  in  the 
bank  and  that  Trice  agreed  with  him  when  he  loaned  this  money  to 
Whitlock  that  if  he  should  thereafter  need  the  money  he  would 
take  in  the  notes.  We  do  not  see  how  this  affects  the  statetaaents  of 
both  Trice  and  Rodman,  unless  such  circumstances  are  deemed 
sufficient  to  authorize  this  court  to  say  theif  have  sworn  falsely,  and 
such  facts  afford  no  foundation  for  this  conclusion.  The  trouble  in 
this  case  is,  as  in  the  case  of  Foard,  time  has  barred  the  recovery  as 
against  those  who  received  the  usury,  and  others  are  sought  to  be 
made  liable. 

The  decedent,  in  his  life-time,  and  his  administratrix  after  him, 
might  have  recovered  from  holders  of  these  original  claims,  but  we 
see  no  reason  for  questioning  the  veracity  of  these  litigants  by 
reason  of  any  fact  or  circumstance  relied  on  by  the  appellants  for 
disregarding  their  statements. 

In  the  reply  of  the  appellants  to  the  answers  of  Rodman  and 
Trice  they  are  called  on  to  state  if  there  was  not  a  writing  between 
them  in  regard  to  this  matter.  To  this  reply  no  rejoinder  was  made 
and  it  is  insisted  that  the  pleading  must  be  taken  as  confessed. 

There  is  no  rule  of  pleading  that  would  require  any  response  to 
such  an  interrogatory.  The  appellees  had  made  full  answers  to  the 
|>etition  of  appellants,  and  if  they  proposed  to  make  them  witnesses 
it  could  be  done  by  examining  them  in  open  court  or  taking  their 
depositions,  or  by  appending  interrogations  to  the  reply  as  provided 
by  the  Code.  The  litigant  is  not  bound  to  answer  these  interroga- 
tories embodied  in  the  petition  as  was  held  by  this  court  in  Bennett 
v.  Miller,  18  B.  M.,  68.  Nor  can  the  creditor  recover  usury  of  Trice, 
because  the  administrator  must  be  the  party  plaintiff.  Trice  is  pre- 
senting no  claim  against  the  estate,  and  if  the  usury  was  not  bound 
the  real  plaintiff  should  be  the  personal  representative  of  Whitlock 
and  not  his  creditor. 

We  will  next  consider  the  claim  of  the  appellants  against  Thomas 
M.  Gunter  or  his  estate.  The  decedent  owed  Gunter  three  large 
claims,  one  was  a  lien  on  land  for  the  purchase  money,  and  the  re- 
maining debts  secured  by  mortgages. 

A  man  by  the  name  of  Lovian  owed  Gunter  a  large  sum  secured 
by  mortgage.  The  mortgage  was  foreclosed  and  the  land  sold  arid 
purchased  by  one  Carter,  with  Whitlock  &  Foard  his  sureties  on  the 
sale  bonds.  After  the  sale,  by  some  arrangement  between  the  parties^ 
Whitlock  became  the  sole  owner  or  purchaser  and  assumed  to  pay 
the  purchase  money.  The  purchase  money  notes  were  bearing  6 
per  cent,  interest. 

In  June,  1875,  the  parties.  Carter  and  Whitlock,  wanting  indul- 
gence on  the  purchase  money  notes,  entered  into  a  written  agree- 
ment by  which,  in  consideration  of  this  indulgence,  they  were  to 
pay  to  Gunter  10  per  cent,  interest  from  that  date.  After  Whitlock 
had  become  the  owner  he  made  payments  on  this  land,  and  this 
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extra  4  per  cent,  not  being  a  lien  on  the  land  it  was  asfreed  that  the 
payments  should  first  discharge  the  4  per  cent,  and  then  apply  the 
balance  as  a  credit  on  the  purchase  money  notes.  This  agreement 
is  fuUy  established  and  the  payments  applied  as  agreed  on.  It  is 
said,  however,  that  as  the  writing  was  lor  no  definite  time  as  to 
indulgence  it  is  void  or  without  consideration. 

No  time  for  extension  was  mentioned  in  the  writing  but  the  indul- 
gence was  given  and  payments  made  under  the  agreement  and,  there- 
fore, it  was  proper  to  apply  the  payments  in  the  manner  agreed  on. 
The  writing  was  executed  when  10  per  cent,  was  lawful  and  the  con- 
tract certainly  binding  after  indulgence  had  been  given  and  pay- 
ments made  by  virtue  of  it. 

Another  claim  of  Gunter  against  Whitlock  is  evidenced  by  note 
for  $13,200,  payable  twelve  months  after  date,  with  interest  at  the 
rate  of  10  per  cent,  until  paid.  The  note  is  dated  in  June,  1875, 
when  10  per  cent,  was  lawful  interest  and  embodied  in  the  writing. 
The  interest  for  twelve  months  was  added  to,  and  embraced  in,  the 
note,  and  it  is  plain  that  if  not  then  paid  the  interest  became 
principal  and  such  was  the  intention  of  the  parties.  It  was 
not  compounding  the  interest  because  the  parties,  at  the  ex- 
piration of  the  year,  made  it  a  part  of  the  principal,  bearing 
interest  from  that  date.  It  is  insisted,  however,  that  the  repeal  of 
the  10  per  cent,  law  remanded  the  parties  back  to  the  legal  rate  of 
interest  as  it  existed  after  the  repeal. 

We  have  i)een  referred  to  no  authority  by  counsel  on  this  legal 
proposition  and  think  it  manifest  that  if  such  a  result  had  been 
sanctioned  by  direct  legislation  it  would  have  been  in  violation  of 
both  the  State  and  Federal  Constitutions. 

The  next  question  arises  from  a  note  of  $3,918.75  executed  by 
Whitlock  to  Gunter.  The  execution  of  the  note  is  not  denied,  but 
it  is  contended  that  no  trace^  can  be  found  as  to  the  disposition 
Whitlock  made  of  the  money,  and  it  appearing  from  the  memoran- 
dum book  of  Gunter  that  about  that  time  he  loaned  Whitlock 
$3,000,  the  note  in  controversy  should  be  reduced  to  that  sum.  This 
evidence  will  not  authorize  such  a  deduction.  Whitlock  was  a  man 
of  intelligence  and  the  note  being  presented,  with  his  signature  to  it, 
leaves  no  room  to  question  the  liability  upon  the  facts  offered  by  the 
defense. 

In  regard  to  the  note  for  $187.30  the  whole  matter  was  adjusted 
during  the  life  of  Whitlock.  The  claim  is  not  presented  and  no 
defense  made  by  Whitlock  during  his  life,  when  the  matter  was 
litigated  and  deuermined,  and  now  it  is  apparent  these  mortgagees 
have  no  right  to  open  up  that  litigation  rhat  the  claim  may  be 
purged  of  usury. 

As  to  the  payment  of  $600  by  Howell  to  Gunter  for  Whitlock  and 
for  which  it  is  contended  no  credit  was  ever  given,  we  have  this  to 
say:  The  claim  originated  before  Whitlock  became  heavily  involved 
in  debt  and  liefore  this  large  indebtedness  to  Gunter  existed,  and 
with  the  many  sut)sequent  transactions  between  Whitlock  and 
Gunter,  l)oth  of  whom  are  now  dead,  and  the  weight  of  debt  upon 
Whitlock,  with  efforts  to  pay  his  creciitors  and  relieve  himself  of 
pecuniary  embarrassment,  we  think  it  evident  this  money  was  ac- 
counted for. 

The  chancellor's  Judgment  in  this  case  we  must  a[»prove,  and  in 
its  careful  consideration  the  fact  is  developed  that  those  liable  for 
usury  have  been  released  by  lapse  of  time  and  others  sought  to 
be  made  liable  solely  by  reason  ot  their  business  intercourse  with 
the  original  parties  to  the  transactions. 
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Whitlock,  as  the  i)roof  shows,  was  a  liberal  and  just  man,  but  a 
bad  purchaser,  and  his  readiness  to  pay  exorbitant  interest  with  the 
hope  of  retaining  his  losses  resulted  in  his  financial  wreck. 

Some  other  matters  of  minor  importance,  involving  questions  of 
fact  alone,  we  have  not  considered.  The  chancellor  knew  the 
parties,  examined  no  doubt  the  entire  record,  as  we  have  attempted 
to  do,  disposing  of  such  questions  as  were  necessary  to  be  considered. 

Judgment  affirmed. 


Angel  v.  Commonwealth. 
(Mled  March  26, 1892— Ao^  to  bt  reported,) 

1.  Ctiminal  hw — Instructions — On  the  trial  of  appellant  for  naalicious 
shooting  and  woandinij^,  the  trial  ooart  properly  refused  to  ^^ve  any  in- 
Rtrnction  concerninf;^  shooting?  in  endden  heat  and  passion,  becanse  the 
evidence  did  not  in  any  degree  condace  to  show  that  the  shooting;  was  so 
done.  Nor  was  there  any  evidence  to  show  that  accased  was  acting  as  a 
special  bailiff  at  the  time  of  the  shooting. 

2.  Same — Indictments — It  is  well  settled  that  an  indictment  may  in  one 
count  charge  that  two  persons  did  soch  shooting,  and  then  in  separate 
oonnts  that  each  of  them  committed  the  offense,  and  that  the  other 
aided  and  abetted. 

J.  J.  C.  Back  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  tried  and  convicted  of  the  crime  of  malicious 
shooting  and  wounding  Wm.  Cornett,  and  his  punishment  was  fixed 
at  confinement  in  the  penitentiary  for  the  term  of  three  years.  The 
uncontradicted  evidence  is,  the  appellant  pursued  Wm.  Cornett, 
armed  with  a  shot-gun  and  shot  him  with  it;  that  Cornett  tried  to 
get  out  of  the  appellant's  way  and  was  begging  the  appellant  not  to 
shoot  him  at  the  time  he  was  shot;  that  he  was  not  then  making, 
nor  had  he  at  any  time  theretofore  made,  any  hostile  demonstra- 
tions towards  the  appellant;  that  three  days  before  the  shooting  the 
appellant  pointed  his  gun  at  Cornett. 

The  only  excuse  that  appellant  offered  was,  that  some  one  had 
told  him  that  Cornett  had  obtained  property  by  false  pretenses,  and 
a  justice  of  the  peace  had  appointed  him  special  bailiff  to  arrest  Cor- 
nett, and  had  placed  a  warrant  for  his  arrest  in  his  hands,  which  he 
had  lost. 

But  the  proof  is  uncontradicted  that  Cornett  was  expelled  by  the 
direction  of  the  apoellant  from  a  trading  boat  and  shot  without  any 
excuse  or  cause,  and  without  as  much  as  informing  him  that  he  had 
a  warrant  for  his  arrest,  and  he,  at  the  time,  was  begging  for  his  life. 
The  court  did  right  in  disregarding  the  evidence  about  the  warrant, 
Ac.  The  court  also  did  right  in  not  instructing  the  jury  as  to  sudden 
heat  and  passion,  because  there  was  no  evidence  before  the  jury  from 
which  they  would  have  been  authorized  to  believe  the  shooting  was 
done  in  sudden  heat  and  passion. 

The  indictment  charges  that  the  appellant  and  two  others  did  the 
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shootinKi  and  then,  in  separate  eountSf  it  chaises  that  each  one  of 
them  did  the  shooting,  and  in  still  other  counts  it  charges  each  aided 
and  abetted  the  other.    It  has  been  often  decided  by  this  court  that 
such  practice  is  allowable. 
The  Judgment  is  affirmed. 


Shackelford  v.  Hamilton. 

{Filed  March  26,  1892.) 

Breach  of  contract  of  marriage — In  an  action  by  a  woman  to  reooTor  dam- 
ages for  a  breach  of  contract  to  marry,  the  answer  presents  a  good  defense, 
which  avers  that  after  the  promise  and  before  the  breach  of  the  contract 
the  defendant  discovered  that  he  was  afflicted  with  a  loathsome  and  conta- 
gions disease  and  was,  therefore,  incapable  of  marriage,  it  appearing  from 
the  averments  that  the  defendant  made  the  promise  without  any  knowledge 
that  he  was  afflicted  with  the  disease  and  did  not  contract  it  after  the  prom- 
ise. 

Wm.  Lindsay,  Wadsworth  &  Son  and  Cochran  <fe  Son  for  appellant. 

E.  L.  Worthington,  L.  W.  Robertson,  M.  C.  Hutchins,  G.  S.  Wall 
and  Emory  Whitaker  for  api)ellee. 

Appeal  from  Ma.son  Circuit  Court. 

OpinioQ  of  the  court  by  Judge  Pryor. 

Lena  Hamilton,  the  plaintiff  below  and  the  appellee  in  this  court, 
instituted  the  present  action  in  the  Ma.son  Circuit,  in  which  she  seeks 
to  recover  damages  for  the  violation  of  the  promise  on  the  part  of 
the  appellant  to  marry  her,  in  pursuance  of  an  af>reement  to  that 
effect,  entered  into  in  the  month  of  December  of  the  year  1887,  by 
the  terms  of  which  they  were  to  marry  in  the  fall  of  1888;  that  sub- 
sequently, and  by  mutual  consent,  the  marriajfe  was  postponed  until 
the  spring  of  1889.  No  chiy  was  cU»signated  for  the  consummation  of 
the  contract,  but  it  is  alleje:ed  that  in  the  month  of  April,  1889,  the 
defendant,  against  the  consent  of  the  plaintiff,  announced  to  her  that 
he  would  not  perform  his  contract  at  anytime  or  place;  that  the 
plaintiff  was  willing  and  ready  to  perforin  her  contract  at  any  time 
or  place  the  defendant  might  desiKuate,  and  offered  to  do  so,  of 
which  fact  the  defendant  had  notice;  that  he  failed  and  refused  to 
execute  his  contract  of  marriage  with  her,  and  still  refuses. 

On  the  19th  of  April,  1889,  the  plaintiff  had  served  on  the  defend- 
ant the  following  notice: 

**i/r.  James  Shackelford: 

**You  are  hereby  notified  that  I  am  ready  and  willing  to  perform 
our  contract  of  marriage,  and  to  become  your  wife  at  any  time  and 
place  you  may  df^ignate,  and  am  now  ready  and  propose  to  fix  a 
time  and  place  at  which  our  engagement  of  marriaj^e  may  be  con- 
summated. Very  respectfully, 

"Lena  Hamilton." 

An  answer  was  filed  by  the  defendant,  admitting  the  existence  of 
the  marriage  contract  and  his  failure  to  consummate  it,  and  presents 
in  his  answer  the  following  defense,  to  which  a  demurrer  was  sus- 
tained, and  the  question  here  is:  Was  that  defense  a  bar  to  the  re- 
^very,  as  on  the  demurrer  the  facts  alleged  stand  admitted? 
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The  defendant  says  that  at  the  time  he  made  the  contract 
marry  the  plaintiff  he  bHieved  himself  to  be  in  good  and  muti 
health  and  knew  of  no  impediment  to  its  consummation;  that  led 
prior  to  any  contract  of  marriage  with  the  plaintiff  he  contracted! 
loathsome  disease,  called  syphilis,  and  was  treated  for  it  by  skillr 
physicians  until  he  was  pronounced  cured  and  free  from  the  maladj 
that  this  was  long  before  he  made  the  acquaintance  of  plaintiff;  th 
he  consulted  two  reputable  physicians,  and  one  of  whom  made  I 
thorough  examination  of  his  person,  and  advised  him  there  was  m 
the  slightest  evidence  of  the  existence  of  the  disease,  and  this  \si 
long  before  he  thought  of  marrying  the  plaintiff  or  any  one  eh 
that  his  regular  physician,  who  had  treated  his  disease,  advised  hil 
that  he  was  cured  and  in  a  fit  state  to  marry  and  could  safely  do  i 
that  after  this  time,  and  with  the  belief  in  good  faith  that  the  ma 
ady  no  longer  existed,  he  made  the  contract  with  the  plaintiff,  in 
duced  by  the  love  and  affection  he  had  for  her.    He  says  that  afte 
the  engagement  to  marry,  and  without  any  fault  on  his  part,  symp 
toms  of  the  disease  again  appeared,  and  are  now  upon  him,  and  he  i 
advise<]  by  his  physicians  that  he  ought  not  to  marry;  that  prior  td 
the  bringing  of  this  action  he  made  known  to  the  plaintiff  th^ 
grounds  of  his  refusal,  <fec. 

After  sustaining  the  demurrer  to  the  answer  the  court  below  pe  , 
mitted  testimony  of  defendant's  condition  to  go  before  the  jury  id 
mitigation  of  damages,  and  the  facts  alleged  in  his  answer  are  all 
sustained  by  the  testimony  of  skilled  physicians,  who  treated  him,* 
and  that  good  faith  prompted  the  conduct  of  the  defendant  in  refus-| 
ing  to  marry  the  plaintiff.  He  continued  to  vi«it  the  plaintiff  regu- 
larly, with  no  evidence  of  any  diminished  affection,  until  the  return 
of  the  symptoms  of  this  loathsome  disease,  that  one  of  the  physi-  | 
cians  states  is  in  its  worst  form.  When  the  engagement  was  broken 
he  said  lo  the  plaintiff  that  he  could  make  no  explanation  of  his 
course  except  to  say  to  her,  **you  would  not  want  to  marry  a  man 
who  would  be  sure  dearh  to  you." 

After  the  notice  was  served  on  him  of  the  readiness  of  the  appel- 
lee to  fulfill  her  engagement,  and  before  the  action  was  instituted, 
he  wrote  to  the  plaintiff,  as  follows:  **I  engaged  in  good  faith  to 
marry  you,  and  I  am  surely  the  party  most  aggrieved  by  my  ina- 
bility to  do  so.  The  condition  of  affairs  has  caused  me  more  suffer- 
ing than  you  can  possibly  and,  doubtless,  more  than  you  have  felt, 
but  1  am  compelled,  as  an  honorable  man,  to  save  you  from  that 
fate  that  would  await  you  as  my  wife.  You  can  but  resoect  me  the 
more  when  you  know  all.  I  can  not  tell  you  more,  but  1  had  a  talk 
with  your  lawyer,  Mr.  Hutchins,  and  1  refer  you  to  him,  «&c.  I  be- 
lieved myself  able  to  marry  you,  but  recent  developments  have 
convinced  me  of  my  mistake,  and  it  would  be  a  crime  were  I  to  da 
so.    Think  of  me  and  my  misfortune  as  kindly  as  you  ctm,  <fec. 

"Respectfully, 

**James  Shackelford." 

We  can  well  see  how  such  a  letter  might  be  penned  with  a  view  of 
escaping  responsibility  in  the  way  of  damages,  instead  of  being 
prompted  by  an  honest  conviction  of  right  on  the  part  of  the  de- 
tendant,  but  when  his  physicians  testify  as  to  facts,  all  of  which  are 
uncontradicted,  that  leave  no  doubt  as  to  his  good  faith  and  of  his 
belief  that  he  was  permanently  cured  long  prior  to  his  engagement 
with  the  plaintiff,  the  sole  question  arises  as  to  the  sufficiency  of  the 
answer,  and  we  have  alluded  to  the  facts  only  because  they  stand 
uncontradicted  and  were  offered  in  mitigation. 

The  court  below  entertaining  the  opinion  that  as  the  defendant 
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had  entered  into  fhis  marriage  contract  he  is  bound  for  its  breach, 
although  it  might  have  been  the  duty  of  the  appellant,  under  the 
circumstances,  to  decline  to  execute  it,  sustained  the  demurrer  to 
the  defense;  that  the  contract  was  unconditional  and  the  defendant 
being  able  at  the  time  the  promise  was  made  to  perform  the  con- 
tract, he  must  either  execute  it  or  become  responsible  in  damages 
for  the  breach. 

If  such  a  contract  as  that  of  marriage  is  to  be  treated  in  the  light 
of  a  mere  bai^in  and  exchange  of  chattels  between  parties  compe- 
tent to  contr^'t,  then  it  seems  to  us  there  would  be  but  little  ofiffl- 
culty  in  sustaming  the  action  of  the  court  below;  but  if  the  agreement 
when  entered  into  is  to  be  treated  as  creating  a  status  that  forms  the 
basis  of  our  entire  social  system,  and  in  which  society  has  more  in- 
terest in  preserving  its  purity  than  the  parties  to  the  agreement,  it 
must  follow  that  the  defense  interposed  to  the  appellee's  claim  for 
damages  was,  in  law  as  well  as  morals,  sufficient  to  prevent  the  re- 
covery. 

Where  the  marriage  contract  is  consummated,  the  parties  taking 
each  other  for  better,  for  worse;  for  richer,  for  poorer,  and  agreeing  to 
cherish  each  other  in  sickness  and  in  health,  the  fact  that  the  social 
standing  of  the  one  party  or  the  other,  or  their  pecuniary  condition 
was  not  as  represented,  will  afford  no  ground  for  relief;  still,  where 
there  is  a  mere  agreement  to  marry,  there  may  be  such  a  condition 
of  the  one  party  or  the  other  as  to  health  or  other  bodily  intirmity, 
arising  subsequent  to  the  agreement,  as  would  authorize  either  party 
to  decline  to  enter  into  the  marriage  relation,  and  to  hold  otherwise 
inroiild  he  to  place  such  a  contract  upon  the  same  footing  with  sales 
of  mere  personal  chattels. 

It  is  said  by  Mr.  Bishop,  in  his  work  on  Marriage  and  Divorce, 
that  ''one  after  marriage  can  not  con) plain  of  an  im^diment  known 
to  him  before;  but  if  he  were  ignorant  of  the  existence  of  the  de- 
fect or  of  its  incurable  nature,  though  in  himself  he  may  take  ad- 
vantage of  it  by  writ  of  nullity,  the  marriage  was  a  mistake,  the 
ends  intended  by  it  can  not  be  answered."    2  Bishop,  582. 

The  text-books  establish  the  doctrine  that  **without  sexual  inter- 
course the  ends  of  marriage,  the  procreation  of  children  and  the 
pleasures  and  enjoyments  of  matrimony  can  not  be  attained." 

**The  first  cause  and  reascm  of  matrimony,"  says  Agliffe,  "ought  to 
be  the  design  of  having  of&pring,  so  the  second  ought  to  be  the 
avoiding  of  fornication;  and  the  law  recognizes  these  two  as  its 
principal  ends,  namely:  A  lawful  indulgence  of  the  passions  to 
prevent  licientiousness  and  the  procreation  of  children,  according  to 
the  evident  design  of  Divine  Providence."  1  Bishop  Mar.  and  Div., 
821. 

It  is  not  pretended,  nor  has  it  been  so  adjudged  in  any  court,  that 
a  mere  temporary  disease,  or  such  a  change  in  the  physical  conaition 
of  a  party  to  a  marriage  contract,  after  it  has  been  entered  into  and 
without  his  fault,  as  would  render  him  less  capable  of  discharging 
duties  growine:  out  of  the  marital  relation  would  be  sufficient  to 
Justify  its  breaking;  but  where  the  party  is  afflicted  with  bodily  dis- 
ease to  su?h  an  extent  as  is  dangerous  to  the  lives  of  those  with 
whom  he  comes  in  contact,  and  such  as  must,  if  he  should  marry, 
necessarily  be  communicated  to  his  wife  by  sexual  intercourse,  and 
through  her  to  afiect  their  ofispring  with  the  poison,  connected  with 
the  fact  that  he  was  ignorant  of  the  disease  being  upon  him  at  the 
time  he  contracts  to  marry,  he  will  be  excused  for  the  non-perform- 
ance of  his  undertaking. 

While  the  contract  to  marry  is  silent  as  to  any  condition,  it  must 
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be  implied  that  any  subsequent  change  in  the  pliysical  or  mental 
condition  of  either  party  without  fault,  so  as  to  render  it  impossible, 
in  the  nature  of  things,  to  accomplish  the  objects  for  which  the 
marriage  relation  is  brought  atx)ut,  will  release  the  parties  from  the 
agreement. 

Imnotency,  insanity  or  such  a  diseased  condition  of  the  body  as- 
would  affect  the  offsjpring  and  endanger  the  life  of  the  mother,  if 
the  contract  was  carried  out,  would  certainly  be  within  this  rule. 
Any  other  doctrine  would  require  the  same  construction  to  be  given 
the  agreement  to  marry  that  is  given  to  contracts  for  the  sale  and 
delivery  of  personal  property,  where  the  party  can  recover  dam- 
ages for  the  breach,  although  it  is  impossible  to  perforna  it;  in 
other  words,  it  is  urged  that  the  woman  must  have  either  the 
husband  or  damages  in  his  stead,  if  he  is  able  to  have  the  marriage 
ceremony  performed. 

This  is  also  the  objection  to  the  majority  opinions  rendered  in  the 
court  of  Queen's  Bench,  in  the  case  of  Hall  v.  Wrip^ht,  96  Eng, 
C.  L.,  745.  We  concur  with  the  minority  opinions  in  that  case, 
that  the  contract  of  marriage  is  subject  to  implied  conditions 
peculiar  to  itself.  In  that  case  the  defense  was,  that  after  the 
promise  and  before  the  breach  the  defendant  was  afflicted  with 
bleeding  from  the  lungs  and,  by  reason  of  the  disease,  became  in- 
capable of  marriage  without  great  danger  to  his  life,  and,  therefore^ 
unfit  for  the  married  state  of  which  the  plaintiff  had  notice. 

After  reviewing  the  authorities  upon  the  question,  Esle,  justice, 
said:  "The  principle  deduced  from  the  cases  seems  to  be,  that  a  con- 
tract to  marry  is  assumed  in  law  to  be  made  fr)r  the  purpose  of 
mutual  comfort  and  is  avoided  if,  by  the  act  of  God  or  the  opposite 
party,  the  circumstances  are  so  changed  as  to  make  intense  misery, 
instead  of  mutual  comfort,  the  probable  result  of  performing  the 
contract." 

The  majority  opinion  was  rendered  on  the  idea  that  the  disease 
was  not  such  a  state  of  health  as  made  it  improper  for  the  defendant 
to  marry,  and,  therefore,  not  impossible  of  performance;  and  if  a 
case  like  the  one  being  considered  had  been  presented,  we  doubt  if 
any  difference  of  opinion  would  have  been  expressed. 

Pollock  and  other  text  writers  on  Contracts,  in  alluding  to  this 
opinion,  say  that  it  is  so  much  against  the  tendency  of  the  later 
cases  that  it  is  now  of  little  or  no  authority  beyond  the  point  decided^ 
but  if  that  opinion  had  been  unanimous,  although  entitled  to  great 
weight,  we  would  not  be  inclined  to  follow  its  reasoning  or  concur 
in  the  conclusion  reached. 

The  only  American  case  we  have  found  on  this  question  is  reported 
in  86  N.  C,  91,  Allen  v.  Baker,  the  opinion  delivered  by  Buffin,  jus- 
tice. In  that  case  the  defendant  refused  to  comply  with  his  contract, 
because  he  was  afflicted  with  a  disease  similar  to  the  one  this  defend- 
ant had.  The  disease  was  contracted  before  the  contract  was  entered 
into,  but  the  defendant  had  been  advised,  and  in  fact  believed,  that 
it  could  be  cured  in  time  to  enable  him  to  fullfill  his  engagement. 
Acting  in  good  faith,  and  from  a  conscientious  conviction  that  his 
disease  was  incurable,  he  refused  to  comply  with  his  agreement,  and 
the  court  in  that  case  said:  "We  can  not  understand  how  one  can  be 
liable  for  not  fullfiUing  a  contract,  when  the  very  performance  of  it 
would  in  itself  amount  to  a  great  crime,  not  only  against  the  indi- 
vidual but  against  society  itself." 

The  present  case  is  much  stronger  for  the  defense  than  the  case 
cited— m  the  one  the  defendant  knew  the  disease  was  upon  him 
when  he  made  the  contract,  but  was  advised  that  he  would  be  well 
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in  time  to  consummate  it;  while  in  this  case  the  defendant  believed 
he  was  well  at  the  date  of  the  contract,  and  had  been  so  advised  by 
his  physicians  long  before  the  contract  was  entered  into. 

While  it  is  not  necessary  that  this  court  should  sanction  the  ruling 
of  the  court  upon  the  facts  in  Allen  v.  Baker,  to  adjudge  that  it  was 
the  duty  of  the  defendant  to  marry  the  plaintitf,  under  the  cir- 
cumstances, and  avail  himself  g(  his  conjugal  rights  that  must 
necessarily  communicate  this  loathsome  disease  to  his  wife  and  to 
their  offsprinjr,  or  to  inflict  upon  him  punishment,  by  way  of  dam- 
ages, for  not  executing  the  contract,  would,  as  said  in  Allen  v.  Bas- 
ler,  be  compelling  him  to  do  that  which  is  against  all  law,  human 
and  diyine. 

It  is  impossible  for  this  defendant  to  fullfill  his  contract.  His  dis- 
ease renders  him  incapable  of  marriage  without  actual  danger  to 
the  life  of  the  woman  he  marries,  by  communicating  to  her,  and 
through  her  to  their  oflfepring,  a  loathsome  disease  that  is  now,  from 
the  testimony  in  this  case,  graduailly  destroying  this  unfortunate 
man.  He  was  guilty  of  an  unwise  w**ong  in  contracting  the  disease, 
but  at  that  time  was  under  no  obligation  to  the  appellee,  and  it  may 
well  be  asked  what  obligation  now  rests  upon  him?  If  he  had  com- 
plied with  his  agreement,  and  executed  the  contract  by  an  actual 
marriage  with  the  plaintiff  on  a  designated  day  as  required  by  her 
notice,  would  he  not  have  inflicted  upon  the  plaintiff  an  injury  that 
no  amount  in  damages  could  have  repaired? 

The  appellant,  in  his  interview  with  the  appellee,  made  manifest 
to  her  that  her  life  would  be  made  miserable  if  the  contract  was  car- 
ried out.  He  then  gave  to  her  counsel  the  real  facts  as  to  his  condi- 
tion, and  referred  the  plaintiff  to  him.  That  the  plaintiff  had  notice 
of  his  condition  before  suit  was  brought  is  manifest.  His  obligation 
to  the  plaintiff,  by  reason  of  the  agreement  with  her,  was  to  aban- 
don at  once  all  idea  of  carrying  it  into  execution.  No  greater  crime 
in  law  or  morals  could  have  been  committed  by  the  appellant  than 
a  performance  of  his  agreement.  The  purity  of  our  social  system, 
the  interests  of  the  public  in  preserving  secure  the  marriage  relation, 
the  protection  of  those  whose  existence  may  spring  from  such  an 
unholy  alliance,  as  well  as  the  future  welfare  and  happiness  of  the 
parties  themselves,  require  that  such  a  construction  should  be  given 
this  class  of  contracts,  and  if  there  was  no  precedent  for  the  recog- 
nition of  the  doctrine  announced,  we  would  not  hesitate  to  make 
one. 

In  our  opinion  the  answer  and  the  amendment  presented  a  valid 
defense.    The  demurrer,  therefore,  should  have  been  overruled. 

The  judgment  is  reversed  and  remanded,  with  directions  to  award. 
a  new  trial  and  for  proceedings  consistent  with  this  opinion. 


Kendall  v.  Commonwealth. 
(Filed  March  31,  1892— iV^o^  (o  be  reported.) 

1.  Continuattce — Diligence — An  affidavit  for  a  continaance  must  not  onlj 
show  that  a  subpcena  for  the  absent  witnesses  was  sued  out,  ^m  but  when  it  was 
80  saed  oat  and  placed  in  the  hands  of  an  officer;  otherwise  it  does  not  show 
proper  diligence. 

2.  Same — Cumulative  evidence — Where  proper  diligence  to  secure  the  attend- 
ance of  the  absent  witnesses  is  not  shown,  and  their  evidence  was  merely 
cnmnlative,  this  court,  on  appeal,  will  not  decide  whether  the  trial  courlr- 
should  have  required  the  Commonwealth  to  admit  the  truth  of  the  state-- 
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ments   of    the   affidavit  or   else  f^rant  a  continuance,   instead  of    merelj 
allowing  its  statements  to  be  read  as  the  evidence  of  the  absent  witnesses. 

3.  Appeals— Instructions — The  meaning  of  particular  words  in  the  instrao- 
tion  relating  to  mnrder  will  not  be  determined  on  appeal  when  the  aconsed 
was  foand  gnilty  of  only  manslaughter  by  the  jury.  ' 

4.  Evidence — Contradiction  of  accused — The  father  of  the  deceased  testified 
for  the  Commonwealth  that  he  went  to  his  son  immediately  after  the  killing 
and  carried  him  away  without  saying  a  word.  The  accused  in  his  testimony 
stated  that  the  father  made  a  certain  statement  at  that  time.  The  father . 
was  afterwards  recalled  and,  by  way  of  rebuttal,  denied  the  statement  of 
the  accused.  Held — That  it  was  not  error  to  permit  the  father  to  testify  izi 
rebuttal. 

6.  Grand  jury — Qualification  of  officer  summoning — Immediately  after  a 
grand 'jury  had  been  empanelled,  sworn  and  charged,  it  was  learned  that  the 
sheriff,  who  summoned  them,  was  not  sworn  before  they  were  empanelled, 
^.;  thereupon  the  oath  was  administered  to  him,  he  resummoned  the  same 
grand  jury  and  they  were  admonished  by  the  court  to  remember  the  Charge 
that  had  been  given  them.  Held — Tl>e grand  jury  was  a  legal  one  and  there 
was  no  ground  for  quashing  an  indictment  found  by  them. 

W.  R.  Haynes,  W.  A.  Barry,  H.  T.  Kendall  and  Jas.  Montgomery 
for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  affidavit  for  a  continuance  does  not  show  proper  diligence.  It 
says  that  a  subpcena  for  the  witnesses  named  in  it  was  sued  out  and 
placed  in  the  hands  of  the  proper  officer,  but  it  does  not  say  when 
this  was  done.  It  may  have  been  but  a  few  moments  before  the 
case  was  called  for  trial. 

In  addition  the  testiriiony,  so  far  as  competent,  was  merely  cumu- 
lative, or  not  calculated  to  affect  the  result. 

Under  these  circumstances  we  are  not  called  upon  to  determine 
whether  the  court  should  have  required  an  admission  of  its  truth 
from  the  attorney  for  the  State,  or  else  have  granted  a  continuance, 
instead  of  merely  allowing  the  statements  of  the  affidavit  to  be  read 
to  the  jury  as  the  testimony  of  the  absent  witnesses. 

The  jury  were  properly  instructed  as  to  the  Uw  of  the  murder, 
manslaughter,  self-defense  and  reasonable  doubt. 

It  certainly  was  not  error  to  tell  them  that  the  accused  could  not 
be  excused  for  the  Icilling  upon  the  ground  merely  that  the  deceased 
was  passing  over  the  appellant's  premises  or  moving  wood  out  of 
the  passway  for  such  purpose,  contrary  to  his  order  and  at  a  time 
when  the  accused  had  no  reasonable  grounds  for  believing  he  was  in 
any  danger  from  the  deceased. 

It  is  needless  to  consider  the  effect  of  the  use  of  the  word  *'afore- 
thoughf'  in  the  instruction  as  to  murder,  and  as  defined  in  ano^ther 
instruction,  since  the  accused  was  only  convicted  of  manslaughter. 

The  instructions  aslsed  by  him,  so  far  as  they  embrace  the  law  of 
the  case,  were  contained  in  those  already  given  by  the  court. 

The  evidence  shows  that  while  it  was  probably  a  killing  in  sudden 
passion,  yet  it  was  without  sufficient  excuse. 

The  father  of  the  deceased,  when  first  introduced  for  the  State, 
testified  that  when  his  son  was  shot  he,  being  only  a  few  steps  away, 
went  Immediately  to  him  and  carried  him  away  without  saying 
a  word. 


Digitized  by  VjOOQIC 


citizens'  NAT.    BANK  OF  LOU.  V.    BOSWELL*S  AI)M*R,  &C.         1 7 

The  accused  afterward  testified  that  the  father,  at  that  time,  said: 
■•'My  poor  boy!  I  knew  it  would  come  to  this." 

The  father  was  aherward  called  by  the  State  and  by  way  of  re- 
buttal allowed,  over  the  appellant's  objection,  to  state  that  he  never 
fiaid  it.  It  is  urged  that  this  was  error  because  he  had  stated  upon 
his  first  examination  that  he  said  nothing. 

After  the  accused  had,  in  testifying  for  himself,  detailed  certain 
language  and  thus  particularized  it,  it  was  not  improper,  however, 
tu  allow  the  recall  of  the  witness,  and  the  inquiry  to  be  made,  if  he 
at  that  time  made  use  of  such  an  expression.  If  he  did  it  was  a  part 
of  the  res  ge^tm  and  his  attention  was  thereby  particularly  called  to 
it  and  a  fair  opportunity  given  him  to  say  whether  it  was  true. 
Even  if  this  were  not  so  an  inspection  of  the  entire  record  shows 
plainly  that  the  rejection  of  the  testimony  upon  the  recall  of  the 
witness  would  not  have  changed  the  result. 

A  motion  was  made  to  quavsh  the  indictment  because  it  was  not 
found  b\^  a  legal  grand  jury.  It  appears  the  sheriff,  who  summoned 
them,  was  not  sworn  before  they  were  impaneled,  sworn  and  charged. 
This  being  at  once  discovered  he  was  then  sworn,  and  he  then  re- 
summonea  the  same  persons  as  the  grand  jury,  and  they  were  then 
admonished  by  the  court  to  remember  the  charge  that  had  been 
given  them. 

This  cured  the  previous  omission,  even  admitting  that  the  question 
could  be  raised  upon  appeal. 

Section  281  of  the  Criminal  Code  provides  that  the  decisions  of  the 
trial  court  upon  challenges  to  the  panel  and  for  cause,  upon  motions 
to  set  aside  an  indictment,  and  upon  motions  for  a  new  trial,  shall 
not  be  subject  to  exception,  and  they  can  not,  therefore,  be  questioned 
upon  appeal. 

This  provision  renders  it  unnecessary  to  consider  several  other 
^miplaints  of  the  appellant. 

No  error  appears  to  authorize  a  reversal  of  the  judgment,  and  it  is, 
therefore,  affirmed. 


Citizens  National  Bank  op  LouisviiiLE  v.  Boswell's 
adm'r,  Ac. 

{Filed  March  31,  1892.) 

1.  Parties  to  action  for  seliUment  of  testator'' s  estate — A  bank  in  which  a  testa- 
tor owned  stock  is  not  a  necessary  party  to  an  action  by  an  executor  for  a 
construction  of  the  testator's  wiU  and  distribution  of  his  estate,  although 
the  stock  in  said  will  was  bequeathed  in  a  certain  manner. 

2.  Settlement  of  decedent's  estate— Jurisdiction — The  court  of  the  county  in 
which  the  testator^s  executor  qualiiied,  acquires  no  su^h  jurisdiction  over  such 
bank,  which  is  not  a  citizen  of  said  county,  nor  summoned  therein,  as  will 
authorize  it  to  order  the  bank  to  transfer  the  stock  to  a  certain  devisee  of 
testator,  although  a  suit  to  settle  testator's  estate  and  construe  his  will  is 
pending  in  such  court. 

3.  The  cause  of  action  is  transitory  which  the  executor  has  against  the  bank, 
to  compel  it  to  transfer  the  stock  as  directed  by  the  will. 

W.  O.  Harris  for  appellant. 

J.  D.  Hunt  for  appellee. 

Appeal  from  Fayette  Court  of  Common  Pleas, 
vol.  14 — 2 
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Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellee,  as  administrator  with  the  will  annexed  of  W.  D. 
Boswell,  brought  suit  in  the  Fayetle  Circuit  Court  for  the  purpose  of 
having  the  will  of  W.  D.  Boswell  construed,  and  for  a  settlement  or 
the  estate. 

All  the  devisees  and  parties  in  interest  w^ere  made  parties  to  the 
suit.  The  court,  on  a  final  hearing:,  construed  the  will  and  held  that 
Mrs.  Graham,  daughter  of  the  testator,  took  the  estate  willed  to  her 
for  life,  remainder  to  her  children  living  at  the  time  of  her  deaths 
and  that  the  estate,  thus  willed,  was  for  her  solo  and  separate  use^ 
and  that  she  was  entitled  to  the  exclusive  control  and  management 
of  the  estate,  and  that  she  was  entitled  to  dispose  of  any  part  of  it 
absolutely,  if  she  wished. 

The  court  also  directed  that  the  estate  be  divided  among  the  devi- 
sees, and  that  the  administrator  should  cause  to  be  transferred  ta 
Mrs.  Graham  as  a  part  of  her  share  under  the  will  twenty-three 
shares  of  the  capital  stock  that  W.  D.  Boswell  owned  in  the  appel- 
lant's bank,  the  certificates  of  which  should  be  made  to  her  as  trus- 
tee, with  power  of  sale  and  transfer.  The  appellant,  upon  being 
called  upon  to  transfer  the  stock,  pursuant  to  the  judgment,  refused 
to  transfer  it  with  power  df  Side  and  transfer,  but  it  was  willing  to 
transfer  it  as  trustee.  Thereupon  the  appellee  filed  an  amended  pe- 
tition, bringing:  the  appellant  before  the  court  for  the  first  time,  and 
asking  that  it  be  compelled  to  execute  the  court's  judgment  in  re- 
gard to  the  transfer  of  the  stock. 

The  appellant,  not  a  citizen  of  Fayette  county,  but  of  Louisville,, 
and  being  summoned  in  Jefferson  county,  appeared  in  the  Fayette 
Circuit  Court  and,  among  other  things,  objected  to  the  jurisdiction 
of  the  court,  but  the  court  deeming  it  had  jurisdiction  of  the  appel- 
lant adjudged  that  it  should  transfer  the  stock  in  accordance  with 
the  court's  former  judgment.  If  the  court  had  not  jurisdiction  of 
the  appellant,  it  is  needless  to  notice  the  other  defenses  made  by  it^ 

The  provisions  of  the  Civil  Code  upon  the  subject  of  jurisdiction 
are  as  follows: 

Section  428.  '*1.  A  representative,  legatee,  distributee  or  creditor 
of  a  deceased  person  may  bring  an  action  in  equity  lor  the  settlement 
of  his  estate.'' 

2.  **The  representatives  of  the  decedent  and  all  persons  hav- 
ing a  lien  upon,  or  interest  in  the  property  left  by  the  decedent,  or  any 
part  thereof,  and  the  creditors  of  the  decedent,  so  far  as  known  to 
the  plaintiff,  must  be  parties  to  the  action  as  plaintifls  or  defend- 
ants." 

Section  65.  **An  action  to  settle  Jthe  estate  of  a  deceased  person 
must  be  brought  in  the  county  in  which  his  personal  representative 
was  qualified." 

Section  06.  '*An  action  for  the  distribution  of  the  estate  of  a  de- 
ceased person,  or  for  its  partition  among  his  heirs,  or  for  the  sale,  for 
the  payment  of  his  debts,  of  property  descended  from  or  devised 
by  him,  must  be  brought  in  the  county  in  which  his  personal  repre- 
sentative was  qualified." 

Sections  428  and  65  relate  to  actions  for  the  settlement  of  the  estates 
of  deceased  persons.  Section  428  provides  that  the  representatives 
of  the  deceased  person,  and  all  persons  having  a  lien  upon  his  estate, 
or  other  interest  therein,  and  his  creditors,  so  far  as  known,  must  be 
made  parties  to  the  action  as  plaintifls  or  defendants.  And  section 
65  provides  that  such  action  must  be  brought  in  the  county  in  which 
the  decedent's  personal  representative  qualified.    Under  section  428 
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none  but  the  persons  therein  named  are  necessary  parties,  plaintiffs 
or  defendants,  to  the  action.  And  the  appellant  was  neither  a  per- 
sonal representative  nor  lien  holder  upon  nor  interested  in  the  prop- 
erty left  by  the  decedent,  nor  a  creditor  of  his  estate.  Hence,  the 
appellant  was  not  a  necessary  party  to  the  action.  Section  66  relates 
to  an  action  for  the  distribution  of  an  estate  of  a  deceased  person,  or 
for  its  partition,  Ac,  which  raust  be  brought  in  the  county  in  which 
the  personal  representative  qualified. 

In  such  action  no  person,  other  than  the  parties  named  in  section 
428,  is  a  necessary  party.  And  as  the  apf)ellant  was  not  interested 
in  the  distribution  of  the  estate,  or  its  partition,  or  as  creditor,  it  was 
not  a  necessary  party  to  the  action  for  the  purpose  mentioned  in 
that  section. 

To  allow  the  representative  of  such  estate  to  malce  debtors  of  it, 
or  persons  who  are  liable  to  it  in  some  way,  parties  to  such  action,, 
and  obtain  judgment  against  them,  would  be  to  give  the  circuit 
court  of  the  county  in  which  the  personal  representative  qualified 
jurisdiction  of  all  the  debtors  of  the  esti^te,  or  other  persons  supposed 
to  be  liable  to  it,  notwithstanding  the  fact  that  they  might  reside  in 
every  county  in  the  State,  and  compel  them  to  attend  court  in  a  dis- 
tant county  to  look  after  their  rights,  and  to  litigate  diflerences  in 
reference  to  the  same. 

It  seems  that  the  local  jurisdiction  given  by  the  sections,  supra, 
and  the  other  sections  of  said  article,  should  be  confined  to  the  par- 
ties and  causes  enumerated  in  said  sections.  And  to  allow  the  local 
jurisdiction  to  extend  to  the  appellant  would  violate  sections  78  and 
79  of  the  same  article  in  reference  to  transitory  actions.  The  action 
against  the  appellant  is  tranoitory,  and  it  is  not  localized  to  a  par- 
ticular county  by  reason  t)f  the  fa?t  that  the  representative  of  a  de- 
decent's  estate  qualifies  and  brings  his  action  in  that  county  to  settle 
the  estate.  Only  the  parties  named  in  sections  428,  &c.,  are  subject 
to  the  local  jurisdiction  ;  and  the  appellant,  not  being  one  of  those 
persons,  sections  78  and  79  regulate  the  jurisdiction  of  the  court  as 
to  it. 

The  judgment  is  reversed,  <fec. 


L.  &  N.  R.  R.  Co.  V.  RiCKETTS. 

(Filed  April  9,  1892.) 

Railroads — Injury  to  fassengers— Contributory  neglect — A  passenger  on  appel- 
lee's train,  on  arriviug  at  hifl  destination,  instead  of  alighting  from  the  car 
on  the  side  of  the  track  where  there  was  a  safe  and  well  lighted  platform  for 
the  nse  of  passenf^ers,  stepped  off  on  the  other  side  which  was  dark  and 
Btnmbled  against  an  obstraction  and  fell,  with  one  hand  nnder  the  car,  and 
was  thereby  injured.  The  train  stopped  at  the  station  four  minates,  and  ap- 
pellee well  knew  the  location  of  the  depot  and  platform.  A'i?/^/— That  the 
appellant  is  not  liable  for  the  injury  that  resulted  to  appellee,  it  having  per- 
formed its  duty  by  furnishing  a  "safe  and  commodious  platform, '^  and  by 
stopping  at  the  station  a  reasonable  time. 

W.  J.  Lisle,  H.  W.  Bruce  and  Wm.  Lindsay  for  appellant. 

Jas.  D.  Fogle,  Sam  J.  Avritt  and  Mr.  Belden  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  o(  the  court  by  Judge  Bennett. 
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The  appellee  was  a  passenjrer  on  the  appellant's  paa^enprer  train 
from  Louisville,  Ky.,  to  Lebanon,  Ky.  The  train  arrived  at  Lebanon 
about  II  o'clock  at  ni^ht..  The  platform  of  the  depot  at  Lebanon  is 
on  the  left  hand  side  of  the  track.  There  was,  at  one  time,  an  old 
platform  on  the  rifrht  hand  side  of  the  track  at  said  depot,  which 
was  renjoved  by  the  appellant  about  a  year  before  the  happenins:  of 
the  accident  complained  of,  and  the  place  was  leveled  off  and  cin- 
ders placed  upon  it. 

T1h»  app(»llee,  before  the  old  platform  was  removed,  had  g^otten  on 
and  off  the  train  on  the  rijrht  hand  side.  On  the  occasicm  of  the  ac- 
cident the  appelle<»  knew  that  the  platform  at  the  depot  was  on  the 
left  hand  si<le  of  the  track. 

And  the  platform,  including:  the  usual  passengrerway  to  and  from 
it,  was  well  I ip:h ted  by  lights  from  the  depot  building  and  by  the 
light  from  two  street  lamp  posts,  all  of  which  the  appellee  was 
bound  to  know  and  could  see  for  himself.  The  appellet*\s  traveling 
companion,  Mr.  (iibson,  got  off  the  train  at  the  depot,  on  the  pas- 
senger platform,  on  the  left  hand  side  of  the  train,  and  went  on  his 
way,  but  the  appellee  got  off  on  the  right  hand  side  where  there  was 
no  platform  and  no  lights. 

He  preferred  to  get  off  on  the  right  hand  side  because  it  saved 
about  eight  feet  distance,  and  his  having  to  walk  around  the  loco- 
motive, or  waiting  until  the  train  moved  on.  When  he  alighted 
from  the  railroad  coach,  it  being  dark,  he  walked  on  the  cinders 
along  with  the  moving  train  and  close  to  it  iii  order  to  see.  And 
while  thus  walking  he  stumbled  over  a  water  box  and  fell,  and  in 
the  fall  he  threw  out  his  hands  and  arms  and  one  of  the  wheels  of 
the  cars  ran  over  it  and  the  arm  had  to  be  amputated. 

As  said,  the  appellee  knew  that  the  passenger  platform  was  on  the 
left  hand  side  and  lighted.  He  also  knew  that  there  was  no  passen- 
ger platform  on  the  right  hand  side,  and  that  the  right  hand  side 
was  not  lighted.  It  appears,  however,  that  the  appellee,  w^ho  was 
familiar  uith  the  grounds,  and  others,  who  were  familiar  with  it, 
had,  sometimes,  as  a  matter  of  c<mvenience  to  themselves,  gotten 
on  and  off  the  train  on  the  right  hand  side.  It  also  appears  that  the 
train  stopped  at  the  depot  at  least  four  minutes. 

The  court,  upon  the  foregoing  facts,  at  the  instance  of  the  appel- 
lee, instructed  the  jury  in  substanc*e,  as  follows:  That  the  appellant 
was  bound  to  keep  in  a  safe  condition  and  lighted  in  the  night  all 
iK>rtions  of  their  platform  and  approaches  thereto  which  the  pub- 
lic do,  or  would,  naturally  visit,  and  all  portions  of  their  station 
grounds  reasonably  near  to  the  platforms,  where  passengers  leaving 
the  cars,  or  those  who  have  purchased  tickets,  with  a  view  to  take 
passage  on  their  cars,  would  naturally  or  ordinarily  be  likely  to  go, 
Ac;  that  it  was  the  duty  of  the  appellant,  in  stopping  at  stations,  to 
give  passengers  a  reasonable  time  to  safely  get  on  and  off  said  trains 
and  out  of  the  way  of  danger  before  starting  said  trains,  Ac.  The  first 
of  the  foregoing  instructions  are  taken  verbatim  from  2  Wood  on 
Eailroad  Law,  sections  310,  1166.  But  the  same  author,  in  speaking 
of  the  duty  of  the  company  in  reference  to  its  passenger  depots  and 
platforms,  explains  the  rule  thus  given  as  follows:  "But  where  'the 
company'  has  a  platform  and  other  facilities  for  entering  and  load- 
ing tiie  cars  with  safety  qn  the  depot  side  of  the  track,  the  failure  to 
have  the  opposite  likewise  prepared  as  a  place  for  entering  and  leav- 
ing the  cars  can  not  be  regarded  as  negligence.  It  may  select  and 
adhere  to  such  arrangement  of  its  depots  and  platforms  as  it  may 
see  fit,  if  those  made  are  safe  and  commodious.^' 

The  foregoing  rule  is  so  well  and  uniformly  sustained  by  the  au- 
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thorities,  and  is  so  full  of  practical  wisdom,  doing  iron-handed  jus- 
tice, both  to  the  company  and  passenger,  we  do  not  hesitate  tf> 
adopt  it. 

Here  the  company's  platform  was  on  the  left  hand  side  of  the 
track,  and  it  was  "safe  and  commodious^'  and  well  lighted,  and  the 
appellee,  by  the  use  of  ordinary  prudence,  could  have  left  the  cars 
and  depot  grounds  with  reasonable  safety  had  he  taken  the  platform 
side,  but  he  prefered  to  leave  the  cars  by  the  rij^rht  hand  side  of  the 
track,  where  there  was  no  platform  and  no  lights,  and  the  company 
not  being  bound  to  erect  a  platform  on  that  side  and  keep  it  lighted 
in  the  night  time,  having  erected  a  safe  and  commodious  platform 
on  the  other  side,  which  wns  well  ligted,  his  thus  leaving  the  cars 
was  at  his  own  risk  and  peril.  His  having  theretofore  entered  and 
left  the  cars  by  the  right  hand  side,  and  others  having  done  the  same 
thing,  can  not  have  the  efl'ect,  under  the  circumstances  of  the  case, 
to  make  it  the  duty  of  the  company  to  have  that  side  lighted,  &c., 
because  the  appellee  knew  and  could  see  that  the  left  hand  side  was 
a  safe  and  commodious  way  and  designated  by  the  company  for 
the  pasvsengers  to  leave  the  cars,  and  not  the  right  hand  side.  Hence, 
he  took  the  right  hand  side  at  his  peril. 

As  said,  the  train  stopped  at  least  four  minutes,  which  was  ample 
time  in  which  to  leave  the  car  and  get  out  of  the  way  of  the  train 
had  the  appellee  gotten  off  on  th^  platform  side  and  not  on  the  dark 
side  where  his  exit  was  retarded  by  being  compelled  to  find  his  way 
in  the  nark,  which  caused  the  injury  conjplained  of,  for  which,  as 
said,  the  company  is  not  responsible. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions for  further  proceedings  consistent  with  this  opinion. 


Louisville  Uderwkiteks  v.  Pence. 
{Filed  April  2,  1892.) 

1.  Pleading — Amendvicnis—\Ti  an  action  on  a  policy  of  marine  insurance 
the  defendant  onght  not  to  be  permitted  to  file,  after  the  close  of  plaintiff's 
evidence,  an  amended  answer  averring  that  the  policy  had  been  cancelled 
before  the  loss  ^t  the  reqnest  of  the  assured,  where  such  defense,  if  it  ex- 
isted, had  been  known  to  defendant  for  two  years  and  never  previously 
pleaded,  and  where  all  the  evidence  of  plaintiff  showed  the  averment  to  be 
nntrae. 

2.  Marine  insurance — Forfeiture  of  policy  by  tion-payment  of  premium  note — A 
policy  of  marine  insurance,  which  provides  that  it  shall  become  void  in  case 
the  premium  note  be  not  paid  within  fifteen  days  after  maturity  and  de- 
mand, is  not  rendeied  void  by  the  mere  non-payment  of  such  note  within 
fifteen  days  after  maturity  and  demand;  it  is  merely  voidable  at  the  option 
of  the  company,  and  it  can  not  wait  until  after  a  loss  to  exercise  its  option 
to  treat  the  policy  as  absolutely  void. 

3.  Marine  insurance — Perils  insured  against — Negligence  of  master — Where 
the  policy  insures  against  the  ^'^ unavoidable  perils  of  sea  or  river,*'  and  a  loss 
oocnrs  through  one  of  the  ordinary  perils  of  river,  the  company  is  liable, 
even  though  the  want  of  judgment  or  skill  of  the  master  of  the  vessel  may 
have  contributed  in  some  decree  to  the  loss,  if  the  master's  conduct  was  not 
induced  by  fraud  or  design. 

4.  Same — GeneraL average — In  this  case  the  cargo  was  at  no  time  in  any 
peril,  and  all  expenses  incurred  were  for  the  benefit  of  the  vessel  ;  there- 
fore, the  doctrine  of  general  average  can  not  be  applied. 

5.  Same — Abandonment — Total  constructive  loss — The  master  cf  the  vessel. 
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after  it  ^as  in  peril,  st^nt  notice  to  the  company  of  his  purpose  to  aban- 
don it  for  a  total  constrnctiTe  loss,  but  retained  possession  of  it,  had  it  re- 
paired and  was  in  possession  at  the  time  of  the  trial.  The  vessel  was 
insured  for  $4,000,  and  the  master  expended  aboat  $3,300  in  repairs.  Held — 
That  the  Tessel  was  never  actoally  abandoned  by  the  master  and  he  can  not 
recover  as  for  a  total  constructive  loss. 

Marshall  <&  Lochre,  Lincoln,  Stephens  <&  Lincoln  and  Brown, 
Humphrey  &  Davie  Jor  appellant. 

B.  F.  Buckner,  E.  F.  Trabue  and  Jno.  L.  Scott  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  an  action  upon  a  marine  policy  of  insurance. 

The  appellant,  the  Louisville  Underwriters,  issued  it  to  the  ap- 
pellee, S.  V.  Pence,  on  November  26,  1885,  insuring?  his  steamboat, 
the  Hibernia,  valued  at  $6,000,  in  the  sum  of  $4,000  for  one  year. 
The  first  premium  note  of  $120  matured  on  February'  26, 1886,  and 
was  unpaid  when,  on  April  14,  1886,  the  boat  was  stranded  upon  the 
Kentucky  river. 

It  was  returning  to  Louisville  from  a  trip  up  the  river  with  a  cargo 
worth  perhaps  $9,000.  Owing  to  a  rise  the  river  was  out  of  its  banks. 
The  boat,  upon  a  third  effort,  made  a  landing  upon  or  beyond  the 
top  of  the  river  bank  to  take  on  some  freight,  but  stuck  there.  The 
river  was  falling  rapidly  and  in  a  few  hours  the  greater  portion  of 
the  boat  was  high  «nd  dry  upon  the  bank,  while  the  other  part  was 
in  the  water.  The  entire  cargo  was  removed  within  a  few  hours 
after  the  boat  grounded,  but  it  thus  remained  for  over  fifty  days, 
although  much  labor  was  being  constantly  expended  in  the  effort  to 
get  it  into  the  river. 

It  did  not  break  in  two,  but  its  timbers  were  bent  and  strained, 
many  of  them  in  fact  broken,  and  when  at  last  released  it  had,  in 
its  leaky  condition,  to  be  towed  by  other  boats  to  a  place  for  repairs. 
All  this,  aside  from  the  removal  of  the  cargo,  involved  an  expense 
of  about  $3,300. 

There  is  evidence  tending  to  show  that  within  a  few  hours  after 
the  boat  stranded  the  owner,  who  was  al«o  at  the  time  in  charge  of 
it  as  master,  sent  a  man  to  the  appellant's  home  office  with  the 
word  and  perhaj^s  a  letter  to  the  effect  that  it  was  stranded  and  the 
appellant  could  take  charge  of  it. 

The  evidence  clearly  shows,  however,  that,  notwithstanding  this 
notice,  the  appellee  retained  control  of  the  boat,  and,  after  having  it 
repaired,  claimed,  controlled  and  used  it  as  his  own  and,  so  far  as 
appears,  has  done  so  ever  since,  at  least  he  was  so  doing  when  this 
action  was  tried  below  in  ^larch,  1888. 

It  was  brought  for  a  total  constructive  loss  and  a  verdict  obtained 
for  the  full  amount  of  the  insurance. 

The  policy  provides:  "The  perils  which  this  company  hereby 
assumes  under  this  policy  are  the  unavoidable  dangers  of  the 
rivers.  *  *  This  policy  shall  become  void  *  *  *  in 
case  the  note  or  other  obligation  given  for  the  premium  herefor  be 
not  paid  within  fifteen  days  after  maturity  and  demand,  and  remain 
void  during  the  time  the  same  shall  be  overdue  and  unpaid.  *  * 
This  company  shall  be  free  from  all  claims  for  loss  or  damage 
arising  from  or  caused  by  *  *  barratry.  *  *  There 
shall  be  no  abandonment,  as  for  a  total  loss,  on  account  of  said  vessel 
grounding  or  being  otherwise  detained,  or  in  consequence  of  any  loss 
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or  damaofe  unless  the  injury  <»ustajned,  exclusive  of  any  general 
average  claim,  be  equivaJeni  to  fifty  per  centum  of  the  agreed  value 
of  this  policy.  *  *  This  insurance  may  be  terminated  at 
■any  time  at  the  request  of  the  insured,  in  which  case  the  company 
may  retain  the  customary  short  rates  and  the  deduction  shall  only 
be  made  on  the  whole  months  of  unexpired  time.  The  insurance 
may  aLK>  at  any  time  be  terminated  at  the  option  of  the  company 
on  giving  five  days'  notice  to  that  effect,  and  refunding  a  ratable 
proportion  of  the  premium  for  the  unexpired  term  of  this  policy." 
^  The  company  claims  the  policy  was  cancelled  at  the  request  of  the 
assured  prior  to  the  accident.  This,  however,  was  not  pleaded.  At 
the  close  of  the  testimony  the  appellant  proposed  to  do  so  by  an 
amended  answer,  then  tendered.  It  was  properly  rejected.  While 
there  was  some  evidence  to  thiw  effect  yet  the  decided  weight  of  the 
testimony  was  otherwise.  The  action  had  been  pending  nearly  two 
years  and,  if  true,  it  must  have  been  known  to  the  company  when 
it  filed  its  answer. 

Its  defenses  are  that  the  policy  was  not  in  force  at  the  time  of  the 
accident,  because  the  first  premium  note  was  then  overdue  more  than 
fifteen  days  and  its  payment  had  been  demanded;  that  the  accident 
was  the  result  of  the  negligence  of  the  master  of  the  boat  and  it  M'as 
a  ca.*«e  for  general  average,  requiring  the  cargo  to  contribute  ratably 
to  the  expense  or  loss,  whereby  the  underwriter  would  be  relieved 
to  a  certain  extent. 

The  non-payment  of  the  premium  note  for  fifteen  days  did  not, 
ipso  facfo,  render  the  policy  void.  It  rested  with  the  company 
whether  it  would  so  treat  it.  It  was  voidable  at  its  option.  It  could 
elect  to  consider  the  policy  in  force,  notwithstanding  the  default  in 
payment. 

If  this  were  not  so  then  a  party  desiring  to  annul  a  contract  would 
only  need  to  make  default  to  accomplish  his  purpose,  although 
the  other  party,  and  who  would  not  be  in  fault,  might  elect  to  con- 
tinue it. 

In  Stevenson  v.  Phoenix  Insurance  Company,  83  Ky.,  7,  where  a 
policy  provided  if  the  assured  should  thereafter  take  out  other 
insurance  upon  the  property  insured  it  should  be  void,  it  was  held 
that  a  breach  of  the  condition  made  it  voidable  only  at  the  election 
■of  the  insurer. 

Whether  the  appellant  had  waived  the  payment  of  the  premium 
note  and  the  consequent  forfeiture  of  the  policy  was  submitted  to 
the  jury  by  proper  instructions. 

It  is  settled  that  where  a  policy  insures  against  the  perils  of  the 
sea  or  river  the  mere  .nejp:lect  of  those  in  charge  of  the  vessel  will 
not  free  the  insurer  of  liability. 

The  fact  that  the  want  of  judgment  or  skill  of  the  master  in  charge 
may  have  contributed  to  the  loss  will  not  preclude  a  recovery  of  the 
underwriter. 

This  is  settled  law  ?n  both  England  and  this  country. 

If  the  proximate  cause  of  the  loss  be  a  peril  insured  against,  then 
it  is  covered  by  the  policy,  although  it  may  have  been  occasioned 
remotely  by  the  negligence  of  the  master.  His  misconduct,  unless 
tainted  by  design  or  fraud,  will  not  defeat  a  recovery. 

It  was  held  in  Insurance  Company  v,  Sherwood,  14  Howard,  331, 
if  the  loss  be  occasioned  by  a  peril  of  the  sea  the  insurer  is  liable 
under  a  policy  against  the  usual  perils  of  the  sea,  although  the  master 
or  the  vessel  did  not  use  due  care  to  avoid  the  peril. 

If  the  peril  was  the  operative  cause  of  the  loss  the  inquiry  goes  no 
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further,  the  cause  of  the  peril  will  not  be  sought.  Orient  Insurance 
Company  v.  Adams,  123  U.  S.,  67. 

•  In  the  case  now  before  us  tliere  is  no  evidence  showing  any  fraud- 
ulent conduct  upon  the  part  of  the  master  of  the  boat,  anil  even  if 
the  landing  was  'careless  or  ill  advised  yet  it  can  not  defeat  a  re- 
covery. 

It  is  said,  however,  the  policy  in  this  cstse  only  insures  against  such 
dangers  as  are  ''^unavoidable ^''^  and  that  this  word  is  not  to  be  found 
in  the  policies  which  were  under  consideration  in  the  cases  above 
cited.         *  ^ 

It  does  not  refer,  however,  to  the  duties  of  those  in  charge  of  the 
boat,  but  to  such  perils  as  are  incident  to  navigation,  and  Irom  their 
nature  inseparable  from  it.  It  relates  to  the  perils  embraciHl  by  the 
policy  and  not  to  the  skill  or  care  to  be  exercised  by  the  master  of 
the  boat.  If  this  were  not  so  there  would  have  been  no  need  of  the 
policy  providing  that  the  insurershould  not  be  liable  in  case  of  bar- 
ratry. 

If  the  company  was  not  to  be  liable  in  any  case  where  the  loss 
might  be  avoided  by  skill  and  care  upon  the  part  of  the  master, 
certainly  a  further  provision  against  loss,  arising  from  iraud  or  evil 
design  upon  his  part,  was  unnecessary,  and  the  policy  is  to  be  con- 
strued most  stronirly  against  the  insurer. 

The  use  of  this  word  in  the  policy  did  not,  therefore,  render  the 
rule  referred  to  inapplicable  to  this  case  and  the  jury  were,  in  thi* 
respect,  also  properly  instructed. 

This  case  is  not  one  for  general  average. 

It  has  been  defined  to  be  "a  Iok'^  arising  out  of  extraordinary  sac- 
rifices ma<le  or  extraordinary  expenses  incurretl  for  the  joint  benefit 
of  the  ship  and  cargo. *^ 

It  is  founded  upon  the  plainest  principles  of  common  justice.  So- 
much  so  that  it  was  in  force  at  least  in  a  crude  form,  at  an  early  day 
among  commercial  nations.  The  ancient  Rhodian  law  furnished  an 
example  which  was  adopted  by  the  Romans 

The  rule  is  that  where  there  is  a  common  danger  to  the  vessel  and 
the  cargo,  every  thing  which  is  saved  by  one  continued,  uti remitted 
effort  shall  pay  the  expense  in  proportion  to  its  value.  For  this  pur- 
pose the  ship  is  in  lien  to  the  cargo  and  the  cargo  to  the  ship.  If  the 
expense  be  incurred  for  the  joint  benefit,  in  case  of  a  common  peril 
and  where  there  is  innninent  danger  of  all  being  lost,  it  is  but  nat- 
ural justice  and  eciuitable  that  whatever  is  saved  by  the  sacrifice 
shall  contribute  according  to  its  value  to  the  loss.  **\Vhat  is  given 
for  the  general  benefit  of  all  shall  be  made  good  by  the  contribution 
of  all.'^ 

So  far  has  this  rule  been  carried  in  this  country  that  a  portion  of  a 
cargo,  saved  with  but  little  trouble  but  constituting  by  far  the  greater 
portion  in  value  of  the  property  in  peril,  has  been  compelled  to  con- 
tribute to  the  entire  expense  in  prrjportion  to  its  value.  Thus,  in 
Bevan  v.  Bank  of  the  United  States,  4  Wharton,  301,  theie  was  a 
large  amount  of  specie  on  board.  It  was  first  taken  off  and,  owing^ 
to  its  nature,  with  but  little  trouble;  but  it  was  required  to  con- 
tribute to  the  entire  expense  by  way  of  general  average.  This  case 
has,  however,  owing  to  its  particular  tacts,  been  doubted  by  high 
authority.    McAndrews  v.  Thatcher,  3  Wall.,  347. 

The  principle,  +iowever,  is  fully  recognized  and  well  settled.  It  is. 
not  applicable,  however,  to  this  case,  because  it  is  evident  the  ex- 
pense involved  were  not  incurred  for  the  common  benefit  of  the 
boat  and  the  cargo.    Expenses    incurred    for   a   separate   interest^ 
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the  other  interests  not  being  Involved  in  the  danger,  are  chargeable 
to  that  interest. 

Here  it  is  evident  the  cargo  was  taken  oflF  to  lighten  the  boat  and 
not  because  the  cargo  was  in  danger. 

No  common  danger  existing,  no  common  benefit  to  be  secured,  the 
lower  court  properly  disregarded  the  question  of  general  average. 
Firemans'  Ins.  Company  v.  Fitzhugh,  <&c.,  4B.  M.  161. 

This  singular  state  of  case  is,  however,  presented.  The  appellant, 
Pence,  incurred  but  about  $3,300  in  saving  and  repairing  the  boat. 
He  has,  upon  the  ground  of  a  total  constructive  loss,  recovered  a 
judgment  for  $4,000,  the  full  amount,of  the  insurance,  and  has  also 
kept  the  boat.  If  the  verdict  is  to  stand  he  is  made  more  than 
whole  and  yet  the  contract  of  insurance  is  one  of  indemnity  merely. 

It  is  true  there  may  be  an  abandonment  of  the  vessel  and  a  claim 
for  the  full  amount  of  insurance  upon  the  ground  of  a  total  con- 
structive loss. 

The  fact  that  it  does  not  ultimately  prove  an  absolute  or  total  loss 
will  not  defeat  the  claim. 

The  right  to  abandon  as  f</r  a  total  loss  depends  upon  the  proba- 
bilities when  the  right  is  exercised  that  it  will  prove  such  and  is  not 
affected  by  the  fact  that  the  vessel  is  subseciuently  saved  and  the 
damage  less  than  was  expe<-ted.  • 

It  was  held  in  the  Orient  Insurance  Company  v.  Adams,  above 
cited,  that  the  abandonment  of  a  vessel  for  a  total  loss,  made  in  good 
faith  when  it  was,  in  reasonable  probability,  impracticable  to  recover 
and  repair  it,  and  when  the  damage  from  the  perils  insured  against 
amounted  in  like  probability  to  more  than  fifty  per  cent,  of  the 
value,  was  a  valid  one  within  the  terms  of  a  policy  providing  that 
there  should  be  no  abandonment  as  for  a  total  loss,  unless  the  injury 
sustained  was  equivalent  to  fifty  per  cent,  of  the  agreed  value  of  the 
vessel,  although  by  a  change  of  circumstances  it  afterward  became 
practicable  to  float  off  the  vessel  and  the  loss  was  tliereby  reduced 
to  less  than  fifty  per  cent,  of  that  value. 

If  in  all  prolsability  the  expenditures  that  must  be  incurred  to 
deliver  the  vessel  from  peril  will  be  more  than  half  her  value,  and 
if  her  peril  be  such  that  a  considerate  owner,  if  uninsured,  would 
not  attempt  to  save  her  because  of  such  great  expense,  then  the 
abandonment  would  be  valid. 

Says  Kent:  **The  right  of  abandonment  does  not  depend  upon  the 
certainty  but  on  the  high  probability  of  a  total  loss,  either  of  the 
property  or  of  the  voyage  or  both.  The  insured  is  to  act,  not  upon 
certainties  but  upon  probabilities,  and  if  the  facts  present  a  case  of 
extreme  hazard  and  of  probable  expense,  exceeding  half  the  value 
of  the  ship,  the  insured  njay  abandon  though  it  should  happen  that 
she  was  alterward  '* recovered  at  a  less  expense.'*    3  Kent  Com.,  321. 

An  abandonment  is,  however,  a  surrender  of  the  right  of  prop- 
erty. It  is  a  giving  up;  a  total  desertion  of  claim.  It  includes  not 
only  the  intention  to  abandon  but  a  relinquishment  of  all  right  to 
the  property. 

There  must  be  a  concurrence  of  the  intention  and  the  actual  relin- 
quishment of  all  right  so  that  the  insurer  may  appropriate  the 
property. 

When  abandoned  it  is  as  much  his  as  if  it  had  been  the  subject  of 
a  bill  of  side.  It  is  true  it  is  said  it  is  affected  t)y  an  unconditional 
notice  to  the  underwriter,  given  within  a  reasonable  time  after  the 
assured  knows  of  the  loss,  but  even  if  the  latter  gives  such  notice, 
and  yet  all  the  time  continues  to  hold,  claim,  use  and  control  the 
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property  as  his  own,  and  in  denial  of  theri^ht  of  the  insurer,  it  would 
not  be  a  valid  abandonment. 

In  ?uch  a  case  there  would,  notwithstanding:  the  notice,  be  no 
ceasion  to  the  underwriter  of  the  ownership.  We  do  not  mean,  of 
•course,  that  the  owner  must  take  the  property  and  deliver  it  to  the 
insurer 

This  would  be  impracticable.  But  althougrh  the  owner  may  give 
notice  of  an  intention  to  abandon,  yet  if  he,  all  the  time,  continues 
to  hold  against  the  right  of  the  insurer  and  claim  and  use  the  prop- 
erty as  his  own,  then  there  is  in  fact  no  abandonment  and  the  owner 
caii  only  recover  upon  the  policy  what  may  in  fact  be  his  loss. 

It  is  said  if  Ihe  conduct  of  the  appellee,  in  continuing  to  use  and 
claim  the  b<»at,  operated  as  a  waiver  of  the  abandonment,  yet  it  is 
not  pleaded. 

Conceding  that  he  gave  the  notice  as  is  claimed  of  the  intention  to 
abandon,  yet  he  in  fact  never  did  so.  There  never  was  any  aban- 
tdonment. 

It  can  not  reasonably  be  said  that  by  the  mere  notice  the  rights  of 
the  parties  became  fixed  when  the  appellant  continued  to  use  and 
claim  the  boat.  This  would  sacrifice  substance  to  form.  If  there 
had  been  a  valid  abandonment  those  rights  would  have  become 
Hxed.  bwt  the  appeilant^s  own  testimony  shows  there  was  none. 
The  api)ellee  never  held  the  boat  at  any  time  for  the  appellant. 

It  results  that  the  case  is  one  of  partial  and  not  total  loss.  The 
criterion  of  any  recovery  is  the  sum  which  the  appellant  necessarily 
paid  out  and  expended  for  the  relief  and  repair  of  his  boat,  and  the 
only  error  of  the  lower  court  consisted  in  instructing  the  jury  upon 
the  hypothesis  of  an  abandon  mem  for  a  constructive  total  loss. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded  for 
iinother  trial  in  conformity  to  this  opinion. 


Perrin,  com'r,  Ac.  v.  Lkbus,  gd'n,  &c. 

Perrin  v.  Same. 
(Fifed  April  9,  1892— Xo(  to  be  reported,) 

1.  Comniissiofier — Failure  to  pay  (>i>er  money — Interest — The  commissioner  of 
41  coart  who,  hnvin^  sold  the  laud  of  infants  and  collected  the  purchase  money 
by  order  of  court,  fails  to  pay  the  same  over  to  the  beneficiaries,  but  uses  it 
for  his  own  profit,  should  be  charged  with  interest  on  the  amount  received 
mntil  he  p«y8  over  the  same. 

2.  Same— Joint  and  several  bonds — Actions — Such  commissioner  having  been 
ordered,  by  rule,  to  pay  the  money  due  into  court,  for  the  purpose  of  ob- 
taining delay  and  by  consent  of  all  parties,  executed  in  open  court  a  bond  with 
surety,  obligating  himself  to  pay  the  principal  due  with  interest.  Held — 
That  while  the  bond  is  not  such  as  the  statute  authorizes,  it  is  a  good  com- 
mon law  bond  and  both  the  obligors  are  liable  thereon,  and  although  it  is 
joint  and  several,  the  commissioner  and  his  surety  may  be  joined  in  one 
.action  in  which  attachments  are  sued  out  against  each. 

J.  T.  Simon  and  J.  Irvine  Blanton  for  appellants. 

A.  H.  Ward  and  G.  C.  Lockhart  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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These  two  cases  will  be  considered  together.  A.  Perrin,  ns  master 
-comraissioner  of  the  Harrison  Chancery  Court,  was  directed  to  sell 
'Certain  land,  and  collect  the  money,  that  belonged  to  the  widow  of 
Napoleon  Denbin.  Some  of  the  land  was  sold  as  far  back  as  the 
years  1873  or  1874,  and  the  whole  land  sold  brought  a  large  sum  of 
money.  Collections  were  made  by  the  commissioner  of  the  purchase 
money,  from  time  to  time,  and  some  of  ii  paid  over  to  the  guardian 
of  the  infants,  but  much  of  it  retained  by  the  commissioner,  used 
for  his  own  purposes  and  has  never  been  accounted  for. 

The  guardian  and  the  commissioner,  regardless  of  the  rights  of  the 
infants,  made  no  effort  to  make  any  final  distribution  of  this  fund, 
until  the  commissioner  was  compelled  by  rules  of  court,  some  made 
ten  and  others  made  twelve  years  after  these  sales,  to  report  and  pay 
over  this  sale  money  that  he,  as  commissioner,  had  long  since  col- 
lected. 

On  thel4thof  May,  1886,  the  commissioner,  A.  Perrin,  having  been 
required  to  pay  the  money  over  by  an  order  of  court,  and  being  de- 
sirous of  postponing  the  enforcement- of  the  rule  and  to  obtain  delay 
in  order  that  he  might  raise  the  money,  came  into  court  and  executed 
bond,  with  George  Perrin  as  surety,  stipulating  that,  in  consideration 
of  the  fact  thai  he^  the  commiasioner^  had  made  thin  money  profitable 
to  himself^  and  being  desirous  of  delaying  its  payment  until  he  could 
arrange  to  do  so,  agreetl  to  and  with  the  parties  in  interest,  the 
guardian,  &c,y  that  lie.,  the  commissioner,  would  account  for  the 
money,  with  its  interest,  from  the  time  he  received  it,  and  also  ac- 
count for  any  other  moneys  he  might  collect,  with  iis  interest,  the 
proceeds  of  this  sale. 

The  bond  was  signed,  delivered  and  accepted  by  the  court,  and  the 
parties  and  the  proceedings  delayed.  The  com misf-i oner,  however, 
failed  to  pay;  made  other  collections,  and  a  rule  was  issued  against 
him  to  bring  the  money  into  court,  and,  failing  to  do  so,  the  amount 
due  by  him  was  ascertainetl,  and  execution  issued  thereon  and  was 
returned  no  property  found. 

A.  Perrin  has  brought  this  record  to  this  court,  insisting  that  he 
was  improperly  charged  with  interest;  was  refused  proper  credits, 
and  that  the  action  was  improperly  brought.  Wo  think  the  com- 
missioner, using  this  money,  ought  to  have  been  compelled  to  pay 
the  interest,  and  that  his  allowance,  to  which  there  was  no  exception, 
was  greatly  in  excess  of  what  he  was  entitled  to  under  the  circum- 
stances, and  sufficient  to  cover  all  claims  for  servict»s.  He  hari  kept 
this  money  for  years,  used  it  as  his  own  and  there  is  no  reason  why 
he  should  not  pay  interesc  upon  it.  Some  other  questions  raised  in 
this  case,  to  which  the  surety,  George  Perrin,  was  not  a  party,  will.'be 
considered  on  the  appeal  of  George  Perrin. 

The  judgment  on  the  appeal  of  A.  Perrin  is  atlirmed. 

On  the  appeal  of  George  Perrin  he  insists  that  the  action  on  this 
bond  to  pay  over  the  money  should  have  been  separate  and  not  joint, 
and  for  ihat  reason  n«  judgment  should  have  been  rendered.  The 
bond  is  joint  and  several,  and  if  the  view  of  the  appellant  is  correct, 
all  of  the  parties  had  an  Intercast.  There  was  no  d<^niurrer,  general  or 
special,  and  the  only  objection  made,  necessary  to  be  considered  on 
pleadings,  was  the  refusal  of  the  court  to  require  the  plaintiffs  to 
elect  which  cause  of  action  they  would  prosecute. 

There  was  but  one  cause  of  action,  and  that  was  on  the  bond,  and 
the  averments  as  to  the  return  of  no  property  as  against  A.  Penn, 
and  the  facts  stated,  necessary  to  the  issuing  of  an  attachment 
in  aid  of  the  action  or  the  recover^',  if  any,  was  a  part  of,  and 
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not,  an  independent  action,  and  the  motion  requiring  the  party  to 
elect  was,  therefore,  properly  overruled. 

It  is  alj^o  insisted  on  both  appeals  that  the  bond  is  invalid,  because 
a  coniniijssioner  is  required  to  pay  interest  only  from  the  time  a  de- 
mand is  made;  and  the  terms  of  this  bond  being:  required  ninder 
compulsion,  and,  unlike  the  ordinary  obligation  required  by  law  of 
a  commissioner,  is  invalid. 

The  bond  is  not  such  a  bond  as  is  re<juire(l  by  the  statutes  to  be 
executed  by  the  commissioner,  but  it  is,  nevertheless,  good  as  a  com- 
mon law  oblij^ation,  although  executed  in  open  court. 

The  money  of  the  infants  being  in  the  custody  of  the  court,  al- 
though held  by  its  commissioner,  was  in  danger  of  being  lost,  and 
the  chancellor  had  the  right  to  require  the  '.'ommissioner  to  indem- 
nify the  parties  entitled  to  this  fund.  He  could  have  compelled  the 
commissioner,  by  rule,  to  bring  the  money  into  court:  and,  upon  his 
failure,  issue  an  execution  on  the  rule,  seizing  his  estate;  but  where 
the  commissioner  offers  that  indemnity  that  is  accepted  by  the  chan- 
cellor and  the  parties,  in  the  form  of  a  bond  that  embraces  the  sup- 
posed loss,  there  is  no  reason  why  it  is  not  good. 

The  (-(inmiissioner  used  this  money  and  the  surety  was  informed  of 
it  by  the  veiy  terms  of  the  bond,  and  that  the  delay  was  a  part  of 
the  eonsideration  for  the  execution.  There  is  no  law'prohi biting  the 
execution  of  such  a  bond,  and,  in  fact,  it  was  the  duty  of  the  chan- 
cellor to  secure  this  fund  if  he  could  do  so,  or  the  interest  that  had 
accrued,  even  by  accepting  the  surety  on  the  original  bond. 

There  are  some  technical  objections  to  the  attachment,  based  on 
the  ground  of  a  want  of  property  by  George  Perrin,  subject  to  exe- 
cution to  pay  the  debt  The  grounds  are  unavailing,  and  there  is 
an  abundance  of  testimony  on  the  face  of  the  papers,  showing  that 
A.  l*errin  had  nothing;  and  the  proof  shows  that  George  Perrin  had 
not  property  sutficient  to  ])ay  the  debt  tluit  could  be  reached  by  an 
execution. 

The  only  objection,  it  seems  to  us,  to  this  judgment  against  the 
surety  is  the  large  amount  of  interest  charged  against  him.  The 
case  ought  to  have  gone  to  the  commissioner,  and  interest  charged 
on  each  collection  up  to  the  date  of  tlie  judgment. 

The  appellant,  George  Perrin,  was  not  a  party  to  the  rule  or  pro- 
ceedinj^s  in  the  oriji:inal  actions,  and  there  is  no  reason  why  he  should 
not  be  permitted  to  show  that  this  interest  had  been  compoun(le<l  by 
making  this  judgment  bear  interest  from  May,  1886.  The  proper 
mode  of  calculating  this  interest  is  to  take  each  item  of  collection, 
allowinir  the  commissioner,  of  course,  with  what  was  paid  out,  ana 
charjre  interest  to  the  judgment,  which  will  show,  at  that  date,  how 
much  this  surety  should  pay.  The  items  are  numerous,  and  this 
court  is  not  disposed  to  make  the  calculation,  but  it  is  evident  that 
the  surety  is  ujade  to  pay  too  much. 

The  jutlgment  is  reversed  as  to  George  Perrin  for  this  reason  alone, 
and  remanded,  that  a  calculation  may  be  made  as  herein  directed. 
On  the  petition  for  rehearing  the  opinion  is  so  modified  as  to  read 
that  the  surety  is  not  to  be  made  liable  for  the  money  the  commis- 
sioner never  received. 

(Modified  opinion— FiledJune  4,  1892.) 

This  case  has  been  in  court  for  many  years,  and  nearly  a  quarter 
of  a  century  has  passed  since  the  land  was  sold,  belonging  then  to 
infants. 

The  modification  of  the  opinion  is  asked  to  be  explained  by  the 
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appellee.  No  other  defense  is  to  be  interposed.  The  record  as  made 
up  must  control  the  settlement.  The  commissioner  or  the  court  will 
take  the  proof  as  it  is,  and  determine  how  much  money  the  appel- 
lants' principal  obtained.    , 

This  must  end  the  controversy,  and  is  filed  in  addition  to,  or  in 
explanation  of,  the  modified  opinion. 


City  of  Newport  v.  Berry. 
(Filed  April  9,  1892— i\o^  to  be  reported,) 

Authority  of  municipal  corporation  to  lery  a  tax  upon  steam  boat — The  city  of 
Newport,  by  its  charter^  has  power  to  collect  an  annaal  ad  valorem  tax  on  the 
real,  peraoual  and  mixed  property  within  the  limits  of  said  city,  which  is 
enbject  to  taxniion  under  the  laws  of  the  State  The  ferry  float  and  boats 
belonging:  to  the  appellee,  who  is  a  citizen  of  Newport,  are  used  on  the  Ohio 
river  between  Newport  and  Cincinnati.  Newport  is  the  home  port  of  the 
boats.  Held — That  the  legal  situs  of  the  boats  is  Newport  and  that  city  may 
impose  an  ad  valorem  tax  on  them. 

Crawford  &  Irwin  for  appellant. 
Chas.  J.  Helm  and  A.  Duvall  for  appellee. 
Appeal  from  Campbell  Chancery  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

This  action  involves  the  rig:ht  of  the  appellant  to  levy  and  collect 
«d  r«/or«w  taxes  for  the  years  188/5  and  1886  upon  one  ferry  float, 
stationed  at  the  appellant's  wharf,  and  two  steam  ferry  boats  that 
plied  the  river  between  the  city  of  Newport,  the  appellant,  and  the 
city  of  Cincinnati  during  said  years. 

The  appellant  claims  the  right  to  tax  the  appellee's  float  and  boats 
under  section  7  of  its  charter,  which  provides  that  the  appellant  shall 
**have  power  to  cause  to  be  annually  collected  and  paid  into  the  city 
treasury  an  adf  pa/o/ ew  tax  on  the  real,  personal  and  mixed  estate 
within  the  limits  of  said  city,  subject  to  taxation  by  the  city  under 
the  laws  of  the  State,"  Ac. 

It  is  perfectly  plain  that  all  property,  real,  personal  and  mixed, 
having  a  situs  in  said  city  and  which  is  subject  to  taxation  by 
the  State,  is  subject  to  an  ad  valorem  tax  by  the  city,  except  such  as 
is  otherwise  provided  for  by  the  charter.  It  is  also  clear  that  the 
appellee's  float  and  boats  are  not  the  kind  of  property  that  is  other- 
wise provided  for  by  the  charter..  There  is  also  no  doubt  that  the 
-float  and  boats  are  subject  to  ad  valorem  taxation  by  the  State. 
Louisville  &  Evansville  Mail  Line  Co.  v.  Barbour,  10  Ky.  Law 
Bep.,  836,  and  City  of  Newport  v.  Bingo's  ex'or,  10  Ky.  Law 
Rep.,  1046. 

So  the  question  is,  has  the  appellant  the  right  to  levy  and  collect 
an  ad  valorem  tax  upon  said  proj)erty? 

The  appellee  contends  that  as  the  property  is  used  and  employed 
exclusively  upon  the  Ohio  river  it  is  not  subject  to  city  taxation,  and 
the  Louisville  Bridge  Co.,  v.  City  of  Louisville,  81  Ky.,  189,  is  relied 
upon  in  support  of  that  contention.  But  we  do  not  see  this  case 
in  that  light.  The  question  here  is,  is  the  situs  of  said  property 
within  the  city  of  Newport?    If  it  is  it  is  subject  to  city  taxation, 
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firovided  it  is  sabject  to  taxation  under  the  laws  of  the  State,  and 
there  is  no  doubt  that  it  is  subject  to  such  taxation. 

It  iH  admitted  that  the  appellee  is  a  citizen  of  the  dty  of  Newport 
and  that  the  home  port  of  said  property  is  that  city.  Now  such 
property,  the  ferry  b<jats,  is  miisrratory,  but  for  th  e  purpose  of  taxation,. 
Ac.,  it  mast  have  an  abiding  place,  and  the  law  fixes  that  place  at 
the  home  port,  which  is,  in  this  case,  the  city  of  Newport.  St.  Louis 
V.  The  Ferry  Company,  11  Wallace's  Report??,  423;  Wheeliner,  P*rk»- 
ershur^  and  Cincinnati  Transportation  Company  v.  City  of  Wheelings 
9  W.  Va.  Reports,  170. 

We  only  d^^ide  that  the  property  is  subject  to  city  ad  rulorem  tax- 
ation.   We  presume  that  theasse^or  will  assess  it  according  to  law. 

The  judgment  is  reversed. 


McBrRXiE  V.  Semple,  Ac. 
(Filed  April  12,  1892— 3o/  to  be  reported,) 

1 .  Dissolution  of  partnership —  Chancellor's  decree  supported  by  n'idence — Although 
it  appearci  that  the  appellees  and  appellant  formed  a  partnerrthip  which  was 
to  continoe  for  3  years,  yet  the  evidence  shows,  as  the  chancellor  here  fonnd,. 
that,  by  agreement,  the  partnership  was  subsequently  dissolved,  and  the 
jndgment  below  mast  be  affirmed. 

2.  Same — Costs  ~-A.a  the  appellant  acted  in  good  faith  in  contending  that 
the  partnership  had  not  been  dissolved,  the  lower  court's  action  was  proper 
in  apportioning  the  costs  of  this  litigation  between  the  appellant  and  the 
appellees. 

3.  Authority  of  court  to  direct  receiver  to  loan  money  to  attorney  for  one  of  the 
parties  in  interest — The  order  of  the  chancellor  directing  the  receiver  to  loan 
$25,000  of  the  partnership  assets  to  appellant's  attorney  upon  the  execution 
of  a  proper  bond  by  him,  will  not  authorize  a  reversal  of  this  case,  no  loss 
having  accrued  to  any  one  by  reason  of  this  order. 

E.  E.  McKay  for  appellant. 

Dodd  A  Dodd  and  Robert  J.  Elliott  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judg:e  Bennett. 

The  appellant  and  tht;  appellees  were  partners  in  the  business  of 
manufacturing  and  selling  plug  and  smoking  tobacco.  Their  joint 
capital  stock  was  $38,000,  contributed  by  each  in  certain  portions. 
The  articles  of  co-partnership  were  in  writing:,  which  set  forth  that 
the  partnership  was  to  continue  for  three  years  from  the  1st  day  of 
August,  1888,  unleas  sooner  dissolved  by  mutual  agreement.  The 
partners,  the  appellant  and  appellees,  carried  on  the  business  under 
said  written  terms  of  co-partnership  until  the  first  of  July,  1889,  at 
which  time  the  partners  ascertained  and  agreed  that  the  firm  was 
doing  and  had  been  doing  a  losing  business,  and  as  is  certainly  agreed 
they  agreed  to  stop  manufacturing  on  the  first  of  August,  1889,  and 
discharge  the  hands,  and  thereafter  each  partner  should  try  to  find 
a  purchaser  for  the  factory  and  manufactory  plant.  It  is  also  agreed 
that,  pursuant  to  this  agreement,  the  business  was  shut  down  and 
the  employes  were  discharged  on  or  about  August  1st,  1889.  And 
negotiations  were  begun,  with  some  prospect  of  being  consummated^ 
for  the  sale  of  the  factory  and  plant,  out  that  sale  was  not  consum- 
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mated.    And  the  appellant  considering  that  the  partnership  was  no» 
dissolved,  except  conditionally,  which  condition  had  not  transpired 
but  had  fa  ilea  or  been  abandoned,  proposed  to  resume  and  did 
resume  the  business.  The  appellees  instituted  this  action  in  equity  for 
a  dissolution  and  settlement/)f  the  partnership.  ^ 

The  appellees  contend  that  by  the  ajjreement  of  July  1st  the  part- 
nership business  was  to  finally  cease  on  the  first  of  August  and  the 
partnership  dissolved.  The  appellant  contends  that  the  agreement 
was  not  a  dissolution  of  the  partnership,  except  upon  the  condition 
that  the  firm  sold  the  factory  and  plant,  and  if  that  condition  failed 
the  business  was  to  be  resumed,  and  the  condition  having  failed  the 
business  was  resumed. 

The  appellant's  answer  expre^^ses  his  understanding  of  the  agree- 
ment as  follows:  '*lt  was  agreed  that  they  would  stop  the  work  and 
that  the  firnushould  be  dissolved  in  case  a  purchaser,  at  an  acceptable 
price  for  the  business,  could  be  found;  and  believing  it  possible  for 
such  purchaser  to  be  found,  work  was  temporarily  suspended  and  the 
hands  temporarily  discharged,  but  as  no  suitable  purchaser  could  be 
found  the  business  was  thereafter  resumed." 

Does  the  evidence  as  to  the  agreement  sustain  the  appellant's  un- 
derstanding of  it?  Let  us  see.  Mr.  Semple  says  in  his  depcxsition, 
page  119,  in  speaking  of  the  July  agreement:  "We  agreed  to  shut  up- 
the  concern,  wind  it  up  and  not  carry  on  the  manufacturing  business 
any  longer."  He  also  says,  in  substance,  in  another  place,  that  there 
were  no  conditions  about  stopping  the  business;  that  the*stopping 
was  to  be  final. 

Counsel  for  the  appellant  construes  that  Mr.  Semple's  answer,  109, 
qualifies  the  statements  quoted  and  agrees  with  the  appellant's  un- 
derstanding of  the  agreement.  He  says  in  said  answer:  '*I  did  not 
say  that  the  partnership  should  be  dissolved,  but  that  the  business 
should  be  wound  up  and  everybody  discharged."  He  is  then  asked: 
**There  was  no  special  agreement  that  you  should  dissolve  the  part- 
nership?" He  answers:  '*If  the  business  was  wound  up  of  course 
that  ended  the  partnership."  . 

The  foregoing  answers  do  not  modify  the  meaning  of  the  previous 
statements  in  reference  to  the  agreement.  The  witness,  in  answer 
109,  only  means  that  he  did  not  use  the  word  ''dissolved,"  but  the 
language  he  employs  means  that  the  business  was  to  be  wound  up 
and  the  partnership  then  ended  or  dissolved. 

Also  Mr.  Force  is  clear  and  explicit  to  the  effect  that  the  partner- 
ship was  to  be  stopped  and  wound  up,  Ac,  and  that  there  were  no 
conditions  about  it.    8ee  his  deposition,  pages  159,  160,  174. 

The  appellant's  evidence,  to  the  effect  that  the  partnership  was  not 
to  be  dissolved  except  upon  the  condition  that  the  factory,  &c.,  were 
sold,  stands  alone  as  against  his  two  partners.  And,  instead  of  the 
outside  facts  corroborating  the  appellant,  we  think  they  are  con- 
sistent with  appellees'  conduct  and  understanding  of  the  agreement. 
And  the  agreement  as  the  appellees  understand  it,  considering  that 
the  business  was  ftnd  had  been  a  losing  business  nearly,  if  not 
quite,  all  the  time,  is  rational  and  comports  with  sound  business 
principles. 

The  chancellor,  upon  the  evidence,  dissolved  the  partnership  and 
ordered  a  settlement  of  it.  The  chancellor  also  held  that  the  employ- 
ment  of  Bell,  after  the  agreement  of  July  1st  to  make  the  trip  as 
salesman  of  the  firm,  was  not  inconsistent  with  said  agreement.  The 
chancellor  also  held  that  said  agreement  of  July  1st  was  not  there- 
after rescinded. 

We  think  the  evidence  authorized  the  judgment  of  the  chancellor 
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and  the  case  must  be  affirmed  on  the  appeal  by  the  appellant,  Mc- 
Burnie. 

The  appellees  ur^e  by  cross-appeal  two  ofrounds  for  reversal:  First. 
The  court  erred  in  not  taxing  the  appellees'  costs  against  the  appel- 
lant. But  we  think  the  court  did  right  in  not  taxing  the  costs  of  the 
litigation  against  the  appellant,  but  apportioning  it  between  them. 
For  it  appears  that  the  appellant  was  honest  in  his  belief  that  the 
agreement  of  July  1st  was  only  a  conditional  dissolution  of  the  part- 
nership and  that  the  condition  failing,  the  partnerslup  was  not  dis- 
solved. That  being  so  thi-  court  did  right  in  not  taxing  him  with 
the  whole  costs.  Second.  The  court,  upon  the  motion  of  the  appel- 
lant, Mcliurnie,  ordered  its  rcM^eiver  to  loan  the  appellant's  counsel 
$25,000  of  the  partnership  funds  in  the-  hands  of  the  receiver,  and 
the  attorney  executed  bond  with  surety,  that  was  approved  by  the 
court,  for  the  payment  of  that  sum,  and  the  appellees  objected  to  the 
order. 

Considering  the  fund  was  in  court  and  bearing  no  interest  we 
are  not  prepared  to  deny  the  power  in  general  in  the  court,  during 
the  pending  of  the  litigation,  to  loan  the  money  out  on  safe  security. 
But  where  the  money  is  loaned  at  the  time  this  was,  at  the  instance 
of  one  of  the  parties,  to  his  attorney,  over  the  objections  of  the 
opposing  party,  the  question  would  arise  in  case  of  loss,  would  not 
the  party,  at  wliose  instance  the  money  was  loaned,  be  respon- 
sible for  it?  Was  it  not  equivalent  to  a  joint  loan  to  himself?  But 
as  no  loss  has  as  yet  occurred  that  question  is  not  decided. 

The  judgment  is  affirmed  on  appeal  and  cross-appeal. 


The  Kenton  Ins.  Co.,  <fec.  v.  Thb  First  Nat.  Bank,  &€. 
^  (Filed  April  14,  1892.^ 

1.  Interest  on  fund  held  by  claimant  pending  litigation — Certain  banks  and  the 
appellant  insurance  company  each  claimed  a  superior  lien  on  certain  stock 
belonging  to  an  assigned  estate  and  held  by  the  banks-  An  agreed  order 
\7as  entered,  authorizing  the  sale  of  the  stock  and  allowing  the  banks  to 
hold  the  proceeds  subject  to  the  order  of  court  on  final  determination  of 
the   contest.     It  was  ultimately  adjudged  that  the  appellant  held  the  supe- 

» rior  lien  on  the  stock,  and  the  banks  were  ordered  to  pay  the  proceeds  over 
to  it.  They  contended  that  they  should  not  be  charged  with  interest  on  the 
fund  held  by  them.  Held — That  they  are  chargeable  with  interest;  their  po- 
sition not  being  that  of  a  disinterested  stakeholder,  but  of  a  claimant  in 
possession  asserting  a  right  to  property  of  another. 

2.  Same — Estoppel — Right  of  appeal — The  insurance  company  haying  dis- 
missed its  appeal  from  the  judgment  below,  which  released  the  banks  from 
the  payment  of  interest,  the  representatives  of  the  assignor  (children  of  the 
assignee)  have  such  interest  in  this  litigation  as  authorizes  the  prosecution 
of  the  appeal  by  them.  Nor  are  they  estopped,  by  having  consented  to  the 
agreed  order,  now  to  claim   that  the  banks  must  be  charged  with  interest. 

Fisk  &  Fisk  and  A.  C.  Ellis  for  appellants. 

O'Hara  A  Bryan  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  15th  day  or  August,  1883,  V.  Shinkle,of  Covington,  Ky., 
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being  insolvent,  executed  to  R.T.  Miller  and  W.  M.  Finley  a  general 
deed  of  assignment  for  tiie  equal  benefit  of  his  creditors.  The  as- 
signees at  once  qualified  under  the  deed.  At  the  time  of  the  assign- 
ment V.  Shinkle  was  owner  of  many  shares  of  the  capital  stock  of 
the  Kenton  Insurance  Company.  He  was  also  indebted  to  that 
company  in  a  large  sum,  to  secure  the  payment  of  which  he  and 
Lydia  A.  Shinkle,  his  wife,  executed  a  mortgage  on  her  land.  V. 
Shinkle  was  also  indebted  to  the  appellees,  the  banks,  for  borrowed 
money  and  had  pledged  to  them  as" collateral  security  of  said  loans 
a  portion  of  the  certificates  of  the  capital  stock  owned  by  him  in  the 
Kenton  Insurance  Company. 

On  the  7th  day  of  September,  1883,  the  Kenton  Insurance  Com- 
pany instituted  an  action  in  the  Kenton  Chancery  Court  against  the 
heirs  of  Lydia  A.  Shinkle,  she  having  theretofore  died,  seeking  to 
enforce  its  mortgage  lien  upon  said  land  and  to  sell  it  for  the  pay- 
ment of  its  debt. 

On  the  ."Sth  of  November,  1883,  said  company,  by  an  amended 
.petition,  made  the  appellees  parties  to  the  action  and  asserted  that, 
Dy  the  terms  of  its  charter,  it  had  a  lien  on  the  said  stock  of  V. 
Shinkle  to  secure  the  payment  of  his  debt  to  it,  which  lien  was 
.superior  to  the  lien  of  the  appellees.  The  appellees  joined  issue  as 
to  the  superiority  of  the  said  company's  lien.  And  in  view  of  that 
issue  the  court,  on  th(^  9th  day  of  Noveniber,  1883,  rendered  the  fol- 
lowing judgment  and  order:  **It  is  ordered  bv  consent  of  all  the 
parties  that  the  stock  in  the  Kenton  Insurance  Company  owned  by 
V.  Shinkle  and  embraced  in  his  deed  of  assignment  to  Finley  and 
Miller  and,  including  that  which  is  held  by  the  appellees,  *  * 
be  sold  by  said  assignees  upon  a  credit  of  three  months,  taking  bond 
with  security  from  the  purchasers,  bearing  6  per  cent,  interest  per 
annum  from  the  day  of  sale  until  paid.  *  *  *  The  bonds 
shall  be  made  payable  to  the  said  banks,  the  appellees,  and  the 
a&signees  for  the  stock  that  they  respectively  hohl,  and  they  may 
collect  said  bonds  when  due  and  hold  the  proceeds  subject  to  the 
order  of  this  court." 

The  stock  was  sold  and  the  bonds  taken  and  delivered  to  the  res- 
pective parties  in  interest  pursuant  to  this  order,  and  the  appellees 
collected  theirs  at  maturity.  The  assignee  reported  the  sale  to  the 
next  term  of  court,  which  was  affirmed. 

On  the  29th  day  of  October,  1885,  the  court  adjudged  that  the  ap- 
pelleee.  First  National  Bank,  was  entitled,  out  of  the  sale  of  said 
stock,  to  $6,196.66,  that  being  the  amount  of  its  debt  on  V.  Shinkle, 
and  the  appellee,  the  German  National  Bank,  was  entitled,  out  of 
said  proceeds,  to  the  sum  of  $8,420.33,  that  being  the  amount  of  V. 
Shinkle's  indebtedness  to  it.  The  appellees  had  collected  upon  said 
bonds  amounts  in  excess  of  the  foregoing  sums,  which  they  paid  to 
the  master  commissioner  on  the  17th  day  of  November,  1885.  As 
intimated  the  chancellor  decided  the  issue  as  to  the  superiority  of 
said  lien  in  favor  of  the  appellees,  and  they  retained  said  sums  of 
money  in  discharge  of  V.  Shinkle^s  indebtedness  to  them.  But  the 
Kenton  Insurance  Company  appealed  from  that  judgment  to  this 
court,  asserting  its  superiority  of  lien  to  said  proceeds. 

This  court  reversed  the  judgment  of  the  lower  court  upon  the 
ground  that  the  lien  of  the  Kenton  Insurance  Company,  on  said 
stock  was  superior  to  the  respective  liens  of  the  appellees  upon  the 
same,  and  directed  that  the  appellees  be  required  by  the  lower  court 
to  pay  the  proceeds  to  the  Kenton  Insurance  Company,  to  be  applied 
to  the  payment  of  said  mortgage  debt,  and,  if  any  of  the  mortgage 
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debt  remained  unsatisfied  after  said  payment,  then  the  mortfra^ed 
land  was  to  be  sold  to  satisfy  the  same.  84  Ky.,  436.  The  respective 
sums,  lej?s  the  interest  thereon,  retained  by  the  appellees,  per  order  of 
the  lower  court,  were  paid  over  to  the  Kenton  insurance  Company, 
but  said  sums  did  not  fully  discharge  the  mortgage  debt,  and  a  portion 
of  the  iiiortgag^ed  land  was  sold  to  satisfy  the  remainder  of  the  debt. 

The  appellees,  not  having  paid  the  interest  on  the  sums  that  they 
paid  to  the  Kenton  Insurance  Comjmny,  that  company  and  the 
Shinkie  children  proceeded  against  them  to  recover  said  interest 
during  the  time  that  they  had  possession  of  the  money,  which  pro^ 
ceeding  they  resisted  on  the  ground  that  they  were  not  bound  to  pay 
interest  on  said  sum. 

The  chancellor  decided  that  the  appellees  were  not  bound  to  pay 
the  interest  claimed,  from  that  judgment  the  Kenton  Insurance 
Company  and  the  Shinkle  children  have  appealed  to  this  court. 
Since  the  appeal  the  Kenton  Insurance  Company  has  dismissed  its 
appeal,  and  the  appeal  now  stands  in  the  name  of  the  Shinkle  chil- 
dren alone. 

If  the  Kenton  Insurance  Company  was  entitled  to  said  interest 
then  the  Shinkle  children  are  likewise  entitled  to  it,  because  their 
property  was  taken  to  pay  the  debt  for  which  the  interest  was 
previously  bound,  consequently,  they  are  entitled  to  be  subrogated 
to  the  rights  of  the  Kenton  Insurance  Company  as  to  said  interest. 
The  question  then  is,  should  the  appellees  pay  Interest  on  said 
money  during  the  time  that  they  held  and  used  it? 

It  is  to  be  observed  that  the  dispute  between  the  appellees  and  the 
Kenton  Insurance  Company  was  as  to  which  owned  the  superior 
lien  upon  siUd  stock,  and  as  the  appellees  had  the  possession  of  the 
stock  they  were  permitted  to  receive  and  use  its  proceeds  during 
the  pendency  of  the  litigation  as  to  which  owned  the  superior 
right  to  the  procee<ls. 

But  the  appellees  received  and  held  the  proceeds  as  their  own» 
agreeing,  however,  to  pay  them  over  to  the  court's  order  if  it  was 
finally  decided  that  the  Kenton  Insurance  Company  was  entitled  to 
tliem. 

Now  it  turns  out  that  the  appellees'  right  to  the  money  and  its 
use  was  subject  to  the  superior  right  of  the  Kenton  Insurance 
Company.  But  as  the  appellees'  retention  of  the  money  was,  by  the 
order  of  court,  made  lawful,  should  they,  in  such  case,  pay  interest 
on  the  money  during  the  time  they  held  it? 

It  is  well  settled  in  this  country  that  even  if  a  person  has  the 
money  of  another  person  lawfully  in  his  possession  and  uses  it  as  he 
would  his  own,  he  is  chargeable  with  interest  for  the  use.  He  has 
used  the  property  to  which  another  was  entitled,  not  as  a  gift  of  the 
use  but  as  a  matter  of  right,  and  b^  the  broad  principles  of  right  he 
should  pay  interest  for  the  use.  He  should  not  be  allowed  to  profit 
by  the  use  of  another's  property  without  paying  him  for  that  use. 

But  it  is  said  as  there  is  no  proof  that  the  appellees  used  the  money 
no  presumption  arises  that  they  did  use  it;  therefore,  they  should 
not  pay  interest.  It  is  undoubtedly  true  that  where  money  is  placed 
in  the  hands  of  a  custodian,  a  mere  stakeholder,  by  the  chancellor  to 
be  held  subject  to  the  order  of  the  court,  no  presumpton  ordinarily 
arises  that  the  custodian  used  the  money;  therefore,  he  is  not 
chargeable  with  interest  unless  it  appears  that  he  did  use  the  money^ 
then,  in  that  case,  he  must  pav  mterest.  But  it  seems  to  us  clear 
that  where  a  person  is  claiming  the  money  as  hisown  and  is  permitted 
to  collect  it  and  retain  it  as  nis  own  and  is  only  required  to  hold  it 
subject  to  the  court's  order,  in  case  it  turns  out  that  the  person  is  not 
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entitled  to  it,  then  the  presumption  arises  that  the  person  retained 
and  used  the  money  as  his  own  and  he  is  chargeable  with  interest. 
Such  is  the  ease  here. 

In  the  case  of  Scribner  v.  Webster,  9  Ohio  State  Reports,  452,  it  is 
said  (quotino^  from  Penn.  reports)  that  a  garnishee  is  not  chargeable 
with  interest  upon  his  indebtedness  to  the  defendant  during  the  time 
that  he  was  restrained  from  paying  by  force  of  the  attachment. 
"The  garnishee,  however,  is  only  there  entitled  to  the  benefit  of  the 
rule  upon  his  standing  as  a  mere  stakehold(T  between  the  plaintifT 
and  defendant,  admitting  his  liability  to  pay  to  the  party  entitled  to 
receive  the  money  or  at  least  not  denying  his  liability  to  pay.'^ 
The  part  quoted  is  approved  as  a  correct  rule.  And  a  similar  rule,  it 
is  said  in  that  case,  prevails  in  Maine,  so,  also,  in  Georgia  and  in 
Massachusetts 

As  said  the  appellees  did  not  stand  in  the  attitude  of  indifferent 
custodians  of  the  money  under  the  order  of  the  court,  but  they  were 
claimants  of  the  money,  contesting  the  right  of  the  Kenton  Insur- 
ance Company  to  it.  And  the  court,  by  consent,  let  them  collect 
and  retain  the  money  subject  to  its  order  to  pay  it  into  court,  if 
court  adjudged  that  the  money  did  not  belong  to  them.  That  such 
is  the  meaning  of  the  order  there  can  be  no  doubt,  and  it  follows,  as 
it  seems  to  us,  as  night  the  day,  that  the  appellees  did  not  collect 
and  hold  the  money  as  indifferent  stakeholders,  ready  and  willing  to 
pay  the  same  to  whom  the  court  might  direct,  but  they  held  it  as 
claimants  contending  for  it,  agreeing  to  pay  it  to  their  antagonist 
only  upon  the  condition  that  the  court  adjudged  that  it  belonged  to 
it  and  ordere<i  them  to  pay  it  over.  So  the  presumption  clearly 
arises  that  they  used  the  money  as  their  own  and  not  as  mere  stake- 
holders, and  are  chargeable  with  interest.  American  Leading  Cases> 
by  Hare  and  Wallace,  5  ed.,  632. 

It  is  also  said  that  the  appellants,  the  Shinkle  children,  are  estopped 
to  claim  interest.  We  fail  to  see  wherein  they  are  estopped.  The 
old  record  shows  that  they,  by  their  answer,  denied  the  right  of 
the  appellees  to  said  stock  as  against  the  right  of  the  Kenton  In- 
surance Company,  because,  if  the  claim  of  that  company  to  the 
stock  prevailed,  its  demand  against  their  real  estate,  that  their  mother 
had  been  induced  to  mortgage  in  her  life-time,  would  be  decreased 
in  proportion  to  the  value  of  the  stock.  And  that  company^s 
superior  right  to  the  stock  was  finally  sustained  by  this  court.  So, 
thus  far,  it  is  not  inequitable  for  said  appellants  to  assert  their  right 
to  the  interest.  So,  also,  the  consent  judgment  and  order  referred  to 
does  not  estop  said  appellants  from  asserting  right  to  the  interests 
They  merely  consented  that  the  appellees  should  retain  the  posses- 
sion and  use  of  the  money  that  they  claimed  as  their  own  until  the 
question  as  to  the  ownership  could  be  decided  by  the  court.  If  the 
appellants  had  not  consented  to  the  order  would  there  be  any  doubt 
that  the  appellees  would  be  chargeable  whith  interest?  We  think 
not.  Then  how  can  their  consent  to  the  order  change  their  equitable 
right  to  interest  on  their  money  that  the  appellees  have  used? 

The  judgment  is  reversed,  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 
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RoTHCHiLD'a  adm'r.  Ac.  V.  KoHN  Bros.  a  Co. 

{Filed  April  7,  189ii.3 

1.  Assignment  for  benefit  of  creditors — Fraud — Estoppel — Creditors  who  claim 
and  receive  their  pro  ratit  of  the  funds  in  an  assignee's  hands  in  a  suit  by  him  to 
settle  the  estate,  which  had  been  assigned  to  him  by  the  debtor  for  the  bene- 
fit of  creditors,  are  not  thereby  estopped  to  assert,  in  a  suit  subseqaently 
instituted  by  them,  that  the  purchaser  of  the  estate  from  the  assignee  paid 
for  it  with  the  debtoi's  means,  and  in  fact  holds  it  for  him;  and  where  the 
estate  so  purchased  consisted  of  merchandise,  the  creditor  may  subject  it  in 
the  hands  of  such  purchaser,  although  the  original  articles  have  been  sold 
«nd  others  purchased  to  take  their  pla3e. 

2.  Same — ClaimanVs  bond — Certain  creditors  of  the  assignor  haying  caused 
attachments  to  be  levied  on  the  goods  in  the  purchaser's  hands,  he  executed 
a  claimant's  bond  therefor  and  reclaimed  them:  The  goods  were  subse- 
quently sold  by  a  receiver  of  the  court,  and  the  proceeds  distributed  among 
certain  creditors  of  the  assignor,  and  the  purchaser  and  his  surety  were  also 
made  liable  for  the  amount  of  the  claimant's  bond.  Held — That  neither 
the  purchaser  nor  his  surety  had  any  right  to  look  to  the  goods  for  indem- 
nity for  their  liability  on  the  bond;  the  surety  can  look  only  to  his  principal. 

3.  Lis  pendens — When  lien  commences — The  mere  bringing  of  a  suit  to  sub- 
ject property  to  a  debt,  where  the  plaintiff  has  no  specific  lien,  will  not,  in 
the  absence  of  any  grounds  authorizing  the  chancellor  to  subject  it,  create 
a  lis  pendens  lieu  on  the  property. 

But  when  the  pf'tition  alleges  a  fraudulent  transfer  of  the  property,  which  is 
specifically  described,  and  which  is  sought  to  be  subjected  to  pny  the  transfer- 
ror's debt,  an  equitable  Us  pendens  lien  is  acquired.  Such  lien  begins  when 
the  action  is  begun,  and,  under  the  Civil  Code,  the  action  is  begun  by  the 
filing  of  the  petition  and  the  suing  out  of  the  summons. 

Therefore,  where  an  action  that  will  create  such  lien  is  filed  and  a  sum- 
mons sued  out  before  a  mortgage  on  the  same  property  is  executed,  the  lis 
pendens  lien  will  be  superior  to  that  created  by  the  mortgage,  although  the 
summons  was  not  served  on  the  defendant  until  after  the  execution  of  such 
mortgage. 

.  Sweeney,  Ellis  &  Sweeney  for  appellants. 

G.  W.  Williams  &  Son  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

June  29,  1882,  M.  Levy  made  an  assignment  for  benefit  of  his 
creditors  to  oneBaer. 

The  assigned  property  consisted  of  a  stock  of  merchandise.  After 
a  small  portion  of  it  had  been  sold  at  retail  by  the  assigcee  the 
balance  was,  as  claimed,  pretendingly  purchased  by  Jacob  Gold- 
namer  as  if  for  himself  but  in  fact  for  Levy,  and  paid  for  by  the 
latter.  They  are  brothers-in-law.  Levy  thenceforth  controlled  and 
carried  on  the  business  but  in  the  name  of  Goldnamer,  who  was 
merchandising:  about  a  hundred  miles  distant. 

In  April,  1883,  J.  M.  Robinson  &,  Co.  and  C.  H.  Bliss,  having 
judgments  against  Levy  and  returns  of  nxdUt  bona,  instituted  actions 
assailing:  the  assignment  and  purchase  by  Goldnamer  as  fraudulent 
and  averring  that  the  purchase  was  merely  colorable  as  to  Gold- 
namer and  in  fact  made  for  Levy,  he  furnishing  the  money  to  pay 
for  the  goods. 

They  sued  out  attachments  under  which  a  portion  of  them  was 
seized  and  finally  sold  under  a  decree,  directed  to  be  entered  by  the 
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Superior  Court,  it  holding  thi^t  the  purchase  was  fraudulent  upon 
the  part  of  Goldnamer  and  made  in  fact  to  Levy. 

The  goods  so  seized  did  not,  however,  sell  for  enough  to  pay  the 
debts  of  these  two  attaching  creditors,  and  the  actions  remained 
pending  upon  the  docket. 

Goldnamer  brought  an  action  for  a  new  trial  upon  the  ground  that 
he  had  discovered  these  creditors  had,  in  a  suit  by  the  assignee  to 
settle  the  trust,  received  their  pro  rata  of  the  trust  estate,  including 
what  had  been  paid  for  the  goods  brought  in  his  name,  and  this  fact 
was  attempted  to  be  relied  on  as  an  estoppel  of  the  claim  that  the 
assignment  or  purchase  in  Goldnamer's  name  was  fraudulent. 

A  new  trial  was,  however,  refused  and,  upon  appeal,  the  judg- 
ment was  affirme<l  by  the  Superior  Court. 

January  12,  1888,  Kohn  Bros.  &  Co.  and  other  creditors  of  Levy, 
having  obtained  judgments*  and  returns  of  ''no  property,*'  sued  to 
subject  the  goods  in  store,  which  was  still  being  conducted  by  him 
but  in  Goldnamer's  nnme,  claiming  that  the  assignment  and  pur- 
chase by  the  latter  in  1882  were  fraudulent,  really  for  Levy's  benefit; 
that  the  latter  had  in  fact  paid  fdr  them  and  that  all  the  stock  then 
on  hand  in  truth  belonged  to  him.  The  summons  was  served  on 
Levy  on  January  14,  1888,  but  not  on  Goldnamer  until  January  19, 
1888.     No  attachment  was  sued  out. 

In  November  previous  Wald  A  Co.  had  brought  a  similar  suit  upon 
a  return  of  '*no  property."  They  sued  out  an  attachment,  but  noth- 
ing was  done  under  it.  Levy  and  Goldnamer  were,  however, 
servetl  with  sumH)ons  within  a  day  or  two  after  the  filing  of  the 
petition. 

They,  as  well  as  one  other  creditor,  also  sued  out  executions  upon 
judgments  in  their  favor,  which  were  levied  upon  the  goods. 

Goldnamer,  with  Joseph  Rothehild  as  his  surety,  executed  claim- 
ant's bonds  for  them. 

Notices  were  issued  in  January,  but  not  executed  until  February, 
1888,  of  motions  upon  these  bonds,  and  at  this  stage  these  motions 
and  all  of  the  suits,  including  those  of  Robinson  dc  Co.  and  Bliss, 
were,  by  consent,  consolidated. 

January  18,  1888,  Goldnamer  executed  a  mortgage  upon  the  goods 
on  hand  to  other  creditors  who,  on  March  10,  1888,  tendered  a 
petition  in  these  causes,  asserting  the  same,  but  it  was  rejected,  and 
the  court  finally  rendered  a  judgment,  holding  the  obliirofs  in  the 
claimant's  bonds  liable  for  the  debts  as  to  which  they  had  been  ex- 
ecuted, and  the  goods  on  hand  having  been  sold  by  a  receiver  it 
ordered  the  remainder  of  the  debts  of  Robinson  &  Co.  and  Bliss  to 
be  paid  in  full  therefrom  and  the  balance  to  be  distributed  pra  rata 
to  the  other  plaintiffs,  not  including  the  creditors  who  had  obtained 
judgment  upon  the  claimant  bonds. 

It  would  unnecessarily  extend  this  opinion  to  detail  the  testimony 
in  the  case  or  to  consider  whether  the  assignee  was  a  party  to  any 
fraudulent  purpose. 

It  is  sufficient  to  say  that  when  all  the  circumstances  proven  are 
considered  they  are  convincing  to  an  unprejudiced  mind  of  fraud 
upon  the  part  of  Levy,  to  which  Goldnamer  was  a  party,  and  that 
the  Superior  Court  was  right  in  its  conclusion  upon  the  appeal  in  the 
cases  of  Robinson  <&  Co.  and  Bliss.  Moreover  the  chancellor  has,  in 
all  these  cases,  considered  the  testimony  and  so  found,  and  his  con- 
clusion as  to  this  question  of  fact  is,  in  our  opinion,  abundantly 
supported  by  the  testimony. 

Thx^  fact  that  the  plaintiffs  claimed  and  received  their  pro  rata 
of  the  fund  in  the  hands  of  the  assignee  in  the  suit  by  him  to  settle 
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the  trust  does  not  estop  them  from  s^kine:  to  sul^ect  the  liroods  now 
on  hand,  although  by  reason  of  purchase  and  safe  they  are  not  the 
identical  ones  obtained  from  the  assignee. 

It  is  true  that  in  the  action  by  the  assignee  to  settle  the  trust  some 
of  the  creditors  excepted  to  the  commissioner's  report  upon  the  ground 
that  the  purchase ,  by  Goldnamer  was  a  pretended  and  fraudulent 
one,  but  Goldnamer  was  not  a  party  to  that  suit,  and  whether  the 
purchase  by  him  was  merely  colorable  and  in  fact  for  Levy's  benefit, 
which  is  the  issue  now  made,  could  not  have  been  determined  iu 
that  action.  The  fact  that  the  plaintiffs  in  these  proceedings  shared 
in  the  distribution  of  the  trust  fund,  including  what  was  paid  for 
the  goods  purchased  in  Goldnamer's  name,  does  not  create  any 
estoppel,  because  they  are  proceeding  upon  the  ground  that  the 
money  paid  for  them  was  that  of  Levy,  that  the  goods,  therefore, 
also  belonged  to  him  and  that  they  have  a  right,  therefore,  to  look 
to  both  for  the  payment  of  their  debts.  The  idea  is  that  the  goods, 
when  purchased,  belonged  to  him,  and  that  the  busineas  which  had 
been  conducted  in  Goldnamer's  name,  up  to  the  time  it  was  closed 
out  by  the  appointment  of  the  receiver  in  these  actions,  was  in  fact 
that  of  Levy,  and  that  the  goods  on  hand,  althoucrh  not  the  iden- 
tical ones  obtained  from  the  aasignee,  belonged  to  Levy  and  were, 
therefore,  liable  for  the  debts  of  the  plainti&.  The  question  is  not 
res  adjudicata. 

It  is,  however,  said  that  Goldnamer  and  his  surety  in  the  claim- 
ant's bonds  have  been  made  liible  thereon,  and  still  the  goods  or 
the  fund  arising  from  their  sale  have,  by  the  Judgment,  been  given 
to  the  other  plaintiffs.  So  far  as  the  surety  is  concerned  It  is  suffi- 
cient to  say  that  in  such  a  case  he  can  only  look  to  his  principal  for 
indemnity.  No  right  of  subrogation  to  any  creditor's  rights  exists 
as  to  him,  and  Goldnamer  will  not,  under  the  circumstances,  be 
heard  as  to  what  equitable  right,  if  any,  the  claimant  of  property, 
where  he  has  been  made  liable  and  has  thus  satisfied  the  debt,  has  to 
look  to  the  property  for  indemnity  where  other  creditors  of  the 
debtor  have  intervened  and  acquired  the  right  to  look  to  the  prop- 
erty for  the  satisfaction  of  their  claims. 

Goldnamer  presents  himself  as  a  party  to  a  fraud,  and  while  he 
may  now  he  liable  for  goods  which  have  been  purchased  in  his 
name  to  run  the  store,  yet  as  he  has  allowed  his  name  to  be  thus 
used  in  the  carrying  out  of  the  fraudulent  purpose,  he  must  rely 
upon  Levy  paying  for  them  and  saving  him  harmless. 

He  can  not,  upon  the  idea  that  if  he  was  not  the  real  owner  of  the 
goods  he  at  least  held  them  in  trust  for  Levy,  l)e  indemnified  out  of 
the  proceeds  because  if  he  can  in  any  view  be  regarded  as  a  trustee 
he  was  a  fraudulent  one. 

The  only  other  question  necessary  to  be  considt'retl  is  the  refusal 
of  the  court  to  allow  the  mortgagees  under  the  mortgage  from  Gold- 
namer, of  January  18, 1888,  to  assert  it.  It  may  be  said,  if  the  goods 
were  not  his,  then  he  had  no  right  to  mortgage  tiiem.  But  in 
response  to  this  it  can  be  properly  said  that  this  was  a  question 
upon  which  the  mortgagees  were  entitled  to  be  heard.  If,  however, 
the  plaintiffs  In  these  suits  had,  before  the  execution  of  the  mortgage, 
acquired  a  lis  pendens  equitable  lien  upon  the  goods,  then,  as  the 
fund  realized  from  their  sale  did  not  satisfy  the  plaintiff's  claims, 
this  question  need  not  be  considered  and  the  various  other  reasons 
given  in  argument  why  the  petition  of  the  mortgagees  to  be  made 
parties  was  properly  rejected  need  not  be  noticed. 
The  attachments  originally  sued  out  by  Bobinson  d  Co.  and  Bliss 


Digitized  by  VjOOQIC 


ROTHCHILD  S    ADM  R,    &C.    V.    KOHN    BROS.    &    CO.  39 

were  exhausted  by  the  sale  of  the  portion  of  the  goods  upon  which 
they  were  levied. 

The  mere  bringing  of  a  suit  to  subject  property  to  a  debt,  where 
the  plaintiff  has  no  specific  lien,  will  not,  in  the  absence  of  any 
grounds  authorizing  the  chancellor  to  subject  it,  create  a  lis  pendens 
lien. 

But  where  Jit  is  claimed  the  property  has  been  fraudulently  trans- 
ferred and  it  is  specifically  described  in  the  petition  as  it  is  in  this 
instance  and  the  chancellor  is  asked  to  subject  it,  an  equitable  lis 
pendmis  lien  is  acquired.  Northern  Bank  of  Kentucky  v.  Drekebach, 
Ac,  83  Ky.,  154. 

The  doctrine  of  lis  pendens  applies  both  at  law  and  in  equity.  But 
for  it  a  court  often  could  not  execute  its  decrees.  Alienation  of  the 
property  during  the  pendency  of  the  action  would  prevent  its  doing 
so.  After  a  suit  is  begun  it  would  be  contrary  to  public  policy  to 
permit  one,  though  not  a  party  to  it,  to  defeat  any  Judgment  by  the 
acquisition  of  the  property.  If  allowal»le  litigation  would  be  un- 
availing. The  rule  is  based  upon  necessity,  and  liable  to  work  such 
hardship  that  it  would  likely  not  be  in  force  as  to  6o;ia /i*d€  pur- 
cha^sers  but  for  the  publicity  of  judicial  proceedings,  which  affords 
opp«)rtunity  of  getting  infoimation. 

When,  however,  does  this  lis  pendens  begin? 

Freeman  on  Judgments,  se«  tion  195,  says:  **L««  pendens^  except 
when  some  statute  provides  otherwise,  begins  from  the  service  of 
the  process  or  sudpcena  and  not  before." 

Thfs  is  the  common  law  rule  and  in  the  absence  of  any  statutory 
provision  the  commencement  of  the  lis  pendetxs  is  in  general  the 
service  of  the  process. 

A  lis  pendens  is  merely,  however,  as  the  term  indicates,  a  pending 
suit,  and  section  39  of  our  Civil  Code  provides  that  an  action  is 
''commenced'^  by  the  filing  of  the  petition  and  the  suing  out  of  the 
summons. 

When  this  is  done  the  action  is,*by  our  statute,  begun.  Hart,  Ac. 
v.  Hayden,  Ac,  79  Ky.,  346. 

Whenever  an  action  is**commenced''  according  to  the  statute  it  is 
certainly  pending,  a  party  may  then,  by  diligence,  inform  himself 
that  the  property  is  in  litigation,  and  it  results  that  when  this  mort- 
gage was  executed  all  of  the  creditors  to  whom  the  Judgment  gives 
the  proceeds  of  the  goods  had  an  equitable  lis  pendens  lien  upon 
them.  Although  the  summons  in  the  Kohn  Bros.  <&  Co.  suit  was 
not  executed  on  Goldnamer  until  the  day  after  the  mortgage  was 
executed,  yet  the  action  had,  according  to  our  statute,  been  pending 
for  several  days.  So  far  as  notice  is  concerned  it  did  not  matter  to 
the  mortgagees  whether  the  lis  j)endens  dated  from  the  filing  of  the 
petition  and  the  <*uing  out  of  the  summons  or  from  its  service.  The 
service  upon  Goldnamer  gave  no  actual  notice  to  them. 

It  is  sought  by  a  cross-appeal  to  charge  Goldnamer  with  the 
money  realized  by  the  sale  of  goods  while  the  store  was  being  con- 
ducted by  Levy  from  1882  to  1888,  but  the  theory  upon  which  the 
creditors  proceed  is  that  Levy  in  fact  owned  the  store  and  that  he, 
and  not  Goldnamer,  got  the  proceeds. 

The  judgment  is  affirmed  upon  both  the  original  and  cross-ap- 
peals. 
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MuLLiNS  V.  Bullock,  <5c(\ 
{Filed  March  26,  \%Wl—Not  (o  be  reported.) 

1.  Executions — Appeals — A  constRble,  having:  levied  an  execution  on  certain 
tobacco  as  the  property  of  T.,  the  execution  defendant,  B.,  who  claimed  the 
tobacco,  broDght  suit  for  it  and  obtained  possesnion  by  an  order  of  delivery. 
Judgment  having  been  rendered,  holding  that  B.  was  the  ow*ner,  it  is  held 
that  the  constable  haa  such  .special  interest  in  the  property  as  authorized 
him  to  appeal  from  that  judgment.  ^ 

2.  Same — Amount  in  contioiersy — The  amount  of  the  execution  debt  was 
over  $100  and  the  value  of  the  tobacco  f600-  The  judgment  against  the 
constable  wns  for  the  tobacco  and  costs.  ffe/ii—The  Superior  Court  had 
jurisdiction  of  the  appeal  by  the  constable. 

3.  Interloiutory  oracrs — An  order  suppressing  a  deposition  is  merely  inter- 
locutory, and  when  made  at  one  term  may,  by  order  of  court,  beset  aside  at 
a  subsequent  term. 

4.  Evidence — Parol  proof  concerning  ownership  acquired  hy  written  contract — Where 
one  acquires  ownership  of  personal  property  by  written  contract  he  may,  »n  an 
action  in  which  the  ownership  is  involved,  testify  that  he  is  the  owner  of 
such  property,  although  he  Joes  not  produce  the  written  contract  or  account 
for  its  absence. 

Collins  <fe  Finley  and  J.  T.  Simon  for  appellant. 

Leslie  T.  Applegate  for  appellees. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

An  execution,  which  i&sued  against  Thomas  C.  Bullock  and  his 
son,  George  K.  Bullock,  on  October  1,  18S1,  came  to  the  hands  of  the 
appellant,  Richard  MuUins,  as  constable,  and  was,  on  October  19, 
1881,  levied  by  him  upon  a  lot  of  tobacco  as  their  property. 

It  was  claimed  by  the  appelleas,  John  and  Thomas  J.  Bullock, 
sons  of  Thomas  C.  Bullock,  who  brought  this  suit  for  it,  and  by  su- 
in^  out  an  order  of  delivery  obtained  possession. 

The  appellant  denied  their  ownership,  set  up. the  levy  of  the  exe- 
cution upon  the  property  by  him,  cbdmed  it  to  be  the  property  of 
the  defendants  in  the  execution,  and  that  a  jrood  and  solvent  bond 
of  indemnity  had  been  executed  to  him  by  the  plaintiff  in  the  exe- 
cution. 

It  was  not  executed,  however,  until  sometime  after  the  levy,  and 
hence  the  officer  was  not  protected  by  it  from  liability  for  damages 
for  the  seizure,  if  the  property,  in  fact,  belonored  to  the  appellees. 
No  question  arises,  however,  in  this  respect,  as  the  jury  found  no 
damat^es,  but  merely  that  the  appellees  were  the  owners  of  the  to- 
bacco, and  they  had  theretofore  obtained  the  possession  of  it  throucrh 
the  order  of  delivery. 

The  Superior  Court  reversed  the  judgment,  and  an  appeal  having- 
been  granted  by  it  to  this  court,  the  preliminary  questions  are,  did 
an  appeal  lie  to  the  Superior  Court,  and  has  the  appellant.  Mul- 
lins,  such  an  interest  in  the  property  that  he  can  contest  the  right  of 
the  appellees,  and  api)eal  from  the  judgment  In  their  favor?  It  is 
said  the  only  judgment  against  the  appellant  is  for  costs.  It  was, 
however,  for  the  tobacco  also. 

The  petition  avers  it  was  worth  $000,  and,  beside  a-^^king  judgment 
for  the  property,  it  asks  for  ^100  in  damages  for  its  detention.  More- 
over, the  execution  debt,  for  which  the  levy  was  made,  amounted  to- 
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over  $100  at  the  date  of  the  rendition  of  the  judgment  in  this  action. 
These  facts  authorized  an  appeal  to  the  Superior  Court. 

It  is  urjred  that  Mullins  was  a  mere  stakeholder ;  that  he  should 
not  talte  sides  in  the  contest,  and  that  the  plaintiff  in  the  execution, 
and  not  the  officer,  was  the  interested  party.  The  latter,  however, 
has,  by  reason  of  the  levy,  such  a  special  interest  in  the  property  as 
authorizes  him  to  contest  the  claim  of  the  appellees. 

Some  depositions,  taken  by  the  appellees,  were  suppressed  by  rea- 
son of  a  defective  certificate  by  the  officer  before  whom  they  had 
been  taken.  At  a  subsequent  term  leave  was  given  him  to  amend 
it,  and  this  having:  been  done,  at  the  next  term  the  order  suppress- 
ing: the  depositions  was  set  aside. 

This  the  court  had  the  power  to  do,  as  the  order  suppressing:  them 
was  merely  interlocutory.  If,  for  instance,  a  court  at  one  term 
should  refuse  the  tiling  of  an  amended  petition,  yet,  at  «  subse- 
quent term,  it  might  amend  its  order  and  allow  it  to  be  filed. 

The  tobacco  had  been  raised  upon  a  part  of  some  land  rented  of 
the  owner  by  the  father  of  the  appellees.  They  were  allowed  to 
testify  that  they  were  the  owners  ot  the  tobacco.  It  als(»  appeared 
from  their  evidence  they  had  a  written  contract  with  their  father  as 
to  the  raining  of  it,  which  was  not  produced,  although  called  for  by 
the  appellant,  nor  did  they  account  for  its  absence. 

The  appellant,  therefore,  moved  to  exclude  all  the  evidence  offered 
by  the  appellees  touching  their  claim  to  the  tobacco.  This  was  re- 
fused, but  the  court  held  that  the  appellees  could  not  rely  upon  the 
contract  without  producing  it,  or  accounting  for  its  absence,  and  ex- 
cluded from  the  jury  all  evidence  relative  to  it,  and  all  the  state- 
ments and  conclusions  of  witnesses  as  to  the  ownership  of  the  tobacco 
baseii  upon  it. 

The  appellant  now  contends  that,  owing  to  the  evidence  showing 
the  existence  of  the  written  contract,*  it  was  error  to  permit  the 
appellees  to  testify  they  were  the  owners  of  the  tobacco,  as  the  con- 
tract was  the  best  evidence  whether  this  was  the  fact,  and  contend- 
ing that  for  this  reason  there  was  no  evidence  whatever  of  appellees' 
alleged  ownership;  he  also  moved  the  court  to  instruct  the  jury  to 
find  in  his  favor.  We  are  unwilling  to  say  that  as  to  personal  prop- 
erty a  claimant  can,  in  no  case,  testify  that  he  is  the  owner.  Owner- 
ship is  not  a  technical  word.  Whether  one  be  the  owner  of  personal 
property  is  a  mixed  question  of  law  and  fact.  Certainly  if  there  be 
no  written  en  tract  evidencing  the  ownership,  one  may  testify  to 
his  claim  and  possession,  and  that  he  is  the  owner. 

Where,  in  a  contest  with  the  vendor  one  claims  to  be  the  owner  of 
personal  property  by  purchase,  and  it  appears  the  contract  was  in 
writing,  it  would,  of  course,  be  the  t)est  evidence  of  its  terms,  and, 
therefore,  the  party  would  have  to  produce  it  or  account  for  its  ab- 
sence before  he  could  offer  other  evidence  relative  to  its  character. 

In  this  case  the  court  excluded  all  evidence  of  ownership  based 
upon  the  contract  relative  to  the  cultivation  of  the  land,  but  al- 
lowed the  appellees  to  testify  they  were  the  owners  of  the  tobacco 
that  had  been  raised  upon  it.  There  was  testimony  tending  to  show 
that  they  had  raised,  cut,  housed  and  sold  it  as  their  own,  and  un- 
der these  circumstances  their  evidence,  that  they  were  the  owners  of 
it,  even  if  incompetent,  was  immaterial. 

The  jury  were  authorized  to  find  in  Iheir  favor  upon  the  testimony 
tending  to  show  that  they  had  raised  and  claimed  it  as  their  own, 
and  were  in  possession  of  it  when  it  was  seized  under  execution. 
The  weight  of  the  evidence,  the  one  way  or  the  other,  was  for  the 
jury.    They  found  for  the  appellees,  and  it  is  sufficient  to  say  that 
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the  finding  is  not  so  palpably  against  the  weight  of  the  testimony  as 
to  authorize  a  reversal. 

Aside  from  the  testimony  of  the  appellees  that  they  were  the  own- 
ers of  the  property,  the  ownership  was  shown  by  other  circum- 
stances which,  in  law,  evidenced  it  sufficiently  to  support  the  verdict. 
Proof  of  possession  of  personal  property  is  presumptive  proof  of 
ownership 

It  is  urged  that  one  of  the  Hpi)ellees  was  under  age;  that,  there- 
fore, whatever  interest  he  had»  if  «ny,  in  the  tobacco,  belonged  to 
his  father,  with  whom  he  was  living.  It  is  sufficient  to  say,  so  far 
as  this  action  is  concerned,  that  even  if  all  this  be  so,  yet  as  the  other 
appellee  owned  an  interest  in  it  the  officer  had  no  right  to  take  pos- 
session of  the  property,  save  to  make  an  inventory  of  it,  and  the 
seizure  and  threatened  sale  of  it  by  him  authorized  the  replevin  of 
it  by  at  least  the  son  who  was  of  age. 

Whether  the  interest  of  the  one  who  was  under  age  could  be 
made  liable  for  his  father's  debt  can  not  be  considered  in  this  charac- 
ter of  action. 

Judgment  affirmed. 


KENTUCKY  SUPP:RI0R  COURT. 


Roberts  v.  Yancey,  Ac. 
{Filed  May  18,  1892.) 

1.  Champerty--- A  (ontract  be'ween  attornfy  and  client  whereby  the  attorney 
taken  from  the  client  an  assignment  of  a  note,  agreeing  to  prosecute  an  ac- 
tion upon  it  in  his  own  name  and  at  his  own  expense  and  to  pay  the  client 
a  certain  part  of  the  **amoant  collected,*'  retaining  the  balance  for  his  ser- 
Tices,  18  champertous  and,  therefore,  void. 

2.  Same — Conclusiveness  of  judgment — As  sach  a  contract  extends  to  the  col- 
lection of  the  jadf2:ment  that  may  be  recovered,  in  an  action  by  the  attorney 
to  subject  to  the  payment  of  a  judgment  which  he  has  obtained  under  the 
contract,  a  fund  held  in  trust  for  the  judgment  defendant,  the  trustee,  not 
being  a  party  to  the  action  in  which  judgment  was  rendered,  may  plead 
that  the  contract  was  champertous,  and  especially  where,  as  in  this  case,  the 
fund  sought  to  be  subjected  is  held  in  trust  not  only  for  the  judgment  de- 
fendant, but  for  others  who  will  be  affected  by  a  judgment  subjecting  the 
fund. 

Lindsay  A  Botts  for  appellant. 

E.  E.  Settle  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

The  demurrer  to  the  amended  answer  of  Richard  H.  Yancey,  trus- 
tee, was  overruled,  whereupon,  the  appellant  failing  to  plead  further 
in  issue  thereto,  his  petition  was  dismissed  and  the  case  is  now  be- 
fore us  on  the  sufficiency  of  the  defense  relied  upon  in  the  pleading. 

In  1889  Jease  Holbrook  owned  a  note  against  Robert  S.  Yancey, 
which  he  assigned  and  transferred  to  the  appellant,  Roberts,  a  law- 
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yer,  who  neither  paid  nor  ajrreecl  to  pay  any  consideration  for  the 
note,  but  undertook  and  agreed  to  bring  suit  upon  it  in  his  own 
name,  maintain  the  action,  pay  all  costs  and  expenses  thereby  in- 
curred, and,  *'if  finally  huceesslnl,*'  to  pay  Holbrook  one-half  of  the 
amount  collected,  and  retain  the  balance  for  his  services.  He  insti- 
tuted his  action  in  ordinary  on  the  note,  recovered  a  judgment,  sued 
out  an  execution,  which  was  returned  no  property  found,  and  then 
brought  this  suit  to  enforce  the  satisfaction  of  the  judgment,  making 
the  appellee,  Richard  H.  Yancey,  as  trustee,  a  party  defendant,  and 
seeking  to  subject  to  tne  payment  of  his  debt*  certain  property  held 
by  the  trustee  under  the  will  of  Robert  S.  Yancey,  father,  in  trust' 
for  the  use  of  himself  and  his  children. 

The  trustee  answered,  setting  up  the  contract  ujade  between  Hol- 
brook and  Roberts,  and  alleged  that  by  reason  thereof  Roberts  had 
no  claim  to  the  note  or  any  right  to  prosecute  the  action  in  his  own 
name. 

The  General  Statutes,  section  1,  chapter  11,  provides,  that  all  con- 
tracts, niade  in  consideration  of  services  to  be  rendered  in  the  prose- 
cution or  defense,  in  or  out  of  court  by  any  person  not  a  party  on 
record  in  such  suit,  whereby  the  thing  in  controversy,  or  any  part 
of  it,  is  to  be  received  in  payment  for  such  services,  shall  be  null  and 
void. 

The  appellant  contends  that  this  contract  did  not  come  within  the 
intent  and  meaning  of  the  statute  as,  at  the  time  it  was  made,  no 
suit  was  pending,  and  Roberts  was,  therefore,  nota  '*party  on  record 
in  the  suit"  This  construction  would  render  the  law  inoperative 
and  nugatory  in  a  large  majority  of  cases  intended  to  be  reached  by 
it.  Champerty  is  an  agreement  to  prosecute  an  action  at  one's  own 
risk  and  expense,  and  to  take  a  part  of  the  thing  recovered  in  com- 
pensation. The  law  has  always  discouraged  officious  intermeddling 
m  the  litigation  of  others,  and  a  conK-act  made  to  encourage  the 
bringing  of  an  action  is  more  mischievlous  than  one  to  nmintain  and 
aid  a  party  in  the  prosecution  or  defense  of  one  already  brought. 

That  this  contract  was  made  by,  and  with  a  lawyer,  but  adds  to 
its  champertous  and  illegal  character.  From  the  time  of  the  statute 
<)f  Westminster  such  agreements  between  attorney  and  client  have 
been  denounc^ed  as  the  woi"st  species  of  maintenance,  because  they  were 
made  by  men  who,  by  their  place  and  position,  could  do  most  mis- 
chief in  perverting  the  law  to  an  engine  of  oppression  and  suppress- 
ing justice  and  truth. 

It  has  been  held  in  this  State  that  these  contracts  were  equally  for- 
bidden and  discountenanced  by  the  law,  whether  they  were  made 
before  or  after  the  litigation  began.  Counsel  argue  that  tht«e  decis- 
ions were  rendered  under  an  old  stwtute  which  did  not  embrace  the 
words  *'not  a  party  on  record  in  the  suit,"  and  hence  were  not  ap- 
plicable to  this  case.  This  may  be  true,  but  the  provision  in  the  Re- 
vised Statutes  was  identical  with  the  one  cited  herein  trom  the 
General  Statutes,  and  under  that  law  the  case  of  Davis,  Ac.  v.  Sha- 
ron, 15  B.  M.,  64,  was  decided.  Davis  recovered  judgment  against 
l^haron.  Randall  &  Company  had  a  demand  against  Davis,  ana 
brought  their  suit  to  subject  the  Sharon  judgment  to  its  payment. 
Turner  and  Dunlap,  lawyers,  interpleaded  and  alleging  that  they 
had  prosecuted  the  suit  for  Davis  under  a  contract,  by  the  terms  of 
which  they  were  to  receive  one-third  of  the  judgment  for  their  ser- 
vices, they  claimed  that  part  ol  the  fund  as  theirs.  This  contract 
between  Davis  and  his  attorneys  was  made  before  the  suit  against 
Sharon  was  filed,  and  they  were,  of  course,  not  **parties  on  the  rec- 
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ord,'*  but  the  court,  finding  the  contract  to  be  chainpertous,  held 
that  by  it  they  acquired  no  riRht  or  title  to  the  judgment. 

Counsel  further  contends  that  thin  defense  can  not  be  pleaded 
a^inst  an  unreversed  judgment.  The  trustee  was,  however,  neither 
a  party  nor  privy  to  the  first  suit.  He  was  trustee  not  only  of  the 
defen<lantlr.  that  action  but  or  his  children,  and  any  su Injection  of 
the  trust  fund  to  the  payment  of  the  judp^ment  affected  Robert  S. 
Yancey  an<l  his  children  alike.  There  was  no  attempt  made  in  the 
first  suit  to  reach  the  tcust  funds.  That  attempt  was  made  for  the 
first  time  in  this  action*  and  it  seems  to  us  his  defense  was  good. 

A  contract  affected  with  champerty  or  maintenance  can  not  be  en- 
forced either  at  law  or  equity,  nor  can  a  party,  whose  claim  to  a 
fund  aris<«  from  a  champertous  contract,  secure  its  recovery  in  a 
court  of  justice. 

The  Hlh  s(»ction  of  the  11th  chapter  of  the  General  Statute  provides 
that  niMther  party  to  any  contract,  made  in  violation  of  the  j)rovi8- 
ions  of  that  chapter,  shall  have  any  right  of  action  or  suit  thereon. 
The  ai>pel la nt's  champertous  contract  with  Holhrook  was  a  continu- 
ous contract,  ile  was  not  only  to  procure  a  judgment,  but  was  to 
prosecute  it  to  a  collection.  He  had  neither  right  nor  title  to  the. 
note,  and  this  heiiig  true  the  judgment  could  not  better  his  title  to 
that  paper.  His  action  to  enforce  its  satisfaction  was  but  carrying 
out  his  pari  (»f  the  contract,  vicious  from  its  in<'ei)tion,  which  he  had 
made  witli  Holbrook,  and  the  trustee,  in  our  opinion,  had  the  right 
in  behalf,  certainly  of  Robert  S.  Yancey's  children,  if  not  in  his  be- 
half, to  interpose  the  defence. 

The  judgment  is  affirmed. 


Hkndkhson  Belt  R.  R.  Co.  v.  Deciiamp  and  others. 
Same  v.  Sciilamp. 

(Filed  .\faif   18,   1802.) 

1.  Coustnution  of  contract  — City  otdiuance  (rented  (ts  <  out  met — In  coDstruing 
a  coiitrnct  efTect,  if  practicable,  Bhould  be  ^iven  to  all  the  wordt^  D«ed,  bnt 
effect  shoald  uever  be  f^iven  to  wordB  where  the  result  would  be  to  establish 
a  rijfht  or  fix  a  liability  different  from  that  recojjnized  by  the  law  of  the 
land,  unleK8  the  wordn  show  uninirttnkably  that  such  was  the  purpose  of  the 
parties. 

A  city  ordinance  ^rantinj;  to  a  railroad  company  the  rijfht  to  the  use  of 
the  streets  of  the  city,  for  the  construction  and  operation  of  its  road,  and 
providing  that  the  company  "will  pay  to  any  property  owner  all  damages 
that  may  be  recovered  by  such  property  owner,  either  against  said  railroad 
company  or  against  the  city,  on  account  of  the  construction,  location  or 
operation  of  said  road,  or  by  reason  of  the  filling,  excavating!:  or  ^radin^; 
prescribed  herein,  and  said  company  shall  indeninify  and  save  harmless  said 
city  from  any  liability,  direct  or  remote,'*  is  to  be  regarded  as  a  contract^ 
binding  the  company  to  pay  auch  damages  as  were  recoverable  by  the  law 
then  in  force,  the  purpose  of  the  contract  being  to  indemnify  the  city  and 
not  to  make  the  company  liable  for  remote,  contingent  or  speculative  dam- 
ages. 

2.  hriitt'fHe  —  Xw  an  action  against  a  railroad  company  to  recover  damages 
for  injury  to  abutting  property  from  the  operation  of  the  road,  plaintiff 
affirming  and  defendant  denying  that. his  house  was  shaken  and  the  walls 
cracked  by  the  movement  of  passing  trains,  it  was  competent  for  plaintiffr 
as  corroborative  of  his  testimony,  to  prove  by  the  owner  that  a  house  back 
of  plaintiff's,  and  further  from  the  railroad,  was  shaken  by  the  movement 
of   passing  trains. 
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Yeaman  &  Lockett  and  H.  F.  Turner  for  appellant. 
S.  B.  &  R.  D.  Vance  and  James  F.  Clay  for  appellees. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Barbour. 

These  are  actions  by  lot  owners  to  recover  damages  done  to  their 
property  by  the  construction  and  operation  of  a  railroad  upon  the 
street  on  which  their  lots  abut.  The  elements  of  damages  in  such  cases 
(i.  e.,  where  the  computation  and  operation  is  lawful)  are  clearly 
and  unmistakably  defined  in  the  adjudged  cases/and  while  it  is  con- 
ceded that  the  court'**  instruction  authorized  a  recovery  for  injuries 
excluded  by  the  law  as  elements  of  damages,  it  is  insisted  for  the  ap- 
pjellees  that  the  railroad  company,  by  its  contract  with  the  city  coun- 
cil, ma<ie  in  consideration  of  the  right  granted  to  it  to  build  its  road 
on  the  street,  assumed  a  greater  liability,  and  conceded  to  persons 
and  property  owners  greater  rights  than  were  recognizcjd  by  the 
law. 

The  3d  section  of  the  ordinance  granting  to  the  railroad  company 
the  right  to  use  the  street,  which  is  the  contract  relied  upon,  pro- 
vides that  *'said  company  shall  pay  to  any  person  or  property  ownier 
any  and  all  damages  such  person  or  property  owner  may  sustain^'  by 
reason  of  the  construction,  location  or  operation  of  said  track  or 
railroad,  or  by  reason  of  the  filling,  grading  or  excavating  of  the 
work  as  prescribed  or  required  herein.  And  said  copnpany  will  pay 
to  any  person  or  property  owner  any  and  all  damages  that  may  be 
recovered  by  such  person  or  proi>erty  owner,  either  against  said  rail- 
road company  or  against  the  city  of  Henderson  on  account  of  the 
construction,  location  or  operation  of  said  road  or  track,  or  by  rea- 
son of  the  tilling,  excavating  or  grading  prescribed  or  required 
herein,  and  said  company  shall  indemnify  and  save  harmless  in  said 
city  from  any  liability,  direct  or  remote,  it  may  incur  by  granting 
the  right  of  way  as  herein  specified,  or  by  the  construction  or  opera- 
tion of  said  track."  Other  sections  provide  how  the  grade  shall  be 
made. 

Conceding  to  the  person  or  property  owner,  who  is  injured  by  the 
construction  and  operation  of  the  road,  the  right  to  rely  upon  the 
contract,  where  the  whole  contract  and  the  parties  to  it  are  consid- 
ered, its  purpose  and  meaning  is  plain.  The  city  council  was  exer- 
cising a  power  granted  to  it— a  power  which  should  always  be 
exercised  with  caution  and  never  abused  The  grading  of  the  street 
for  the  road-bed  was  to  be  made  in  accordance  with  counciFs  direc- 
tion, and  the  evident  purpose  was  to  secure  the  city  against  dam- 
ages occurring  to  individuals  by  any  improper  exercise  of  its  power. 
The  members  of  the  council  were  the  guardians  of  the  city— the  in- 
terest of  the  city  and  its  people  were,  in  a  great  measure,  in  their 
keeping.  And  we  concede  to  them  the  right,  and  recognize  it  as 
their  duty,  in  granting  such  privileges  as  are  granted  here  to  guard 
the  interest  of  the  citizen.  But  certainly  it  was  no  part  of  their  duty 
to  alter  the  established  rules  of  law,  and  we  can  not  assume  that  it 
was  their  intention  to  create  rights  in  citizens  and  property  owners 
and  increase  the  liability  of  the  company,  to  which  they  were  grant- 
ing a  right,  beyond  that  which  the  law  imposed. 

But  it  is  insisted  that  the  ordinance  is  the  law— that  it  must  be 
given  the  effect  of  a  statute  or  constitution,  and  that  it,  in  so  far  as 
these  parties  are  concerned,  repealed  the  law  as  embraced  in  the 
Constitution  and  statutes,  and  established  a  new  rule  as  to  their 
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rights  and  liabilities.  This  position  can  not  be  maintained.  The 
ordinance  can  not,  upon  any  rule  of  construction  or  interpretatioD 
known  to  us,  be  treated  as  a  law.  The  ordinance  was  simply  a  prop- 
osition, which,  upon  acceptance  by  the  company  in  a  manner  pro- 
vided in  it,  become  binding  upon  the  city  and  upon  thecompany. 

A  contract  is  an  agreement.  A  law  is  independent  of  agreement, 
and  is  enforced  without  consent.  Being  a  contract,  effect  is  to  be 
given  to  it  according  to  the  law  at  the  time  it  was  made.  All  con- 
tracts are  to  be  construed  with  reference  to  the  law  of  the  place  where 
they  are  made  or  are  to  be  performed. 

This  we  believe  js  the  universal  rule  of  construction.  When  the 
company  obligated  itself  "to  pay  all  damages  such  jwrson  or  property 
owner  may  sustain,  by  reason  of  the  construction,  location  or  opera- 
tion of  said  railroad,  or  by  reason  of  the  filling,  grading  or  ex- 
cavating prescribed  herein, '^  what  damage*;  could  have  been 
contemplated?  Can  it  be  that  the  company  was  expected  to  pay 
remote,  contingent  or  speculative  damages?  Or  was  it  intended  that 
it  should  pay  such  damages  as  were  recoverable  by  the  law  then  in 
force?    We  think  there  can  be  but  one  answer  to  the  question. 

Suppose,  as  a  condition  upon  which  the  right  was  granted,  the 
council  had  required  the  company  to  execute  a  bond,  with  surety, 
covenanting  to  pay  all  damages  persons  or  property  owners  might 
sustain,  by  reason  of  the  construction,  location  or  operation  of  the 
road,  will  it  be  claimed  that  the  obligors  would  be  liable  for  dam- 
ages which  the  law  said  were  not  recoverable?  Clearly  not.  The  case 
supposed  can  not  be  distinguished  from  the  one  before  us.  But 
counsel  argue  that  this  construction  gives  no  effect  to  the  language 
of  the  contract  securing  damages  to  the  persons  and  property  owners, 
as  they  could  recover  the  damages  authorized  by  the  law  without 
such  provision— the  damages  fixed  in  the  adjudged  cases  growing 
out  of  the  proper  construction  and  operation  of  the  road,  as  well  as 
for  extraordinary  damages  growing  out  of  the  improper  construction 
and  operation,  and  which  are  in  excess  of  those  aflowed  in  the  cases 
referred  to.    This  is  true. 

If  the  evident  purpose  of  the  contract  was  to  indemnify  the  city, 
**to  save  it  harmless,"  the  city,  in  the  proper  exercise  of  the  power 
to  grant  the  right  of  way  to  the  R.  II.  Co.  through  its  streets,  could 
incur  no  liability.  But  a  grant  beyond  its  power  might  render  the 
city  liable  in  damages,  and  while  it  can  not  be  assumed  that  the  city 
intended  to  confer  upwn  the  co«ni»any  such  a  use  of  its  streets  as 
would  unreasonably  injure  individuals  or  property,  still  in  the  event 
the  exercise  of  the  right  conferred  upon  the  cotnpany  should  unex- 
pectedly prove  unreasonably  injurious  to  individuals  or  property  the 
council  desind  to  protect  the  city  and  save  it  harmless. 

But  take  the  contract  as  made  for  the  benefit  of  the  property 
owners,  and  conceding  the  general  rule  to  be  that  in  construing  a 
contract,  effect,  if  practicable,  should  be  given  to  all  the  words  used. 
Effect  should  never  be  given  to  words  when  the  result  would  be  to 
establish  a  right  or  fix  a  liability  different  from  that  recognized  by 
the  law  of  the  land,  unless  the  words  show  unmistakably  that  such 
was  the  purpose  of  the  parties.  The  company  might,  by  contract 
upon  sufficient  consideration,  obligate  itself  to  pay  for  injuries  not 
recoverable  under  the  law,  but  to  do  so  the  parties  should,  in  unmis- 
takable terms,  contract  with  reference  to  that  very  matter.  It  re- 
sults that  the  court  erred  in  giving  the  Instructions  complained  of 
and  In  refusing  those  asked  for. 

In  the  Schlamp  case  we  can  not  see  why,  if  his  whole  property 
was  injured,  he  can  not  recover  for  the  damages  done  to  it  as  a 
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whole.  The  instruction,  therefore,  called  for  by  the  defendant,  ex- 
cluding from  the  consideration  of  the  jury  the  value  or  damages  tO' 
one  of  the  lots,  was  properly  refused. 

The  defendant  should  be  allowed  to  show  that  the  grade  conformed 
to  that  furnished  by  the  city  council.  Sheets'  evidence  was  compe- 
tent. Plaintiff  affirmed  and  defendant  denied  that  his  house  was 
shaken  and  the  walls  cracked  by  the  movement  of  passing  trains. 
As  corroborative  of  plaintiff's  testimony,  it  was  competent  for  him 
to  prove  by  Sheets,  whose  house  was  back  of  plaintiff's  and  further 
from  the  railroad,  that  the  movement  of  the  trains  shook  this 
house. 

The  jury  had  the  right  to  infer  from  the  situation  of  the  houses,  as 
related  to  the  said  road,  that  if  the  passing  trains  shook  Sheets' 
house  that  they  also  shook  plaintiff's  house. 

The  case  of  the  L.  &  N.  R.  R.  Co.  v.  Ruthings,  9  Kv.  Law  Rep., 
814,  is  plainly  distinguishable  from  this.  There  the  facts  rendered 
the  evidence  objected  to,  irrelevant  and  prejudicial. 

The  judgment  in  each  case  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 


SUPERIOR  COURT  ABSTRACTS. 


N.  N.  A  M.  V.  Co.  T.  Commonwealth. 

Filed  May  4,  1892.     Appeal  from  Grayson   Circuit  Court.     Opinion  of  the- 
court  by  PresidinG^  Judge  Yost,  reversing. 

1.  Iniliciment — Dismissal  and  re-refercnce  to  grand  jury — Where  an  indictment 
for  a  misdemeanor  is  dismissed  and  the  prosecution  re-referred  to  the  grand 
jury,  the  defendant,  having  been  summoned  to  answer  the  charge,  is  before 
the  court  until  the  next  grand  jury  acts  or  refuses  to  act,  and  if  a  new  in- 
dictment, which  shows  that  it  is  a  continuation  of  the  former  prosecution  is 
foand.  another  summons  is  not  necessary. 

2.  ^ame — Limitation— k  new  indictment  found  by  a  grand  jury  to  which 
"I  prosecution  has  been  re-referred,  can  not  be  regarded  as  a  continuation  of 
bhe  former  prosecution,  so  as  to  avoid  the  statute  of  limitation,  unless  it  al- 
leges the  facts  as  to  the  former  indictment,  its  dismissal,  i^c,  and  thus 
shows  clearly  upon  its  face  that  the  prosecution  was  intended  to  be  a  con- 
tinuous one. 

3.  Sam^ — Ordinarily  the  ofiFonse  must  be  laid  in  the  indictment  within  the 
time  fixed  by  the  statute  of  limitation.  Where,  however,  the  statute  does 
not  impose  an  absolute  bar  the  prosecution  may  lay  the  offense  outside  the 
statute  and  prove  without  averment  that  the  defendant  was  within  the  ex- 
ception. But  wherever  a  statute  exists  limiting  the  prosecution  within  fixed 
periods  the  indictment  should  state  the  time  correctly  and  then  aver  the  ex- 
ceptions. 

O.  W.  Stone  and  F.  H.  Darby  for  appellant  ;  W.  J.  Hendriok  and  J.  0. 
Graham  for  appellee. 

Stmssb,  A».  v.  School. 
Same   v.   Hbndbiokb. 

Filed  May  4,  189i.     Appeal  from  Louisville  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Fresiding  Judge  Yost,  reversing. 
Process  on  an  amended  pleading  should  be  served  when  it  presents  a  new  cause 

of  action  distinct  from  the  original  and  of  which  the  defendant  could  not 

be  apprised  by  an  inspection  of  the  original  pleading. 
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In  this  case  it  was  error  to  render  judgment  by  defanlt  apon  an  amendisd 
cross-petition,  as  the  only  r«lief  sought  by  the  original  cross-petition,  npon 
which  alone  process  was  served,  was  the  correction  of  certain  deeds  of  par- 
tition, while  the  amended  cross-petition  asked  jadgment  in  the  alternative 
for  the  alleged  valne  of  the  property  claimed  by  the  cross-petition. 

O'Neal,  Phelps  &  Pryor  for  appellants;  W.  O.  Harris  for  appellees. 

Mtalij  y.  Jackson,  Ac. 

Filed   May  4,  *1892.    Appeal    from   Mason  Circnit  Court.     Opinion   of  the 

court  by  Presiding  Judge  Ycst,  dismissing. 

Appelate  jurisdiction — Amount  in  controversy — In  this  action  by  a  creditor 
seeking  to  have  a  transfer  made  by  an  insolvent  debtor,  declared  to  operate 
as  as  assignment  for  the  benefit  of  his  creditors,  the  amount  of  the  plain- 
tiff's claim  being  less  than  $100  this  court  has  no  jurisdiction  of  an  appeal 
from  a  judgment  dismissing  the  petition.  And  even  if  the  claims  of  all 
the  creditors  could  be  considered  in  determining  the  jurisdiction,  still  no 
appeal  would  lie  as  the  debts  mentioned  in  the  petition  do  not  amount  in 
the  aggregate  to  (100. 

L.  W.  Galbreath  for  appellant;  Geo.  W.  Adair  for  appellees. 

Andebbon  v.  Samuels. 

Filed  May  4,   1892.     Appeal  from   Nelson  Circuit  Court.     Opinion   of  the 
court  by  Judge  Brent,  affirming. 

1.  Lien  for  grazins^  stock -^'Petsone^  feeding  or  grazing  live  stock  for  com- 
pensation have  a  lien  on  the  stock  therefor,  although  it  is  exempt  from 
execution  or  distress. 

2.  Error  too  small  to  authorize  re^'crsal — As  the  amount  in  controversy,  in- 
cluding costs  and  allowances,  is  (900,  and  the  parties  have  already  been  put 
to  great  labor  and  expense  in  this  litigation,  and  the  issues  are  numerous 
and  complex,  an  error  of  (12.65  is  too  trifling  to  authorize  a  reversal. 

Geo.  S.  Fulton  and  J.  W.  Thomas  for  appellant;  John  S.  Kelley  for  ap- 
pellee. 

TsNNEIiLT    V.     Ross. 

Filed  May  11,  1892.     Appeal   from  Nelson  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Forcible  detainer -^Traverse — When  the  traversor  in  a  proceeding  for  for- 
cible detainer  has  filed  his  traverse  and  executed  bond  within  the  time  re- 
quired, his  right  to  a  trial  in  the  circuit  court  is  secured;  and  the  failure  of 
the  justice  to  tile  the  papers  in  the  office  of  the  circuit  court  is  not  ground 
for  dismissing  the  traverse,  as  the  traversor  should  not  suffer  because  of  the 
neglect  of  the  justice. 

2.  Parol  testimony  to  vary  written  contract — Under  a  written  lease  for  one 
year  from  March  1,  1889,  with  the  privilege  of  two  years,  the  rent  for  the 
first  year  due  June  1,  1889,  it  was  competent  for  the  landlord  to  show  by 
parol  that  the  rent  for  the  second  year  was  to  be  paid  in  advance.  From 
the  fact  that  the  rent  for  the  first  year  was  due  June  1,  it  does  not  follow 
that  the  second  year's  rent  was  also  to  be  paid  on  the  1st  of  June. 

8.  Under  a  lease  for  one  year  ivith  the  privilege  of  two,  the  rent  for  the  second 
year  to  be  paid  in  advance,  the  payment  of  the  second  year's  rent  in  ad- 
vance is  a  condition  precedent  to  the  tenant's  right  of  election  to  retain  the 
property  for  that  year. 

J.  W.  Thomas  for  appellant;  John  S.  Kelley  for  appellee. 
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Bains  v.  King,  &c. 

{Filed  April  12,  1892— iVb^  to  be  reported.) 

Title — Date  when  title  under  patent  begins — Where  a  treasury  warrant  was 
issaed  in  February,  1834,  under  which  a  Burvey  was  made  April  14,  1837, 
which  survey  was  not  returned  to  the  register  until  December  6,  1846, 
and  the  patent  was  not  issued  until  June,  L847,  the  title  of  one  claiming 
thereunder  begins  to  run  December  6,  1846,  the  date  the  survey  was  re- 
turned to  the  register's  office.  Therefore,  where  there  was  another  patent 
for  the  same  lands  issued  in  1845,  under  surveys  made  after  1839,  the  title 
acquired  under  the  1845  patent  must  prevail. 

Hill  &  Denham  for  appellant. 

J.  W.  Alcorn  for  appellees. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  Rains,  and  the  appellee,  Do  well,  entered  into  a  con- 
tract by  which  the  latter  was  to  cut  and  prepare  for  market  a  lot  of 
logs  from  land  the  former  claimed  to  own,  each  to  then  have  a  half 
interest  in  them. 

The  appellee,  King:,  claimed  the  land  upon  which  forty-four  of 
the  logs  were  cut.  He,  by  an  arrano^ement  with  Dowell,  got  posses- 
sion and  sold  them,  giving  the  latter,  however,  one-half  the  pro- 
ceeds. 

The  remaining  logs,  eipht  in  number,  were  taken  and  sold  at  the 
same  time,  but  Dowell  received  the  proceeds,  as  they  had  t)een  cut 
OQ  land  not  claimed  by  Kin^.  Rains  brought  this  action  for  the 
conversion  of  a  half  interest  in  the  logs. 

vol.     14—4  ^  T 
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A  verdict  was  returned  against  Dowell  for  one-half  the  value  of 
the  eight  logs,  and  as  to  it  there  is  no  trouble.  He  did  not  answer. 
The  jury  found  for  King,  iiowever,  and  of  this  Rains  now  com- 
plains. 

The  issue  is,  to  whom  did  the  land  belong:  from  which  the  forty- 
four  logs  were  taken?  Each  has  a  paper  title,  deducible  from  the 
State,  and  each  also  chiims  by  possession. 

April  14,  1837,  a  survey  was  made  for  King  &  Loughlin  of  one 
thousand  acres  under  a  treasury  warrant  dated  in  February,  1834. 
It  was  not  returned  to  the  reyrister\s  office  and  registered,  however, 
until  December  G,  1846,  and  the  patent  thereon  issued  in  June,  1847^ 
The  appellee.  King,  finally  became  the  owner  of  this  grant.  He 
and  his  vendors  have,  for  many  years,  lived  upon  a  four  hundred 
acre  grant  adjoining  it,  owned  by  them  respectively,  each  of  them 
claiming  to  the  extent  of  both  tracts.  They  have,  during  the  time^ 
exercised  acts  of  ownership,  as  the  planting  of  orchards  and  other- 
wise, over  certain  portions  of  the  one  thousand  acre  survey. 

In  1839  one  Ballinger,  by  arrangement  with  Jesse  Bunch,  who  was- 
then  living  upon  and  claiming  it,  had  a  fifty  acre  survey  made  un- 
der a  county  court  warrant,  each  to  have  one-half  the  land.  No 
patent  having  been  obtained.  Bunch  caused  it  to  be  surveyed  again 
in  1844,  and  a  patent  to  be  issued  to  himself  July  3,  1845.  He  also 
procured  from  Ballinger  an  assignment  of  the  certificate  of  survey 
that  had  been  n»ade  in  the  name  of  the  latter.  Subsequently,  he 
conveyed  the  land  to  one  Nunn,  and  also  assigned  him  the  Ballinger 
certificate,  and  upon  this  Nunn  procured  a  patent  to  himself,  dated 
July  2,  1852.  The  Bunch  patent  was  intende<l  to  merely  cover  the 
land  that  had  been  surveyed  in  the  name  of  BalKnger.  In  point  of 
fact  the  line  upon  one  side  extended  further,  but  that  is  not  material 
to  this  controversy,  and  it  is  plain  the  various  owners  have  only 
claimed  to  the  extent  of  the  Ballinger  survey  or  Nunn  patent.  The 
appellant,  Rains,  who  is  a  remote  vendee  of  Bunch,  testifies  that  he 
claims  only  to  that  extent. 

The  Nunn  patent  and  the  one  to  King  &  Loughlin  interfere.  The 
lap  is  about  thirty-five  acres,  and  upon  this  land  the  forty-four  log!* 
were  cut. 

Bunch  built  the  house  in  which  he  lived  upon  the  fifty  acre  tract 
in  1837,  but  it  was  not  within  the  interference.  Part  of  the  land  he 
cleared  was,  however,  within  it,  and  it  has  been  used  by  the  respec- 
tive owners  ever  since  for  cultivation  or  pasturage. 

As  already  said,  however,  each  party  claims  to  have  had  the  ac- 
tual possession  of  the  land  in  dispute.  The  jury  were,  in  substance^ 
ihstructed  that  if  the  Nunn  patent  lapped  on  the  King  &  Loughlin 
survey  then  they  could  not  find  for  Kains  the  half  of  the  value  of 
the  logi,  unless  he  had  been  in  possession  of  the  interference  by  oc- 
cupancy and  settlement  for  more  than  fifteen  years  next  before  they 
were  cut.  This  was  error.  It  assumed  that  the  paper  title  of  King 
was  superior  to  that  of  Rains. 

The  contrarj'  is  true,  and  he  was  entitled  to  recover,  unless  there 
had  been  such  a  possession  by  King  and  those  under  whom  he  claims 
as  to  defeat  his  title.  The  reverse  of  the  instruction  should  have 
been  given.  The  court,  in  ignoring  Rains'  paper  title,  doubtless 
acted  upon  the  belief  that  the  survey  by  King  &  Loughlin  in  1837 
was  an  appropriation  of  the  land  and  rendered  the  subsequent  sur- 
vey and  patents  to  Bunch  and  Nunn  void. 

The  act  of  1835,  relative  to  the  appropriation  of  land  under  county 
court  warrants,  or,  in  other  words,  **internal  improvement  claims/' 
as  they  are  termed,  does  provide:  **Any  survey  or  patent  made  or 


Digitized  by  VjOOQIC 


RAINS    V.    KING.    &C.  51 

issued  under  this  act,  which  interferes  with  any  survey  or  patent 
heretofore  made  or  issued,  shall  be  null  and  void;'*  and  the  subse- 
quent act  of  February  12, 1836,  the  operation  of  which  seems,  how- 
ever, to  have  been  limited  to  a  time  rendering  it  inapplicable  to 
this  case,  in  substance  provides  likewise,    3  Lougrh.  Stat.,  386-7. 

While  the  treasury  warrant  of  Kino^  Issued  in  1834,  yet  the  sur- 
vey was  not  made  until  1837,  and  it  is  claimed  the  act  of  183o  only 
declares  such  surveys  and  patents  void  as  covered  land  previously 
appropriated  by  survey  or  patent.  Whether  so  limited  or  not  in  its 
application  we  need  not  determine,  because,  when  the  land  was  sur- 
veyecl  to  BiUlinger  in  1839,  and  patented  to  Bunch  in  July,  1845,  it 
could  not  be  regarded  as  appropriated  under  the  survey  for  King  & 
Loughlin,  made  in  April,  1837,  l)ecause  it  was  not  registered  until 
December,  1846,  or  nearly  ten  years  after  it  was  made.  Its  operative 
forc*e  depends  upon  the  law  under  which  it  was  issued.  If,  by  the 
terms  of  the  statute,  it  was  not  in  force  when  the  Ballinger  survey 
was  made,  and  the  Bunch  patent  issued,  then  the  land  had  not  been 
previously  appropriated.  In  such  case  there  was  then  no  survey  in 
force  which  prevented  its  appropriation  by  Ballinger  and  Bunch. 
The  section  of  the  statute  of  1835,  above  cited,  refers  to  cases  of  sur- 
vey where  previous  surveys  or  patents  are  at  the  time  in  force. 

Section  8  of  the  act  of  1815,  relative  to  the  appropriation  of  lands 
under  treasury  warrant  claim.^,  provides:  **Every  plat  and  certificate 
of  survey  made  under  this  law.  together  with  the  warrant  upon 
which  it  was  founded,  shall  be  lodged  in  the  register's  office  within 
one  year  from  the  date  of  making  the  survey;  they  shall  remain  in 
the  same  office  for  six  months,  after  which  time  grants  shall  issue 
for  the  land  in  the  usual  form." 

Section  9  says:  '*And  to  prevent  any  kind  of  doubts  as  to  the  kind 
of  title  derived  under  this  act,  be  it  further  enacted  that  the  actual 
survey  shall  be  considered  the  commencement  of  the  title,  and  when 
perfected  by  grant  the  title  shall  relate  to  the  time  of  survey  so  as  to 
be  available  in  courts  of  law  against  an  older  grant  founded  upon  a 
younger  survey." 

But  section  11  qualifies  this:  "Should  any  plat  and  certific*ate  of 
survey,  obtained  under  this  act,  be  not  returned  into  the  register's 
office 'within  the  period  herein  prescribed,  such  plat  and  certificate 
may,  nevertheless*,  be  registered,  the  register  indorsing  thereon  re- 
ceived after  the  regular  time;  and  in  issuing  grants  on  all  such  plats 
and  certificates  the  register  shall,  after  reciting  the  date  of  the  sur- 
vey, recite  the  date  when  the  same  was  registered,  to  which  latter 
time  only  this  grant  has  relation;  and  the  title  conveyed  by  such 
grants  shall,  in  contests  with  other  claimants,  be  considered  valid 
from  the  date  of  the  registry  only  and  not  from  the  date  of  the  sur- 
vey, as  is  herein  provided  for  those  claims  which  are  registered  in 
due  time." 

The  King  <&  Loughlin  survey  and  patent  appear  to  have  been  sub- 
ject to  the  provisions  of  this  statute.  We  have  been  able  to  find  no 
repeal  or  modification  of  it  as  to  the  respects  in  which  it  affects  this 
case. 

As  the  survey  was  not  registered  within  a  year  no  right  could  rest 
in  King  &  Loughlin,  save  from  the  date  of  the  registry.  By  the 
terras  of  the  statute  the  grant  only  became  effective  from  the  time 
of  the  survey  in  case  the  plat,  Ac,  were  lodged  with  the  register 
within  a  year  from  the  making  of  it.  Payne  v.  Riley,  4  Dana,  38; 
Pearls'  heirs  v.  Davis,  4  Dana,  443. 

When  a  year  had  elapsed  without  a  return  of  the  survey  to  the 
proper  office  the  land  could  not  be  considered  as  appropriated  as 
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again.st  other  parties.  There  was  no  survey  then  in  force  as  to  them, 
and  as  by  the  lapse  of  time  this  was  true  as  to  the  Kinj?  &  Loii^rhiin 
survey,  when  the  Hal  linger  survey  was  made  and  patent  issued  to 
Bunch,  it  results  that  the  api^ellant,  Rains,  has  the  superior  paper 
title.    Duff  V.  Morgan,  7  Ky.  Law  Rkp.,  302. 

For  the  error  indicated,  the  judgment  is  reversed  and  cause  re- 
manded for  another  trial  consistent  with  this  opinion. 


Covington  &  Cincinnati  Bridge  Co.  v.  The  South  Covington 
&  Cincinnati  Street  Railway  Co. 

(Filed  April  14,  1892.) 

1.  Corpora/ions — DfdiraHon  of  briiige  to  particular  use — The  appellee  bridge 
company,  which  owns  a  bridge  spanning  the  Ohio  river  between  Cincinnati 
and  Covington,  by  its  charter,  was  not  required  to  so  construct  the  bridge  as 
that  street  cars  might  pass  over  it,  bat  the  bridge  was  constructed  in  this 
manner  and  for  many  years  all  street  railway  companies  in  the  two  cities 
have  been  permitted  and  invited  to  use  the  bridge  at  a  fixed  rate  of  toll. 
In  this  controversy  concerning  the  right  of  the  bridge  company  tt>  charge 
a  certain  rate  of  toll,  /Tt'A/— That  the  act  of  the  appellee  must  be  treated  as 
an  enlargement  by  it  of  its  corporate  right  so  far  as  the  public  is  concerned, 
and  having  thus  dedicatee!  its  bridge  for  may  years  to  the  use  of  street  cars, 
it  can  not  new  refuse  to  permit  such  cars  to  use  its  bridge  at  reason- 
able rates  of  toil. 

2.  Same — Toll — Discrimination  betioeen  street  cars  and  ordinary  two-horse  ve- 
hicles— The  bridge  company  may  charge  oue  rate  of  toll  for  an  ordinary  two- 
horse  vehicle  and  a  different  and  higher  rate  for  a  street  car  drawn  by  two 
horses.  Such  difference  in  rates  of  toll  is  not  an  unreasonable  discrimin- 
ation against  street  railway  companies.  A  charge  of  two  cents  for  each 
passenger  in  a  street  car  is  not  an  unreasonable  rate  of  toll  under  the  facts 
of  this  case. 

J.  F.  <fe  C.  H.  Fisk,  O'Hara  &  Bryan  and  Ramsey,  Maxwell  & 
Itam.sey  for  appellant. 

Simrall  &  Mack  and  Wm.  Goebel  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  a  controversy  between  the  C/Ovington  &  Cincinnati  Bridge 
Com  pan  J'  on  the  one  side  and  the  South  Covington  &  Cincinnati 
Street  Railway  Company  on  the  other,  and  involves  the  question  of 
toll  collected  or  attempted  to  be  collected  by  the  bridge  company  of 
the  street  railway  company. 

The  latter  maintains  that  in  the  fixing  of  tolls  there  is  an 
unjust  discrimination  in  the  charge  upon  its  vehicles  and-  the 
charge  made  against  other  vehicles  of  a  like  character;  that  by  the 
rates  of  toll  fixed  by  the  bridge  company  for  years  twenty  cents  was 
the  established  rate  for  a  vehicle  drawn  by  two  horses,  and  that  as 
the  car  or  coach  of  the  .street  railway  company  is  drawn  by  two 
horses  the  bridge  company  has  no  right  to  charge  more  for  such  a 
car  than  for  the  ordinary  carriage  or  farm  wagon  drawn  by  two 
horses,  and  so  the  chancellor  below  adjudged. 

The  bridge  company  claims  it  has  the  right  to  charge  a  greater  sum 
and  insists  that  it  may  exclude  the  street  railway  company  from  the 
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use  of  its  bridge  by  its  cars  altogether  if  it  should  deem  it  proper  to 
do  so. 

The  real  issue  is  as  to  the  amount  of  toll  to  be  charged,  for  if 
the  appellant  (the  bridge  company),  by  reason  of  its  duty  to  the 
public  and  to  this  appellee,  is  compelled  to  permit  street  cars  to 
pass  over  its  bridge,  it  then  becomes  a  question  solely  as  to  the 
reasonableness  of  the  toll  and  whether  a  discrimination  is  made  in 
fixing  the  toll  as  against  the  appellee  (the  street  car  company). 

The  bridge  company  obtained  its  act  of  incorporation  in  February 
of  the  year  1846,  with  power  given  its  president  and  directors  *'to  fix 
the  rates  of  toll  for  passing  over  the  bridge  and  to  collect  the  same 
from  all  and  every  person  or  persons  passing  thereon  with  their 
goods,  carriages  or  animals  of  every  description  or  kind.  Toll  gates 
shall  be  kept  and  tolls  received  at  each  end  of  the  bridge  and  the 
rates  of  toll  shall  be  posted  up  in  some  conspicuous  place  where  the 
toll  is  demanded.'^  The  bridge  was  opened  to  the  public  on  the  1st 
of  January,  1867,  rates  of  toll  werefi.ved  by  the  president  and  direc- 
tors, and  that  of  a  vehicle  drawn  by  two  horses  at  twenty  cents. 

When  this  a^.'t  of  incorporation  was  obtained  and  at  the  time  the 
bridge  w^as  built  there  were  no  street  railways  in  the  city  ot  Covington, 
but  the  bridge  company,  seeing  the  necessity  for  a  more  convenient 
and  rapid  transit  from  the  one  city  to  the  other  than  by  the  ferry 
boat,  and  anticipating  the  existence  of  street  railways  in  Covington, 
so  constructed  its  bridge  by  laying  down  iron  rails  upon  it  as  that 
street  cars  might  pass  over  it,  and  in  doing  so  increased  necessarily 
its  cost  and  added  to  the  expense  in  keeping  it  in  repair.  It  con- 
structed approaches  to  its  bridge  for  cars  on  each  side  of  the  river 
and  invited  companies,  subsequently  organized,  to  use  its  bridge, 
charging  the  first  car  company  as  much  as  two  and  one-half  cents  for 
each  passenger  crossing  in  the  street  cars,  and  finally  reducing  it  to 
two  cents. 

The  appellee  was  chartered  in  January,  1876,  and  from  that  time 
on  has  been  oi)erating  its  cars  between  the  two  cities,  paying  what 
was  charged  other  street  car  companies.  There  was  no  contract 
between  the  bridge  company  and  the  appelle(\s,  and  the  latter  paid 
as  if  it  was  a  part  of  the  corporate  duty  of  the  bridge  company  to 
allow  the  use  of  its  bridge  to  street  cars  upon  paying  a  reasonable 
toll. 

While  it  is  evident  the  street  car  company  could  not  have  com- 
pelled the  bridge  coiripany  to  !>lace  rails  on  th(»  bridge  and  construct 
it  so  as  cars  might  pass  over  it,  as  from  its  charter  it  was  a  bridge  to 
be  constructed  for  the  ordinary  purposes  of  travel,  still  when  the 
appellant  has  seen  proper  to  enlarge  its  franchise  in  so  far  as  the 
public  is  concerned,  and  to  make  it  a  street  railway  bridge  as  well 
as  one  for  ordinary  travel,  it  has  assumed  a  corporate  duty,  or,  if  not 
a  corporate,  a  public  duty  with  reference  to  street  car  companies^ 
that  requires  it  to  permit  street  cars  to  pass  over  its  bridge  at  reason- 
able rates  of  toll  and  can  not,  at  its  pleasure,  destroy  this  means  of 
travel  by  removing  its  rails  or  refusing  to  permit  such  cars  to  go 
upon  its  bridge.  This  bridge  is  a  highway  and  dedicated  by  the 
company,  not  only  to  the  uses  of  ordinary  travel,  but  to  its  use  by 
street  railway  companies  in  passing  cars  over  it  from  the  one  city  to 
the  other.  This  company  has  permitted  this  use  of  its  bridge  for 
more  than  a  quarter  of  a  century;  has  induced,  from  time  to  time, 
large  expenditures  of  money  in  building  street  railways  and  inviting 
the  travel  upon  its  structure  by  all  such  corporations. 

It  is  the  only  way  of  reaching  the  city  of  Cincinnati  by  the  use  of 
street  cars,  and  to  stop  this  public  travel  would  not  only  destroy 
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much  of  this  capital  invested  in  such  enterprises  but  would  be  disas- 
trous to  the  puolic  interests.  In  our  opinion  the  appellee  has  the 
right  to  pass  over  this  bridge  by  paying  a  fair  rate  of  toll.  The 
bridge  is  not  a  common  carrier  and,  therefore,  the  question  as  to  the 
right  of  requiring  one  carrier  to  transport  the  business  of  another 
carrier  has  no  application. 

The  express  cases  in  117  U.  S.,  — ,  and  that  of  K.  &  I.  Bridge  Co. 
V.  L.  <&  ^.  R.  R.  Co.  can,  in  no  wise,  affect  the  decision  of  this  case. 

The  appellants  being  under  a  legal  obligation  to  the  appellee  as  to 
this  right  of  user,  the  question  then  is:  Has  the  appellant,  in  making 
its  charges,  discriminated  against  the  appellee  by  charging  other  cars 
or  vehicles  of  like  character  a  less  rate?  If  so  the  judgment  below 
should  have  provided  a  remedy  for  the  wrong. 

There  is  certainly  a  manifest  difference  between  a  street  car  and 
two  horse  vehicles  as  ordinarily  used  by  the  traveling  public.  The 
ordinary  vehicles  may  go  upon  the  street  without  a  license  from  the 
city  or  the  State.  The  one  has  a  franchise  that  is  in  one  sense  ex- 
clusive; the  other  moves  as  a  legal  right,  subject  to  pay  for  the  use  of 
the  property  of  others  dedicated  to  the  public  use  by  paying  such  toll 
as  the  sovereign  has  authorized,  or  such  as  the  one  dedicating  his  prop- 
erty to  public  use  demands,  if  reasonable;  in  other  words  the  use  of  a 
highway  by  the  general  public  is  no  argument  in  favor  of  a  like  use 
by  a  street  car  company. 

In  regulating  tolls  no  one  would  classify  a  street  car  with  a  family 
carriage  or  a  two- horse  wagon.  A  street  car  could  be  so  constructed 
as  to  carry  one  hundred  passengers  drawn  by  two  horses  and  will 
ordinarily  carry  eight  or  ten  times  as  many  persons  as  a  two-horse 
carriage,  and,  therefore,  the  injustice  of  permitting  such  a  travel 
over  appellant's  bridge  with  no  greater  charge  than  is  imposed  on  an 
ordinary  two  horse  vehicle.  It  is  said,  however,  that  if  a  street  car 
is  not  classed  as  a  two-horse  vehicle  there  is  then  no  provision  of  the 
charter  authorizing  any  toll  to  be  paid.  The  only  answer  to  such  a 
result  would  be  that  if  no  charge  can  be  made  the  right  to  the  use 
of  this  bridge  must  be  denied. 

The  appellant  had  been  charging  two  cents  for  each  passenger 
within  the  cars  for  many  years  and  up  to  the  2d  of  April,  1889,  when 
the  board  of  directors  fixed  the  rate  at  twenty  cents  for  each  car  in 
lieu  of  two  cents  for  each  passenger. 

The  great  number  of  cars  passing  every  twenty-four  hours  made 
this  charge  of  twenty  cents  equal  or  nearlj'  so  to  the  two  cent  toll. 
In  a  short  time,  however,  the  number  of  cars  diminished.  The 
street  car  company  would  land  its  passengers  at  each  end  of  the 
bridge  so  that  the  car,  in  crossing,  would  have  full  loads,  thus  placing 
the  passengers  in  a  less  number  of  cars  and  lessening  appellant's  toll, 
and,  for  that  reason,  on  the  1st  of  May  the  charge  of  two  cents  was 
resumed. 

The  number  of  cars  crossing  the  bridge  prior  to  2d  of  April,  from 
the  statement  of  the  appellee,  was  436  per  day,  and  by  the  change 
made  the  number  was  reduced  to  344.  By  lessening  the  number  of 
cars  and  increasing  their  capacity  for  carrying  the  number  could  be 
lessened  to  such  an  extent  as  to  deprive  the  appellant  of  sufficient 
toll  to  keep  that  part  of  the  bridge  in  repair. 

If,  as  adjudged  below,  a  street  car  is  to  be  treated  as  an  ordinary 
two-horse  vehicle,  the  discrimination  complained  of  should  be  pro- 
hibited: but  when  a  part  of  this  bridge  is  dedicated  to  the  sole  use  of 
such  cars  and  a  particular  mode  of  construction  is  indispensable  to 
that  use,  and  at  the  same  time  creating  an  additional  expenditure  by 
the  appellant  made  necessary  by  such  use,  we  see  no  reason  for  hold- 
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Ins:,  when  res^ulating  the  tol],  that  no  difference  exists  between  street 
cars  and  the  ordinary  vehicle  drawn  by  two  horses  and  used  for  every 
day  travel. 

Cases  have  been  cited  by  counsel  where  a  street  car  has  been  held 
to  come  within  the  meaning;  of  the  word  coach  or  the  words  accom- 
fnodation  coach,  when  imposing  a  license  upon  vehicles  by  an 
ordinance  of  a  city  council,  and  we  would  be  inclined  to  say  that  if 
all  vehicles  drawn  by  two  horses  were  made  the  subject  of  munic- 
ipal taxation,  and  there  was  no  tax  imposed  on  stre«^t  cars  as  such, 
that  the  ac*t  was  intended  to  embrace  them  and,  therefore,  they  must 
pay  the  tax,  as  in  the  case  of  the  Mayor  of  New  York  v.  Third 
Avenue  R,  R.  Co.,  where  the  ordinance  imposing  a  license  used  this 
language:  **A  stage,"  **an  accommodation  coach,"  '*a  stage  coach," 
but  was  silent  as  to  street  cars.  The  court  held  that  cars  were 
vehicles  run  on  wheels  and  one  could  not  be  distinguished  from  the 
other,  and  for  that  reason  the  license  must  be  paid^  The  court,  in 
that  case,  when  applying  the  facts  to  the  subject-matter  of  the  issue, 
could  see  no  reason  for  exempting  a  street  car  and  imposing  a  license 
on  all  other  vehicles  and  the  facts  of  the  particular  case  often  control 
the  determination  of  such  questions.  The  law-making  power  might 
authorize  a  turnpike  company  to  charge  a  fixed  sum  as  toll  for  a  two- 
hor^e  vehicle,  but  no  one  would  suppose  that  it  was  intended  by  such 
legislation  to  authorize  a  street  car  company  to  go  upon  the  turnpike 
and  use  it  or  any  part  of  it  for  street  car  purposes.  There  seems  to 
tis  to  be  but  little,  if  any,  analogy  between  the  cases  cited  and  the 
case  before  us,  and,  in  determining  the  rights  of  these  parties,  it 
would  be  unjust  to  hold  that  the  appellee,  in  the  exercise  of  its  fran- 
chise, could  use  the  appellant's  bridge  and  transport  as  n)any  passen- 
gers over  it  as  could  be  crowded  into  one  car  and  pay  only  such  toll 
as  is  required  of  an  ordinary  two-horse  vehicle.  It  would  be  placing 
the  use  of  the  appellant's  bridge  at  the  disposal  of  another  corpo- 
ration with  no  remedy  as  long  as  the  passage  over  it  in  these  cars  is 
operated  by  two-horse  power. 

We  find  no  discrimination  as  against  the  appelK*e  in  favor  of  other 
like  companies.  They  are  all  charged  with  the  same  burden.  Nor 
•do  we  perceive  that  the  charge  of  two  cents  is  unreasonable,  and  in 
fact  with  the  usual  number  of  cars  running  over  appellant's  bridge 
there  is  no  great  difference  between  the  charge  of  twenty  cents  for 
each  car  and  that  of  two  cents  for  each  passenger,  but  whether  so  or 
not  there  is  no  discrimination  shown  to  exist,  that  is  the  question 
involved  on  this  appeal.  There  is  testimony  showing  that  after  the 
change  in  the  toll  tickets  were  sold  at  the  rate  of  twenty  cents  per 
car  to  the  appellee.  If  so,  the  appellant  should  be  compelled  to 
:accept  these  tickets  until  they  are  exhausted,  and  then  the  rate 
should  be  two  cents  as  fixed  by  the  board. 

Judgment  reversed,  and  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 


Newport  Light  Co.  v.  City  or  Newport. 

(Fifed  April  16,  1892— Ab^  to  be  reported,) 

Pleading — Consent  of  city — Conclusion  of  law — Appellant,  in  an  answer, 
4dleKecl  that  prior  to  the  erection  of  certain  poles  and  wires  in  the  streets  of 
liewport  it  had  the  consent  of  the  city  to  so  erect  them — appellee  demurred 
to  this  allegation  on  the  ground  that  it  was  bat  a  mere  conclasion  of  law 
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reached  by  appellee  by  its  own  coDstruction  of  a  certain  written  contract' 
with  the  city.  Held — The  deinarrer  shoald  not  have  been  sustained  and  ap- 
pellant had  the  right  to  show  the  consent  of  the  city  in  whatever  manner 
obtained — appellees  should  have  entered  a  motion  to  make  the  aliegatioir 
more  specific  and  certain. 

\Vm.  Lindsay,  J.  G.  Carlisle  and  Nelson  &  Desha  for  appellant. 

E.  W.  Hawkins  and  C.  J.  Helm  for  appellee. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judj^e  Pryor. 

This  court,  in  an  opinion  rendered  between  these  same  parties  and 
in  reference  to  the  same  subject-matter,  held  that  the  appellant  had 
no  righi  to  furnish  the  city  electric  li^ht  in  lieu  of  gas  light  without 
the  consent  ofthacity.  The  case  is  reuorted  in  11  Ky.  Law  Rep.^ 
840. 

The  fair  inference  deducible  from  the  action  of  the  city  in  that 
case  was  that  it  preferred  gas  lisrht  to  electric  light,  this  court  holding 
that  the  change  from  one  light  to  another  could  not  be  made  at 
the  will  alone  of  the  appellani,  and  besides  that  the  concession  of 
such  a  power  to  the  appellant  to  erect  poles  an(f  do  other  acts  neces- 
sary to  supply  the  city  with  electric  lij^lit,  without  the  consent  of  the 
latter,  would  be  a  virtual  surrender  of  the  control  of  the  streets  to 
the  appellant. 

On  the  return  of  the  case  to  the  court  below  the  appellant  filed  aa 
amended  petition  in  which  it  is  allej^ed  **that  prior  to  the  erection 
of  said  poles,  wires  or  any  or  either  of  them,  as  set  out  in  the  oriijinal 
petition,  it  had  the  consent  of  the  defendant  so  to  erect  and  maintain 
the  same  in,  over  and  ui)on  the  streets,  sidewalks  and  places  where 
the  same  were  so  erected  and  where  they  now  are."  A  demurrer 
was  sustaine<l  to  this  amended  pleadin<i;()n  the  ground,  as  is  aj^reed 
by  counsel  for  the  appellee,  that  this  pleadinji:  amounts  lo  a  mere 
conclusion  of  law,  reached  hy  the  appellant  from  its  contract  to- 
furnish  gas  or  other  lij^lit  to  the  city.  This  may  be,  still  the  fact  of 
consent  is  alleged  and  the  appellee  should  have  required  the  ap- 
pellant to  make  his  i)leadin^  more  specific  and  certain.  It  is  mani- 
fest that  if  theappellant  has  obtained  theconsentof  thecity,  that  the 
latter  is  entitled  to  have  and  the  former  to  furnish  this  light  under 
what  is  known  as  the  gas  contract.  The  demurrer  should  have  been 
overruled. 

Reversed,  and  remanded  for  proceedings  consistent  with  this  opin- 
ion, that  tlie  appellant  may  show  the  consent  of  the  city  to  this- 
change  other  than  by  the  contract  itself. 


Faustke  v.  Commonwealth. 

{^Filed  April  16,  1892— i\"o^  to  be  reported.) 

Criminallaw — Biganiy —  l^erdict  supported  by  evidence — The  jury,  under  proper 
instructions,  have,  for  a  second  time,  found  appellant  guilty  of  bigamy,  and 
their  finding,  being  sustained  by  sufficient  evidence,  will  not  be  disturbed  on. 
appeal. 

Weden  Oneal  for  appellant. 

W.  J.  Hendricks  and  W.  W.  Cleary  for  appellee. 
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Appeal  from  Kenton  Criminal  Court. 
Opinion  of  the  court  by  Judgre  Pryor. 

This  case  has  been  heretofore  in  court  and  reversed  because  some 
record  evidence,  showing  the  former  marriage  of  the  appellant,  was 
not  properly  authenticated.  13  Ky.  Law  Rep.,  347.  On  the  return 
of  the  cause  a  new  trial  was  had  with  instructions  given  as  on  the 
former  trial,  with  evidence  competent  to  show  the  marriage  of  the 
appellant  with  Caroline  Louisa  Eickenberger  in  the  Dominion  of 
Canada.  The  laws  of  Canada  were  proven  by  counsel  of  that  country 
learned  in  the  law,  and  the  fact  of  the  marriage  is  established  by 
satisfactory  if  not  convincing  proof.  While  there  is  much  reason  for 
speculation  as  to  the  probabilities  of  its  having  been  a  mock  marriage, 
still  the  jury,  for  the  second  time,  has  passed  on  the  issue  and  this 
court  ought  not  to  disturb  the  verdict. 

The  appellant  has  been  given  a  fair  opportunity  of  showing  his 
innocence  and  vindicating  his  conduct  and  has  failed  to  do  so,  and 
although  quite  a  youth  when  this  marriage  is  said  to  have  occurred 
he  is  nevertheless  guilty  of  bigamy  as  the  testimony  conduces  to 
show. 

There  are  some  sinsfular  facts,  however,  connected  with  this  case. 
The  appellant,  when  attending  college  and  not  yet  nineteen  years 
old,  returned  home  in  vacation  and,  together  with  others,  went  to 
Niagara  Falls  on  a  trip  of  pleasure,  and  while  there  the  marriage 
took  place.  The  girl  he  married  was  a  domestic  in  his  father\s 
hoiue  and  no  one  seems  to  have  known  of  the  marriage  save  those 
who  accompanied  them.  He  returned  to  school  and  was  at  home 
for  several  years  and  no  action  taken  in  any  way  by  which  the 
marital  rights  of  WMfe  No.  1  were  asserted. 

When  the  appellant  married  the  Kentucky  girl  he  took  her,  as  the 
first  record  shows,  to  his  father's  home  in  Canada,  and  it  is  passing 
strange  that  when  in  the  neighborhood  of  his  first  marriage,  and 
with  those  who  now  profess  to  have  been  present  when  it  was  con- 
summated, nothing  was  said  in  regard  to  it  and  no  step  taken  to 
make  him  pay  the  penalty  for  such  a  wrong.  The  apv)ellant  says 
he  was  only  sixteen  years  old  when  this  marriage  took  place;  that 
he  was  drunk  and  unconscious  of  what  transpired  and  never  recog- 
nized it  as  a  realty. 

All  these  facts,  however,  were  before  the  jury  and  can  appeal 
alone  to  the  clemency  of  the  executive  and  not  to  this  court. 

The  appellant  has  been  twice  tried  and  convicted,  and  the  facts 
authorizing  the  conviction  we  must  affirm  the  judgment. 


W^ALKER  V.  Northern  Bank  op  Kentucky. 
(Filed  March  12,  imi.—Not  to  be  reporlecL) 

1.  Vendmr  and  vendee — Discharge  of  trust  created  by  parol — Bona  fide  pur- 
chasers— At  a  jadicial  sale  of  land  to  satisfy  a  mortgage  lieu  held  by  a  bank, 
the  debtor  became  the  purchaser  and  caused  it  to  be  conveyed,  in  1866,  to  the 
bank,  the  latter  agreeing,  by  parol,  to  sell  the  land,  and  after  first  satisfying 
its  indebtedness,  to  pay  the  balance  to  the  debtor.  The  debtor  was  declared. 
a  bankrupt  in  1877  and  his  interest  in  this  land  was  included  in  his  schedule 
of  assets.  By  an  agreement  with  the  debtor  and  his  assignee,  sanctioned  by 
the  bankrupt  court,  the  bank  paid  the  Bssif^nee  a  certain  sum  and  released 
the  debtor  of    all  claims,  and   the  assignee  executed  for  tne  debtor  a  quit 
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claim  deed  to  the  land.  In  this  suit  against  the  bank  by  one  claiming  rq 
interest  in  the  land  under  an  unrecorded  deed  executed  by  the  debtor  to  his 
sou  in  1875,  Held— 

First — The  attendant  circumstances^  as  well  as  the  language  of  the  deed  of 
1875,  show  that  the  debtor  did  not  intend  to  transfer  his  claim  against  the 
bank  by  that  deed. 

Second — The  bank,  being  the  holder  of  the  legal  title  to  the  land,  had  a  right 
to  discbarge  the  trust  created  by  its  parol  agreement  with  the  debtor,  by  the 
arrangement  it  made  with  his  assignee  in  bankruptcy,  and  the  trust  was  thus 
discharged,  even  though  the  deed  of  1875  may  have  attempted  to  convey  the 
debtor's  equitable  interest  in  the  land,  no  notice  of  this  transfer  having 
been  given  the  bank. 

2.  Same — Indefinite  description  of  land  in  deed — The  deed  of  1875,  under  whic 
this  son  claims,  was  not  recorded  for  twelve  years  after  its  execution,  and  it 
described  the  laud  as  **all  lots  or  parcels  of  lands  owned  by  the  said  party 
of  the  first  part  in  the  county  of  Kenton,  State  of  Kentucky."  Held — That 
in  a  contest  between  a  bona  fide  purchaser  claiming  under  a  deed  subse- 
•quently  executed,  and  the  son  of  the  grantor  claimiLg  under  this  deed, 
the  bona  fides  of  the  transaction  between  the  grantor  and  his  son  might  well 
be  doubted,  and  a  court  of  equity  should  be  vf ry  reluctant  to  sustain  the 
claim  of  the  son  under  a  deed  so  indefinite  in  its  description  of  the  property 
conveyed. 

O'Hara  &  Bryan  and  J.  G.  Carlisle  for  appellant. 

Richard  P.  Ernst,  Thompson  &  Richards  and  Wra.  Lindsay  for 
iippellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

In  the  year  of  1862  Samuel  J.  Walker  being  indebted  to  the  North" 
«rn  Bank  in  a  sum. amounting  to  near  $30,000,  for  the  purpose  of  se" 
curing  the  bank  deposited  with  its  president  and  directors  eight 
notes  for  $3,142.85  each,  ail  of  which  were  secured  by  a  mortgage 
properly  executed  and  recorded  on  certain  real  estate  in  the  city  of 
Covington,  and  now  the  subject  of  this  controversy. 

In  April  of  the  year  of  1862,  in  an  action  in  equity  pending  in  the 
Covington  Chancery  Court,  under  the  style  of  Powell  v.  Powell,  the 
object  of  which  was  to  sell  the  laud  that  had  been  mortgaged  to  se- 
<!ure  these  notes  held  as  collaterals  by  the  bank,  the  bank  and  Sam- 
uel J.  Walker  were  made  parties,  and  it  was  alleged  that  Walker 
was  the  owner  and  that  the  bank  held  them  to  secure  Walker's 
indebtedness  to  it. 

In  1864  this  land  was  sold  under  a  judgment  in  the  case  of  Powell 
V.  Powell,  &c.,  and  Samuel  J.  Walker  became  the  purchaser  and 
executed  his  bonds  for  the  purchase  money.  The  sale  to  Walker 
was  confirmed,  and  after  confirmation,  it  appearing  that  the  benefit 
of  the  purchase  had  been  transferred  by  Walker  to  the  bank,  on  the 
joint  motion  of  Walker  and  the  bank  the  master  commissioner  was 
ordered  to  convey  the  land  to  the  bank  and  in  pursuance  of  that  or- 
der a  deed  was  executed  to  the  bank  by  the  commissioner,  approved 
by  the  court  and  ordered  certified  for  record.  This  was  on  the  sec- 
ond of  October,  1866. 

The  bank,  as  is  admitted  by  the  pleadings,  agreed  in  parol  to  sell 
this  land,  and  if  the  purchase  money  obtained  exceeded  the  amount 
'of  Walker's  indebtedness  to  it,  either  at  that  time  or  by  reason  of 
subsequent  loans,  Walker  was  entitled  to  the  excess. 

On  the  29th  of  April,  1878,  Walker  (the  debtor  to  the  bank)  was 
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adjudged  a  bankrupt  by  the  U.  S.  District  Court  for  the  northern 
district  of  Illinois,  and  the  title  to  his  whole  estate  vested  by  deed 
in  Robert  Jenkins,  his  aasignee.  It  appears  that  in  the  schedule  of 
property  first  made  by  hira  no  mention  was  made  of  the  property  in 
controversy,  but  on  the  16th  of  May,  1879,  theschedule  was  amended 
and  the  property  embraced  in  this  amended  schedule.  Walker  be- 
ing: indebted  to  the  bank  and  to  Ernst  and  Stevenson  in  a  sum 
exceeding  $300,000  they  agreed  to  take  this  property,  as  well  as  other 
property  owned  by  the  bankrupt,  in  discharge  of  their  indebtedness, 
and  to  pay  to  the  assignee  as  an  additional  consideration  the  sum  of 
*oOO. 

The  arrangement  was  entered  into  between  the  bank,  Ernst  and 
Stevenson  on  the  one  side,  and  the  assignee,  Jenkins,  on  the  other, 
and  having  been  sanctioned  by  the  district  court  the  assignee  made 
to  three  creditors,  the  bank,  Ernst  and  Stevenson,  or  to  one  Collins 
as  trustee,  an  absolute  conveyance  to  this  real  estate.  This  deed 
from  the  assignee  in  bankruptcy  was  executed  on  the  19th  of  June, 
1882,  but  not  recorded  until  the  2d  of  June,  1888.  In  this  man- 
ner the  bank  and  three  creditors  obtained  the  title  that  is  now 
claimed  to  be  in  Isaac  N.  Walker. 

Th?8  present  action  was  filed  by  Isaac  N.  Walker  against  the 
Northern  Bank,  in  April,  1888,  in  which  he  claims  that  in  the  month 
of  March,  of  the  year  1875,  Samuel  J.  Walker  divested  himself  of 
all  title  to  this  realty,  or  its  proceeds,  by  a  deed  then  executed  to  his 
son,  Henry  W.  Walker,  and  that  Henry  W.  Walker,  in  November, 
1887,  executed  to  th?  present  appellant  a  deed  for  this  same  land,  and 
in  this  manner  the  title  was  derived  by  the  appellant.  That,  there- 
fore, the  deed  from  the  assignee  in  bankruptcy  passed  no  title  to  the 
bank  to  the  realty  or  its  proceeds,  as  at  that  date  the  title  was  in  the 
son,  \Vm.  H.  Walker,  by  the  deed  of  March  12,  187o,  and  in  addi- 
tion the  deed  from  the  assignee  was  obtained  by  fraud,  <fec.  The  con- 
veyance made  to  the  son  of  the  debtor  was  not  rworded  in  the 
county  clerk's  office  of  Kenton,  where  the  land  lies,  until  December, 
1887,  a  period  of  more  than  twelve  years  after  its  execution.  This 
conveyance  contains  no  specific  discription  of  the  property  conveyed, 
but  in  general  terms  conveys  to  the  son  "all  lots  or  pieces  of  lots  or 
parcels  of  land  owned  by  the  said  party  of  the  first  part  in  the  county 
of  Kenton,  State  of  Kentucky;"  "all  lots  or  parcels  of  lands  owned  by 
the  party  of  the  first  |jart  in  the  county  of  Hamilton,  State  of  Ohio." 
*'AIso  all  lots,  pieces  or  parcels  of  land  owned  by  the  party  of  the 
first  part  outside  of  the  county  of  Cook,  in  the  State  of  Illinois." 
*'Al8o  all  lands  owned  6y  the  party  of  the  first  part  in  the  Slate  of 
Michigan  and  in  the  State  of  Iowa." 

Under  such  a  conveyance,  so  general  in  its  character,  although  of 
record,  the  chancellor  would  have  some  reluctance  in  disregarding 
the  claim  of  a  bona  fide  purchaser  from  the  original  grantor,  al- 
though subsequent  in  date,  and  certainly  so  where  the  conveyance 
i«  to  the  son.  The  bona  ftdes  of  the  transaction  might  well  be  ques- 
tioned and  particularly  where  the  father  subsequently  conveys  to 
the  son  by  various  deeds,  specific  in  their  character,  as  to  both  loca- 
tion and  l)oundary,  other  lands  than  those  in  controversy  lying  in 
the  county  of  Kenton,  that  Samuel  Walker  owned  when  the  deed  of 
1875  was  executed,  and  if  this  last  deed  was  Intended  to  beeffectual  why 
the  necessity  of  making  other  conveyances  for  the  same  land?  It  is 
also  manifest,  if  the  father  regarded  the  deed  of  1875  as  valid,  he  would 
Dot  have  sanctioned  or  authorized  the  compromise  that  was  made 
between  his  assignee  in  bankruptcy  and  the  bank,  by  which  he  was 
attempting  to  pass  the  right  to  an  equity  that  is  now  contended  had 
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paased  out  of  him  years  before  to  his  son.  The  amended  schedule 
filed  by  the  debtor  said  to  the  assignee  and  to  his  creditors  that  this 
equitable  interest  in  the  proceeds  of  the  sale  of  this  land  constituted 
a  part  of  the  bankrupt's  estate  and  was  subject  to  the  payment  of 
his  debts.  There  was  no  fraud  practiced  on  the  bankrupt  or  his  as- 
»ign(>e  by  these  appellees,  but  on  the  contrary  the  settlement  made 
by  the  assijjfnee  relieved  Walker  of  a  liability  exceeding  $300,1)00, 
and  besides  it  is  evident  this  bUtnket  convef/unce  was  never  intended 
to  emrirace  the  ecjuitable  right  that  the  debtor  had  to  the  proceeds  of 
the  sale  of  the  realty.  The  title  was  absolute  in  the  bank  and  of 
record  when  this  transaction  between  the  father  and  the  son  took 
place. 

Walker  paid  none  of  the  purchase  money  for  this  land,  and  the 
provision  in  the  deed,  conveying  all  the  righU  tifle^  interest^  claim  or 
demand^  either  in  lair  or  equitj/,  of  the  party  of  the  firat  vart  (the 
father)  to  the  party  of  the  second  part  (the  son)  in  and  to  these  lands 
was  never  intended  to  embrace  this  obligation  on  the  part  of  the 
bank  to  apply  the  proceeds  to  the  debtor  after  the  payment  of  cer- 
tain debts.  If  the  debtor  intended  to  pass  to  his  son  this  equity  it 
would  have  been  an  easy  matter  to  have  used  language  that  would 
have  shown  the  intent,  and  we  are  not,  therefore,  disposed  to  re-sort 
to  a  construction  as  indefinite  as  the  conveyance  itself,  for  the  pur- 
pose of  granting  relief  at  the  expense  of  f)ona  fide  creditors. 

The  fact  that  this  conveyance  of  1S75  was  kept  in  the  pocket  of 
the  gnmtee  for  near  twelve  years  without  being  recorded,  and  with- 
out n<itice  to  the  bank  of  its  existence;  that  no  claim  was  asserted 
by  him  against  the  bank  until  this  action  was  tiled  In  188S;  that  his 
father  made  numerous  deeds  for  real  estate  in  Kenton  county  to  him 
subseciuent  to  the  deed  of  1875,  and  of  real  estate  that  he  owned 
when  that  deed  was  executed,  and  that  the  assignee  cotnpromised  this 
equitable  claim,  are  all  facts  and  circumstances  conducing  strongly  to 
show  that  neither  the  father  nor  son  regarded  this  claim  against  the 
bank  as  passing  by  virtue  of  the  deed. 

The  title  to  the  bank  was  absolute  on  its  face  and  of  record  when 
the  deed  to  the  son  was  executed,  and  the  deed  to  the  assignee  of 
Samuel  J.  Walker,  the  father,  divesting  him  of  all  title  to  his  estate 
was  record(*d  in  the  county  of  KcMiton  in  theyeir  1879. 

The  bank,  therefore,  had  the  right  to  compromise  and  settle  this 
equity  with  S.imuel  J.  Walker's  assignee,  because  the  assignee  stood 
in  the  shoes  of  I  he  d{*htor.  It  may  be  conceded  in  the  consideration 
of  this  case  that  the  dwd  made  to  W.  11.  Walker  by  his  father  gave 
a  minute  and  specific  (k*scription  of  this  realty,  and  that  for  a  valua- 
ble consideration  it  transferred  by  its  terms  the  t<juitable  claim  of 
his  father  against  the  bank,  and  still  no  recovery  c*an  be  had  on  the 
facts  of  this  record.  This  is  not  a  contest  between  equities.  If  so, 
the  prior  equity  must  prevail.  But  here  the  holder  of  the  legal  title, 
who  has  encumbered  it  with  an  equity  in  favor  of  Samuel  W'alker, 
by  reason  of  his  parol  agreement  to  give  him  what  the  land  may 
bring  exceeding  the  debt,  is  attempting  to  remove  that  equity  by 
compromise  or  a  settlement  with  Samuel  Walker  or  his  assignee. 

Sup|H)se,  therefore,  the  bank  had  paid  Samuel  Walker  a  sum  of 
money  in  siitisfaction  of  his  equitable  claim,  in  what  manner  could 
the  bank's  rights  be  affected  by  an  assignment  of  this  equity,  prior 
to  the  payment  to  a  stranger,  without  notice  to  the  bank?  A  com- 
promise is  made  with  the  assignee  of  the  debtor  under  the  sanction 
of  the  court,  in  which  his  estate  is  being  settled,  and  the  eqita- 
ble  claim  of  Walker  against  the  bank  is  settled  by  the  delivery  up 
of  Walker's  indebtedness  to  the  bank  and  the  payment  of  $500.    This 
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is  without  notice  of  the  transfer  to  Walker's  son,  and  as  evidence  of 
the  settlement,  the  quit-claim  deed  and  relcHse  in  writing  of  the 
assignee  is  produced.  It  is  not  necessary  that  this  writino:  should 
have  been  recorded.  The  bank  already  had  the  fee  by  a  deed  of 
record.  The  equity  originated  from  a  parol  agreement,  and  could  be 
removed  at  any  time  by  a  settlement  with  the  debtor,  unless  notice 
of  its  transfer  to  some  one  else  had  been  given  the  bank. 

All  that  W.  H.  Walker  obtained  by  the  deed,  giving  it  the  con- 
struction contended  for  by  counsel,  was  the  right  to  the  balance  of  the 
proceeds  of  sale  after  paying  the  bank's  debt,  and  if  this  equity  was 
settlcKi  between  the  bank  and  Samut'l  Walker's  assignee,  without 
notice  of  the  equity  having  been  transferred  to  W.  H.  Wal- 
ker, it  must  end  the  controversy.  The  fact  that  Stevenson  and  Ernst 
were  also  parties  to  the  settlement  can  make  no  difference.  The 
bank  did  settle — ^surrendered  its  claims,  paid  the  $500,  or  a  part 
of  it,  and  no  cause  of  action  exists  by  either  W.  H.  W^alker  or  his 
grantee  against  the  bank. 

Judgment  alftrmed. 


PREftTON,   &(?.  V.   BeALL,    &C. 

{Filed  April  2,  1892— i\o/  to  be  reported.) 

1.  Pleadings— Yiheve  the  isRues  in  a  case  are  fully  made,  and  plaintiff  files 
an  amended  petition,  averring,  in  substance,  the  same  facts  as  are  set  out 
in  the  original  petition,  it  is  unnecessary  for  defendant  to  file  any  amended 
answer  thereto. 

2.  Trusts — iJmitaiion — Coustritction  of  contract — B.,  who  claimed  legal  and 
equitable-titles  to  lar^j^e,  indefinite  bodies  of  laud,  the  location  of  which  were 
onknown,  by  written  contract  employed  W.  to  recover  the  land,  to  compro- 
irise  with  conflicting  claimants  and  to  sell  such  land  as  he  finally  recovered, 
the  agent  to  have  one-half  of  the  land  so  obtained;  ^.he  contract  provided, 
that  '*it  is  understood  that  \V.  holds,  and  claims  to  hold,  sundry  interfering 
claims.  This  agreement  is  not  to  affect  such  claims,  or  to  change  the  merits 
of  any  conflicting  title  which  he  and  the  undersigned  have."  In  this  action 
by  the  heirs  of  B.  against  the  executor  and  devisees  of  W.  to  recover  the 
Taloe  of  certain  lands  and  rents  alleged  to  have  been  received  by  W.  under 
this  contract,  Held— 

The  evidence  shows  that  VV.  was  in  adverse  possession  of  such  lands, 
claiming  them  as  his  own  prior  to  the  execution  of  his  contract  with  B., 
therefore,  under  the  terms  of  the  contract  W.'s  righ*^  and  title  to  such  lands 
was  not  in  any  manner  affected  by  the  contract,  and  it  appearing  that  W. 
and  his  heirs  were  in  adverse  possession  for  more  than  forty  years  before 
the  commencement  of  this  action  by  the  heirs  of  B.,  the  cause  of  action 
is  barred  by  the  statute  of  limitation.  W.  did  not  hold  this  land  in  trust 
for  B.,  and  the  doctrine  concerning  an  express,  subsisting  trust  does  not 
apply. 

8.  Same—Liabihiy  of  devisees  for  ancestor'' s  debt— Judgments — Even  though 
the  devisees  of  W.  were  liable  by  reason  of  assets  received  for  W.,  it  was 
error  to  render  a  joint  judgment  against  them  for  the  whole  sum  due  to  B.'s 
heirs. 

Humphrey  &  Davie,  W\  H.  Mackoy,  R.  A.  Tliornton  and  John 
G.  Carlisle  for  appellants. 

E.  W.  Hawkins,  Jno.  S.  Ducker,  Richard  Butler  Hawkins,  O'Hara 
4  Bryan,  Oliver  B.  Jones,  John  D.  Ellis  and  Tyson  S.  Denis  for  ap- 
pellees. 
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Appeal  from  Kenton  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Benj.  Beall  and  others,  the  plaintiffs  below,  who  are  heirs  at  law  of 
William  Kennedy,  instituted  the  pref^ent  action  ag:ainst  the  executors 
of  the  will  of  Robert  Wiokliffe  and  his  children,  who'  are  devi- 
sees, in  the  Campbell  Circuit  Court  on  the  19th  of  May,  in  the  year 
1874,  to  enforce  an  alleged  trust,  said  to  have  been  created  by  a  writ- 
ing signed  by  one  Benj.  D.  Beall,  sr.,  and  dated  on  the  6th  of  Feb- 
ruary, in  the  year  1837. 

It  reads:  **\Vhereas,  my  grandfather,  the  late  Wm.  Kennedy, 
claimed  sundry  land  claims,  as  locator  or  otherwise,  supposed  to  be 
in  the  counties  of  Bath,  Montgomery,  Nicholas,  Fleming  and  Mor- 
gan, or  some  of  them,  to  some  of  them  he  held  titles  in  equity,  and 
to  some  of  them  legal  titles  in  conjunction  with  others,  and  the 
said  Kennedy  having  died  and  leaving  James  Kennedy  and  Janette 
H.  Beall,  both  deceased,  his  only  children  and  heirs  at  law ;  and, 
whereas,  Benj.  Beall,  deceased,  the  husband  of  Janette  H.  Kennedy, 
purchased  of  James  Kennedy  his  interest  in  all  such  claims;  and» 
whereas,  I  have  been  appointed  by  act  of  the  Legislature  of  Ken- 
tucky a  commissioner,  and  am  vested  with  the  power  to  sell  and 
convey  all  such  lands,  and  have  this  day  engaged  11.   Wickliffe  as- 

an  agent  to  settle  and  adjust  such  claims  with  the  ,  and  sell 

them  when  refluced  to  possession,  and  have  given  a  power  of  attor- 
ney to  the  effect.  Now  as  compensation  to  said  Wickliffe  for  his 
care,  trouble  and  expense  in  making  the  divisiou  and  sales,  if  sales 
are  made,  I  agree  to  allow  said  Wickliffe  one-half  of  the  land  now 
in  possession,  or  what  hereafter  I.  may  reduce  to  possession,  after 
paying  all  expenses  out  of  the  lands,  as  a  full  compensation  for  his 
cafe,  trouble  and  expense.  This  contract,  however,  is  not  to  charge 
said  Wickliffe  with  any  supposed  neglect,  it  being  understood  that 
he  is  only  to  proceed  as  he  may  think  proper,  or  the  claim  in  hi& 
opinion  be  worth  preserving.  And  it  is  also  understood  that  said 
Wickliffe  holds  and  claims  to  hold  sundry  interfering  claims.  This 
agreement  is  not  to  affect  such  cUiims,  or  to  change  the  merits  of  any 
conflicting  title  which  he  and  the  undersigned  have;  and,  whereas, 
a  portion  of  these  lands  umy  be  in  adverse  seizure,  if  so,  it  Is  not  in- 
tended that  this  contract  is  to  affect  such  claims,  if  any,  but  in  such 
cases,  should  they  occur,  said  Wickliffe  is  to  have  a  reasonable  com- 
pensation. In  witness  whereof,  I  have  hereunto  set  my  hand,  &c., 
this  Gth  day  of  February,  1837.  Benm.  D.  Bkall,  sr." 

The  object  of  the  petition  is  to  make  Wickliffe's  heirs  and  divisees 
responsible  for  the  rents  of  lands  alleged  to  have  been  recovered  by 
him  in  his  life-time  under  this  agreement  signed  by  Beall,  and  also 
to  recover  the  value  of  land  sold  by  him,  which  has  never  been  ac- 
counted for,  and  that  disposed  of  by  him  to  his  childreji,  the  whole 
amounting,  principal  and  interest,  at  the  date  of  the  judgment  ren- 
dered by  the  chancellor,  to  a  sum  exceeding  $220,0(K). 

The  theory  of  the  recovery  is,  that  the  trustee,  Wickliffe,  disposed 
of  the  trust  fund  for  his  own  use,  and  his  devisees,  Mrs.  William 
Preston,  Mrs.  John  Preston  and  Mrs.  Wooley,  having  received  an  es- 
tate by  devise  from  their  father  sufficient  to  satisfy  the  demand,  a 
joint  judgment  was  rendered  against  them  for  the  sum  stated.  There 
was  no  judgment  rendered. against  the  executors,  because  no  demand 
was  made  as  required  by  the  statute,  and  for  the  additional  reason 
they  had  fully  administered  the  estate  in  their  hands  and  made  a 
settlement  of  their  accounts. 

The  defendants  below  and  appellants  in  this  court  denied  the  ex- 
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istenceof  any  trust,  but  admitted  the  employment  of  their  ances- 
tor, Robert  Wickliffe,  by  Benj.  D.  Beall,  to  recover  the  lands  upon 
the  terms  contained  iu  the  writing?,  signed  by  Beall  alone,  on  the  6th 
of  February,  in  the  year  1837.  They  denied  that  he  recovered  any 
lands  for  the  appellees  or  their  ancestors  or  received  any  rents,  or 
that  the  ancestor  of  the  plaintiffs  ever  placed  patents  or  deeds  or  the 
evidences  of  title  in  Wickliffe's  hands  or  that  Wicklitfe  ever  took 
or  held  possession  of  any  of  the  lands  in  the  petition  mentioned. 
They  pleaded  the  statute  of  limitation  of  fifteen  and  thirty  years, 
and  further  by  pleadinj?  said,  that  if  the  court  should  construe  the 
writing:  si^j^ned  by  Beall  hs  an  express,  continuing:  and  subsisting 
trust,  then  the  delaj'  and  laches  of  the  plaintiffs  in  enforcing:  their 
claim  has  been  so  great  that  no  court  of  equity  should  compel  them 
to  account. 

The  varioas  claims  to  land  held  by  Kennedy,  in  the  form  of  pat- 
ents and  locators  claims,  embraced,  as  it  is  alleged  in  the  petition, 
over  one  hundred  thousand  acres,  located,  as  was  supposed,  in  vari- 
ous Counties,  to  the  one-half  of  which  the  plaintiffs  or  their  ances- 
tor was  entitled. 

In  the  preparation  of  the  case,  and  from  the  issue  made  by  the 
pleadings,  the  result  was  made  to  depend  upon  the  time,  and  the 
manner  in  which  Robert  Wickliffe,  the  father  of  the  principal  devi- 
sees, acquired  title  to  about  eight  thousan(i  acres  of  land,  or  a  few 
hundred  acres  in  excess  of  that  quantity,  lying  in  the  county  of 
Bath.  This  land  he  devised  to  his  three  daughters,  and  when  di- 
vided up,  so  as  to  make  the  division  between  them,  was  known  as 
the  Piedmont  farm,  devised  to  Margaret  Preston,  the  Maryland 
farm,  devised  to  Mary  Preston,  and  the  Marion  Forge  farm  and  a 
tract  of  five  hundred  acres  devised  to  Sallie  H.  Wooley.  The  appel- 
lees claim,  and  the  chancellor  below  so  held,  that  the  patents  to 
James  Taylor  for  12,000  acres,  dated  June  25,  1789;  a  patent  to 
Francis  Buckner  for  15,000  acres,  dated  May  17,  1790;  a  patent  to 
Charles  Taylor  for  3,984  acres,  dated  May  16,  1793;  a  patent  to  Fran- 
cis Taylor  for 3,000 acres,  dated  May  16, 1793,  anda  patent  to  one  Travis 
for  2,400  acres,  dated  June  22,  1799,  embraced  this  land  in  contro- 
versy, and  that  Wickliffe,  as  the  agent  of  Beall  and  others,  received 
this  land  under  the  agreement  of  the  6th  of  February,  1837,  by  vir- 
tue of  these  patents. 

The  devisees  of  Wickliffe  by  way  of  defense  say  that  this  land 
devised  to  his  daughters  was  originally  owned  by  a  man  by  the 
name  of  John  Lee  and  the  State  Iron  Works  Company  prior  to  the 
year  1800;  that  the  land  was  then  sold  to  George  Nicholas  and  others 
and  in  the  year  1803  was  conveyed  to  Thomas  Dye  Owings,  and  that 
Owings  was  in  the  actual  possession  in  the  year  1817,  and  until  the 
Bank  of  the  United  States  acquired  the  title  to  all  of  it  by  judicial 
sales,  and  that  prior  to  the  6th  of  February,  1837,  the  bank  sold  this 
land  to  Wickliffe,  and  that  his,  Wickliffe's,  tenants  and  agents,  were 
in  actual  possession  of  this  land  in  the  year  1834,  and  also  at  the 
date  of  the  agreement  with  Beall,  in  February,  1837,  Wickliffe, 
claiming  to  be  the  absolute  owner,  and  that  he  and  his  devisees 
have  had  the  continued  possession  since  that  date,  a  period  of  forty 
years  from  the  time  Wickliffe  took  possession  under  a  claim  of  right, 
and  of  seventy-five  years  from  the  date  the  possession  has  been 
traced  to  those  under  and  from  whom  Wickliffe's  heirs  hold  the 
title. 

'The*  relation  that  Wickliffe  occupied  tow*ards  the  Bealls,  by  reason 
of  the  agreement  of  February  6,  1837,  was  nothing  more  than  that 
of  an  agent  or  attorney  to  obtain  the  title  and  posseasion  of  lands 
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under  certain  patents  or  claims  held  by  James  Kennedy.  Where  the 
lands  were  located  was  not  then  known  to  either  party.  It  was  sup- 
posed, to  use  the  lanjfuaKe  of  the  writing,  to  lie  in  certain  counties 
and  the  quantity  about  one  hundred  thousand  acres.  This  writing 
is  so  worded  as  not  to  mai^e  Wickliffe  liable  should  he  be  guilty  of 
any  supposed  nesrlect  in  the  prosecution  of  the  claims,  and  in  so  far 
as  any  conflicting  title  existed  in  Wickliffe  the  parties  were  to  be  at 
arm's  length,  and  the  relation  of  trustee  could  not  exist  by  its  terms, 
whether  regarded  as  an  express  or  constructive  trust,  in  so  far  as  it 
affected  any  hostile  claim  that  Wickliffe  then  had.  It  is  a  familiar 
principle  that  a  trustee  can  not  convert  the  estate  of  his  cesiui  que 
friiitf  by  having  the  title  made  to  himself  into  property  of  his  own, 
and  if  that  was  the  only  question  involved  in  this  case  there  would 
be  but  little  reason  for  declining  to  affirm  this  judgment. 

It  is  insisted,  however,  that  the  facts  of  this  record  show  that 
Wickliffe  was  claiming  this  Und,  by  reason  of  title  in  himself,  from 
the  year  18^14,  and  being  in  the  actual  occupancy  by  his  agents  and 
tenants,  using  the  land  by  cutting  timber,  digging  ores  and  making 
leases,  instituting  actions  in  equity  to  quiet  his  title  and  making 
conveyances  of  parts  of  it  to  others,  and  Anally  devising  it  to  his 
children,  was  such  a  notorious  adverse  holding  as  was  notice  of  a 
disclaimer  to  hold  for  any  one  but  himself,  and,  therefore,  the  stat- 
ute of  limitation  was  properly  pleaded. 

This  writing,  it  seems  to  us,  together  with  other  facts,  might  evi- 
dence the  existence  of  a  constructive  trust  as  defined  by  Mr.  Perry. 
A  constructive  trust  ''is  one  that  arises  when  a  pei-son  clothed  with 
some  fiduciary  character,  by  fraud  or  otherwise,  gains  some  advan- 
tage to  himself.*'  So  if  Wickliffe  had  recovered  these  lands  for  hLs 
clients  or  his  principals,  and  had  the  title  made  to  himself,  he  would 
be  held  in  law  a  trustee,  and  this  is  what  is  alleged  was  done  by 
Wikcliffe  in  this  case.  The  writing  being  signed  by.Beall  alone,  when 
acknowledged  to  be  the  agreement  by  Wickliffe,  only  evidenced  an 
employment  to  perform  the  services  for  the  com  pensat  ion 'agreed  on. 

It  is  not  necessary,  however,  to  pass  on  the  cjuestion  as  to  the  na- 
ture of  the  trust,  for  if  Wickliffe  held  and  claimed  this  land  under 
a  different  title  from  that  of  Kennedy's  heirs  prior  to  the  contract  of 
February,  1837,  and  this  is  an  established  fact,  how  he  can  be  con- 
verted into  a  trustee  for  Kennedy's  heirs,  unless  he  abandoned  his 
own  title  and  accepted  theirs,  we  are  unable  to  percieve.  He  and 
his  devisees  were  in  the  actual  possession  and  use  of  the  property 
for  forty  years  before  this  suit  was  brought,  and  dealing  at  arm's 
length  with  the  parties  as  to  his  own  title,  because  that  is  excepted 
from  the  operation  of  the  agreement,  if  conflicting  at  its  date,  what 
was  to  prevent  the  statute  of  limitation  from  applying?  So  it  is 
needle-vs  to  discuss  the  question  of  laches  where  there  is  an  expreas 
subsisting  trust,  and  no  statute  can  bar  the  recovery,  because  as  to 
these  conflicting  claims  the  parties  were  strangers,  and  each  party 
as  to  those  claims  agreed  to  protect  their  own  interest. 

On  the  merits  of  this  controversy  the  burden  was  at  least  on  the 
appellees,  after  the  lapse  of  thirty-seven  years  from  the  date  of  the 
agreement,  to  show  that  Wickliffe  received  some  trust  estate  before  his 
devisees  could  be  made  liable,  conceding  there  was  no  statutory  bar. 
Wickliffe  did  institute  an  action  in  equity  against  the  heirs  of  the 
patentees  under  whom  Kennedy's  heirs  claim^  the  heirs  of  James 
Taylor,  Travis  Buckner,  Charles  Taylor,  Francis  Taylor  and  others 
in  the  Bath  Circuit  Court,  and  recovered  as  against  their  unknown- 
heirs,  the  title  to  the  undivided  one-half  of  the  patented  lands,  and 
at  the  September  term,  1845,  of  the  Bath  Circuit  Court,  where  the 
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suit  was  Instituted,  A.  Trumbo  was  appointed  commissioner,  with 
directions  to  execute  deeds  to  the  heirs  of  Kennedy  for  their  undi- 
vided moiety,  which  was  done.  After  this  litigation  ended  Wick- 
liffe  wrote  to  Beall,  with  whom  the  agreement  was  made,  *'that  he 
had  obtained  decrees  for  your  fathers'  heirs  moiety  in  all  the  claims 
you  employed  me  to  sue  for,  but  have  lost  the  suit  against  Hawkins' 
heirs  by,  I  think,  a  most  erroneous  decree  of  ihe  Court  of  Appeals, 
so  that  claim  is  lost  to  Kennedy's  heirs.  I  hope  to  hold  some  slips 
in  James  Taylor's  and  some  in  Buckner's  and  perhaps  some  other 
of  the  claims,  but  it  will,  I  fear,  be  a  poor  turn  out,  yet  I  have  or- 
dered posse-asion  to  be  taken  and  will,  as  is  possible,  make  something 
out  of  the  claims,"  <Sc. 

This  letter  was  dated  at  Lexington,  April  24,  1858.  Wickliffealso, 
in  the  same  letter,  requested  Beall  to  send  him  a  deed  for  the  undi- 
vided equal  half  of  Beall's  heirs  in  the  patented  lands  to  which  he 
had  obtained  the  title,  showing  that  he  was  acting  under  the  agree- 
ment of  February  6,  1887.  He  inclosed  to  Beall  in  December,  1854, 
a  deed  to  that  effect,  but  it  seems  never  to  have  been  executed. 

On  December  6th,  1852,  but  a  few  months  before  Wickliffe  ob- 
tained a  judgment  directing  the  commissioner  to  divest  the  patentees 
-of  one-half  the  title  by  conveying  it  to  t\w  heirs  of  Kennedy,  he,  in 
a  letter,  said  to  Beall,  in  alluding  to  the  other  claims  of  Kennedy's 
heirij:  *'lt  is  doubtful  whether  they  are  worth  the  expei:se  of  further 
prosecution;  indeed  I  fear  that  the  whole  of  the  claims  that  are 
•u'orth  any  thing  are  taken  by  better  adverse  claims  or  possession.  I 
may  find  strips  between  old  patents." 

In  the  year  1855,  two  years  after  the  judgment  in  Bath  for  the 
title  in  favor  of  Kennedy's  heirs?,  Wickliffe  holding  an  obligation  on 
-Benj.  D.  Beall  for  the  purchase  money  of  land  sold  him,  instituted 
his  action  in  the  Campbell  Chancery  Court  to  enforce  the  lien  and  for 
personal  judgment  against  Beall.  As  a  defense  to  that  action  Beall, 
the  defendant,  pleaded  the  contract  of  the  6th  of  February,  1837, 
and  alleged  that  under  it  Wickliffe  had  recovered  land  and  rents 
sufficient  to  pay  the  debt  he  owed  for  the  Campl)ell  county  land,  and 
that  such  was  the  agreement  when  he  executed  the  obligation. 

He  annexed  special  interrogatories  to  his  answer,  one  of  which  was 
to  the  effect:  '*Didyou,  as  attorney  for  the  defendants,  ever  recover 
for  him  or  compromise  any  land  claim  in  said  counties,  if  so,  how 
much,  and  how  much  have  you  received  thereon,  and  how  have 
^ou  appropriated  the  proceeds?"  The  response  by  Wickliffe  w^as: 
**That  he  had  not  sold  an  inch  of  the  land;  that  he  had  obtained  a 
decree  and  deeds  from  the  heirs  of  the  obligors  to  the  Bealls,  but, 
finding  the  land  generally  taken  and  held  by  other  patents  or  long 
possession,  he  only  brought  two  suits  in  chancery  to  sustain  the  title 
and  but  one  action  in  ejectment  and  failed  in  all;  that  there  was  one 
piece  of  land  vacant,  poor  mountain  land,  and  he  directed  his  agent 
to  take  possessioi!  of  it,  which  he  supposed  he  has  done,  that  he  never 
compromised  any  land  claims  nor  sold  any  for  the  defendant  nor 
received  one  cent  of  money  belonging  to  him  in  any  way,"  Ac, 

That  case  was  tried  and  a  judgment  rendered  in  favor  of  Wickliffe 
for  his  purchase  money  and  interest,  its  result  showing  that  Wickliffe, 
after  having  made  a  full  statement  as  to  his  acts  as  agent  and  attor- 
ney under  contract  with  Beall,  was  held  not  to  be  liable,  and  an 
express  notice  to  Beall  that  at  that  date  Wickliffe  had  not  recovered 
any  of  the  lands  embraced  by  the  patents  under  which  Kennedy's 
heirs  claim. 

In  the  year  1855  this  land  in  Bath  county,  then  in  the  possession  of 
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the  testator,  Wickllffe,  and  now  in  his  devisees  had  become  valuable. 
Beall  was  a  man,  doiibtle-s,  of  at  least  ordinary  business  capacity. 
He  was  clerk  of  one  of  the  courts  of  Campbell  county.  In  the 
year  nientione<i  the  land  was  subjected  to  a  judjrnient  in  favor 
of  Wickliffe  for  a  considerable  sum  of  money,  and  whi4e  the 
proceetUn^  apunst  him  was  not  >r.v  adjiidieaia  as  to  this  trust, 
if  any  existed,  it  is  very  pursuasive  at  least,  that  Benj,  !)► 
Beall  and  those  claiming  with  him,  were  satisfied  they  had  no  claim 
on  Wickliffe  by  reason  of  the  contract  from  which  it  Is  alloj;ed  this 
trust  origfinaled. 

Wickliffe  livKl  until  the  year  1859  and  Beall  died  after  Wickliffe,. 
and  still  no  action  was  brought  against  his  devisees  until  19. years 
after  the  disclosure  by  him  of  facts  connected  with  his  agency  in 
obtaining  the  title  to  thesi^  lands. 

We  have  failed  to  find  where  Wickliffe  ever  recovered  any  land 
for  Beall's  heirs  or  where  he  even  sold  any  land  f'lr  BealPs  heirs  or 
received  any  rent  for  land  belonging  to  them.  There  is  a  manifest 
difference  between  obtaining  the  title  for  Beall's  heirs  from  the 
unknown  heirs  of  the  patentees  and  recovering  the  land  of  others 
in  the  adverse  possession  or  holding  under  different  patents  after  the 
title  had  been  obtained.         * 

Kennedy's  heirs  had  no  legal  title.  They  were  entitled  to  one- 
half  of  these  patents  by  contracts  between  the  patentees  and  their 
ancestors  for  locating  the  land,  and  to  get  the  title  to  this  half  the 
unknown  heirs  of  the  patentees  had  to  be  sued.  They  were  sued 
and  the  title  ol)tained  as  Wickliffe  wrote  to  Beall  on  the  24th  of 
April,  18.')3.  This,  however,  was  not  a  recovery  of  the  land,  but 
having  obtained  the  title  he  then  brought  two  equity  and  one  eject- 
ment action  and  failed,  as  he  sjjys  in  his  rei)iy  to  Beall's  counter- 
claim in  the  Campbell  suit,  to  recover  in  either  action. 

It  is  urged,  however,  that  in  the  action  airainst  the  unknown  heirs 
of  the  patentees  he  should  have  made  himself  a  party  as  well  as 
others  and  thus  quieted  the  title  to  the  whole.  This  could  not  have 
been  done  then  or  now.  The  cause  of  action  was  against  the  un- 
known heirs  alone,  and  if  a  bill  quia  timet  the  heirs  of  Kennedy 
>vere  not  in  possession,  and  besides,  in  filing  this  bill  to  obtain  title, 
the  very  contract  of  February,  1837,  shows  that  none  of  the  parties 
knew  the  location  of  the  lands  or  the  patent  boundaries. 

The  patents,  when  Wickliffe  obtained  them  from  Beall  in  the  year 
1837,  were  more  than  thirty  years  old,  and  there  is  no  evidence  in 
this  record  of  possession  by  any  one  of  these  patentees  or  other 
vendees  against  whom  Wickliffe  recovered  of  one  foot  of  this  land. 

On  the  trial  of  this  case  before  the  commissioner,  who  was  required 
to  take  proof,  the  devisees  of  Wickliffe  exhibited  some  twelve  or 
thirteen  patents  for  large  quantities  of  land,  many  of  them  conflict- 
ing with  each  other,  but  the  land  devised  by  Wickliffe  to  his  chil- 
dren lies  within  these  patents:  No.  1  is  a  patent  to  George  Thomtwon; 
No.  2,  a  patent  to  John  Cooley,  Owingsand  Myers;  No.  8,  to  Jacob 
Myers  and  p]d.  Owings;  No.  4,  to  Jacob  Myers;  No.  5,  to  Jacob 
Myers;  No.  6,  to  Jacob  Myers;  No.  7,  to  Jacob  Myers;  N(».  8,  to 
Owings;  No.  12,  t<»  Breckinridge  and  Nicholas;  No.  13,  to  Walter 
Beall.  . 

Many  of  these  patents  are  older  In  date  than  the  patents  delivered: 
by  Beall  to  Wickliffe.  It  is  insisted,  however,  that. these  patents 
were  also  delivered  by  Beall  to  Wickliffe  as  evidence  of  the  title  of 
Kennedy's  heirs,  but  this  is  refuted  by  reason  of  Wickliffe's  claim  to- 
this  land  prior  to  the  year  1837,  and  the  actual  possession  by  those 
who  were  hostile  to  the  claims  of  Kennedy,  that  possession  extend- 
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ing  as  far  back  as  the  year  1795,  more  than  forty  j'ears  before  the 
contract  of  1837  was  entered  into. 

This  land  had  upon  it  furnaces,  forces,  farms,  charcoal  works,  and 
were  run  and  owned  by  the  United  Iron  Works.  In  the  years  1800 
or  1802,  these  works  beinjf  run  by  a  company,  became  involved  and 
the  lands,  furnaces,  <&<».,  were  sold  and  purchased  by  Thomas  Dye 
Owings.  About  the  time  that  Owings  purchased  this  land,  in  1803, 
he  made  a  mortji:ajre,  coverinj^  them,  to  Nicholas,  describing:  the- 
property  as  all  the  lands  and  iron  works  formerly  owned  by  John 
A  Cooley,  Owincrs  <&  Co.,  all  the  parties  in  interest,  as  appears  fromt 

y  their  deeds  of  record,  conveyed  to  Thomas  Dye  Ovvings  this  land,, 
all  the  lands  of  the  nnited  furnaces,  vvhich  embraced  this  entire  land 
devised  by  Wickliffe  to  his  children.  These  tieeds  were  made,  be*- 
ginning  in  1803  and  ending  in  1812,  and  the  title  may  be  traced  back 
to  the  original  patentees. 

Thomas  Dye  Owings  became  larjrely  indebted  after  purchase  of 
these  lands  and  this  indebtedness,  by  transfer,  passed  to  the  Bank 
of  the  United  States,  and  the  bank  became  the  owner  by  purchase 
at  decretal  sale  of  all  these  lands  and  afterwards  sold  the  land  to- 
Wickliffe  and  made  him  a  deed,  which  was  before  the  year  1837. 
Wickliffe  discovering  that  Treman  and  others  might,  by  reason  of  cer- 
tain writings,  assert  claim  to  the  land  filed  his  bill  to  quiet  his  title,  he 
was  then  in  the  actual  posvsession,  clainnngas  owner  under  his  pur- 
chase from  the  bank,  and  had  been  since  1834.  His  title  was  con- 
tested and  finally  taken  to  the  Superior  Court,  where  his  right  to  the- 
land  was  fully  confirmed,  and,  in  April,  1837,  Thomas  Dye  Owings^ 
not  being  satisfied,  he  obtained  a  deed  from  him. 

As  no  deed  was  made  by  the  commissioner  under  WicklifTe's  pro- 
ceeding to  quiet  his  title  as  against  Treman  and  others  until  after  the 
writing  of  February,  1837,  it  is  maintained  that  this  title  inured  to 
the  benefit  of  KennedyV  heirs,  having  t)een  acquired  after  this  date^ 
Wicklifie  certainly  had  the  equity  if  not  the  legal  title  by  his  pur- 
chase from  the  bank,  and  thiU  he  had  the  possession  as  early  as  1834 
is  shown  by  several  witnesses,  and  the  poaseasion  of  Owings,  as  early 
as  1819,  is  equally  as  well  established  by  the  old  residents  in  the 
neighborhood  of  where  this  land  is  located,  and  that  his  vendors 
were  the  original  owners  under  patents  antagonistic  to  Kennedy  and 
erected  buildings,  made  furnaces,  opened  farms  is  well  authenticated 
by  both  the  parol  and  documentary  evidence  in  the  case. 

The  contract  of  1837  protects,  in  express  terms,  the  conflicting  title 
of  Wickliffe.  At  that  date  he  had  purchased  the  land  in  contro- 
versy, had  made  le<ises  on  it  and  had  an  agent  in  charge  of  it,  there- 
fore, it  was  provided  that  as  Wickliffe  held  sundry  interfering  claims 
^^thctt  agreement  is  not  to  affect  sifch  claim  or  to  change  the  merits  of 
any  conflicting  title  which  Wickliffe  and  the  undersigned  may  have. 
It  was  saying  in  effect  to  Wickliffe,  so  far  as  you  may  have  any  con- 
flicting claims,  we  will  protect  our  title  as  against  you. 

Wickliffe  was  an  able  lawyer  and,  as  the  appellees  say,  in  which 
we  concur,  was  the  best  land  lawyer  in  the  State,  and  this  fact  would 
indicate  clearly  that  no  man  of  his  judgment  would  take  claims 
antiigonistic  to  his  own  and  agree  to  recover  the  lands  as  against 
himself,  and  that  too  when  he  had  a  title  that  he  could  trace  back 
an  actual  possession  for  more  than  twenty  years;  in  fact  the  patents- 
set  up  by  the  appellees  cover  but  a  small  part  of  the  land  in  dispute, 
but  if  they  embraced  the  whole  of  it,  it  could  not  affect  the  title  of 
Wickliffe  that  he  held,  at  the  date  of  the  writing,  between  himself 
and  Beall,  whether  that  title  was  legal  or  equitable. 

This  case  has  gone  twice  to  commissioners  with  a  view  of  ascer- 
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taining  what  lands  were  acquired  by  Wickliffe  belonging:  to  Ken- 
nedy's heirs,  and  they  each  reported,  in  substance,  that  none  was  to 
be  found,  one  of  the  reports  stating  that  small  parts  of  the  land  were 
embraced  by  some  of  the  patents.  It  is  contended  that  the  chan- 
cellor below  adjudged  that  Wicklitfe  obtained  these  lands  under  the 
contract  of  1837  and  his  judgment  is  final,  although  the  case  was 
referred  to  a  commissioner  to  ascertain  what  lands  had  been  recov- 
ered by  Wicklifte.  It  was  not  a  final  judgment,  nor  did  the  decree 
hold  that  these  lands  were  obtained  by  Wickliffe  under  the  contract 
of  1837,  because  the  rase  was  referred  to  the  commissioner  to  ascer- 
tain what  lands  were  acquired  under  the  contract,  what  land  he 
sold,  <&c.,  and  there  was  no  final  judgment  until  the  court  ascer- 
tained what  to  give  a  judgment  for. 

Either  commissioner,  under  the  order  of  reference,  had  the  right 
to  hear  any  testimony,  oral  or  written,  offered  to  him  with  a  view 
of  ascertaining  the  facts  ui)on  which  to  have  his  report,  and,  there- 
fore, all  the  patents  affecting  the  boundary  as  well  as  title  and  the 
surveys  were  competent  and  should  have  been  received  by  the  com- 
missioner. 

There  has  been  some  question  made  as  to  the  pleadings  and  the 
failure  of  tiie  appellants  to  reply  to  certain  averments  of  the  amended 
petition.  The  issue  had  been  fully  made  up  as  to  the  title  and  a 
mere  repetition  of  the  same  facts  in  an  amended  jpleading  required 
no  answer.  The  issue  was  as  put  by  the  chancellor  below.  What 
lands  did  Wickliffe  acquire  for  the  Bealls  under  the  agreement  of 
February  6,  1837?  It  seems  to  us  apparent,  under  that  contract,  a 
hastile  possession  being  in  Wickliffe  at  the  lime  of  these  lands,  the 
statute  of  limitation  would  apply  for  this  reason  if  no  other,  by  its 
express  terms  the  writing  iras  in  no  irhe  to  affect  their  conjlivtiny 
rt^/Av,  and,  therefore,  the  question  of  laches  need  not  be  discussed, 
even  if  this  was  an  express  trust.  On  the  merits  of  the  controversy, 
the  title  of  Wickliffe  having  been  traced  back  to  the  last  century 
and  an  actual  possession  by  Dye  Owings  since  1819,  and  continued 
from  that  time  on  in  the  vendees  of  Owings  finally  passing  to  W'ick- 
liffe  from  the  bank  in  1834  and  continued  in  hinj  until  his  death, 
and  then  in  his  devisees,  with  full  knowledge  on  the  part  ot  Benj. 
Beall  up  to  18(>()  that  Wickliffe  had  made  no  recovery  for  him, 
must  conclude  any  right  of  recovery  if  the  statute  had  not  been 
interposed. 

It  IS  not  nei-es^jiiry  to  pass  on  the  question  of  the  joint  judgment, 
yet  it  ought  not  to  have  been  rendered  if  the  recovery  was  otherwise 
proper. 

The  judgment  below  is  reversed,  with  directions  to  dismias  the 
petion. 


First  Nat.  Bank  of  Stanford  v.  Mattingly,  <Stc. 

LFHed  March  8,  1892.) 

1.  False  reprtsentation  by  creditor  to  surety  on  note — **If  any  material  part  of 
the  transaction  between  the  creditor  and  his  debtor  is,  by  the  creditor  or 
with  his  knowledge  or  consent,  misrepresented  to  the  surety,  the  misrepre- 
sentation being  saoh  that  bat  for  the  same  having  been  made  either  the 
saretyship  wonid  not  have  been  entered  into  at  all,  or.  being  entered  into, 
the  extent  of  the  surety's  liability  might  be  thereby  increased,  the  surety  ia, 
in  such  case,  generally  held  to  be  not  bound  by  his  obligation.*' 
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2.  Same — Where  a  bank  sells  a  mill  and  induces  one  to  become  surety  for 
a  pnrchascrf  who  is  known  by  all  parties  to  be  insolvent,  and  falsely  represents 
to  him  that  the  mill  has  capacity  to  earn  |600  per  month  profit,  and  that  the 
purchaser  had  as  renter  operated  it  for  one  month  at  that  profit,  knowing 
such  representation  to  be  false  and  fraudulently  inducing  the  purchaser  to 
confirm  them,  the  surety  who  relied  upon  such  representation,  And  thereby 
became  bound  as  surety,  may  plead  such  misrepresentation  as  a  good  defense 
to  an  action  for  the  purchase  price. 

3.  Faisi  reptcseniation  as  to  value  of  articU  sold — Principal  and  surety — Plead- 
ing— The  doctrine  that  a  false  representation  by  the  seller  of  an  article  to  a 
purchaser  as  to  the  value  thereof,  when  the  purchaser  had  an  opportunity 
to  ascertain  such  value  for  himself,  has  no  effect  on  the  legal  rights  of  the 
contracting  parties,  does  not  apply  10  a  surety  for  the  purchaser  who  was 
induced  to  become  bound  as  surety  by  reason  of  false  representations  con- 
cerning the  value  made  by  the  seller  to  him.  He  may  plead  such  misrepre- 
sentation as  a  defense,  but  he  must  aver  that  he  was  unacquainted  with  the 
true  condition  and  value  of  the  property  sold;  and  the  absence  of  such 
averment  makes  bis  pleadir>g  demurable. 

4.  Same — The  fact  that  the  bank  represented  to  the  surety  that  it  would 
loan  to  the  purchaser  f 2,000  or  |3,000  without' security,  with  which  to  stock 
and  operate  the  mill  and  induced  him  to  become  surety  by  reason  of  such 
representation,  and  then  failed  and'  refused  to  make  such  loan,  will  not  avail 
the  surety  as  a  defense,  being  merely  an  expression  of  an  unexecuted  inten- 
tion. 

6.  Same — A  representation  to  the  surety  by  the  bank  that  three  purchase- 
money  notes,  executed  by  the  purchaser,  were  due  in  three,  four  and  five 
years  after  date,  without  condition  or  reservation,  when  in  fact  it  was  pro- 
Tided  that  in  case  of  a  default  in  the  payment  of  one  note  that  all  should 
become  due,  was  such  misrepresentation  as  might  release  the  surety. 

6.  Same — Instruction — An  instruction  to  find  for  the  bank,  unless  the  evi- 
dence showed  that  it  procured  the  signature  of  the  surety  to  the  note  by 
false  and  fraudulent  representations,  was  erroneous,  because  too  general 
and  indefinite. 

Hill  &  McRoberts,  Welch  &  Saufley  and  Wm.  Lindsay  for  appel- 
lant. 

O.  H.  Waddle,  Frank  Hubble  and  Robt.  Harding  for  appellees. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  the  First  National  Bank  of  Stanford,  being  owner  of  a 
parcel  of  land  on  which  was  a  flourmill  and  elevator,  sold  it,  Novem- 
ber 3, 1884,  to  R.  T.  Mattingly  lor  $13,000,  payable  as  follows:  $1,000 
November  3,1885,  S.  Hubble  being  surety  on  the  note  therefor,  about 
which  there  is  now  no  controversy;  $3,000  November  3, 1886,  appellee, 
Levi  Hubble,  being  surety  on  the  note  therefor,  the  subject  of  this 
litigation,  and  $9,0('0,  in  equal  installments,  evidenced  by  notes  of 
Mattingly  alone,  November  3,  1887,  1888,  1889,  to  secure  payment  of 
which  a  lien  on  the  property  was  reserved,  and  in  relation  to  which 
there  was  a  provision  in  the  deed  that  in  case  he  failed  to  pay  on 
November  3, 1887,  all  the  notes  then  due  and  the  accrued  interest,  the 
whole  debt  was  to  be  considered  and  acted  on  as  then  payable. 

There  having  been  failure  to  pay  the  annual  interest  accrued  up  to 
November  3,  I880,  on  the  note  for  $3,000,  executed  by  Mattingly  and 
appellee,  appellant  instituted  this  action  against  them  to  recover 
$180,  amount  thereof.  Judgment  was  rendered  by  default  against 
the  former,  but  the  latter  made  defense  and  the  action  remained, 
undetermined  untiT  April  19,  1889,  when  a  supplemental  petition 
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was  filed,  wherein  was  prayed  Judgment  for  principal  of  the  note, 
that  had  in  meantime  become  due,  and  additional  interest. 
The  grounds  of  defense,  as  stated  by  appellee,  are,  in  substance: 

1.  That  he  executed  the  note  as  surety  merely,  being,  as  were 
officers  of  appellant  who  made  sale  of  the  property,  aware  of  in- 
solvency of  Mattingly,  and  they  also  knew  he  so  executed  it,  believ- 
ing Mattingly  would  be  unable  to  meet  payment  of  the  note  except 
with  profits  expected  to  be  realized  by  operation  of  the  mill,  yet,  for 
the  fraudulent  purpose  of  inducing  him  to  become  surety,  they  rep- 
resented to  him  the  mill  when  operated  had  capacity  to  earn  a  profit 
•of  $600  per  month,  when,  having  full  knowledge  of  its  value  and 
condition,  they  knew  it  could  not  be  operated  except  at  a  great  loss 
to  its  owner;  and  that  Mattingly  had,  just  before  the  sale,  operated 
it  for  one  month  as  a  renter  from  appellant,  at  a  net  profit  of  $600, 
the  proceeds  having  been  handled  and  expenses  paid  through  one  of 
appellant's  directors,  when  they  knew  he  had  in  fact  operated  it  for 
the  period  mentioned  at  a  loss  of  near  $500,  and  that  they  fraudulently 
deceived  and  procured  Mattingly  to  confirm  that  representation  as 
true. 

2.  That  they,  for  the  purpose  mentioned,  represented  to  appellee 
the  property  was  worth  $13,000  and  they  had  been  offered  that  price 
for  it  by  an  experienced  mill-man,  who  h^d  examined  it,  but  pre- 
ferred selling  to  Mattingly  because  he  was  a  home  man,  when  in 
fact  it  was  not  worth  more  than  §6,000  and  such  offer  had  not  been 
made. 

3.  That  said  ofticers,  knowing  it  was  necessary  for  Mattingly  to 
have  capital  with  which  to  stock  and  operate  the  mill,  represented 
to  appellee  they  would,  when  the  sale  was  made,  for  that  purpose 
furnish  him  with  from  $2,000  to  $3,000  without  security,  yet,  know- 
ing appellee  had  been  induced  to  sign  the  note,  believing  they  would 
do  so,  they  jailed  and  refused  to  furnish  any  capital  to  him  and,  by 
reason  thereof,  he  was  unable  to  operate  the  mill. 

4.  It  is  further  stated  that  at  the  time  appellee  signed  the  note 
they  represented  to  him  the  three  notes  executed  by  Mattingly 
alone  were  made  payable  three,  four  and  five  years  after  date,  with- 
out any  reservation  or  condition,  yet  without  appellees'  knowledge 
or  consent  the  provision  heretofore  mentioned  was  afterwards 
made  in  the  deed  whereby  all  the  notes  became  due  and  collectible 
]S"ovember  3,  1887. 

It  is  averred  in  the  answer,  in  respect  to  each  representation  men- 
tioned, that  it  was  falsely  and  fraudulently  made  before  appellee 
signed  the  note  and  he  was,  by  reason  thereof,  induced  to  do  so. 

A  demurrer  to  each  paragraph,  as  we  have  numbered  them,  was 
filed,  but  overruled  as  to  all  but  the  third,  to  which  it  was  sustained; 
nevertheless  the  court,  upon  motion  to  strike  out  the  allegations  con- 
tained in  it,  ruled  thev  were  traversable,  and  a  reply  thereto  should 
be  filed. 

The  general  doctrine  applicable  to  this  case,  as  quoted  from  Story's 
Equity  Jurisprudence  and  approved  in  Burks  v.  VVanterline,  6  Bush, 
20,  is  thus  stated;  **The  contract  of  suretyship  imports  entire  good 
faith  and  confidence  between  the  parties  in  regard  to  the  whole  trans- 
action. Anxf  concealment  of  material  facts  or  any  express  or  implied 
misrepresentation  of  facts  or  any  undue  advantage  taken  of  the 
.surety  by  the  ci^editor,  either  by  surprise  or  by  withholding  proper 
information,  will  undoubtedly  furnish  sutficient  ground  to  invalidate 
the  contract.'' 

Moreover,  proof  or  admission  of  misrepresentations  or  conceal- 
ment of  material  facts,  "when  fraud  is  charged  by  the  surety,  will, 
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without  any  re^rd  to  the  intent  to  deceive  him  malo  animo,  make 
a  case  of  constructive  fraud  requiring:  the  creditor  to  replace  the  le^al 
deduction  by  proof  of  integrity  of  the  transaction."  Burks  v.  Wan- 
terline. 

In  the  practical  application  of  the  doctrine  just  mentioned  the 
following  rule  is  laid  down  in  Brandt  on  Suretyship  and  Guaranty, 
s«H:tiou  401,  upon  authority  of  cases  cited,  Wooley  v.  Louisville 
Banking  Company,  81  Ky.,  527,  being  one  of  them:  **If  any  material 
part  of  the  transaction  between  the  creditor  and  his  debtor  is,  by  the 
creditor  or  with  his  knowledge  or  consent,  misrepresent^'d  to  the 
surety, 'the  misrepresentation  being  such  that  but  for  the  same  hav- 
ing been  made,  either  the  suret^^ship  would  not  have  been  entered 
into  at  all,  or,  being  entered  into,  the  extent  of  the  surety *s  liability 
might  be  thereby  increased,  the  surety  is,  in  such  case,  generally 
iield  to  be  not  bound  by  his  obligation." 

Applying  that  rule  we  think  the  factb  stated  in  the  first  X'Jiragraph 
of  the  answer  constitute  a  defense.  For  the  alleged  re[)resentation 
was  not  merely  in  respect  to  supposed  capacity  of  the  mill  to  earn  a 
monthly  profit  of  $600,  but  of  a  fact  within  personal  knowledge  of 
one  of  the  officers  of  appellant  that  it  had,  when  operated  by  Mat- 
tingly,  actually  yielded  that  amount,  about  which,  as  alleged, 
appellee  was  ignorant  and  Mattingly  had  been  deceived  by  that 
oflBcer.  That  the  earning  Ciipacity  of  the  mill  was  a  material  part 
of  the  transaction  between  the  parties,  in  view  of  Mattingly's  known 
inability  to  meet  payment  of  the  note  sued  on,  except  with  profits 

I  made  by  operating  it,  there  can,  it  seems  to  us,  be  no  question. 

I  The  well  settled  rule  is,  as  argued,  that  mer<'  commendation  or 

•even  false  representation  by  the  seller  of  i)roperty  as  to  its  value, 
when  the  purchaser  has  an  opportunity  to  ascertain  for  himself  such 
value  by  ordinary  vigilence  or  inquiry,  has  no  effect  on  legal  rights 
of  the  contracting  parties,  even  when  made  with  intention  to  deceive. 
Marshall  v.  Peck,  1  Da.,  6C9. 

But  that  rule  does  not  apply  to  conduct  of  seller  to  the  surety  of 
the  purchaser,  for  a  surety  is  not  reciuired  to  ascertain  for  hiir)self 
condition  or  value  of  property  sold  to  his  principal,  but  may  rely 
entirely  upon  representation  made  by  the  seller  to  him  as  to  even 
its  value,  and  if  induced  by  his  misrepresentation  in  respect  thereto 
to  become  bound  for  purchase  money,  he  would  be  entitled  to  dis- 
charge from  the  obligation  in  every  case  when,  upon  the  actual  value 
cf  property  sold,  may  depend  his  ultimate  responsibility.  But  a 
party  can  not  be  regarded  having  been  deceived  or  misled  by  another 
unless  he  was,  at  the  time,  ignorant  or  uninformed  on  the  subject  of 
alleged  misrepresentation,  and  ii  would  be  misa[)plication  of  the 
rule  to  permit  a  surety  to  escape  payment  of  a  note  signed  volun- 
tarily and  with  his  eyes  open  upon  the  ground  of  misrepresentation 
by  a* seller  or  creditor  about  a  matter  he  himself  had  full  knowledge 
of.  It  is  distinctly  enough  stated  in  the  second  paragraph  of  the 
answer  that  officers  of  appellant  were  well  acquainted  with  con- 
ditions and  value  of  the  mill  property,  but  not  averred  appellee 
was  not  also  acquainted  therewith.  And  because  of  that  omission  the 
demurrer  to  that  paragraph,  we  think,  ought  to  have  been  sustained. 
The  defense  stated  in  the  third  paragraph  is  not  made  to  rest  upon 
any  contract  or  agreement  between  the  officers  of  appellant  and 
either  appelleee  or  Mattingly,  or  misrepresentation  of  any  ma- 
terial fact,  but  upon  what,  it  seems  to  us,  amounts  to  no  more  than 
a  mere  expression  of  intention  on  part  of  appellant  to  furnish  Mat- 
tingly, without  security,  a  capital  of  |2,000  to  $2,500  with  which  to 
jstock  and  operate  the  mill  that  was  not  carried  out. 
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If  appellant's  officers  had  falsely  represented  to  appellee  it  hacE 
agreed  with  Mattingly  to  so  furnish  the  capital,  or  if  it  had,  in  con- 
sideration or  inducement  for  his  becoming  surety,  agreed  with  ap- 
appellee  to  furnish  it  to  Mattingly  there  would  be  no  question  of  his^ 
right  to  release  from  the  note,  for  in  either  case  his  rights  and  interest 
as  surety  would  have  been  materially  affected  by  bad  faith  of  ap- 
pellant. But  a  false  representation  as  to  a  matter  of  intention,  not 
amounting  to  a  matter  of  fact  nor  an  agreement,  is  not  a  fraud  at 
law,  nor  does  it  afford  ground  for  relief  in  equity,  there  being  a  well 
recognized  distinction  between  it  and  both  a  false  representation  of 
fact  and  a  representation  that  amounts  to  an  engagement.  'Keer  on. 
Fraud  and  Mistake,  88-9. 

And  that  rule  is  applied  to  a  transaction  between  the  vendor  or 
creditor  and  the  surety  as  well  as  purchaser  or  principal;  being  thus 
stated  in  Brandt's  treiitise, section  404:  '*A  distinction  has  been  taken 
between  a  misrepresentation  of  an  existing  fact  and  of  an  unexecuted 
intention,  and  the  latter  has  been  held  not  to  such  a  fraud  as  will 
discharge  a  surety."  We  think,  therefore,  the  demurrer  to  that 
paragraph  was  properly  sustained,  and  no  reply  to  it  was  necessary.. 

The  facts  stated  in  the  fourth  paragraph  clearly  constitute  a  de- 
fense. 

In  Wooley  v.  Louisville  Banking  Company,  involving  a  similar 
question,  it  was  held  by  this  court  that  when  a  creditor,  as  induce- 
ment to  a  person  to  become  bound  as  surety,  falsely  represents  that 
he  holds  collateral  security  for  the  same  debt  the  surety  will  be 
released. 

In  this  case  the  representation  was  equivalent  to  an  assurance  that 
Mattingly,  under  the  contract  already  made,  would  have  posseasion 
and  right  to  operate  the  mill  without  hinderance  until  November  3, 
1889,  when  the  last  one  of  the  three  notes  for  $3,000  each  fell  due;, 
but,  by  provision  in  the  deed  subsequently  made  without  knowledge 
or  consent  of  appellee,  the  right  was  given  to  appellant,  upon  the 
condition  mentioned,  to  enforce  its  lien  by  sale  of  the  property  at 
any  time  after  November  3,  1887,  thereby  cutting  off  protits  of  the 
mill  relied  on  by  appellee  as  surety  two  years  before  it  could  have 
been  done,  according  to  the  contract  as  represented  to  him  by  appel- 
lant when  he  signed  the  note  sued  on. 

In  the  case  cited  the  misrepresentation  appears  to  have  been  made 
by  reason  of  misconception  by  the  creditor  of  his  legal  right  in 
"respect  to  the  collaterals;  in  this  case  it  is  alleged  to  have  been  in- 
tentional and  fraudulent,  but  in  both  alike  the  surety  lost  benefit  of* 
what  he  was  induced,  by  representation  of  the  creditor,  to  believe 
would  be  substantial  and  available  means  of  indemnity. 

The  jury  was,  by  the  first  instruction,  directed  tofindforappellant^ 
unless  they  believed  from  the  evidence  its  agent  procured  the  sig- 
nature  of  appellee  to  the  note  by  false  and  fraudulent  representations.. 
That  instruction  is  improper  because,  given  in  general  terms  and 
without  qualification,  it  authorized  the  jury  to  consider  in  support 
of  and  predicate  a  verdict  for  the  defendant  upon  facts  as  stated  in 
either  one  of  the  four  paragraphs  of  the  answer,  although,  as  already^ 
indicated,  only  two  of  them,  as  they  stand,  contain  enough  to  con- 
stitute a  defense  to  the  action.  There  should  have  been  given  an 
instruction  based  exclusively  upon  facts  stated  in  the  first  paragraph 
of  the  answer  as  we  have  numbered  them,  without  reference  to  what 
is  alleged  in  the  second. 

The  secorid  instruction  being  hypothecated  upon  proof  of  alleg:a- 
tions  contained  in  the  fourth  paragraph  is  unobjectionable,  qualified 
as  it  is  by  a  subsequent  instruction,  involving  the  question  whether 
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the  provision  in  the  deed  in  regard  to  time  the  notes  were  to  be 
treated  as  due  was  made  with  knowledgfe  and  consent  of  appellee. 

It  naturally  follows  from  the  foregoing  views  that  the  represen- 
tations of  the  first  and  fourth  paragraph,  in  order  to  constitute 
defenses  to  the  action,  must,  first,  have  been  false;  second,  apppellee 
must  have  been  ignorant  of  truth  of  the  matter  in  reference  to 
which  they  were  made;  third,  they  must  have  been  made  with  in- 
tention that  appellee  would  act  upon  them;  fourth,  he  must  have 
been  thereby  in  whole  or  partly  induced  to  sign  the  note. 

Without  referring  in  detail  to  the  instructions  asked  and  refused 
they  ought,  so  far  as  relating  to  first  and  fourth  paragraghs  and  con- 
forming to  this  opinion,  to  have  been  given,  and  of  other  instruc- 
tions given  no  reference  is  necessary  so  far  as  they  relate  to  the 
second  and  third  paragraphs. 

The  judgment  is  reversed  for  new  trial  consistent  with  this 
opinion. 


Ransom,  Ac.  v.  Connelly,  &c. 
(Filed  March  22,  1892.) 

Jievocation  of  will  by  marriage — AnU-nuptial  contract — The  will  of  a  man  \^ 
revoked  by  his  marriage,  although  he  and  his  wife  entered  into  an  ante- 
nuptial contract  by  the  terms  of  which  the  wife  was  to  retain  her  own 
property  and  was  to  have  only  a  specified  interest  in  a  certain  part  of  his- 
estate. 

W.  W.  Dickerson  for  appellants. 

Collins  &  Finley  and  O'Hara  &  Bryan  for  appellees. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  1854  Thomas  Vest  made  his  will,  devising  his  entire  estate  to 
his  wife  and  her  children.  In  1858  his  wife  died.  In.  1862  he  mar- 
ried Mrs.  Rachael  Le  Vesque,  with  whom  he  had  an  ante-nuptial 
contract,  which  was  entered  into  a  short  time  before  marriage,  by 
which  she  was  to  remain  the  owner  of  all  her  property,  and  she  was 
to  have  no  marital  rights  in  his  property  by  virtue  of  the  marriage, 
except  a  specific  interest  in  a  certain  tract  of  land  during  his  life,. 
and  the  use  of  two  slaves  and  the  use  of  one  room  in  his  house,  &c., 
after  his  death,  during  life. 

He  died  in  1885,  leaving  her  as  his  widow  and  without  destroying 
the  will  that  he  made  in  1854.  After  his  death  the  will  was  probated 
in  the  Boone  County  Court  by  the  devisees;  but  some  of  his  heirs  re- 
sisted the  probate  of  the  will,  and  appealed  to  the  circuit  court  and 
that  court  aflftrmed  the  action  of  the  county  court  in  admitting  the 
will  to  probate,  and  the  same  parties  have  appealed  to  this  court. 

The  only  question  presented  by  the  appeal  for  decision  is,  whether 
or  not  the  marriage  in  1862  revoked  the  will  made  in  1854?  The 
appellees'  contention  is,  that  as  the  Object  of  section  9,  chapter  113, 
General  Statutes,  declaring  that  the  marriage  of  any  person,  whether 
man  or  woman,  after  having  made  a  will  revoked  the  will,  was  de- 
signed to  prevent  fraud  upon  the  marital  rights  of  the  other  contract- 
ing party,  and  as  the  marital  rights  of  the  second  Mrs.  Vest  could 
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not  be  affected  by  the  antecedent  will,  because  of  the  marriage  con' 
tract  securing  to  her  all  her  own  estate  and  specifying  what  interest 
she  should  be  entitled  to  in  his  estate,  and  excluding  her  right  to 
any  other  interest  therein,  which  contract  controlled  as  to  her  prop- 
erty rights  in  her  husband's  estate,  the  antecedent  will  was  no  fraud 
upon  her  marital  rights;  hence,  the  will  was  not  revoked  by  the 
marriage. 

The  case  of  Stewart  v.  Mulholland,  Ac,  is  relied  on  in  support  of 
that  contention.    10  Ky.  Law  Rep.,  824. 

In  that  case  Mrs.  Mary  Hall  Jacob  and  James  R.  Stewart,  be- 
ing about  to  marry  each  other,  entered  into  a  marriage  contract,  by 
which  it  was  agreed,  among  other  thintfs,  relative  to  their  property 
rights  after  marriage,  that  Mrs.  Jacob  should  have  the  power  to  dis- 
pose of  her  property  by  will.  The  will  was  made  on  the  9th  of  Jan- 
'  uary,  after  the  terms  of  the  marriage  contract  were  agreed  <in.  The 
said  contrjict  was  reduced  to  writing  on  the  11th  of  January,  and  on 
the  12th  of  January  it  was  signed  by  both  parties. 

Mr.  Stewart  having  been  informed  that  Mrs.  Jacob  had  made  said 
will  pursuant  to  the  understanding  between  them,  and  (m  the  same 
day  (the  12th)  the  marriage  ceremony  was  performed,  this  court 
heid  in  that  case  that  the  close  proximity  of  the  events  above 
detailed  showed  that  they  were  a  part  and  parcel  of  but  one  agree- 
ment, which  was  consummated  and  completed  by  the  perform- 
ance of  the  marriage  ceremony,  which  agreement  was  to  control  the 
marriage  relation  as  to  property  rights,  instead  of  the  statutory  regu- 
lations in  regard  thereto,  and  which  was  to  take  eflfect  and  control  the 
property  rights  of  the  parties  from  and  after  the  marriage;  that  tlie 
agreement  as  to  the  particular  power  of  Mrs  Jacob  to  dispose  of  her 
property  by  will  was  to  bo  construed  as  if  made  simultaneously  with 
the  marriage;  and  as  the  will,  made  just  three  days  before,  was  a 
part  of  the  whole  agreement,  consummated  and  completed  by  the 
marriage,  and  which  took  effect  from  and  after  that  event,  it  should 
be  regarded  as  speaking  from  that  time  forward,  and  as  consenting  at 
that  time  that  said  will  should  be  the  will  that  the  parties  contem- 
plated that  the  wife  Ljhould  make  after  marriage. 

The  case  of  Stewart  v.  Powell,  12  Ky.  Law  Rep.,  448,  thus  con- 
strues the  case  of  Stewart  v.  Mulholland.  But  the  case  here  is  not 
governed  by  the  Mulholland  ?ase.  That  case  simply  recognized  the 
right  of  the  wife  to  dispose  of  her  separate  property  by  will,  if  her 
husband  agreed  that  she  might  do  so;  and  that  he  could  agree  upon 
their  marriage  that  the  will  she  had  made,  just  three  days  before 
iind  by  his  consent  and  in  ])ursuance  to  the  power  that  she  was  to 
possess,  should  be  her  will,  the  same  as  if  he  had,  immediately  after 
the  i)erformance  of  the  marriage  ceremony,  executed  the  power.  But 
it  was  not  intended  to  say,  nor  was  it  said,  that  the  husband  by  ante- 
nuptial contract  could  continue  in  force  a  will  already  made  by  him, 
because  he,  being  sui  juria  all  the  time  as  to  that  matter,  can  make 
a  will  after  marriage  disposing  of  all  ins  property  as  he  may  wish, 
subject,  however,  to  such  marital  rights  as  his  wife  may  passess, 
and  which  can  not  possibly  be  a  fraud  upon  her  rights;  and  it 
was  the  possibility  of  a  fraud  upon  the  marital  rights  of  either  party 
that  caused  the  Legislature  to  de<?lare  that  marriage  should,  ipso 
facfOj  revoke  a  will  previously  made  by  either  contracting  party, 
save  in  the  instance  mentioned  in  the  statute. 

But  where  the  husband,  simultaneously  with  the  marriage,  or  after, 
then  gave  the  wife  the  power  to  dispose  of  her  separate  property  by 
will  and  to  allow  her  to  adopt  a  will  previously  made,  would  be 
equivalent  to  giving  her  the  power  to  make  a  will  after  marriage. 
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The  Jud[2:inent  is  reversed,  with  directions  to  reject  the  probate  of 
the  will. 


Jenkins  v.  Keith. 
Same  v.  Same. 
Same  v.  Same. 

Devise  te  out  with  parol  understanding  that  devisee  zvas  to  held  in  trust  for  aft' 
^ther — Administrators — Testrttor  devised  his  entire  estate,  except  certain 
speoffic  lejs^acies,  to  his  mother,  entirely  pretermitting  his  wife,  who  survived 
him.  The  executor  of  the  will  refusing  to  qualify,  the  wife  qualified  as  ad- 
ministratrix, with  the  will  annexed,  and  gave  |ecurity  as  such.  She  never 
made  any  settlement  as  such  administratrix  and  died  having  devised  her 
estate  to  the  surety  on  her  bond.  In  this  action  by  the  mother  of  testator 
against  such  surety  to  recover  the  estate  received  by  the  administratrix  and 
never  accounted  for,  Held— 

/^irst— The  evidence  is  not  sufficient  to  show  that  the  estate  was  devised  to 
the  mother  under  a  parol  a^rreement  by  her  to  h*ild  in  trust  for  the  wife. 
Bat  it  is  shown  that  the  mother  permitted  the  wife  to  retain  the  esta'e  and 
use  it  for  her  maintenance. 

Second — The  surety  on  the  wife's  bond  should  be  held  liable  for  only  such 
part  of  the  estate  as  she  had  received  as  devisee  of  the  wife. 

{^Filecl  March  24,  1892— .Yo^  to  be  reported.)      ' 

'  T.  A.  Logman  and  Hallam  &  Myer«  for  appellant. 

IrVm.  Goebel  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judj]:e  Bennett. 

Dr.  Jannes  Keith  died  leaving:  a  last  will  by  which,  after  devising 
.some  specific  legacies,  he  devised  all  the  rest  of  the  estate  to  his 
mother,  entirely  pretermitting  his  wiff»,  Clara  Keith,  with  whom  J^e 
A%'as  living  upon  amicable  terms. 

The  persons  named  in  the  will  as  executors  refused  to  qualify;  and 
the  widow,  notwithstanding  the  will  pretermitted  her,  had  the  will 
probated  in  the  county  court  and  qualified  as  administratrix,  witli 
the  will  annexed,  and  took  charge  of  the  estate  as  such  administra- 
trix, giving  the  appellant,  her  mother,  on  her  bond  for  the  faithful 
performance  of  her  du'ies  as  adujinistratrix. 

The  widow  died  testate,  without  having  settled  with  the  county 
•court,  or  without  having  accounted  to  the  appellee  for  the  residuum 
of  the  estate,  after  paying  debts  and  special  legacies.  The  api)ellee, 
the  mother  and  the  residuary  devisee  of  Dr.  Kieth,  brought  this  ac- 
tion against  the  appellant,  a?  surety  on  Clara  Keith's  bond  as  admin- 
istratrix and  as  her  devisee,  to  recover  the  whole  residuum  of  said 
estate.  The  court,  however,  refused  to  give  personal  Judgment 
against  the  appellant,  but  adjudged  that  w^hat  remained  of  Dr. 
Keith's  estate,  and  which  could  be  traced  into  the  hands  of  appel- 
lant, &s  devisee,  could  be  recovered;  the  amount,  however,  was  not 
to  exceed  $5,000. 

It  seem.s  that  the  court  thus  limited  the  amount  of  recovery,  be- 
cause Clara  Keith  kept  and  had  controlled  and  used  the  estate  as  she 
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wished,  with  the  consent  of  the  appellee,  who  offered  to  take  the 
sum  of  $5,000  from  the  appellant  in  full  of  her  claim. 

It  was  also  adjudged  that  if  the  appellant  refused  to  pay  said  sum 
a  sufficiency  of  some  real  estate  that  belonge<i  to  Clara  Keith,  and 
which  she  devised  to  the  appellee,  be  sold  to  realize  tliat  sum.  From 
that  judgment  the  appellant  appeals. 

She  contests  the  right  of  the  appellee,  upon  the  ground  that  Dr. 
Keith  devised  his  estate  to  her  in  secret  trust  for  his  wife,  Clara 
Keith,  which  trust  the  appellee  admitted,  and  in  recognition  of 
which  she  allowed  Clara  Keith  to  take  charge  of  the  estate,  and  con- 
trol and  dispose  of  it  as  her  own,  which  estopped  her  from  now 
asserting  any  claim  to  the  estate. 

Mr.  Hallam,  the  only  witness  that  ever  Jheard  Dr.  Keith  say  that 
the  residue  of  his  estate  was  willed  to  the  appellee  in  trust,  says,  in 
substance,  that  at  the  request  of  Dr.  Keith  he  wrote  his  will;  that 
the  doctor,  making  no  provision  for  his  wife,  he  suggested  to  him 
that  it  might  be  difficult*  to  sustain  the  will  for  that  reason.  He  re- 
plied that  his  mother  understood  that  his  wife  was  to  have  the  bene- 
fit of  the  estate;  that  after  Dr.  Keith's  death  he  saw  the  appellee* 
and  she  said,  in  substance,  that  the  estate  was  for  the  benefit  of  Clara 
Keith.  The  app^r-llee  denies  most  positively  that  she  had  such  con- 
versation with  Mr.  Hallam;  and  she  denies  that  her  son  ever  in- 
formed her  that  the  estate  was  willed  to  her  in  trust  for  Clara  Keith; 
or  that  she  understood  from  any  source  that  such  was  the  purpose  of 
her  son.  She  also  Siiys  that  Clara  Keith  always  regarded  the  estate 
as  belonging  to  her  and  as  having  no  right  to  it  herself. 

The  appellee  was  rich  and  on  friendly  terms  with  Clara  Keith, 
and  the  chancellor  had  a  right  to  infer,  from  the  facts  and  circum- 
stances proven,  that  the  appellee  was  willing  that  she  should  use  as 
much  of  the  estate  as  she  needed  for  a  support;  and  the  evidence  of 
Mrs.  Walcot  is  in  accordance  with  that  idea.  But  we  think  the  evi- 
dence is  clear  that  the  appellee  never  intended  to  relinquish  her  right 
to  any  of  the  estate  that  might  remain  after  tUe  support  of  Clara 
was  taken  out  of  it;  and  she  having  died,  the  appellee  asserted  her 
right  to  the  estate,  and  the  court,  doubtless  taking  that  view  of  the 
•matter,  allowed  her  the  residuum  only. 

As  said,  the  appellee  was  rich,  and  the  inference  is  strong  why 
Clara  Keith  did  not  claim  her  distributable  interest  in  her  husband's 
eState,  to-wit:  That  she  hoped  that  the  appellee  would  provide  for 
her,  and  as  the  value  of  her  husband's  estate  was  entirely  conject- 
ural, she  preferred  to  look  to  the  appellee  and  not  offend  her. 

It  is  needless  to  discuss  whether  or  not  a  trust,  not  intimated  by 
the  will.  Would  be  allowed  to  change  its  plain  provisions,  because 
the  court  had  a  right  to  pass  upon  the  conilict  of  evidence  in  refer- 
ence to  that  matter,  which  it  did,  deciding,  doubtless,  that  if  such 
trust  could  be  shown  by  parol,  it  should  be  clearly  and  satisfactorily 
established,  which  is  not  the  case  here.  On  the  contrary,  we  think 
the  proof  preponderates  the  other  way. 

The  judgment  is  affirmed. 


Hack  WORTH  v.  Harlan's  heirs. 

{^Filed  March  31.  1892— iVb<  to  be  reported.) 

1,  The  evidence  herein  sustains  the  chancetlor'^s  finding  that  appellant  had  no 
title  to  the  land  in  controversy  at  the  time  of  the  commencement  of  thifr 
action  and  that  the  patent  he  acquired  for  said  land  thereafter  was  void, 
because  the  land  had  been  previously  granted  to  others. 
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2.  Adverse  possession — Litvitaiion — The  period  of  time  daring  which  a  de- 
fendant holds  land  after  a  snit  is  inBtitnted  to  recover  it  from  him,  can  not 
be  added  to  the  period  beheld  ench  land  adversely  previous  to  its institntion, 
in  order  to  aid  defendant's  plea  of  adverse  possession  for  the  statutory 
period. 

3.  A  warning  order  is  not  void  decause  granted  by  the  court  instead  of  the 
clerk.     The  coart  is  authorized  to  issue  such  order  as  well  as  the  clerk. 

4.  Motion  to  dismiss  action — Evidence — The  court  did  not  err  in  refusing  to 
dismiss  the  action  upon  what  purported  to  be  the  written  request  of  the 
plaintiffs,  objection  being  made  to  the  dismissal  on  the  ground  that  the  sig- 
nature to  such  writing  was  not  genuine,  the  burden  was  on  defendant  to 
prove  its  genuineness  and  this  he  failed  to  do. 

B.  E.  Roe  and  S.  J.  Pugh  for  appellant. 
R.  F.  Bennett  and  Cochran  A  Son  for  appellees. 
Appeal  from  Greenup  Circuit  Court. 
Opinion  of  the  court  by  Judjje  Bennett. 

In  1852  the  heirs  of  Joshua  Harlan  brought  this  action  of  eject- 
ment in  the  Lewis  Circuit  Court  against  the  widow  and  heirs  of 
Samual  Seatou  and  John  Hackworth  to  recover  about  20,626  acres  of 
land. 

The  case  was  brought  to  this  court  and  it  was  decided  that  the 
Harlans  were  the  owrfers  of,  and  entitled  to,  the  possession  of  said 
land,  but  the  Seatons  were  entitled  to  pay  and  a  lien  on  tlie  land 
for  their  lasting  and  valuable  improvements.    18  B.  M.,  312. 

Upon  the  return  of  the  case  to  the  lower  court  an  agreed  Judgmeiit 
was  entered  in  accordance  with  the  opinion  of  this  coifi-t,  which 
judgment  awarded  to  the  Harlans  the  title  to,  and  the  right  of,  pos- 
session of  the  land,  and  to  the  Seatons  a  ritrht  to  pay  for  the  im- 
provements put  upon  the  land  and  a  lien  on  the  land  to  secure  the 
same,  and  the  case  was  referred  to  a  special  commissioner  to  ascer- 
tain and  report  the  value  of  the  improvements,  Jcc.  But  the  claim 
of  Hackworth  to  a  part  of  the  land  was  not  included  in  the  agreed 
judgment,  his  claim  av as  left  open  for  future  adjudication. 

It  seems  to  us,  without  reciting  in  detail  the  facts,  that  the  claim 
of  Hackworth,  at  the,  time  the  action  was  brou<?ht,  had  no  legal 
foundation  upon  which  to  stand,  and  the  decision  of  this  court 
virtually  settled  that  matter.  It  also  seems  to  us  that  the  patents 
that  Hackworth  obtained  for  1,600  acres  of  the  land  after  the  suit  was 
brought,  which  was  then  being:  prosecuted  against  him  *to  recover* 
the  possession  of  the  land  by  adverse  title,  could  not  avail  Hack- 
worth  in  the  same  action,  because  said  patents  were  obtained  for 
land  already  patented  toothers,  consequently  they  were  void;  sewnd, 
the  time  the  land  was  held  under  said  patents,  after  suit  was  brought 
to  recover  the  possession  of  it,  could  not  be  added  to  the  period  of 
adverse  possession  which  the  law  requires  in  order  to  complete  the 
party's  right  to  the  land.  The  time  required  to  make  an  adverse 
holding  ceases  upon  the  institution  and  prosecution  of  the  suit  to 
recover  the  possession  of  the  land. 

But  it  is  said  that  the  order  of  warning  granted  by  the  court 
against  the  Hackworth  heirs  was  void,  because  it  was  granted  by 
the  court  and  not  the  clerk.  It  is  sufficient  to  say  that  section  504 
of  the  Civil  Code  expressly  authorizes  the  (unirU  upon  proper  affidavit, 
4lx^.,  to  make  the  order.  It  is  also  claimed  that  the  court  erred  in 
not  dismissing  the  action  upon  the  written  request  of  the  Harlan 
heirs. 
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The  objection  to  the  motion  put  in  issue  the  genuineness  of  the 
paper  offered  as  the  basis  of  the  motion,  and  it  devolved  upon  the 
appellants  to  show  that  it  was  genuine.  But  the  nearest  they  came 
to  showing  the  fact  was  that  one  person,  Harlan,  made  affidavit 
that  the  persons  whose  names  appeared  to  the  paper  were  the 
Harlan  heirs.  That  attidavit  does  not  prove  that  they  signed  the 
paper. 

Also,  Mr.  Roe,  attorney  for  W.  W.  Jones,  who  is  not  a  party  to 
the  suit  but  claims  an  interest  in  the  land,  swears  that  he  had 
authority  from  the  Harlan  heirs,  referring  to  the  paper  filed,  to  dis- 
miss the  suit.  That  affidavit  does  not  ])rove  that  the  Harlans  signed 
the  paper.  But  the  Seaton  heirs  were  entitled  to  have  the  suit 
remain  on  the  docket  and  tried  in  order  to  enforce  the  amount  of 
their  lien  and  have  the  land  sold  to  satisfy  it.  And  if  appellant's 
claim  stood  in  the  way  of  their  right  they  had  the  right  to  have  the 
case  remain  on  the  docket  for  the  purpose  of  relieving  the  land  of 
that  claim  in  order  that  the  realization  of  the  amount  of  their  claim 
might  not  be  affected  by  it. 

There  is  no  objection  to  the  order  of  revivor. 

The  judgment  is  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


BUOKLEB,  ADM'B  T.  WeLLS,  ADM^B. 

Filed  May  11,  1892.     Appeal  from  Robertson  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  affirming. 

1.  Final  order — Rci'iz'or — In  an  action  to  set  aside  a  conveyance  of  land  as 
fraudulent,  an  order  reciting  that  if  the  plaintiff's  debt  was  not  paid  by  a 
certain  time  judgment  would  be  rendered  directing  a  sale  of  the  laud  to 
satisfy  the  plaintiff's  claim,  was  not  a  final  judgment;  and  the  plaintiff  in 
the  action  having  died  and  more  than  a  year  from  the  time  when  the  order 
of  revivor  might  have  been  made  having  elapsed  without  any  steps  being 
taken  to  revive  the  action,  the  court,  upon  the  defendant's  motion,  properly 
dismissed  the  action. 

2.  A  return  of  tw  property  must,  in  the  absence  of  grounds  for  an  attach- 
ment, be  alleged  and  shown  before  a  court  of  equity  will  entertain  a  petition 
to  set  aside  a  conveyance  as  fraudulent. 

Winfield  Buckler  for  appellant;  Ross  k,  Owens  for  appellee. 

Cabden  v.  Deabino. 

Filed   May  11,   1892.    Appeal   from   Hart  Circuit   Court.     Opinion   of    the 
court  by  Presiding  Judge  Yost,  reversing. 

1.  A  landlord's  lien /or  supplies  ftirnished  the  tenB.iL\i  m  order  to  enable  him 
to  subsist  and  raise  his  crop  can  be  enforced  only  by  a  suit  in  equity.  The 
remedies  of  distress  and  attachment  are  allowed  only  for  the  collection  of 
rent. 

2.  Exemptions — Property  exempt  from  execution  is  also  exempt  from  die— 
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tress  or  attachment  for  rent;  bnt  no  part  of  the  tenant's  crop  is  exempt 
from  the  landlord's  lien  for  sapplies  furnJBhed. 

3.  Ki^ht  to  personal  judgment — In  this  proceedin^^  in  rem  to  sabjeot  the 
tenant's  property  to  the  payment  of  the  landlord's  debt,  in  which  there  was 
no  snmmons  issned  citing  the  tenant  to  apoear,  it  was  error  to  render  a  per- 
sonal judgment. 

Lewis  McQaown  and  W.  Beard  for  appellant;  H^  C.  Martin  for  appellee. 

Dedman  v.  Miltet. 

Filed  May  11,  1892.     Appeal    from    McCracken   Court   of    Common   Pleas.. 

Opinion  of  the  court  by  Judge  Brent,  reversing. 

Forcible  detainer — Improvements— Res  adjudicata — One  who  has  entered  upon 
land  under  a  verbal  lease,  which  is  within  the  statute  of  frauds,  and  has 
made  improvements  which  have  enhanced  the  value  of  the  land,  may,  in  a 
proceeding  of  forcible  detainer}  rely  upon  his  claim  for  improvements  to 
defend  his  possession,  and  if  he  does  so  he  can  not  be  evicted  until  the 
claim  is  settled.  Bnt  if  he  permits  himself  to  be  evicted  without  asserting 
his  claim,  that  proceeding  is  not  a  bar  to  an  action  by  him  to  recover  for 
the  improvements. 

C.  H.  Thomas  for  appellant. 

Robinson,  &c.  t.  Tubnbb^ 

Filed  May  11,  1892.     Appeal  from  Montgomery  Circuit  Court.     Opinion  of 
the  court  by  Judge  Brent,  affirming. 

1.  Questions  for  court  and  jury— Ivl  an  action  npon  a  sheriff's  bond  to  recover 
damages  for  his  failure  to  levy  a  distress  warrant,  one  of  the  defenses  being 
that  the  property  '  which  the  sheriff  failed  to  levy  upon  was  exempt,  the 
question  as  to  whether  the  distress  defendant  had  a  "family''  within  the 
meaning  of  the  exemption  laws  should,  under  proper  instructions,  have 
been  submitted  to  the  jury.  But  as  there  was  no  contrariety  of  evidence, 
aud  the  court  would  have  been  justified  in  giving  a  peremptory  instruction 
for  plaintiff  on  that  point,  the  defendant  was  not  prejudiced  by  the  action 
of  the  oourt  ia  hearing  the  evidence  on  that  point  himself  and  not  allowing 
the  jury  to  pass  upon  the  question. 

2.  Ejcemjttions — As  the  only  persons  who  lived  with  the  debtor,  an  un- 
married woman,  were  a  sister  and  aunt  who  were  not  dependent  upon  her 
for  a  support,  she  was  not  entitled  to  the  benefit  of  the  exemption  laws. 

White  (fc  Brooks  for  appellants;  Young,  Mitchell  <fc  Young  for  appellee. 

OwENSBOBO,  Falls  of  Rough  and  Gbee.n  Riveb  Railboad  Co.  v.  Obay. 

Filed  May  11,  1892.     Appeal  from   Daviess  Circuit  Court.     Opinion   of  the 
court  by  Judge  Barbour,  reversing. 

1.  Right  of  corporation  to  abandon  condemnation  proceedings — A  railroad  cor- 
poration may  at  any  time  after  instituting  a  proceeding  to  condemn  land 
for  its  right  of  way  abandon  the  proceeding,  and  can  not  be  compelled  to 
pay  the  attorney's  fees  and  extraordinary  expenses  incurred  by  the  owner 
of  the  land  sought  to  be  condemned. 

2.  Liability  of  corporation  for  costs  of  condemnation  proceedings — Even  if  the 
owner  of  the  land  could  maintain  an  action  against  the  corporation  to  re- 
cover such  fees  and  extraordinary  expenses,  yet  as  the  allegation  of  the  pe- 
tition in  this  case  is  that  he  lost  time  and  incurred  liability  whereby  he  was 
damaged  in  a  named  sum,  and  there  is  no  allegation  of  an  express  promise 
to  pay  the  damages,  or  facts  showing  an  implied  promise  to  pay  them,  it 
"was  error  for  the  court«to  render  judgnvent  for  the  amount  without  hearing 
proof  and  assessing  the  damages  or  causing  them  to  be  assessed  by  a  com- 
missioner or  jury. 

3.  Same — For  the  witnesses'  fees  and  other  court  costs  the  plaintiff  should 
haTe  recovered  in  the  cobdemnatioa  proceeding  and  can  not  maintain  an 
action  for  them. 

J.  A.  Dean  for  appellant;  Sweeney^  Silis  ^  Sweeney  for  appellee. 
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HOBSI^T  ▼.  Hooo. 

Filed  May  11,  1892.     Appeal  from  Letcher  CircDit  Court.      Opinion  of    the 

coart  by  Presidin^jr  Jadge  Yost,  nffirmin^. 

Pleading — Objections  waived — A  defendant,  by  joining?  issne  on  a  petition, 
waives  all  right  to  object  to  that  pleading  because  the  caption  did  not  con- 
tain the  word  **petition"  or  ^'petition  in  equity,"  as  required  by  subsection 
2,  section  110,  Civil  Code. 

W.  P.  D.  Bush  and  John  L.  Scott  for  appellant;  Jas.  Andrew  Scott  for 
appellee. 

BucKLEB  V.  Reese. 

Filed  May  18,  1892.     Appeal  from  Robertson  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

A  cross- petition  is  not  allowed  to  a  defendant  except  upon  a  cause  of  ac- 
tion which  affects,  or  is  affected  by,  the  original  cause  of  action.  It  is  pri- 
marily essential  to  this  pleading  that  it  should  be  confined  to  the  subject 
matter  of  the  petition. 

Winfield  Buckler  for  appellant;  L.  W.  Robertson  for  appellee. 

Wabd  v.  Rhodes. 

Filed  May  18,  1892.    Appeal  from  Henderson  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  reversing. 

1.  Arbitration  and  award — As  the  award  of  arbitrators  to  whom  the  mattera 
in  litigation  in  this  suit  were  submitted  by  agreement  does  not  bear  upon 
its  face  evidence  of  such  a  mistake  of  law  or  fact  as  to  produce  the  convic- 
tion that  the  conclusion  was  improperly  reached,  and  there  is  no  allegation 
by  exception  or  otherwise  that  there  was  either  fraud  or  mistake  on  the  part 
of  appellant  or  the  arbitrators  in  making  the  award,  or  that  they  acted  un- 
fairly or  corruptly,  the  appellee  was  not  entitled  to  have  the  award  set 
aside. 

2.  Same — While  the  statute  requires  that  each  party  shall  be  furnished 
with  a  copy  of  an  award  before  the  court  is  authorized  to  render  judgment 
thereon,  the  failure  to  comply  with  this  requirement  does  not  invalidate  the 
award,  but  merely  postpones  the  right  to  judgment.  Therefore,  the  court 
in  this  case  having  rendered  judgment  on  the  award  before  that  require- 
ment  of  the  statute  had  been  complied  with  it  was  proper  to  set  aside  that 
judgment,  but  the  court  erred  in  also  setting  aside  the  award. 

3.  Power  of  court  to  set  aside  jud^f^vtent — After  final  judgment  had  been  ren- 
dered ancT  an  appeal  granted  the  court  had  no  authority  at  a  subsequent 
term  to  dismiss  the  action  and  counter-claim  over  the  objection  of  both 
parties. 

Thomas  E.  Ward  for  appellant;  E.  M.  Hutcheson  for  appellee. 

ElOTZ   v.   KliOTZ. 

Filed  May  18,  1892.     Appeal  from   Louisville  Chancery  Court.     Opinion  of 

the  court  by  Judge  Brent,  affirming. 

Benevolent  societies —  IV/w  may  be  beneficiary — Under  the  constitution  of  the 
Knights  of  Honor,  a  benevolent  spciety,  a  member  may  designate  as  the 
beneficiary  of  the  fund  to  be  paid  at  his  death  any  member  of  his  family  or 
any  person  dependent  on  him;  and  the  benefit  certificate  having  been  made 
payable  to  the  person  thus  designated  he  is  entitled  to  the  fund  as  against 
all  other  persons,  provided  there  are  no  peculiar  equiti§8  between  the  claim- 
ants. And  the  member  may  designate  as  the  beneficiary  an  adult  child, 
to  the  exclusion  of  the  widow  and  infant  children. 

Andrew  A.  Hagan  for  appellant;  Charles  A.  Wilson  and  George  B.  Eastin 
for  appellee. 
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Woods,  ex'or,  Ac.  v.  Devers,  Ac. 
{Filed  April  7,  1892— JV^o^  to  be  reported.) 

1.  Where  the  validity  of  a  will  is  contested  the  jury  have  the  right  to  de- 
-fcermine  what  parts,  if  any,  of  the  paper  are  valid,  and  what  parts  invalid  as 
the  last  will  of  the  decedent. 

2.  Devise  to  draftsman  of  will — Evidence — Burden  of  proof — A  devise  by  a  tes- 
tator to  the  draftsman  of  his  will  is  not  void  ipso  facto.  Bat  whdre  saoh 
testator  is  of  feeble  intellect  at  the  time  of  the  execution  of  the  will,  and 
the  draftsman  ip,  and  has  been,  for  a  long  period,  his  confidential  and  trusted 
Adviser,  and  the  will  almost  wholly  excludes  his  kindred  for  the  draftsman, 
who  is  of  no  kin,  then,  by  satisfactory  evidence,  the  draftsman  must  rebut  the 
presumption  of  undue  influence  that  grows  out  of  such  facts.  But  the  bur- 
den of  proof  is  in  the  first  instance  on  the  contestants  of  the  will  and  not 
on  such  draftsman. 

J.  D.  Hunt,  Breckinridge  &  Shelby  and  Beauchainp  <fe  Allen  for 
appellants. 

Geo.  Denny,  jr.,  Geo.  B.  Kinkead  and  C.  J.  Bronston  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  will  of  Harriet  Woods,  who  died  in  Lexington  on  the  28th 
of  October,  in  the  year  1883,  was  admitted  to  probate  by  the  Fayette 
County  Court  on  the  3d  of  November,  of  the  same  year.  It  was 
signed  and  properly  executed  by  her  on  the  4th  of  September,  1883. 
The  attesting  witnesses  were  two  physicians,  R.  L.  Coleman  and 
Thomas  Foster. 
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Her  estate,  at  the  date  of  the  will,  was  of  the  value  of  $5,000  or 
$6,000.  After  making,  by  items  two  and  three  of  the  will,  a  devise 
of  $500  to  Adelia  Devers,  and  of  a  like  sum  to  Barbara  Strobridge^ 
she  devised  to  the  children  of  her  uncle  (John  Woods)  $3,000,  and 
providing  that  if  none  of  those  children  were  living  at  her  death 
that  legacy  was  to  become  a  part  of  her  residuary  estate  and  pass  ac- 
cordingly. 

By  item  "Seven  of  the  will  the  testatrix  devised  all  of  her  property,, 
"not  required  for  debts,  letracies  and  the  cost  of  a  monument,"  to- 
her  friend  and  executor,  R.  A.  Thornton,  in  consideration,  as  the 
testatrix  expresses  it,  ''of  his  kindness  to  me  and  as  a  compensation 
for  his  services  in  administering  my  estate,  and  I  nominate  and  ap- 
point him  to  be  executor  of  this  my  will  and  request,  this  court  to* 
require  no  security  of  him,"  &c. 

The  heirs  at  law  of  the  testatrix  took  an  appeal  from  the  order  of 
probate  and  contested  the  validity  of  the  writing  on  two  grounds: 
First,  the  want  of  mental  capacity  on  the  part  of  the  testatrix  to- 
make  a  will;  second,  that  the  writing  offered  as  her  will  was  the 
result  of  an  undue  influence  exerted  over  the  testatrix  by  the  drafts- 
man, who  was  one  of  the  beneficiaries  of  that  instrument.  The  will 
was  written  by  R.  A.  Thornton,  who  is  made  residuary  devisee  and 
who,  at  the  time,  was  her  confidential  adviser,  and  had  been  for 
some  time  prior  to  the  execution  of  the  paper. 

The  issue  of  will  or  no  will  was  presented  to  the  jury  and  they  re- 
turned this  verdict:  **We  of  the  jury  find  from  the  evidence  that 
items  one,  two,  three,  four  and  five  of  the  paper  purporting  to  be 
the  last  will  of  Harriet  Woods,  and  also  so  much  of  the  item  seven: 
as  appoints  B.  A.  Thornton  executor  of  said  will,  to  be  the  last  will 
of  Harriet  Woods.  We  further  find  that  the  remainder  of  said 
paper  is  not  the  will  of  Harriet  Woods.  We  further  state  and  put 
on  record  that  the  foregoing  verdict  is  not  intended  to  impugn  the 
motives  of  R.  A.  Thornton,  but,  on  the  contrary,  desire  to  exon<- 
erate  him  from  all  intentional  fraud  or  deception  in  any  way  planned 
or  carried  out  by  him.  S.  H.  Siiivkl,  Foreman,^^ 

That  part  of  the  instrument  which,  by  the  verdict,  is  held  to  be 
no  part  of  the  will  embraces  alone  the  devise  to  the  draftsman,  and 
as  the  jury  have  said  that  the  testralrix  had  mental  capacity  to  ex- 
ecute the  paper,  when  finding  against  the  devise  to  the  draftsman,  it 
must  have  been  based  on  the  belief  that  this  part  of  the  instrument 
was  the  result  of  an  undue  influence  exercised  over  the  testratrix  hy 
the  api)ellant,  Thornton. 

Section  35  of  chapter  113,  General  Statutes,  provides  that  a  jury 
shall  be  empaneled  to  try  whether  or  how  much  of  any  testamentary 
paper  produced  is  or  is  not  the  last  will  of  the  testator,  and  the  right 
of  the  jury,  either  with  or  without  the  statute,  to  say  how  much  of 
the  paper  is  valid  and  what  part  invalid  is  not  questioned. 

It  is  contended  by  counsel  tor  the  appellant  there  is  no  evidence  of 
fraud  or  undue  influence  exercised  or  attempted  to  be  exercised  to 
procure  this  will,  or  any  part  of  it,  and  if  the  verdict  is  sought  to  be 
maintained  on  thegrround  of  undue  influence  there  is  no  evidence 
whatever  to  support  it,  and  this  branch  of  the  case  will  alone  be 
considered. 

We  have  read  carefully  the  testimony  in  this  case,  and  the  testi- 
mony for  the  propoundersof  the  will,  when  considered  alone,  makes 
out  a  clear  case  that  its  contents  was  the  ofispring  of  the  testratrix's 
own  mind  and  that  her  mental  capacity  couid  not  well  be  doubted^ 
The  arrangements  for  attesting  the  will  were  made  by  her  and  the 
attending  physician,  at  ber  o-wn  request,  procured  the  other  attest- 
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in^  witnesR,  and  both  establish  the  fact  that  the  paper  is  the  will  of 
Harriet  Woods.  They  are  sustained  in  their  conclusion  by  many 
other  witnesses  who  knew  the  testatrix  well  and  had  known  her  for 
years.  There  is  also  an  absence  from  this  record  of  any  thing  said  or 
done  by  the  appellant  to  induce  the  testatrix  to  execute  the  paper^ 
and  if  his  presence  or  action  led  to  such  a  result  he  was  uncon&cious 
of  that  met,  and  it  is  manifest  that  the  condition  of  her  estate  and 
the  circumstances  surrounding  him  at  the  time  induced  the  belief 
that  what  was  left  of  the  estate  would  not  greatly  exceed  his  fees  for 
services  rendered  the  testatrix  and  in  administering  her  estate  after 
her  death. 

Such  facts  induced  the  special  finding  by  the  jury  and  clearly 
appear  from  the  record  and  induced  the  appellant,  no  doubt,  to  write 
the  will. 

While  the  testimony  for  the  will  is  strong  and  convincing  in  its 
character,  that  for  the  contestants  presents  a  case  where  a  woman 
past  the  age  of  sixty  years,  in  almost  a  demented  condition,  feeble, 
Doth  physically  and  mentally,  is  publishing  a  will  by  which  the 
draftsman  may  become  the  principal  devisee  of  her  estate  to  the 
exclusion  of  her  own  kindred.  Although  of  ample  means  to  live 
well  she  denied  herself  the  comforts  of  life— with  an  old  negro  man 
for  her  servant  and  at  times  in  such  a  filthy  and  nude  condition  as 
would  excite  the  sympathy  of  those  around  her,  and  committing 
act  after  act  that  indicated  a  mind  as  well  as  a  body  wrecked  by 
disease. 

The  statements,  or  some  of  them,  made  by  witnesses  for  the  con- 
testants, may  appear  incredible  when  contrasting  it  with  that  for 
the  propounders  of  the  will,  still  the  question  of  fact  was  one  for  the 
jury,  and  with  this  conflicting  testimony,  coming  from  the  lips  of 
many  witnesses  on  each  side,  the  jury  considered  and  weighed  it, 
and  it  being  their  province  to  determine  the  issue  on  the  facts  we 
can  not  disturb  it,  if  supported  by  the  evidence. 

The  testimony  shows  the  appellant  had  been  kind  to  her  in  many 
ways.  That  she  left  no  kindred  nearer  than  first  cousins  and  had 
no  social  relations  with  any  of  her  kindred  or  even  communication 
with  them  for  any  purpose,  except  on  one  or  two  occasions.  It  ap- 
pears from  the  testimony  of  the  appellant  that  the  testatrix,  for  a 
number  of  years,  sought  him  as  an  adviser,  if  not  as  an  attorney,  in 
regard  to  her  estate  and  property,  and  whil^  he  made  no  charge 
against  her  he  was  the  only  person  in  whom  she  had  confidence  or 
«eems  to  have  confided  in  with  reference  to  her  business  transactions. 
With  such  a  relation  existing  between  them  and  the  fact  that  he 
drafted  the  instrument  by  which  he  was  made  a  devisee,  connected 
with  her  feeble  mental  condition,  as  shown  by  the  defense  and  the 
exclusion  of  her  own  kindred  by  the  provisions  of  the  instrument, 
the  jury  had  the  right  to  infer  the  existence  of  undue  influence. 

The  burden  of  showing  its  exercise  over  the  testatrix  is,  as  con- 
tended by  counsel  for  the  appellant,  on  the  contestants,  but  when 
sach  facts  are  shown  from  which  this  inference  can  be  legitimately 
drawn,  it  is  then  with  the  propounders  of  the  instrument  to  rebut  it. 

The  rule  of  law  applicable  to  transactions  between  attorney  and 
client,  in  reference  to  the  subject-matter  of  litigation  or  as  to  trans- 
actions about  which  the  attorney  is  consulted,  apply  in  a  case  like 
this. 

All  dealings  between  attorney  and  client  will  be  carefully  scruti- 
nized by  courts,  and  in  making  a  purchase  from  his  client,  in  refer- 
ence to  a  matter  about  which  he  has  advised  as  attorney,  the  burden 
is  on  the  attorney  to  remove  the  transaction  from  all  suspicion • 
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The  same  rule,  says  Mr.  Perry,  apply  to  all  persons  standing  in  the 
relation  of  attorneys  or  confideMtial  advisers.  Perry  on  Trusts, 
volume  1,  pages  204,  201,  202,  203. 

We  are  not  inclined  to  follow  the  <*ases  under  which  a  will  is  held 
void  merely  because  there  is  a  devise  to  the  draftsman  or  to  the 
attorney  advising  its  execution,  but  where  the  relation  between  the 
testatrix  and  the  devisee  is  one  of  confidence,  and  the  te^trix  is 
shown,  by  testimony,  to  be  of  feeble  intellect  and  the  will  excludes 
the  kindred  of  the  devisee  for  the  benefit  of  the  legatee,  who  is  of  no 
kin,  then  we  say  that  satisfactory  proof  must  be  shown  to  rebut  the 
inference  of  undue  influence  else  the  will  should  not  be  probated. 

The  jury,  it  seems,  thought  that  the  circumstances  authorized  this 
inference  and  rejected  the  devise  made  to  the  appellant.  The  appel- 
lant insists  that  an  instruction  given  by  the  court  below  induced  the 
verdict.  That  instruction  reads:  **By  fraud  is  meant  all  surprise, 
trick,  cunning,  dissembling  or  other  unfair  means  used  to  cheat 
one."  ''Influence,  however  obtained,  which  would  give  dominion 
over  the  will  of  the  testratrix  to  such  an  extent  as  to  destroy  free 
agency  or  constrain  her  to  do  against  her  will  what  she  is  unable  to 
refuse,  is  undue  influence.  And  if  the  jury  believe,  from  the  evi- 
dence, that  the  execution  by  Harriet  Woods  of  the  paper  aforesaid, 
or  any  part  thereof,  was  procured  by  fraud  or  undue  influence,  as 
above  explained,  they  should  reject  the  same  or  such  part  thereof  so 
procured  as  not  the  will  of  Harriet  Woods.  And  if  the  jury  believe, 
from  the  evidence,  that  R.  A.  Thornton,  named  in  said  paper  as 
a  beneflciary,  was  the  draftsman  of  the  paper  as  aforesaid,  they 
should  reject  so  much  thereof  as  makes  provision  to  him  of  a 
pecuniary  benefit,  other  than  being  named  executor,  unless  they  be- 
lieve, from  the  evidence,  that  said  provisions  were  made  by  the 
testatrix  of  her  own  free  will,  and  the  same  was  not  made  by  the 
procurement  of  said  Thornton  through  fraud  and  undue  influence, 
as  above  explained." 

It  is  argued  that  this  instruction  placed  the  burden  on  the  pro- 
pounder  of  the  will  to  show  that  no  undue  influence  existed.  We 
do  not  so  understand  it,  and  while  it  is  avvkardly  constructed  it 
means  only  that  if  this  provision  of  the  will  was  not  the  act  of  the 
testator,  but  that  of  the  beneficiary,  they  must  find  against  that  part 
of  the  instrument. 

It  is  also  objected  that  the  fact  of  the  appellant  having  drafted  the 
will  and  received  pecuniary  benefit  from  it  should  not  have  been 
singled  out  from  the  other  testimony  and  undue  prominence  given, 
to  it  by  calling  the  attention  of  the  jury  especially  to  that  branch  of 
the  case. 

We  do  not  well  see  how  the  jury  could  arrive  at  their  verdict  in  a 
case  of  this  sort  without  being  instructed  as  to  iheir  duty  where  a 
devise  is  made  to  the  draftsman,  for  certainly  where  facts  appear  con- 
ducing to  show  undue  influence,  or  fron)  which  it  may  be  inferred, 
there  must  be  stronger  evidence  rebutting  the  inference  than  where  the 
will  was  written  by  another  than  the  one  occupying  a  confldential 
relation  or  who  is  in  fact  the  draftsman  of  the  instrument  from  which 
he  derives  the  benefit. 

It  seems  to  us  the  jury  should  have  been  told  that  if  they  believed, 
from  the  evidence,  the  appellant  was  the  draftsman  of  the  writing, 
by  which  he  was  made  a  devisee,  and  that  he  had  been  and  was,  at 
the  time,  the  confidential  adviser  of  the  testatrix,  and,  further,  that 
at  the  time  of  the  signing  of  the  paper  by  her  she  w^as  of  feeble  in- 
tellect, were  facts  from  w  hich  the  jury  might  infer  undue  influence 
in  the  execution  of  the  paper.     This  inference  being  one  of  fact 
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evidence  in  rebuttal  may  be  given  to  satisfy  the  jury  that  such  an 
inference  should  not  be  indulged.  Redfield's  American  Cases  on 
Wills,  page  506. 

So  if  the  question  was  left  to  the  jury  as  to  whether  any  undue  in- 
Haence  was  exercised  and,  without  reference  to  the  relation  existing 
between  the  parties  and  the  fact  that  the  one  writing  the  will  was  a 
beneficiary,  it  seems  to  us  the  appellant  has  no  right  to  complain. 

In  nearly  every  case  and  particularly  where  a  court  of  equity  is 
asked  to  investigate  transactions  between  attorney  and  client,  prin- 
cipal and  agent,  growing  out  of  such  relations,  the  chancellor  places 
the  burden  on  the  attorney  to  remove  all  suspicion  from  the  trans- 
action. 

The  case  of  a  will  is  one  exception  to  the  rule  and  for  the  reason, 
doubtless,  that  the  manner  of  proving  such  instruments  is  regulated 
by  statute,  and  if  the  party  was  capable  of  executing  the  instrument 
its  validity  necessarily  follows  if  signed  and  attested  as  required  by 
law,  and  proof  of  fraud  or  undue  influence  must  be  shown  by  the 
contestent.  Even  in  regard  to  wills  the  doctrine  as' to  the  burden  of 
proof  is  very  conflicting  when  the  testimony  shows  the  beneficiary 
wrote  the  instrument. 

If  the  instruction  in  regard  to  fraud  should  not  have  been  given  it 
is  apparent  the  jury  was  not  influenced  by  it,  and  their  verdict  pre- 
sented the  law  of  the  case,  when  they  find  no  fraud  or  evidence  of 
an  impure  motive,  but  infer  the  existence  of  undue  influence  from 
the  relation  between  the  parties,  connected  with  the  testimony  for 
the  defense  showing  the  woman  to  be  of  weak  intellect,  and  the  dis- 
position of  her  property  to  one  who  wrote  the  will  and  had  an  influ- 
ential relation  to  her  at  the  time  and  long  prior  to  the  execution  of  the 
paper. 

In  relation  to  the  statement  of  parties  in  the  appeal  to  the  circuit 
court,  it  is  manifest  that  some  of  the  heirs  were  before  the  court  and 
all  before  the  trial. 

The  judgment,  in  our  opinion,  should  be  affirmed. 


Whipple,  <&c.  v.  Earick,  &c, 
{Mled  April  14,  1892.) 

1.  Action  to  quiet  title — Pleading — lu  an  action  to  qniet  title  it  is  not  neces- 
sary that  the  petition  should  aver  the  nature  of  the  adverse  claim  or  point 
ont  its  defects. 

2.  Same — Defuth'e  petition  cured  by  ans^ver — Even  if  the  petition  in  this  case 
is  defective,  in  failing  to  aver  that  defendants'  claim  is  adverse  to  plaintiffs, 
yet  that  defect  is  cured  by  the  answer,  which  sets  up  a  claim  adverse  and 
hostile  to  plaintiffs. 

3.  An  action  to  qniet  title  can  not  be  maintained,  unless  the  plaintiff  has 
both  a  le^al  title  and  the  possession  of  the  land. 

4.  Action  to  quiet  title — Adverse  possession — The  widow  of  the  owner  of  a 
Iract  put  E.  in  possession  of  land  in  1839,  a^reein^  to  send  him,  in  a  short 
time,  either  the  money  dae  him  by  her  husband  and  herself  or  a  deed  for  th& 
land.  £.  held  possession  and  assessed  the  property  for  four  or  five  years  as 
the  land  of  the  late  owner,  but  no  money  or  deed  having  been  sent  him,  he, 
in  1848,  assessed  the  land  as  his  own,  and  paid  taxes  thereon  and  continued  to 
do  so  until  his  death,  in  1868,  during  the  entire  period  being  in  possession 
and  claiming  in  his  own  right.  His  heirs  retained  possession  for  twenty 
years  thereafter  and  paid  taxes  on  such  land.  In  an  action  by  his  heirs 
to  quiet  their  title.  Held — 

First,  Under  the  facts  of  the  case  it  would  be  presumed  that  E.'s  posses- 
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sion  was  adTerse  and  not  friendly  to  the  former  owner,  after  a  reasonable 
time  bad  expired  after  1839. 

Second,  Tbe  claim  and  possession  of  E.  being  open,  notorious  and  adverse 
after  1848,  his  possessory  title  to  the  land  is  now  perfect,  and  his  heirs  were 
«n titled  to  maintain  the  action  of  quia  timrt, 

5.  Claimants  under  tax  title — Evidence — One  endeavoring  to  enforce  his 
legal  rights  as  purchaser  of  land  at  a  tax  sale  must  show  the  substantial 
regularity  of  all  the  proceedings  necensary  to  a  valid  sale  for  taxes;  and  the 
deed  of  conveyance  for  the  Innd  does  not  prove  these  fact8. 

6.  PersoiuU  judgment  against  married  woman  for  costs  void — It  was  error  to 
render  a  personal  jadgment  for  costs  against  the  defendant  married  woman 
herein,  who  was  made  a  party  to  this  suit  with  her  husband. 

John  S.  Jackmon  for  appellants. 

Bandolph  H.  Blain  for  apj»ellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  a  petition  in  the  nature  of  a  bill  qvia  timet.  It  is  urged 
that  the  petition  is  defective  because  it  does  not  aver  the  nature  of 
the  adverse  claim  and  point  out  its  defect.  This  is  not  required.  It 
would  often  be  impossible  to  do  so.  If  it  be  true  that  the  statements 
/  of  the  petition  do  not  amount  to  an  averment  that  the  appellants 
are  claiming  adversely,  yet  their  answer,  which  sets  forth  the  na- 
ture of  the  wife's  claim,  does  so.  This  cured  the  defect  if  it  ex- 
isted. 

To  maintain  this  action  the  plaintiff  must  have  both  the  legal  title 
and  the  possession. 

It  is  quite  certain  that  J.  W.  Earick,  whose  heirs  are  the  appel- 
lees, had  no  paper  title.  He  was,  however,  put  in  possession  of  the 
property  by  the  widow  of  Jcjseph  Low,  about  1839,  he  being  at  his 
death  the  legal  title  holder,  and  as  she,  with  the  only  child  of  the 
deceased,  was  leaving  for  a  distant  State,  under  an  agreement  that 
she  would  soon  either  send  him  what  was  owing  him  by  her  de- 
ceased husband  and  herself,  or  else  a  deed  for  the  property. 

Earick  went  into  possession  and  for  four  or  five  years  held  it,  as 
the  a&sessments  of  it  for  taxation  by  him  tend  to  show,  as  the  repre- 
sentative of  the  Lows.  Then  for  two  years  it  was  not  assessed,  but 
thereafter,  and  beginning  in  1848,  it  was,  with  the  exception  of  one 
year,  when  it  was  not  listed,  assessed  either  in  whole  or  part  by 
£]ar]ck  in  his  own  name  until  his  death  in  1868. 

For  at  least  twenty  years  before  his  death  he  paid  the  taxes  and 
assessments  upon  it,  and  claimed  and  controlled  it  as  his  own.  Dur- 
ing the  most  of  this  period  he  either  cultivated  it  himself  or  rented 
it  out.  He  was  the  generally  reputed  owner,  and  at  times  talked  of 
building  on  it. 

Not  long  after  he  came  into  possession  he  fenced  it.  The  fencing 
was  burnt  during  the  war  by  soldiers,  but  after  the  war  he  re- 
built it.  While  at  times  the  fencing  from  age,  theft  or  trespass  be- 
came dilapidated,  yet  the  evidence  tends  to  show  that  at  least  some 
part  of  it,  as  for  instance  the  posts,  were  always  there. 

It  is  plain  there  was  an  intention  upon  his  part  to  claim  and  hold 
the  property  adversely,  and  this  was  open,  notorious  and  continued 
for  twenty  years  or  more  prior  to  his  death. 

Aside,  therefore,  from  the  fact  that  he  had  come  into  possession 
under  the  agreement  above  stated,  and  by  rea^^on  of  which  it  should 
be  presumed  that  after  a  reasonable  time  his  possession  was  not 
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♦friendly,  but  adverse,  it  is  nbundantly  shown  that  for  a  period  suffl- 
•cient  tti  invest  him  with  possessory  title  his  claim  was  actual,  con- 
tinued, and  openly  and  notoriously  hostile  to  the  unknown  heirs  of 
Xiow  and  every  one  else.  He  kept  his  flag  flying  all  the  ti  me.  Even  a 
tenant  may,  by  open  and  notorious  renunciation  of  his  allegiance  to 
his  landlord,  hold  hostile  to  him.  In  like  manner  an  a^^nt  may 
manifest  an  intention  to  hold  for  himself  and  against  his  prin- 
cipal, and  it  matters  not  that  Earick's  entry  was  amicable,  because 
Jie  soon  converted  his  possession  into  an  adverse  one. 

It  is,  perhaps,  impossible  to  lay  down  a  general  rule  as  to  what 

<H)n8tltutes  an  actual  adverse  possession.     It  must  necessarily  be 

more  or  less  governed  by  the  facts  of  each  case.    The  character  and 

-situation  of  the  land  is  to  be  considered.    "What  constitutes  it  may 

be  one  thing  in  a  sparsely  settled  country,  and  another  in  a  town  or 

-city. 

The  character  of  the  claim,  control  and  use  was  such  in  this  in- 
stance as  to  make  the  holding  an  actual  and  adverse  one. 

This  was  continued  by  the  appellees,  the  heirs  of  Earick,  until 
this  suit  was  brought.  There  was  such  privity  of  estate  that  one 
possession  could  be  tacked  to  the  other,  or  more  properly  speaking, 
both  were  referable  to  the  time  when  the  possession  of  the  ancestor 
became  hostile,  and  constituted  but  one  continuous  possession.  At 
the  time  of  his  death,  however,  his  possession  had  ripened  into  a 
title,  subject  only  to  be  defeated  by  some  saving  disability  in  the  le- 
gal title  holder. 

When  he  took  possession  the  property  was  not  worth  more  than 
what  was  owing  to  him,  and  between  that  time  and  when  this  ac- 
tion was  brought  he  and  his  heirs  paid  out,  by  way  of  taxes  and  as- 
sessments upon  the  property,  $2,000  or  more,  so  that  the  right  of  the 
Appellees  is  equitable  as  well  as  legal. 

It  is  true  that  in  the  spring  of  187G  Whipple  took  possession  of  the 
property  and  put  up  some  fencing;  but  the  heirs  of  Earick,  in  their 
-own  name,  at  once  sued  out  a  writ  of  forcible  entry  against  him  and 
obtained  a  judgment  against  him  for  the  possession  belore  the  jus- 
tice. He  appealed  to  the  common  pleas  court,  where  a  like  result 
was  had,  and  in  1878  the  judgment  was  affirmed  by  this  court.  The 
appellees  were  then,  in  1878,  by  the  proper  writ  issued  upon  the 
JudgiTient  in  that  case,  put  back  into  possession.  This  did  not,  in 
Jaw,  break  the  continuity  of  their  possession.  The  entry  by  Whip- 
ple was  an  unlawful  one.    He  was  there  merely  as  a  trespasser. 

In  1883  the  Louisville  School  Board  brought  suit  for  the  property 
against  the  unknown  heirs  of  Low,  and  Mrs.  Whipple,  claiming  it 
as  escheated  pro|)efty,  which,  by  virtue  of  legislative  enactment 
vested  in  it,  instead  of  the  State. 

The  appellees  were  not  parties  to  the  suit.  The  board  obtained  a 
Judgment  in  the  lower  court,  and  thereupon  it,  by  an  arrangement 
with  the  appellees  and  subject  to  any  right  in  them,  took  possession 
of  the  lot  and  built  a  new  fence  around  a  part  of  it. 

Upon  appeal  by  the  Whipples  the  judgment  was  reversed,  this 
-court  holdiner  that  the  appellees  were  necessary  parties.  Upon  the 
return  of  the  cause  the  board  dismissed  its  action  and  surrendered 
possession  to  the  appellees,  under  an  agreement  with  them  that  it 
was  to  be  re-imbursed,  the  cost  of  the  fencing,  and  that  this  action 
^would  at  once  be  brought  to  quiet  the  title. 

These  facts  plainly  show  that  the  possession  of  the  school  board 
was  amicable  to  the  appellees. 

It  appears,  therefore,  that  when  this  suit  was  brought  they  had 
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the  legal  title  by  possession,  and  the  then  possession  of  the  prop- 
erty. 

Moreover,  these  two  questions  of  fact  were,  as  appears,  carefully 
considered  by  the  lower  court,  and  its  conclusion  should  not  be  dis- 
turbed unless  clearly  erroneous. 

The  attempt  of  the  appellants  to  take  possession  after  the  brinf?- 
ing  of  this  action  by  moving  a  house  onto  the  property  can  notavaiL 
It  was  pendente  lite  and  can  not  affect  the  possession  which  appel- 
lees had  at  the  brinein^  of  the  suit. 

The  appellant,  Mrs.  Whipple,  claims  the  property  under  a  tax  sale 
made  in  1878,  and  a  sheriff^s  deed  by  virtue  thereof,  dated  in  1881. 
The  necessary  steps  leading:  up  to  and  authorizing  a  tax  sale,  such  a& 
a  valid  assessment,  are  not,  however,  shown.  The  onus  in  this  re- 
spect rested  upon  her.  She  was  asserting  a  ri^ht  to  the  property, 
based  upon  a  tax  sale  only. 

Cooley  on  Taxation,  3o3,  says:  '*The  purchaser  at  a  tax  sale,  w^hen 
he  attempts  to  enforce  rights  under  his  purchase,  is  under  the  neces- 
sity of  taking  upon  himself  the  burden  of  showing  that  the  pur- 
chase was  made  pursuant  to  law.  To  do  this  he  must  show  the 
substantial  regularity  of  all  these  proceedings.  The  deed  of  convey- 
ance would  not  stand  for  this  evidence.  It  would  prove  its  own  ex- 
ecution, nothing  more.  The  power  to  execute  it  must  be  shown 
beforethe  deed  itself  could  have  any  force,  for  an  officer  can  not  make 
out  his  own  jurisdiction  to  act  by  the  mere  fact  of  acting.  The  prin- 
ciple is  undisputed.  It  leads  us  inevitably  to  this  conclusion,  that 
whosoever  claims  lands  under  a  sale  for  delinquent  taxes,  must  take 
upon  himself  the  burden  of  proving  that  taxes  were  duly  assessed, 
which  were  a  charge  upon  the  land,  and  that  the  successive  step* 
were  taken  which  led  to  a  lawful  sale  thereunder,  at  which  he,  or 
some  one  under  whom  he  claims,  became  the  purchaser." 

The  rule  above  announced  is  well  settled,  and  has  been  often  de- 
clared by  this  court. 

The  judgment  is  erroneous,  however,  in  so  far  as  it  is  one  asrainst 
the  appellant,  Jennie  Whipple,  for  the  costs  of  the  action,  to  be 
levied  of  her  general  estate.  The  costs  amount  to  a  considerable 
sum. 

She  is  a  married  woman,  and  it  was  error  to  render  a  personal 
judgment  against  her.  The  lower  court  will,  upon  the  return  of  the 
cause  to  this  extent,  set  aside  this  judgment,  but  otherwise  it  is  af- 
firmed. 


Steinbergkr,  &c.  v.  Gowdy. 
{Filed  April  17,1892.) 

1.  Homesteads — Liens  for  building  materials — The  homestead  of  a  debtor 
cau  not  be  subjected  to  pay  a  debt  incurred  for  materials  furnished  in  the 
erection  of  his  residence  unless  the  creditor  has  taken  the  steps  required  by 
the  statute  in  order  to  preserve  his  material-man^s  lien.  In  the  event  th© 
creditor  fails  to  do  this  no  lien  exists  in  his  favor. 

2.  Homestead — Application  of  partial  payments  to  open  current  account — Where 
partial  payments  are  made  on  an  open  current  account,  with  no  agreement 
between  the  parties  as  to  the  manner  of  their  appropriation  and  no  partic- 
ular appropriation  of  them  at  the  time  of  payment  by  either  the  debtor  or 
the  creditor,  the  law  will  apply  the  payments  to  the  items  of  the  accOQnt 
in  the  order  of  time  in  which  they  were  incurred. 

In  this  case  certain  items  of  the  account  aecrued  prior  to  the  time  when  th» 
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debtOT*8  right  to  a  homestead  existed  and  some  of  them  sabseqnently;  pay- 
ments were  made  on  the  aeconnt  by  the  debtor  after  the  homestead  right  ac- 
crned,  snffioient  in  amount  to  extinguish  the  items  incurred  before  that  time. 
They  were  appropriated  generally  to  the  account  by  the  parties.  Held — 
That  the  law  will  apply  the  credits  to  the  oldest  items  and  the  homestead 
can  not  be  subjected  to  pay  balance  of  the  debt. 

J.  R.  Robinson  for  appellants. 

Thomas  H.  Hines  for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judgfe  Bennett. 

In  January,  1885,  the  appellant,  who  was  a  housekeeper  with  a 
family,  purchased  100  acres  of  land  lying  in  Taylor  county,  Ky.^ 
near  Campbellsville,  Ky.,  for  the  purpose  of  residing  thereon  with 
his  family.  Not  long  after  the  purchase  of  land  the  appellant 
erected  a  residence  house  thereon  and  moved  into  it  as  a  housekeeper 
with  a  family  about  the  6th  day  of  June,  1885.  The  appellant  also 
purchased  one-third  of  an  acre  of  land  adjoining  said  100  acres  for 
the  purpose  of  completing  on  an  eligible  building  spot,  which  formed 
a  part  of  the  yard,  &c.,  of  the  residence. 

The  appellant,  about  the  first  of  May,  1885,  opened  a  running  ac- 
count with  the  appellee,  he  being  a  dry  goods  merchant,  in  the 
purchase  of  goods,  &c. 

The  account  ran  until  some  time  in  August,  1885,  the  appellant 
making,  from  time  to  time,  partial  payments  thereon.  The  account 
was  closed  in  August  by  the  appellant  executing  his  note  to  the  ap- 
pellee for  $137  for  the  supposeil  balance  due.  Some  time  after  the 
note  was  executed  the  appellee  sued  the  appellant  upon  it.  The  ap- 
pellant resisted  payment  upon  the  ground  that  the  appellee  had  not 
given  him  credit  by  all  the  sums  of  money  that  he  had  paid  him, 
which  he  plead  as  an  off-set  to  the  note.  The  issue  was  tried,  which 
resulted  in  a  judgment  for  the  appellee  for  the  full  amount  of  the 
note.  Execution  was  issued  on  the  judgment  and  the  one-third  of 
an  acre  of  land  was  sold  under  the  execution,  afterwards  a  portion 
of  the  100  acres  of  land  was  sold  to  satisfy  the  balance,  and  the  ap- 
pellee purchased  both  pieces. 

The  appellant  and  his  wife  then  filed  a  petition  in  equity  against 
the  appellee,  alleging  that  they  had  executed  two  mortgages  on  the 
land,  which  created  a  lien  on  the  same,  that  was  superior  to  any 
claim  of  the  appellee  thereto  and  which  was  superior  to  any  home- 
stead claim  of  theirs,  but  that  they  held  a  homestead  right  as 
against  the  claim  of  the  appellee.  They  also  plead  as  an  off-set 
the  sura  of  $380,  which  they  allege  the  appellant  deposited  with  the 
appellee  on  the  20th  day  of  March,  1885,  which  he  had  never  ac- 
counted for.  The  appellee  put  in  issue  these  matters,  a  trial  of 
which  resulted  in  favor  of  the  appellee  upon  both  of  them.  The 
appellant  has  appealed  from  that  judgment. 

The  appellee  oases  his  right  to  subject  the  land  to  the  debt,  without 
reference  to  a  homestead  thereon,  upon  two  grounds,  to- wit:  f'irst, 
about  $90  of  the  account  was  created  before  the  execution  of  the 
residential  improvements  on  said  land;  second,  that  about  $80  of  the 
account  were  for  materials  furnished  in  the  erection  of  said  im- 
provements. 

As  to  the  second  ground  it  is  sufficient  to  say  that  the  appellee  did 
not  take  the  steps  required  by  chapter  70,  General  Statutes,  in  order 
to  preserve  a  lien  on  the  land  for  the  materials  furnished.    There- 
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fore,  the  appellee  acquired  no  right  that  was  superior  to  the  appel- 
lants' homestead  rifi^ht. 

As  to  the  first  question  it  appears  the  partial  payments  made  by  the 
appellee  were  more  than  sumdent  to  pay  the  items  of  the  account 
created  before  the  erection  of  the  improvements.  Then  the  question 
is,  should  said  items  he  first  extinguished  by  said  payments?  If 
yea,  the  api)ellant  is  entitled  to  his  homestead  as  against  the  debt 
sued  on.    If  nay.he  isnot  entitled  toa  homestead  as  a^inst  said  debt. 

Says  1  American  Leadint;  Cases,  358,  5th  edition:  **The  rule  with 
regrard  to  an  open  current  account,  the  items  of  which  do  not  form 
distinct  debts,  but  are  blended  together  in  one  account,  is,  that  the 
payment  shall  be  applied,  as  they  are  paid,  to  the  charges  in  the 
order  of  time  in  which  they  accrue." 

In  accordance  with  the  foregoing  views  the  case  of  Pierce  v.  Sweet, 
33  Penn.  State  Reports,  157,  says:  **There  was  no  evidence  of  any 
appropriation  by  the  debtors,  rone  of  any  by  the  creditor.  Nor 
was  there  any  intended  appropriation  by  the  debtors.  Nichols 
himself  testifies  that  the  payments  were  general,  that  is  not  on  any 
particular  account.  When  they  were  made  there  were  no  persons 
mterested  in  directing  an  appropriation  except  the  debtors  and  the 
creditor;  no  persons  to  be  injured  by  any  application.  Neither  of 
the  parties  then  having  made,  thQ  law  de8is:nat(^8  how  the  pa^^nents 
are  to  be  applied.  And  in  such  case  it  deems  them  to  have  been 
made  first  in  dischargeof  the  earliest  liabilities  of  a  running  account. 
The  principle  upon  which  this  rule  is  founded  is,  that  in  such  case 
it  allows  the  creditor  to  appropriate  the  partial  pa^'ments  upon  such 
items  of  the  account  as  are  most  precarious." 

In  accordance  with  these  views  it  was  said,  in  the  case  of  Ham- 
mer's adm'r  v.  Rochester,  2 .1.  J.  Marshall,  144:  **In  case  of  litiga- 
tion the  chancellor  would  see  that  the  paj'ments  were  applied  so  as 
to  effectuate  justice.  Thus  the  chancellor  would  not  apply  the  credits 
to  the  specialty  debts  and  leave  unpaid  a  simple  contract  which 
would  thereafter  be  barred  by  the  statutes  of  limitations.  The  pay- 
ment of  debts,  likewise,  in  the  order  of  time  they  become  due,  is  a 
circumstance  which  should  not  be  without  its  influence." 

In  Blanton  v.  Rice,  3  Monroe,  253,  the  complainant  had  untertaken 
to  pay  the  defendants  certain  claims  due  to  them  by  a  third  iierson; 
one  of  these  was  due  by  a  replevin  bond,  in  which  the  complainant 
was  surety,  and  the  others,  by  a  simple  undertaking  not  yet  settled 
by  judgment,  a  general  payment  having  been  made,  the  court  said: 
"It  is  evident  that  the  demand  which  the  complainant  insists  upon, 
to  be  first  extinguished,  is  best  secured,  and,  in  such  a  case.  It  is 
deemed  equitable  to  apply  the  credit  to  the  debt,  the  security  of 
which  is  most  precarious."  It  seems  to  be  the  common  law  rule 
that  the  law  apply  partial  payments  in  matters  of  running  accounts 
to  those  items  that  are  the  most  precarious.  And  as  the  first  items 
of  the  account  may  by  be  first  barred  by  the  statute  of  limitations, 
the  partial  payments  must  be  applied  to  them  in  the  absence  of  an 
agreement  or  understanding  to  the  contrary. 

But  it  is  «iaid  that  Jis  the  application  of  the  creriits  to  the  payment 
of  the  first  items  of  the  account  would  deprive  the  appellee,  as  cred- 
itor, of  his  recourse  upon  appellant's  land  for  the  payment  of  his 
debt  he,  if  the  rule  announced  prevails,  would  be  deprived  of  his 
right  to  make  the  application  of  the  partial  payments  so  as  to  pro- 
tec':  himself  in  his  rights. 

In  answer  to  that  proposition  it  is  sufficient  to  say  that  in  case 
of  the  exemption  of  property  from  execution  or  coercive  sale  for  the 
^tisfaction  of   debts,  the  rule  that  the  partial  payments  shall  be 
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:approprialed  as  to  protect  the  creditor  does  not  apply  so  as  to  reach 
property  that  would  be  otherwise  exempt  from  execution,  or  the 
■coercive  payment  of  debts,  any  more  than  such  payment  would 
revive  a  debt  barred  by  time. 

As  to  the  offiiet  of  $380,  while  the  proof  is  strong  that  the  appel- 
lant deposited  it  with  the  appellee  on  the  20th  of  March,  1885,  yet  as 
in  the  old  suit  in  which  the  appellant  seems  to  have  strained  every 
nerve  in  the  defense  of  the  claim  which  resulted  in  a  judgment 
against  him,  the  said  item,  so  important  to  hLs  defense  in  that  suit, 
was  not  relied  upon,  that  fact,  coupled  with  the  other  evidence  in 
Ihe  case,  convinces  us  that  the  appellant  is  mistaken  in  reference  to 
that  matter. 

The  one-third  acre  of  land  was  a  part  of  the  homestead,  and  as  the 
appellant  is  entitled  to  a  homestead  as  against  the  said  debt  of  the 
appellee,  the  judgment  is  reversed,  with  directions  to  set  aside  the 
«ales  of  the  one-third  acre  of  land  and  a  portion  of  the  100  acres, 
And  to  allow  the  appellant  a  homestead  therein  as  against  the 
said  debt  of  the  appellee,  but  no  homestead  is  allowed  as  against  the 
said  mortgage  debts. 


LiTZ,  Ac.  V.  GooSLiNG,  Ac. 
(Filed  May  7,  1892.) 

1,  A  contract  which  is  not  mutually  obligatory  on  the  pArties  is  void  and  can 
not  be  specifically  enforced. 

2.  Specific  execution  of  contrut  granting  option  on  land — A  contract  for  the 
.sale  of  land  which  provideR  *^that  in  case  payment  or  other  satisfactory 
arrangement  to  complete  this  bargain  as  aforesaid  shall  not  be  made  in  the 
time  above  specified  and  until  the  expiration  of  sixty  days  after  notice  as 
aforesaid,  then  all  obligations,  express  or  implied,  under  this  a^i^reement 
shall  cease,'*  is  a  mere  option  on  Ihe  land  and  does  not  bind  the  holder  to 
become  the  purchaser  of  it;  therefore,  such  holder  can  not  have  it  specifi- 
•caUy  enforced  against  the  owners  of  the  land. 

Connally  <fe  Ferrell  for  appellants. 

Auxier  &  York  for  appellees. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  writing,  signed  by  the  appellees,  Goosling  and  wife,  recites 
that  tiiey  **agree,  in  cousideralion  of  one  dollar,  to  sell  and  convey 
unto  E.  H.  Budduth,  *  *  with  general  warranty  of  title, 
*  *  all  the  coal  in,  upon  and  underlying  a  certain  tract  or 
parcel  of  land,  situated  in  the  county  of  Pike  and  said  State,  con- 
taining, by  estimation,  about  one  thousand  acres.        *       * 

*'The  conditions  of  the  above  covenant  are  the  following:  That  the 
party  of  the  second  part  be  allowed  twelve  months  from  the  date 
hereof  to  dig  upon  and  explore  said  land  for  metals  and  minerals, 
iind  in  addition  thereto,  until  the  expiration  of  sixty  days  after  noti- 
fication by  the  party  of  the  first  part  of  his  desire  to  terminate  this 
contract,  to  completethis  bargain  by  paying  for  the  said  coal  right  one 
dollar  per  acre,  or  makmg  such  other  arrangements  as  may  be  satisfac- 
tory to  the  party  of  the  first  part;  that  until  such  payment  or  arrange- 
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ments  are  made  the  party  of  the  first  part  shall  continue  in  possession 
of  said  land  and  coal,  and  that  in  case  payment  or  other  satisfactory 
arrangement  to  complete  this  bargain  as  aforesaid  shall  not  be  made 
in  the  time  above  specified  and  until  the  expiration  of  sixty  days 
after  notice  as  aforesaid,  then  ail  obligations,  express  or  implied, 
under  this  agreement  shall  cease,  and  neither  party  shall  have  any 
claim,  either  in  law  or  equity,  on  the  other  by  virtue  of  this  agree- 
ment." 

This  action  by  the  appellants,  Litz  and  Jamison,  who  are  assignees 
of  Sudduth,  is  to  compel  a  specific!  performance  by  Goosling  and 
wife.  Such  an  action  lies  when  the  legal  remedy  is  inadequate,  and 
resort  to  it  is  necessary  to  furnish  a  more  exact  measure  of  justice. 
Beciprocity  of  obligation  is,  however,  essential  to  the  validity  of  a 
contract,  and  it  is  a  general  rule  that  in  order  to  be  binding  upon  or 
enforceable  by  one  party  it  must  be  so  as  to  both.  This  is  the  very 
essenc^e  of  it. 

The  act  to  be  done  up(m  the  one  hand  need  not  necessarily  be  sim- 
ultaneous with  the  consideration  paid  or  to  be  paid  upon  the  other» 
but  it  is  elementary  that  mutuality  of  obligation  is,  in  general,  nec- 
essary to  uphold  a  contract. 

If  one  agrees,  at  th^  option  of  another,  to  convey  to  him  land  at 
a  certain  price  and  the  consideration  is  unexecuted,  such  an  agree- 
ment is  not  enforceable,  because  it  rests  altogether  with  one  party 
whether  it  shall  be  carried  out.  There  is  no  mutuality  of  oblis:ation 
in  it.  A  mere  naked  option  to  one  party,  where  no  advantage  or  dis- 
advantage, necessary  as  a  consideration  to  support  a  contract,  moves 
between  the  parties,  is  not  enforceable.  It  is  a  nudum  factum^  be- 
cause there  is  not  a  legal  oljligation  upon  each  side  to  perform. 
Smith,  <tc.  v.  Causler,  83  Ky.,  3()7;  Bank  of  Louisville  v.  Baumeis- 
ter,&c.,  87Ky.,6. 

If  the  contract  for  an  option  to  purchase  real  estate  at  a  certain 
price  within  a  certain  time  be  based  upon  a  sutHcient  consideration, 
which  may  consist  of  course  either  in  an  advantage  moving  to  the 
one  party  or  a  disadvantage  to  the  other,  then  it  is  enforceable;  but 
where  a  mere  naked  option,  destitute  of  consideration,  is  given  to 
one  it  is  not  enforceable,  because  there  is  no  mutuality  of  right  and 
remedy. 

To  enable  either  party  to  compel  a  specific  execution  the  contract 
must,  as  a  general  rule,  be  mutually  binding  upon  both  parties. 

In  Boucher  v.  Vanbuskirk,  2  A.  K.  Marshall,  345,  the  former  leased,, 
in  writing,  from  the  latter  certain  lands,  and  a  clause  was  inserted 
in  the  contract  that  if  Boucher  should  pay  a  certain  price  per  acre, 
then  Vanbuskirk  should  convey  that  much  land  to  him;  and  it  was 
held  that  Boucher  could  not,  by  tendering  a  certain  sum  to  Vanbus- 
kirk, comi)el  a  conveyance  of  so  much  of  the  land  as  the  money 
tendered  would  have  paid  for  at  the  stipulated  price,  because  by  the 
making  of  the  contract  he  put  himself  under  no  obligation  to  pur- 
chase the  land.  There  was  no  mutuality  of  obligation.  It  was  left 
altogether  to  Boucher's  election  whether  he  would  become  the  pur- 
chaser of  any  of  the  land. 

In  the  case  now  presented  it  rested  altogether  with  the  appellants 
whether  they  would  complete  the  bargain  by  paying  the  stipulated 
price.  The  writing  provides  "that  in  case  payment  or  other  satis- 
factory arangement  to  complete  this  bargain  as  aforesaid  shall  not 
be  made  in  the  time  above  specified  and  until  the  expiration  of  sixty 
days  after  notice  as  aforesaid,  then  all  obligations,  express  or  im- 
plied, under  this  agreement  shall  cease.*' 

The  appellees  could  not  have  maintained  an  action  to  enforce  the 
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execution  of  the  agreement  because  it  was  left  to  the  other  party  to 
choose  whether  he  would  take  it  by  paying  for  it,  and  there  being 
no  mutual  obligation  to  perform,  the  contract  is  not  enforceable. 

The  cases  of  Allen  v.  Roberts,  &c.,  2  Bibb,  88,  and  Jones  v.  Noble, 
3  Bush,  694,  also  support  this  view  of  the  law. 

Judgment  afitirmed. 


Morgan  v.  Givens. 

{Filed  May  12,  1892— iVo<  to  be  reported.) 

Bouftfiary  of  land  sold  by  title  bond — The  bond  executed  by  the  vendor  to 
Morgan  obligated  him  to  convey  100  acres  of  land  ''adjoining  the  lands 
of  *  *  J.  on  the  west,  but  reserved  to  himself  all  the  wheat  now 
growing  on  the  land  now  sold  except  what  is  in  4  acres  of  neiv  ground  near 
the  ice  house ^  and  pnn'ided  that  the  Jc9ice  now  rn7tning  cast  and  west  on  back  of 
v*est 'portion  of  premises  sold  to  said  Morgan  is  to  be  divided  equally  *  ♦  * 
for  the  purpose  of  making  a  division  fence^"^  between  the  vepdor  and  Morgan.  In 
this  action  concerning  the  location  of  the  western  or  division  line,  Held — 
The  line  should  be  run  along  the  division  fence  mentioned  in  the  bond,  and 
so  as  to  include  the  4  acre  lot,  although  this  will  makes  the  tract  contain 
more  than  100  acres.  The  designated  natural  objects  mentioned  ought 
to  control  as  to  the  location  of  the  line. 

B.  F.  Procter  and  E.  W.  Hines  for  appellant, 

W.  P.  Sandidge  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

In  consideration  of  $3,000,  of  which  $1,125  was  paid,  $876  to  be 
paid  in  ten  days  and  $1,000  to  be  paid  in  two  equal  installments  one 
and  two  years  after  date  of  the  contract,  made  March  13,  1886,  ap- 
pellee sold  and  covenanted  to  convey  to  appellant  a  tract  of  land 
described  in  the  bond  as  follows:  '*()ne  hundred  acres  of  land  * 
*  *  adjoining  the  lands  of  H.  H.  Sagg  on  the  south,  I.  B. 
Jackson  on  the  west,  Dr.  Hooker  on  the  east  and  G.  F.  Givens  on 
the  north.  The  said  G.  F.  Givens  binds  *  himself,  as  soon  as 
the  payment  of  said  sum  of  $875  is  made,  to  have  said  land  surveyed 
and  then  make  unto  the  said  Morgan  a 'good  and  lawful  deed  of 
general  warranty  of  title  to  said  land,  above  described.  The  said 
Givens  reserves  in  this  trade  timber  enough  to  be  cut  out  of  the  land 
sold  to  make  1,000  rails,  which  he  is  to  cut  and  make  said  rails  at 
any  time  he  may  see  proper  to  do  so;  also  all  the  wheat  now  growing 
on'the  land  hereby  sold  except  what  la  in  four  acres  of  new  <jround 
near  the  ice  house^  thin  Morgan  is  to  have.  The  said  Givens  binds 
himself  to  give  said  Morgan  possession  of  the  premises  hereby  sold 
on  or  before  the  25th  day  of  March,  1886.  the  fence  now  running 
east  and  west  on  back  of  weM  portion  of  premises  sold  to  said  Morgan 
is  to  be  divided  equally  between  Givens  and  Morgan  for  the  purpose 
of  making  a  division  fence  between  thetn.^^ 

This  action  was  commenced  soon  after  the  first  of  the  two  deferred 
payments  became  due,  for  the  purpose  of  recovering  personal  Judg- 
ment therefor  and  subjecting  the  land  to  satisfy  it,  and,  subsequently, 
a  supplemental  petition  was  filed,  in  which  the  same  relief  was 
asked  in  respect  to  the  second  installment. 
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By  terms  of  the  contract  the  vendor  was  required,  upon  payment 
of  the  $876,  which  was  duly  made,  to  have  the  land  surveyed  'and  a 
deed  for  the  land  sold  executed  and  delivered,  and,  therefore,  he 
was  not  entitled  to  judgment  for  either  of  the  two  deferred  install- 
ments before  compliance  with  that  stipulation.  A  de^d,  executed 
and  acknowledged,  was  filed  with  his  petition  and  tendered  to  the- 
vendee,  but,  subsequently,  a  secfond  deed,  containing  a  different 
description  and  boundary  of  the  land  was  made  and  tendered,  which 
was  decided  by  the  lower  court  to  include  and  pass  title  to  the  land^ 
the  contract  bound  the  vendor  to  convey  and  the  judgment  appealed 
from  was  accordingly  rendered  for  the  two  notes  and  sale  of  the  land 
to  pay  them.  And  whether  that  deed  does  include  all  the  land  the 
vendee,  now  appellant,  is  entitled  to  by  a  fair  construction  of  the 
title  bond  is  the  question  before  us. 

There  is  no  dispute  about  the  true  location  of  either  the  east,  west 
or  south  lines  of  the  land  sold,  for  it  is,  in  express  terms  of  the  con- 
tract, bounded  on  the  three  sides  by  lands  of  persons  designated. 
Nor  is  there  controversy  about  the  location  of  the  northwest  corner 
at  a  stake  on  Jackson ^s  line,  the  dispute  t>eing  as  to  the  direction  the 
line  should  be  run  from  that  point  east  so  as  to  divide  the  tract  sold 
by  Givens  from  the  residue  of  his  land  in  accordance  with  the 
contract. 

If  that  line  be  run  n.  72t  e.  continually  to  Hooker's  line,  as  pro- 
vided in  the  first  deed  tendered  by  appellee,  there  will  be  included 
in  the  boundary  100  acres,  but  a  barn,  orchard,  the  4  acres  of  new 
ground  mentioned  in  the  bond  and  part  of  a  stock  pond  will  be  ex- 
cluded, and,  moreover,  the  line  will  be  located  with  exclusive 
reference  to  the  quantity  of  land  mentioned,  and  away  from  and  in 
disregard  of  objects  by  which  it  is  obvious  the  division  line  was 
intended  to  be  marked  and  described.  The  line,  according  to  the 
deed  appellant  is  required  by  the  lower  court  to  accept,  beginning  at 
the  stake  on  Jackson's  line,  runs  the  same  course  n.  72^  e.  to  a  stake; 
thence  passing  back  of  the  orchard  n.  17i  w.  4.34  chains  to  a  stake; 
thence  passing  about  60  feet  back  of  the  barn  and  north  of  it,  also 
north  of  the  pond  and  the  4  acres  n.  69  e.  18  chains  to  a  stakes 
thence  s.  17i  e.  4.29  chains  to  a  stake;  thence  n.  72}  7.31  chains 
to  the  beginning  on  Hooker's  line. 

It  may  be  that  the  orchard,  barn,  pond  and  4  acres  are  all  included 
in  the  boundary,  and  that  the  quantity  is  just  100  acres,  nevertheless 
the  line  must  be  regarded  as  run  and  fixed  arbitrarily. 

It  is  plain  that  the  division  fence  mentioned  in  the  title  bond  was 
intended  to  be  on  the  division  line  between  the  land  sold  to  appel- 
lant and  that  retained  by  appellee,  and  we  know  of  no  rule  of  law 
permitting  a  court,  in  fixing  the  location  of  land  line,  to  depart  from 
objects  called  for  in  a  written  instrument,  except  in  case  of  mistake 
as  to  such  cases.  According  to  the  report  of  the  surveyor  the  course 
of  the  line  from  the  stake  on  Jackson's  line,  if  run  with  that  fence, 
is  n.  68}  e.,  and,  continued,  passes  along  the  north  boundary  of  the 
4  acres  of  new  ground,  which  is  likewise  mentioned  in  the  title  bond 
and  clearly  intended  to  be  within  the  boundary  of  land  sold.  And, 
in  our  opinion,  the  line  should  be  so  run  from  the  stake  on  Jackson's 
line  to  the  northeast  corner  of  the  4  acres  of  new  ground.  But  as  no 
objects  are  called  for  beyond  that  point  and  to  continue  the  line 
further  would,  without  reason,  increase  the  excess  of  land  over  100 
acres,  it  should  be  run  thence  with  the  east  line  of  the  4  acres  to  the 
line  running  n.  72}  e,  and  thence  to  the  beginning  on  Hooker's  line. 
There  will,  it  is  true,  be  a  few  acres  more  than  100  acres  in  the  bound- 
ary thus  described,  but  as  the  sale  was  made  in  gross  and  not  by^ 
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the  acre  there  is  no  other  alternative  but  to  run  the  line  n.  68}  e.  at 
least  as  far  as  the  northeast  corner  of  the  4  acres  of  new  ground, 
otherwise  designated  objects  by  which  it  was  clearly  intended  the 
line  should  be  run  would  have,  contrary  to  well-settled  rules  of  this 
court,  to  be  departed  from  and  ignored. 

Judgment  reversed,  and  cause  remanded  for  proceedings  consistent 
with  this  opinion. 


Martin  v.  Commonwealth. 
{Filed  May  12,  1892.) 

1.  Criminal  law — Evidence  of  motive  for  murder — On  appellant's  trial  for 
murder,  in  order  to  prove  hin  motive  for  the  commission  of  the  offense,  it 
was  proper  to  prove  that  deceased  had  caased  appellant  to  be  indicted  for 
robbery,  which  fact  might  properly  be  shown  by  the  exhibition  of  the  indict- 
ment against  appellant  for  robbery,  with  the  name  of  deceased  thereon  as 
a  witness.  Bat  it  was  error,  prejudicial  to  appellant^s  substantial  rights,  to 
permit  evidence  to  go  to  the  jary  concerning  all  the  circnmstances  and  de- 
tails of  the  alleged  robbery  by  appellant. 

2.  Same — Instructions  concerning  the  right  of  self-defense — An  accused  can  not 
avail  himself  of  the  plea  of  self-defense,  if,  for  the  purpose  of  killing  de- 
ceased, he  went  to  a  place  where  he  knew  deceased  mnst  pass,  and  awaited 
his  copQing  and  killed  him  without  abandonment  of  his  original  intention 
to  kill.  But  the  evidence  of  this  case  did  not  authorize  any  qualifica- 
tion or  limitation  in  the  instructions  concerning  accused's  right  of  self- 
defense. 

Thos.  H.  Htnes,  Greo.  T.  Duff  and  James  Garnett  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Prj^or, 

The  appellant  has  been  convicted  and  sentenced  to  confinement  in 
the  State  prison  for  life  for  the  murder  of  John  Burks.  He  has  ap- 
pealed to  this  court,  and  the  grounds  for  a  reversal  are,  first,  the 
admia<sion  of  incompetent  testimony;  second,  an  error  in  an  instruc- 
tion given  at  the  instance  of  the  State. 

It  is  made  manifest  from  the  testimony  that  the  accused  and  the  dead 
man  had  been  hostile  towards  each  other  for  months  prior  to  the 
kiiline;  that  each  was  ready  to  slay  the  other  upon  the  slightest 
provocation,  and  such  was  the  bad  feeling  between  them  that  when 
seen  on  the  highway  they  had,  as  their  choice  weapons,  either  a 
double-barreled  shot-gun  or  a  Winchester  rifle. 

The  origin  of  the  difficulty  between  the  two  seems  to  have  been 
caused  by  the  willingness  of  the  appellant  and  his  family  to  give 
shelter  to  the  wife  of  Burks,  who  hao  left  him  and  gone  to  the  house 
of  the  appellant,  the  cause  of  the  separation  is  not  shown  from  the 
testimony.  The  dead  man,  however,  made  inquiry  as  to  where  his 
wife  and  Martin  were  and  threatened  then  to  kill  them  both  and 
solely  for  the  reason  that  when  Mrs.  Burks  left  her  husband  she  had 
^one  to  Martin's  house,  for  there  is  not  the  slightest  proof  of  any 
improper  conduct  on  the  part  of  Mrs.  Burks.  After  this  threat  it 
seems  that  Martin  claimed  that  Burks  was  indebted  to  him  for 
aervic^  rendered  (having,  doubtless,  made  friends  in  appearance  at 
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least)  and  that  Burks  would  not  pay  him.  Martin,  to  collect  his 
debt,  used  a  shot-gun  and  compelled  Burks,  ap^ainst  his  will,  to  pay 
him,  and  for  this  conduct,  Burks  had  Martin  indicted  in  the  Barren 
Circuit  Court  for  robbery.  From  that  time  on  the  parties  were 
threatening  to  take  each  other's  life,  and  were  armed  whenever 
seen. 

On  the  day  of  the  killing  Burks  had  gone  to  the  county  seat  of 
Metcalfe  and  passed  a  grocery  store  that  was  located  on  the  highway 
leading  to  his  destination.  He  had  gone  in  the  morning, and  return- 
ing in  the  evening  wab  shot  from  the  front  of  this  grocery  store  by 
the  appellant  with  a  double-barreled  gun,  loaded  with  large  squirrel 
shot. 

At  the  time  he  was  shot  Burks  was  in  his  buggy  on  the  highway 
and  had  with  him  his  rifle.  There  were  no  eye  witnesses  to  the 
shooting:  but  the  appellant  and  one  Johnson.  They  each  state  that 
Burks  first  presented  his  rifle  at  the  appellant  and  Johnson  cried  out 
to  the  appellant,  look,  he  is  going  to  shoot,  when  the  latter  immedi- 
ately fired  both  barrels  of  his  shot-gun,  the  contents  entering  the 
back  of  the  deceased  under  the  shoulder,  from  the  effects  of  which 
he  died  in  a  few  minutes. 

That  appellant  knew  that  Burks  passed  the  grocery  that  morning 
is  evident,  and  the  theory  of  the  Commonwealth  is  that  he  placed 
himself  at  that  point  with  a  view  of  shooting  the  deceased  as  he 
passed,  while  the  theory  of  the  defense  is  that  the  appellant  was 
there  looking  for  his  wife  and  child,  who  were  expected  in  the  neigh- 
borhood that  evening,  and  that  he  had  been  squirrel  hunting  with 
his  gun.    The  shoooting  took  place  shortly  before  sun  down. 

We  will  not  discuss  the  testimony  in  the  case  as  it  must  be  sent 
back  for  another  trial. 

During  the  progress  of  the  trial,  for  the  purpose  of  showing  a 
motive  on  the  part  of  the  accused  to  take  the  life  of  Burks,  the  fact 
that  Burks  had  procured  the  indictment  for  robbery  against  him  was 
permitted  to  be  shown  by  the  production  of  the  indictment,  and  the 
name  of  Burks  as  a  witness.  This  was  all  proper,  but  the  court  per- 
mitted, over  the  objections  of  the  accused,  the  witness  or  witnesses 
to  detail  the  facts  connected  with  the  robbery,  the  mode  of  extorting 
the  money  from  Burks  by  the  appellant  and  all  the  facts  connected 
with  the  commission  of  that  offense.  This  was  erroneous  and  preju- 
dicial to  the  accused. 

Motive  may  be  shown  in  certain  cases  by  a  state  of  facts  conducing 
to  make  out  another  and  distinct  offense  from  that  for  which  the 
accused  is  being  tried. 

In  passing  a  counterfeit  bill,  for  the  purpose  of  showing  guilty 
knowledge,  it  may  be  shown  that  the  accused  had  passed  similar 
bills,  knowing  them  to  be  counterfeit. 

When  the  husband  was  murdered  by  the  accused  the  intimate 
relation  between  the  wife  of  the  deceased  and  the  accused  may  be 
shown  as  a  motive  for  the  commission  of  the  offense.  Stout  v. 
People,  4  Parker's  Criminal  Record,  71. 

So  it  was  competent  to  show,  in  this  case,  that  the  accused  had 
been  indicted  for  robbery  at  the  instance  of  the  deceased,  but  not  to 
establish  the  offense  by  testimony  of  the  facts  necessary  to  show 
guilt  or  to  permit  the  entire  record,  including  the  affidavits  for  a 
continuance,  to  be  read  to  the  jury. 

The  appellant  was  being  tried  for  two  offenses.  His  guilt  of  rob- 
bery was  permitted  to  be  shown  in  order  to  fix  upon  him  the  crime 
of  murder  and  must  have  been  prejudicial  to  his  substantial  rights. 
This  character  of  evidence  is  likely  to  be  wrongfully  considered  by 
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« jury  and  made  to  constitute  a  part  of  the  offense  for  which  the 
party  is  bein^  tried,  as  it  might  well  be  argued  that  one  so  depraved 
-as  to  commit  the  crime  of  robbery  would  not  hesitate  to  commit 
murder;  and,  we  thinlc,  therefore,  proof  of  the  charge  of  robbery  on 
the  facts,  with  a  view  of  showing  guilt,  was  error.  Such  evidence 
l^oes  to  a  jury  as  a  matter  of  necessity  for  the  purpose  alone  of  show- 
ing motive  on  the  part  of  the  accused  to  commit  the  crime  and  no 
niore  than  is  necessary  to  show  motive  should  be  allowed,  and  then 
the  jury  told  the  purpose  for  which  the  evidence  is  to  be  considered 
by  them.  Commander  v. State,  60  Alabama,  — ;  Pinckford  v. State, 
13  Texas,  — . 

The  instruction  in  regard  to  self-defense  was  qualified  by  adding, 
'**unless  they  should  further  believe,  beyond  a  reasonable  doubt,  that 
the  danger  to  the  defendant  was  occasioned  by  his  own  fault  in  seek- 
ing the  said  Burks  for  the  purpose  of  inflicting  death  or  other  great 
bodily  harm  upon  him  and  endeavoring  to  execute  said  purpose." 
While  it  is  the  law  that  if  the  appellant  stationed  himself  at  this 
pt>int,  knowing  that  the  deceased  would  pass,  for  the  purpose  of 
taking  the  life  of  the  deceased  and  had  not  abandoned  his  intention 
jat  the  time  he  fired,  he  is  guilty  of  murder.  Still,  it  seems  to  us,  on 
the  facts  proven,  the  lawot  self-defense,  without  qualification,  should 
have  been  given.  If  the  deceased  first  presented  his  rifle  at  the  ap- 
pellant and  the  appellant,  to  save  his  own  life,  fired  before  the  de- 
<;eased  the  plea  of  self-defense  in  sustained. 

The  Judgment  is  reversed,  with  directions  to  award  a  new  trial 
-and  for  proceedings  consistent  with  this  opinion. 


Beard,  &c.  v.  Morris.  &c. 
(Filed  May  14,  1892— iVo<  to  be  reported,) 

1.  The  failure  of  the  ccpimissioner  to  sell  lands  in  order  in  which  fie  is  directed 
^oes  not  render  the  judgment  for  the  sale  or  the  sale  made  thereunder  void. 

2.  Where  the  report  of  such  sale  is  made  and  confirmed  it  ithout  objection  the  pro- 
ceedings are  thereafter  final  and  binding  on  all  parties  to  the  suit.  And  the 
defendants  can  not  thereafter  complain  because  the  commissioner  did  not 
eell  the  land  as  directed  by  the  court. 

Gamett  A  Dehoney  for  appellants. 

McQuown  dk  Muncie  for  appellees. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  the  land  in  controversy  was  sold  under  a  judgment  of 
the  Metcalfe  Circuit  Court  to  satisfy  a  lien  created  by  mortgage. 
The  appellants,  W.  B.  Morris  and  wife,  the  original  mortgagors, 
were  before  the  court  by  service  of  process  and  a  judgment  rendered. 
The  report  of  sale  was  made,  confirmed  and  a  deed  executed  by  the 
<;ommissioner  to  the  purchaser,  Morris,  who  is  the  appellee. 

While  this  suit  was  pending  the  owner,  W.  B.  Morris,  sold  the 
two  and  one-half  acres  in  controversy  to  one  Clark  and  he  to  Mrs. 
Stonall,  and  the  latter  to  the  wife  of  W.  B.  Morris. 

The  wife  of  W.  B.  Morris  is  now  claiming  this  land,  on  the  ground 
that  by  the  original  judgment  the  commissioner  was  not  authorized* 

vol.  14 — 7 

Digitized  by  VjOOQIC 


98  people's    bank    of    KENTUCKY   V.    BARBOUR,    &C. 

to  sell  it.  That  it  constituted  a  part  of  the  mortgaged  land  is  conceded 
and  this  land  he  was  directed  to  sell,  the  juogment  requiring  him 
to  sell  first  another  tract  included  in  the  same  mortgage.  His  failure 
to  sell  as  directed  does  not  render  the  judgment  or  the  sale  under 
it  void. 

The  report  of  sale  and  confirmation  make  the  proceedings  final 
and  binding  on  all  the  parties.  With  proper  exceptions  the  sale  by 
the  commissioner  would  be  held  an  error  for  which  a  reversal  might 
be  had  in  this  court,  but,  when  made  and  confirmed,  is  binding  on 
all  the  parties  before  the  court. 

This  judgment  is  for  a  small  sum,  but  the  appellants  had  ample 
opportunity  to  pay  the  debt.  A  personal  judgment  was  fiist  ren- 
dered and,  at  a  subsequent  term,  the  judgment  of  foreclosure  was 
entered  and  why  the  owner  failed  to  pay  this  debt  does  not  appear. 

Beard,  another  appellant  in  this  case,  is  not  affected  by  the  judg- 
ment. If  he  has  a  private  right  of  ingress  and  egress  to  this  prop- 
erty it  does  not  appear  to  have  been  disturbed,  nor  does  it  appear 
that  the  public,  by  any  judgment  in  the  case,  had  been  deprived  of 
any  right  they  have  to  use  the  water  on  this  land.  Whether  or  not 
such  an  easement  exists  is  not  a  question  before  ns.  It  is  evident 
that  no  redemption  wtis  made  within  the  year  or  any  tender  of 
the  money,  nor  do  the  facts  authorize  the  conclusion  that  the  com- 
missioner and  the  appellee  combined  to  injure  these  parties  by  selling 
this  property.  It  was  mortgaged  and  sold  to  satisfy  the  debt.  It 
was  a  public  sale  and  if  they  wanted  the  title  retained  in  the 
then  owner  there  is  no  cause  shown  for  their  not  being  present 
and  bidding.  That  they  did  not  know  of  the  bale  is  no  reason  for 
disturbing  after  confirmation. 

The  fact  of  the  amended  petition  having  been  filed  in  the  year 
1884,  after  the  pretended  sale  to  Clark  of  this  land,  did  not  remove 
the  lis  pendens  existing  by  reason  of  the  original  action.  That  was 
filed  and  process  served  before  W.  B.  Morris  sold  the  land,  and  his 
wife,  who  was  a  party  to  the  original  action,  and  where  a  defense  by 
way  of  set-off"  was  only  pleaded,  is  now  claiming  to  be  the  owner 
through  the  title  of  her  husband,  who  conveyed  to  Clark  after  the 
action  was  brought  and  process  served. 

Clark  and  Mrs.  Stonall  have  no  interest  in  this  controversy.  They 
have  sold  to  the  wife  of  W.  B.  Morris,  who  purchased  with  a  full 
knowledge  of  the  pending  action  under  which  the  appellee  derived 
title. 

Judgment  affirmed. 


People's  Bank  of  Kentucky  v.  Barbovr,  &c. 
{Filed  May  14,  1892— iVb<  to  be  reportea,) 

Attachments — Equitable  assignment  oj  deposit  in  bank — A  creditor  songht  to 
attach  a  certain  f  and  to  the  credit  of  the  debtor  in  a  bank.  The  debtor  was 
the  executor  of  his  father^s  estate  and  claimed  that  he  had  appropriated 
this  fond  to  himself  as  execator  to  pay  a  debt  due  by  him  to  the  estate.  The 
fund  was  to  his  individual  credit.  Held — That  the  evidence  fails  to  show 
that  the  fund  had,  in  fact  and  in  good  faith,  been  appropriated  by  the  debtor 
to  the  payment  of  his  indebtedness  to  the  estate  of  his  father;  and  a  mere 
•  anezecuted  intention  to  so  appropriate  it,  without  any  act  done  to  carry  the 
intention  into  effect,  can  not  operate  as  an  assignment  of  \U 
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Fairleigh  &  Straus  for  appellant. 
Brown,  Hnmphrey  &  Davie  for  appellees. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  People's  Bank  of  Kentucky,  brought  this  action,  No- 
vember 2,  1888,  to  enforce  satisfaction  of  a  personal  judgment  against 
J.  D.  Barbour,  on  which  an  execution  had  been  issued  and  returned 
no  property  found,  the  sum  of  $876.42  on  deposit  to  his  credit  with 
the  Bank  of  Louisville  being  attached  for  that  purpose.  And  the 
question  presented  Is  whether  that  fund  had,  prior  to  the  commence- 
ment of  the  action,  been  in  fact  and  in  good  faith  appropriated  in 
payment  of  his  individual  indebtedness  to  the  estate  of  P.  D.  Bar- 
bour, his  father,  of  whose  will  he  is  executor. 

It  appears  that  he  had,  for  several  years,  received  one-half  the  fees 
of  the  office  of  sheriff  of  Jefferson  county,  either  as  principal  or 
deputy  sheriff,  and,  under  an  arrangement  with  the  Bank  of  Louis- 
ville, became  entitled,  in  his  own  right  during  that  period,  to  about 
$4,000  of  interest  on  deposits  made  by  him,  from  time  to  time,  of 
such  fees,  which  interest,  as  it  accrued,  was  placed  to  his  credit  on 
books  of  the  bank.  Of  that  amount  there  had  accumulated,  from 
about  August  1,  1886,  $1,881.17,  of  which  $500  was,  Septembers, 
1888,  and  the  same  amount,  November  1,  1888,  applied  by  the  bank 
to  payment  of  two  notes  he  had  previously  given  to  it,  leaving  to 
his  credit,  until  this  action  was  instituted  ana  attachment  executed, 
$876.42,  now  in  dispute. 

The  testimony  of  J.  D.  Barbour  is,  in  substance,  that,  having  used 
money  that  came  to  his  hands  as  executor,  he  intended  to  apply  the 
interest  on  the  deposits  mentioned  in  discharge  of  his  indebtedness 
to  the  estate  thus  created  and,  for  that  purpose,  directed  the  presi- 
dent and  cashier  of  the  bank  to  place  the  same,  as  it  accrued,  to  his 
credit  as  exe<-utor,  and  did  not  know  until  this  action  was  com- 
menced the  $1,881.17  mentioned  had  been  placed  to  his  individual 
credit.  The  time  when,  according  to  his  testimony  he  gave  the 
direction,  was  prior  to  August  1,  1885,  but  how  long  after  he  qual- 
ified as  executor  in  1881  does  not  appear.  It  does,  however,  appear 
the  direction  had  reference  also  to  interest  accrued  on  the  deposits 
before  that  date,  all  of  which  he  withdrew  and  used  for  individual 
purposes. 

The  amount  of  his  alleged  indebtedness  to  the  estate  is  not  stated 
nor  shown  by  him,  no  settlement  of  his  transactions  as  executor 
having  been  made.  He  does,  however,  testify  he  received  as  exec- 
utor $2,500,  to  be  held  in  trust  for  his  sister's  children  until  the 
youngest  of  them  arrives  at  full  age,  but  it  is  merely  inferable,  not 
beinf:  expressly  stated,  that  he  had  used  any  part  of  that  particular 
fund.  Russell,  president  of  the  bank  and  only  other  witness  in  the 
ease,  testified  he  had  no  recollection  of  J.  D.  Barbour  giving  such 
direction,  did  not  think  he  had  done  so,  but  admitted  he  applied 
the  $1,000  to  pay  the  two  notes  without  consulting  him. 

In  Newby  &  Taylor  v.  Hill  &  Million,  2  Met.,  330,  it  was  held  that 
in  order  to  constitute  an  equitable  assignment  of  a  debt  or  other 
chose  in  action,  no  particular  form  is  necessary;  any  order,  writing 
or  act  which  makes  an  appropriation  of  the  fund  amounts  to  an 
equitable  assignment  of  that  fund,  and  that  it  may  be  made  in 
writing  or  by  parol  without  assent  of  the  debtor. 

But  though  It  may  have  been  entirely  competent  and  l^itimate 
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for  J.  D.  Barbour  to  assi^  to  himself,  as  executor,  the  fund  in 
question  for  the  purpose  alleged,  it  was  just  as  necessary  to  validity 
of  it  that  he  should  have,  by  some  open  act,  divested  himself  of  in- 
dividual control  and  ownership  of  it  as  if  the  transaction  had  been 
with  another  person.  Otherwise  it  would  be  in  the  power  of  an  ex- 
ecutor or  administrator  to  thwart  his  own  creditors  by  simply  ally- 
ing and  testifying  to  an  unexecuted  intention  to  appropriate  to 
payment  of  his  indebtedness  to  the  estate  any  fund  sought  to  be 
subjected  to  payment  of  his  individual  debts. 

Therefore,  conceding  the  alleired  direction  to  the  president  would 
have  been  a  valid  equitable  assignment,  .t  was  still  incumbent  on 
J.  D.  Barbour,  executor,  to  satisfactorily  show  not  only  that  the 
direction  was  actually  given  but  done  in  good  faith. 

It  seems  to  us,  considering  ordinary  business  methods,  such  as  a 
man  fit  to  be  sheriff  or  exec^utor  would  be  expected  to  ol>serve,  the 
conduct  of  J.  D.  Barbour  is  utterly  inconsistent  with  the  alleged 
fact  of  appropriation  of  the  fund  to  pay  indebtedness  to  the  estate. 
For  though  the  interest  accumulated  prior  to  August  1, 1885,  was, 
according  to  his  testimony,  likewise  directed  to  be  placed  to  his 
credit  as  executor,  he  admits  he  drew  all  out  of  bank  ^nd  used  it 
all  in  paying  other  debts  and  t)ersonaI  expenses.  He  admits  he  did 
not  know  until  after  November  2,  1888,  when  this  action  was  com- 
menced, whether  the  $1,871.17  stood  on  the  books  of  the  bank  to  his 
credit,  individually  or  as  executor,  although  a  part  of  that  sum  had 
been  subject  to  his  draft  three  years  or  more. 

We  can  readily  see  why  that  money  would  have  remained  un- 
productive and  undisturbed  that  length  of  time  if  subject  to  his 
individual  order.  He  had  borrowed  of  or  owed  the  bank  $1,000  on 
the  two  notes,  which,  it  is  fair  to  presume,  both  the  bank  and  him- 
self expected  would  be  paid  out  of  that  fund,  for  it  does  not  appear 
that  either  the  bank  looked  to  or  he  had  provided  any  other  means 
of  payment;  the  remainaer  was  subject  to  his  order  and  might  just 
as  well  been  drawn  and  used  by  him  as  was  the  interest  which  ac- 
cumulated previous  to  August  1,  1885.  But  we  are  unable  to  see 
why,  if  the  fund  accumulating  after  that  date  had  been  in  fact  ap- 
propriated to  payment  of  his  indebtedness  to  the  estate,  it  was  left 
then,  some  of  it  for  three  years,  without  either  applying  it  to  that 
purpose  or  investing  it  so  as  to  produce  interest. 

The  testimony  of  the  president  is  not  entirely  negative  in  its  eflTect 
but  consistent  with  and  borne  out  by  the  conduct  of  both  J.  D. 
Barbour  and  the  bank.  Moreover,  the  fact  of  the  fund  remaining 
for  three  years  to  the  credit  and  subject  to  control  of  J.  D.  Barbour 
is  such  evidence  of  bad  faith  of  the  transaction  as  that  a  court  of 
equity  could  not,  without  setting  a  very  unsafe  precedent  and  a  dis- 
regard of  well  known  rules  applicable  in  analogous  cases,  sustain 
the  claim  of  the  executor  to  the  fund.  And  it  should,  therefore,  in 
our  opinion,  have  been  adjudged  subject  to  the  payment  of  appel- 
lant's judgment. 

Judgment  reversed,  and  cause  remanded  for  proceedings  conform- 
ing to  this  opinion. 
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Hill,  Ac.  v.  McGabvey. 
(Filed  May  14,  1892— iVb<  to  be  reported.) 

Jurisdiction  concerning  sales  of  ptoperty  held  for  benevolent  educational  purposes — 
The  funds  of  certain  donors  was  invested  in  certain  property  for  the  par- 
pose  of  edacating  colored  men  for  the  christian  ministry.  On  account  of 
local  prejudice  the  institution  was  a  failure  and  the  property  was  sold  for 
re-investment  at  some  other  more  favorable  location.  In  this  action,  con- 
cerning the  power  of  the  trustee  to  confer  a  good  title,  Held — That  section 
5,  chapter  13,  General  Statutes,  concerning  the  jurisdiction  of  the  circuit 
court  over  property  held  for  charitable  uses,  limits  the  power  of  the  court 
to  a  sale  for  re-investment  in  the  same  county,  only  in  cases  where  the  orig- . 
inal  donation  was  for  the  benefit  of  the  particular  county  or  locality;  and 
where,  in  cases  such  as  this,  the  object  of  the  charity  is  in  no  sense  local, 
the  trustees,  under  the  sanction  of  the  chancellor,  may  sell  such  property  in 
one  county  and  re-invest  the  proceeds  in  another,  when  ttie  advancement  of 
the  contemplated  charitable  purpose  so  requires. 

Georp^e  Thomas  and  B.  P.  Hill  for  appellants. 

W.  B.  Moody  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  month  of  November,  of  the  year  1885,  J.  W.  McQarvey 
and  others,  who  were  then  trustees  of  the  Christian  Bible  College, 
purchased  of  one  Bernard  Goins  a  lot  of  ground,  with  numerous 
buildings  upon  it,  lying  in  the  town  of  Newcastle  and  once  known 
as  the  Henry  Male  and  Female  College,  with  a  view  of  establish- 
ing a  college  for  the  education  of  colored  men  for  the  christian 
ministry. 

The  fund  from  which  the  purchase  was  made  consisted  of  volun- 
tary contributions,  made  by  the  various  churches  of  the  denomina- 
tion known  as  Christians,  and  by  the  individual  members.  The 
money  thus  contributed  was  placed  under  the  control  of  the  bible 
college  trustees,  to  use,  manage  and  control  for  the  purposes  contem- 
plated by  the  donors.  The  college  seems  never  to  have  prospered, 
and  although  every  effort  was  made  to  make  it  what  its  founders  and 
patrons  desired.  The  effort  resulted  in  a  complete  failure.  The 
trustees  of  the  bible  college  and  those  interested  in  the  school,  labor- 
ing under  the  belief  that  they  had  the  power  to  sell  the  lot  and  the 
improvements  and  re-invest  the  proceeds  for  similar  purposes,  and  in 
a  loctition  where  no  hostility  existed  on  the  part  of  the  inhabitants 
to  such  an  enterprise,  sold  this  entire  property  to  the  appellant,  B. 
F.  Hill,  by  a  written  contract  and  for  a  full  consideration,  delivering 
to  him  the  possession. 

Some  question  arising  as  to  the  right  of  the  trustees  to  sell  so  as  to 
pass  a  perfect  title,  this  action  in  equity  was  instituted  that  the  chan- 
cellor might  be  consulted  and  the  sale  to  Hill  confirmed  if,  in  his 
opinion,  the  trustees  had  the  power  to  sell,  and  their  action  was 
to  the  interest  of  the  parties  concerned. 

The  donors  of  the  fund  being  numerous,  one  or  more  of  them  were 
made  defendants,  with  the  power  conferred  of  defending  for  all,  and 
the  case  submitted  on  the  pleadings  and  the  proof.  It  appears  from 
the  testimony  of  various  witnesses  that  the  undertaking  was  a 
failure,  and  such  a  result  is  to  be  attributed,  as  the  proof  conduces  to 
show,  more  to  the  prejudice  of  the  people  living  in  the  vicinity 
against  the  school  than  to  the  want  of  effort  on  the  part  of  the  trus- 
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tees  to  build  it  up.    In  fact  it  is  plain  from  the  uncontradicted  proof 
that  it  would  be  useless,  on  the  part  of  those  interested,  to  further 

f)ro8ecute  this  liberal  move  in  the  vicinity  where  this  property  is 
ocated.  The  answer  of  the  defendants  admits  the  allegations  of  the 
petition,  and  a  ease  is  presented  where  all  the  parties  in  interest 
want  the  property  sold  and  the  sale  already  made  to  the  appellant 
confirmed. 

The  only  question  raised  by  the  appellant  as  to  the  title  he  has 
obtained  originates  from  the  fifth  section  of  the  chapter  on  charita- 
ble uses  in  the  General  Statutes,  245.  That  section  provides  that  it 
shall  be  competent  for  the  circuit  court  of  the  county  in  which  real 
estate  held  for  schools,  colleges,  churches,  under  devises,  convey- 
ances, gifts,  Ac,  to  adjudge  a  sale  of  the  same  for  the  purpose  of 
re-investment  in  similar  property  in  the  same  county.  The  provis- 
ions of  this  statute  evidently  intended  to  restrict  the  power  of  sale 
and  re-investment  of  such  realty  in  another  and  different  county, 
only  in  cases  where  the  donor,  grantor  or  devisee  had  designated 
the  locality  in  which  the  benefits  of  the  grant  or  gift  have  to  be  en- 
joyed, and  not  in  a  case  where  the  donors  have  invested  their  means 
for  a  particular  purpose,  not  for  the  benefit  of  the  locality,  but  to  ac- 
complish an  object  foreign  to  such  a  purpose.  Nor  was  it  intend€d 
by  this  section  of  the  statute  to  deprive  the  chancellor  of  the  juris- 
diction over  trust  property  in  this  character  of  case.  The  trust  must 
fail  unless  a  sale  is  made,  and  to  re-invest  in  the  same  county  must 
result  in  a  like  failure,  and  where  the  trustees,  invested  with  title 
and  the  donors  consent,  or  without  their  consent,  on  the  facts  before 
us,  and  where  the  object  of  this  section  of  the  statute  is  not  disre- 
garded, we  see  no  reason  why  the  title  is  not  perfected  by  the  judg- 
ment confirming  the  sale  to  the  appellant.  This  donation  was  not 
for  the  benefit  of  the  locality,  but  to  advance  the  cause  of  Christi- 
anity by  this  particular  church,  and  to  benefit  those  who,  by  reason 
of  their  peculiar  condition,  required  their  assistance.  These  benefits 
can  be  confined  elsewhere,  and  the  appellant  must  accept  the  title. 
Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Vanmeter,  Ac.  v.  Spurrier,  Ac. 
(Filed  May  18,  1892.) 

Contract  in  violation  of  statute — Sale  or  fertilizer — Every  contract  made  for  or 
about  any  matter  or  thing  which  is  prohibited  by  any  statute  is  void.  And 
it  is  not  necessary  that  there  should  be  an  express  prohibition  in  order  to 
render  the  contract  void;  it  is  snfficient  that  a  penalty  is  attached,  as  that 
implies  a  prohibition. 

A  contract  for  the  sale  of  a  fertilizer  not  labeled  as  required  by 
the  statate  is  void,  although  such  a  sale  is  not  expressly  pro- 
hibited. The  fact  that  the  statute  fixes  a  penalty  for  selling  without 
having  prayiously  complied  with  the  provisions  of  statute  implies  a  prohi- 
bition. 
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J.  H.  Vanmeter,  Clielf,  Sprigjr  and  Hobson  &  O'Meara  for  appel- 
lants. 

Chas  G.  Btchie  and  James  MontKomery  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Barbour. 

Appellees  sold  appellants  a  quantity  of  commercial  fertilizer  and 
took  their  note  for  the  price.  In  this  action  upon  the  note  ap- 
pellees resist  a  recovery  ajrainst  them  upon  two  grounds:  first,  be- 
cause the  fertilizer  was  worthless;  and,  second,  because  it  had  not 
been  analyzed  and  labeled  as  required  by  law. 

The  first  defense  presented  merely  a  question  of  fact  which  is  con- 
•cluded  by  the  verdict  of  the  jury.  The  second  defense,  based  upon 
the  illegality  of  the  contract,  presents  the  important  question  for  our 
consideration. 

The  statute  in  question  (General  Statutes,  chapter  42a,  650),  en- 
titled '*An  act  to  regulate  the  sale  of  fertilizers  in  this  Commonwealth 
and  to  protect  the  agriculturist  in  the  purchase  and  use  of  the  same," 
provides  as  fol  lo ws.« 

Se<\  1.  On  or  before  May  1st  of  each  year,  before  any  person  shall 
sell  or  offer  for  sale  in  this  State  any  commercial  fertilizer,  he  shall 
furnish  to  the  director  of  the  Agricultural  Experiment  Station  a 
quantity  of  such  fertilizer  sufficient  for  analysis,  accompanied  by  an 
affidavit  that  the  substance  so  furnished  is  a  fair  sample  of  a  fertilizer 
which  he  desires  to  sell  in  this  State. 

Sec.  2.  It  shall  be  the  duty  of  the  director  to  make  a  chemical 
iinalysis  of  every  sample  of  fertilizer  so  furnished  him  and  print  the 
result  of  such  analysis  in  the  form  of  a  label,  which  shall  set  forth 
the  name  of  the  manufacturer,  the  place  of  manufacture,  the  brand 
of  the  fertilizer  and  the  essential  ingredients  contained  in  it,  together 
with  a  certificate  setting  forth  that  the  analysis  is  a  true  analysis  of 
the  sample  furnished  and  the  money  value  of  such  fertilizer  com- 
puted from  its  composition  as  he  may  determine.  Which  labels 
shall  be  furnished  to  any  person  desiring  to  sell  any  such  fertilizer  in 
this  State. 

Sec.  3.  Every  package  of  fertilizer  sold  or  offered  for  sale  in  this 
State  shall  have  nttached  to  ii  in  a  conspicuous  place  the  label  as 
provided  in  the  foregoing  sections. 

Sec.  4.  Any  manufacturer  or  vendor  of  fertilizers  who  shall  sell  or 
offer  for  sale  any  fertilizer,  without  having  previously  complied  with 
the  provisions  of  the  act  hereinbefore  set  forth,  shall,  upon  indict- 
ment and  conviction,  be  fined  $100  for  each  violation  or  evasion  of 
this  act. 

Sec.  5.  The  director  shall  receive  for  analyzing  a  fertilizer  and  affix- 
ing his  certificate  thereto  $15.00,  and  for  ial)els  furnished  $1.00  per 
hundred. 

It  is  conceded  that  none  of  the  fertilizer  sold  to  appellants  had  the 
labels  required  by  the  statute  attached  to  it,  but  it  is  insisted  for  the 
appellees,  in  an  able  and  learned  argument,  that  as  the  statute  does 
not,  in  terms,  declare  that  the  sale  of  fertilizer  without  the  analysis 
and  label  shall  be  unlawful,  or  that  the  contract  of  sale  shall  be  void, 
the  appellees  are  entitled  to  recover  upon  the  contract  sued  upon. 

In  support  of  his  contention  counsel  relies  upon  the  cases  of  Harris 
V.  Runneils,  12  How.,  79,  and  Miemeger  v.  Wright,  26  Va.,  239, 
40  Am.  Hep.,  720.    But  we  are  of  opinion,  both  upon  principle  and 
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from  the  decided  weight  of  authority,  that  the  contract  should  not 
be  enforced. 

The  principle  governing  such  cases  is  best  stated  by  Mr.  Chitty, 
in  his  work  in  contracts.  The  author  says:  "Clearly,  if  an  act  oi 
parliament  expressly  prohibit  the  transaction,  in  respect  whereof 
an  agreement  is  entered  into,  such  agreement  will  be  invalid.  And 
so  a  contract  may  be  illegal,  although  it  be  not  in  contravention  of 
the  specific  directions  of  a  statute,  provided  it  be  opposed  to  the 
general  policy  and  interest  thereof." 

But  it  was  at  onetime  made  a  question  whether,  if  a  statute  con- 
tained no  distinct  prohibitory  clause  and  only  inflicted  a  penalty  on 
the  doing  of  a  certain  act,  the  law  would  sanction  the  contract 
and  hold  that  the  payment  of  the  penalty  was  the  only  consequence 
resulting  from  the  transgression  of  the  statute,  or  whether  it  would 
treat  the  agreement  as  void,  and  thereby  add  a  punishment  which 
the  statute  had  not  expressly  provided. 

In  some  of  the  older  cases  it  seems  to  have  been  considered  that 
the  contract  would  not  be  void  if  there  were  no  distinct  prohibition 
and 'the  act  stipulated  for  was  only  forbidden  under  a  penalty.  And 
Lord  EUenborough  appears  to  have  been  of  opinion  that  an  un- 
licensed surgeon  might  sue  for  his  fee,  although  the  statute,  3  Hen., 
8c  11,  prohibited  persons,  under  a  penalty,  from  practicing  as 
surgeon  without  a  license. 

But  in  Baeltell  v.  Vinor,  Holt,  C.  J.,  said:  Every  contract  made 
for  or  about  any  matter  or  thing  which  is  prohibited  and  made  un- 
lawful by  any  statute  is  a  void  contract,  though  the  statute  itself 
doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on 
the  defaulter,  because  a  penalty  implies  a  prohibition  though  there 
are  no  prohibiting  words  in  the  statute.  And  it  is  now  quite  settled 
that  this  doctrine  contains  the  true  rule  on  the  subject  now  under 
consideration. 

The  same  rule  is  announced  in  Parsons  on  Contracts,  volume  1^ 
page  382;  Pollock  on  Contracts,  page  2()0,  and  Benjamin  on  Sales^ 
Kerr's  Ed.,  section  695.  But, says  Mr.  Chitty,  if  a  contract  be  made 
in  violation  of  the  provisions  of  a  statute,  and  the  effect  of  such 
statute  be  merely  to  impose  a  penalty  on  the  offending  party,  for  the 
benefit  of  the  revenue  and  not  to  prohibit  the  act  done  or  avoid  the 
contract  itself,  the  fact  of  such  provision  not  having  been  complied 
with  will  not  invalidate  the  contract. 

Quoting  with  approval  from  Chity  and  recognizing  the  distinction 
stated  by  him  the  Court  of  Appeals,  in  Lindsay  v.  Rutherford,  17 
B.  M.,  246,  sustained  an  action  brought  by  an  unlicensed  broker  upon 
a  bill  purchased  by  him,  holding  that  a  statute  which  imprjsed  a 
penalty  upon  a  person  who  engaged  in  the  business  of  a  broker  or 
e>  change  dealer,  without  first  obtaining  a  license,  was  a  mere  revenue 
measure  and  noi  intended  to  strike  a  blow  at  the  business  itself. 

The  statute  in  question  is  not  a  revenue  statute,  but,  as  its  title  in- 
dicated, a  law  for  the  protection  of  the  individual.  The  /ith  section 
requiring  the  payment  of  $15  to  the  director  making  the  analysis 
was  designed  not  as  a  source  of  revenue  to  the  State,  but  simply  as 
a  fund  to  meet  the  expenses  of  the  experiment  station. 

Woods  V.  Armstrong,  54  Ahi.,  150,  25  Am.  Rep.,  671,  and  notes, 
and  McConnell  v.  Kitchens,  20  S.  C,  430,  47  Am.  Rep.,  848,  are 
directly  in  point.  The  statutes  considered  in  those  cases  was  almost 
identical  with  the  statute  we  are  considering.  In  the  McConnelly 
case,  Harris  v.  Runnells  and  Miemeger  v.  Wright  were  distin- 
guished. As  said  in  the  McConnell  case,  indeed,  aside  from  any 
authority,  it  would  seem  to  us  altogether  anomalous,  not  to  use  any 
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harsher  term,  to  hold  that  a  court  of  justice  should  enforce  a  con- 
tract founded  upon  an  act  which  is  absolutely  forbidden  by  the  law- 
making department  of  government,  and  we  may  add  that  it  would 
seem  strange  if  the  very  court,  which  is  required  by  the  law  to  im- 
pose a  penalty  upon  a  person  for  the  commission  of  an  act,  should 
be  required  upon  his  application  to  reward  him  by  adjudging  to  him 
all  the  benefits  he  contracted  for  and  intended  to  receive  in  the  com* 
mission  of  the  illegal  act. 

As  the  appellees'  reply  admits  that  there  were  no  tags  upon  the 
fertilizer  sold  to  the  appellants,  the  latter  were,  upon  the  pleadings, 
entitled  to  a  judgment  dismissing  the  petition. 

There  was  no  evidence  which  could  have  authorized  a  recovery 
by  appellants  upon  this  cons^truction,  beyond  the  expense  of  going 
after,  hauling  and  putting  in  the  fertilizer,  and  the  instruction  rel- 
ative to  the  counter-claim  was,  therefore,  substantially  correct. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 


AZBILL,  V.    AZBILL. 

{Filed  May  18,  1892.) 

1,  Divorce — Confirmed  habit  of  drunkenness — While  it  ia  difficalt,  if  not  im- 
possible,  to  lay  down  a  rule  by  which  it  can  be  ascertained  when  a  man  has 
formed  a  confirmed  habit  of  drankenness,  the  evidence  in  this  ^ction  by  the 
wife  for  a  divorce  is  certainly  sufficient  to  establieh  the  fact  that  the  hus- 
band has  formed  such  a  habit,  which,  ''accompanied  with  a  wasting  of  his 
estate  without  any  suitable  provision  for  her  maintenance/*  is  sufficient  to 
entitle  the  wife  to  a  divorce. 

2.  There  viay  be  a  ivasling  by  the  husband  of  his  estate  within  the  meaning  of 
the  statute,  although  his  estate  consists  alone  of  his  mental  and  physical 
faculties  and  his  habits  of  industry. 

W.  M.  Beckner  for  appellant. 

Haggard  <&  Benton  for  appellee. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

From  the  judgment  dismissing  her  action,  in  which  she  sought  a 
divorce  from  her  husband,  the  appellee,  on  the  ground  of  his  con- 
firmed habit  of  drunkenness,  accompanied  **with  a  wasting  of  his 
estate  and  without  any  suitable  provision  for  her  maintenance,"  the 
appellant  prosecutes  this  appeal. 

It  is  dilticult,  if  not  impossible,  to  lay  down  a  rule  by  which  it 
can  be  ascertained  when  a  man  has  formed  a  confirmed  habit  of 
drunkenness.  Bouvier  defines  an  habitual  drunkard  to  he  a  person 
given  to  inebriety  or  the  excessive  use  of  intoxicating  drink,  who 
has  lost  the  power  or  will  by  frequent  indulgence  to  control  his  ap- 
petite for  it.  A  man  may  drink  to  excess  occasionally,  and  yet  not 
be  an  habitual  drunkard.  There  must  be  both  drunkenness  ana  a 
habit,  and  the  question  is,  what  amount  of  drunkenness  does  it  re- 

Suire  to  form  the  habit?   Lawson  in  his  Rights,  Remedies  and  Prac- 
ce,  section  780,  says:  That  one  is  addicted  to  habitual  drunketmess, 
as  ground  for  a  divorce,  who  has  a  fixed  habit  of  frequently  getting 
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drunk,  and  he  may  be  so  addicted,  thouerh  not  oftener  drunk  than 
flober,  and  though  sober  for  weeks  at  a  time. 

Getting  drunk,  whenever  exposed  to  temptation;  being  usually 
drunk  in  business  hours;  being  drunk  for  several  days  at  a  time,  four 
or  five  times  each  year;  being  driven  to  drink  by  excitement;  fre- 
quently drinking  to  excess,  have  all  been  held  as  sufficient  proof  to 
secure  a  divorce  under  statutes  similar  to  ours. 

In  this  case  one  witness  swore  that  the  appellee  had  been  a  hard 
drinker  and  frequently  drunk  during  the  preceding  ten  or  twelve 
years.  A  second,  that  he  had  been  drinking  to  excess  for  years.  A 
third,  that  he  had  been  frequently  under  the  influence  of  liquor.  A 
fourth,  that  he  had  been  drunk  half  of  his  time  for  several  years. 
A  fifth,  that  during  the  last  five  years  he  had  frequently  seen  him  in 
town  drunk  day  and  night.  A  sixth,  that  he  had  been  a  heavy 
drinker  for  years,  getting  drunk  almost  every  time  he  came  into 
town,  which  was  all  public  days  and  many  Saturdays.  A  seventh, 
that  he  had  often  seen  him  staggering  drunk  and  oftener  drunk 
without  staggering.  Besides  these,  ten  witnesses  introduced  by 
both  parties  swore  that  he  had  been  a  drinking  man  for  years. 

It  seems  to  us  clear  that  this  evidence  conclusively  establishes  the 
fact  that  the  appellee  had  acquired  a  confirmed  habit  of  drunken- 
ness. 

He  had  no  estate  to  waste  except  his  brawn  and  brain  and  his  ca- 
pacity to  use  them.  The  evidence  shows  that  he  was  a  reckless, 
wandering,  man,  absenting  himself  from  home  for  days  and  work- 
ing regularly  at  no  time.  In  the  few  years,  covered  with  the  proof, 
he  hHd  worked  at  blacksmith,  miller,  shingle  cutter  and  sewing  ma- 
chine agent  for  three  diflerent  companies.  He  followed  none  of 
these  callings  industriously  or  earnestly,  but  from  the  proof  seems 
to  have  plumed  himself  most  upon  his  ability  as  a  horse  jockey. 
The  testimony  sufficiently  proved  a  wasting  of  his  only  estate, 
which  consisted  not  alone  of  his  mental  and  physical  faculties,  but 
his  habits  of  industry  by  which  he  could  suitably  provide  for  his 
wife. 

While  we  hold  in  highest  regard  the  sanctity  of  the  marriage 
bond  and  know  that  courts  should  be  cautious  in  severing  it,  we 
feel  that  the  good  of  society  does  not  demand  or  require  a  wife, 
without  fault  in  her  marital  relations,  to  be  bound  for  life  to  a  drink- 
ing, shiftless  husband. 

The  judgment  is  reversed,  and  cause  remanded,  with  instructions 
to  decree  the  relief  sought  by  the  appellant. 
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Common  WE  AiiTH  y.  Miles  <fc  Go. 

Same  y.I^ew  Hope  DisTiLiiSBY  Co. 

filed  May  11,  1892.     Appeal  fram   Nelson   Circuit  Coart.     Opinion  of  the 
conrt  by  Jndge  Barbour,  reyersing. 

1.  Taxation  of  distilled  spirits — Board  of  valuation  and  assessment — By  the 
statute  providing  for  the  assessment  and  collection  of  taxes  on  distilled 
spirits  the  auditor,  treasurer  and  secretary  of  state  were  ex  officio  consti- 
tuted the  board  of  valuation  and  asessment  and  it  was  not  necessary  that 
they  should  formally  organize  and  take  an  oath  to  discharge  faithfully  their 
duties  as  members  of  such  board. 

2.  Assessment — presumptions — Under  that  statute  it  is  essential  to  the  validity 
of  the  tax  that  the  board  of  valuation  and  assessment  shall  file  their  assess- 
ments or  valuation  in  the  office  of  the  auditor  of  public  accounts,  a  record 
being  necessary  to  the  legal  imposition  of  a  tax.  But  in  a  suit  to  recover 
^he  tax  the  court  will  presume,  in  the  absence  of  an  allegation  to  the  con- 
trary, that  the  auditor,  treasurer  and  secretary  properly  discharged  the  duties 
imposed  upon  them  by  the  Ptatute. 

3.  As  denial  of  know/edge  or  in/ormation  sufficient  to  form  a  belief  as  to  the 
Assessment  is  not  good,  the  means  of  information  being  within  defendant's 
reach. 

4.  A  party  can  not  plead  ignorance  of  a  public  record  to  which  he  has  access, 
And  which  affords  him  all  the  means  of  information  necessary  to  obtain 
positive  knowledge  of  tlie  fact. 

5.  Proof  of  record — As  the  statute  provides  for  a  record  of  the  imposition 
of  the  taxes  and  the  assessment  of  the  property,  that  record  can  be  proved 
by  a  certified  copy,  but  the  deposition  of  the  custodian  of  the  record  as  to 
what  it  shows  is  not  competent  evidence. 

6.  The  judgment  dismissing  the  petition  rs  an  entirety,  and  can  not  be  affirmed 
in  part  and  reversed  in  part. 

Nat.  W.  Halstead  for  appellant;  N.  T.  Orutchfield  ^and  Humphrey  <fc  Davie 
^or  appellees. 

GOODIN  V.  TiNSIiET,  Ao. 

filed  May  11, 1892.    Appeal  from  Knox  Court  of  Common  Pleas.     Opinion 

of  the  court  by  Judge  Barbour,  reversing. 

Husband  and  wife — Separate  estate — Timber  growing  upon  land  which  was 
the  wife's  general  estate  belonged  to  her,  and  if,  with  her  consent,  while  it 
■was  growing  upon  her  land,  her  husband  sold  it  for  her  benefit,  the  money 
Arising  frona  it,  when  received  by  her,  or  by  her  husband  who  loaned  it  out 
for  her,  taking  the  note  payable  to  her,  became  her  separate  estate,  and 
was  not  liable  to  his  debts. 

Hugh  Rodman  and  John  T.  Hays  for  appellant;  J.  H.  Tinsley  for  appel- 
lees. 

HlODON  V.  HlODON,  &0. 

Filed  May  18,  1892.     Appeal  from   Grayson   Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Consttue'ion  of  will— Evident e  to  show  intention— S,  will,  by  which  the  testator 
disposes  of  his  estate  and  then,  by  a  codicil,  assigns  as  a  reason  for  exclud- 
ing one  of  his  sons  that  he  has  received  his  portion  of  the  estate  "heretofore 
in  land,"  must  be  regarded  as  excluding  his  son  named  in  the  codicil  from 
any  interest  in  the  personal  as  well  as  in  the  real  estate,  and  there  being 
•xo  ambiguity  extrinsic  evidence  is  not  competent  to  show  the  testator's 
intention. 

G.  W.  Stone  for  appellant;  J.S.  Wortham  for  appellees. 
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Baughmin,  <fco.  V.  LouisviiiiiE,  EvAMSYiLiiE,  Ao,,  R.  R.  Co. 

Filed  May  25,  1892.    Appeal  from  JefferRon  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Contract  limiting  liability  of  common  carrier — A  common  carrier  is  liable 
for  the  value  of  goods  lost  throu/^h  his  negligence,  notwithstanding  the  bill 
of  lading  provides  that  he  shall  not  be  liable  beyond  an  amount  named 
therein,  when  it  is  understood  by  the  parties  that  the  sum  so  fixed  is  les» 
than  the  valae  of  the  goods;  and  this  is  true,  although  less  is  charged  and 
paid  for  the  transportation  than  when  the  exempting  clause  is  omitted. 

2.  Contract  by  agent  for  different  principals — Separate  right  of  action — Where  an 
agent  ships,  in  his  own  name  under  one  bill  of  lading,  goods  belonging  to 
different  persons,  acting  as  the  agent  of  each  owner  separately  and  not  as 
agent  of  the  owners  jointly,  each  owner  can  maintain  his  separate  action 
for  the  damages  sustained  by  him. 

Muir,  Heyman  &  Miller  and  E.  F.  Trabne  for  appellants;  Humphrey  dt 
Davie  for  appellee. 

N.  N.  <fc.  M.  V.  Co.  V.  Dbokbb's  adm*b. 

Filed  May  26,  1892.    Appeal  from  Grayson  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  reversing. 

1,  Railroads — Evidence — Res  gesta — In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  injuries  received  by  plaintiff  in  attempting  to 
leave  the  train,  in  which  the  defense  was  that  the  plaintiff  contributed  to 
his  injuries  by  attempting  to  leave  the  train  before  it  had  stopped,  it  was 
not  competent  for  plaintiff  to  prove  that  after  he  entered  the  train  he  had  a 
conversation  with  the  baggage-master,  who  told  him  that  the  train  would 
not  stop  long  enough  at  his  destination  for  him  to  get  off.  The  testimony 
was  not  competent  to  fix  a  liability  on  the  company,  and  as  the  conversa- 
tion did  not  occur  in  immediate  connection  with  the  plaintiff^s  act  in  at- 
tempting to  get  off  the  train  it  was  not  admissible  as  a  part  of  ther^fr 
gestce, 

2.  Contributory  negligence — It  is  only  in  cases  of  death  resulting  from  will- 
ful neglect  that  contributory  negligence  can  not  be  pleaded  as  a  defense. 

P.  H.  Darby  and  G.  W.  Stone  for  appellant;  J.  S.  Wortham  and  H.  W, 
Stoy  for  appellee. 

Lou.,  St.  Louis  <fc  Texas  RaiijBoad  Co.  v.  Gatewood. 

Filed  May  25,  1892.    Appeal  from  Henderson  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  affirming. 

1.  Railroads — Duty  to  trespasser  in  ejecting  him  from  train — It  is  the  duty  of 
the  servants  in  charge  of  a  railroad  train  in  putting  a  person  off  the  train, 
even  though  he  be  a  trespasser,  to  see  that  he  has  a  safe  place  to  alight;  and 
if  he  is  compelled  to  leave  the  train  at  a  place  where  it  is  necessarily  dan- 
gerous to  do  so,  as  when  the  train  is  on  a  trestle,  and  is  injured,  the  com- 
pany is  liable  for  the  injuries  received,  although  its  servants,  by  reason  of 
the  darkness,  may  not  have  been  aware  of  the  danger.  Nor  can  the  com- 
pany defend  upon  the  ground  that  the  plaintiff  was  drunk  and  thus  contrib- 
uted to  his  injury,  as  that  fact  made  it  the  more  incumbent  upon  the 
servants  of  the  company  to  see  that  he  had  a  safe  place  to  leave  the  train. 

2.  Same  —  Prejudicial  errors — Even  if  it  was  error  to  instruct  the  jury  that 
if  plaintiff  entered  the  train  without  the  consent  of  its  officers,  their  de- 
mand for  his  fare  ''waived  the  manner  of  his  getting  on  and  riding  to  that 
point,'-  the  instraction  was  not  prejudicial,  as  the  material  question  under 
the  testimony  was  whether  the  plaintiff  was  waroed  of  the  danger  before 
he  leaped  from  the  train  in  the  dark. 

8.  Excessive  verdict— k»  the  evidence  shows  that  plaintiff's  injuries  are  per- 
manent, the  court  can  not  say  that  a  verdict  for  $1,125  is  excessive. 

Helm  <fc  Bruce  and  Yeamau  &  Lockett  for  appellant;  S.  B.  and  R.  D.  Vance» 
John  F.  and  H.  T.  Lockett  for  appellee. 
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BliACKBUBN    v.     WiIjIjTAMS. 

Filed  May  25,  1892.  Appeal  from  Powell  Goart  of  Common  Pleas.  Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  reversing. 

Liability  on  dont/^Xn  asj^ignee  for  the  benefit  of  creditors  having  delivered 
to  the  husband  of  the  assignor  the  notes  and  accounts  in  his  hands  belong- 
ing to  the  estate,  and  authorized  him  to  collect  them  and  pay  the  debts 
against  the  estate,  at  the  same  time  taking  from  him  a  bond  with  surety  by 
-which  they  bound  themselves  "to  save  the  assignee  harmless''  in  the  event 
the  husband  failed  to  properly  discharge  the  trust,  in  an  action  on  the  bond 
it  was  error  to  render  judgment  against  the  sureties  for  money  loaned  the 
principal  after  the  execution  of  the  bond. 

Wood  <fe  Day  for  appellant;  J.  B.  White  for  appellee. 

Bbannin,   &o.    y.    Glbason,   &c. 

Filed  May  25,  1892.  Appeal  from  Louisville  Chancery  Court.  Opinion  of 
the  court  by  Judsre  Brent,  affirming  as  to  Brannin  and  dismissing  as  to 
the  other  appellants. 

1.  Appellate  jurisdiction — An  appeal  from  a  judgment  enforcing  a  lien  on 
land  does  not  involve  the  title  to  a  freehold,  and,  therefore,  the  amount  in 
controversy  must  determine  whether  an  appeal  lies  from  such  a  judgment, 
and  if  so,  whether  it  lies  to  the  Superior  Court  or  the  Court  of  Appeals. 

2.  Same — The  provision  of  the  charter  of  the  city  of  Louisville  authoriz- 
ing an  appeal  to  this  court,  on  the  sole  ground  that  the  validity  of  an  ordi- 
nance of  the  city  is  in  question,  applies  only  to  appeals  from  the  city  court 
in  criminal  and  penal  cases. 

3.  Street  improvements — Evidence  to  contradict  records  of  city  council — In  an 
action  to  enforce  a  lien  for  the  cost  of  street  improvements,  if  the  records 
of  the  city  council  show  that  the  city  engineer's  report  of  apportionment 
has  been  approved,  the  defendant  will  not  be  allowed  to  show  that  the  rec- 
ord has  been  altered  since  the  institution  <)f  tlvB  suit  so  as  to  make  it  show 
that  fact,  unless  he  lays  the  foundation  therefor  in  his  pleadings.  A  denial 
that  the  apportionment  had  been  approved  is  not  sufficient  for  that  purpose. 

4.  Pleading — An  allegation  that  an  ordinance  was  "duly  passed"  is  an  alle- 
gation of  fact  and  not  a  mere  conclusion  of  law. 

Bright  k,  Brandeis  tor  appellants  ;  Lane  &  Burnett  for  appellees. 

Cabbothbbs  <fe  Bbo.  y.  Ambbos. 

Filed  May  11,  1892.    Appeal  from  Nelson  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

Limitations^  surety's  right  of  action  against  the  principal  commences 
when  he  pays  the  debt,  and  is  barred  in  five  years. 

Nat  W.  Halstead  for  appellants;  John  S.  Eelley  for  appellee. 

Sobuoob  y.  Metbb  <fc  Co.,  Jko. 

Filed  May  18,  1892.      Appeal  from  Fleming  Circuit  Court.      Opinion  of  the 

court  by  Judge  Brent,  affirming. 

Weight  given  judgment  of  chancellor — This  court  must  give  some  weight  in 
every  doubtful  question  of  fact  to  the  determination  of  the  court  below; 
and  while  it  will  not  hesitate  to  reverse  when  the  judgment  is  clearly  against 
the  preponderance  of  the  evidence  in  cases  tried  on  the  equity  side  of  the 
docket,  it  is  always  reluctant  to  do  so  where  there  is  any  thing  like  an  equi- 
poise of  conflicting  proof. 

In  this  case  an  attachment  sued  out  upon  the  ground  that  plaintiff  had 
not  enongh  property  to  satisfy  plaintiff's  demand,  <fec.,  having  been  dis- 
charged by  the  lower  court,  this  court  will  not  disturb  the  judgment,  the 
proof  as  to  whether  the  value  of  the  property  was  greater  than  the  amount 
of  plaintiff's  demand  being  conflicting. 

W.  J.  Hendrick,  J.  P.  McCartney  and  R.  Reid  Rogers  for  appellant;  J.  H. 
Power  for  appellees. 
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Al^DEBSON  Y.  EMINmOX,  1X3.,  TUBMFIXB  Co. 

Filed  May  18.  1892.     App<«Al  from  Shelby  Circait  Court.     Opinion  of  the 
court  by  Jadge  Brent,  affirming. 

1.  Parties  to  actions — When  the  president  and  directors  of  a  corporation  sne 
as  such,  the  corporation  is  virtnally  a  plaintiff,  and  the  objection  that  it  Ss 
not  named  as  plaintifF  can  not  be  made  by  general  demnrrer. 

2.  Contract  for  free  travel  on  turnpike  road — Equitable  relief— Vi\\st^  the  ques- 
tion as  to  who  is  entitled  to  travel  free  of  toll  on  a  turnpike  road  under  a 
particular  contract  with  the  turnpike  company  is  in  dispute,  and  varioiis 
persons  persist  in  using  the  road  without  paying  toll,  claiming  the  right 
under  the  contract,  the  turnpike  company  is  entitled  to  the  chancellor's  pro- 
tection as  in  other  cases  of  repeated  trespasses,  and  may,  therefore,  call 
upon  a  court  of  equity  to  construe  the  contract  and  determine  the  rights  of 
all  the  parties  in  interest. 

8.  Same — Where  a  turnpike  company  agrees  with  the  owner  of  land,  in 
consideration  of  certain  privileges  affecting  his  land,  to  allow  him  to  use 
its  road  free  of  toll,  the  contract  for  free  travel  is  purely  personal,  and  not 
a  contract  running  with  the  land. 

0.  G.  Gilbert  for  appellant;  L.  C.  Willis  and  W.H.  Anderson  for  appellee. 

CONTIMXNTAIi  lUBUBAMOE  COMPANT  V.  COONB. 

Filed  May  18,  1892.     Appeal  from  Louisville  Law  and  Equity  Court.  .  Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

1.  Insurance — Power  of  attorney  to  waive  forfeiture — An  attorney  at  law  em- 
ployed by  an  insurance  company  merely  to  collect  a  premium  note  has  no 
power  to  alter  the  contract  of  insurance  or  to  waive  a  forfeiture  incurred  by 
the  insured. 

2.  Same — In  order  to  establish  a  waiver  of  any  condition  in  a  policy  the 
conduct  of  the  company  or  its  agent  must  have  been  such  that  the  assured 
might  reasonably  presume  that  the  company  did  not  intend  to  insist  upon 
a  compliance  with  the  condition. 

Even  if  an  attorney  employed  to  collect  a  premium  note  had  power  to 
waive  a  forfeiture  incurred  by  the  insured  taking  additional  insurance  with- 
out the  consent  of  the  company,  the  fact  that  he  accepted  payment  of  the 
note  after  being  notified  of  the  additional  insurance  did  not  amount  to  a 
waiver,  as  he  expressly  told  the  insured  that  he  had  nothing  to  do  with  the 
second  insurance,  that  all  he  had  to  do  was  to  collect  the  money. 

3.  Taking  of  additional  insurance —  Waiver  of  forfeiture — Where  an  insurance 
policy  provides  that  it  shall  be  void  if  the  insured  takes  other  insurance 
without  the  consent  of  the  company  in  writing,  if  the  insured  notifies  the 
agent  of  the  company  of  his  intention  to  take  additional  insurance,  the 
company  is  bound  within  a  reasonable  time  to  notify  the  insured  of  its 
election  to  treat  the  policy  as  void,  otherwise  the  forfeiture  is  waived. 

4.  Same — Pleading — Where  the  insured,  by  his  pleading,  relies  alone  upon 
the  conduct  of  the  company  subsequent  to  the  taking  of  additional  insur- 
ance by  him  as  a  waiver  of  the  forfeiture  incurred  thereby,  he  is  not  en- 
titled to  an  instruction  telling  the  jury  that  certain  acts  of  the  company  or 
its  agent,  prior  to  the  taking  of  the  second  insurance,  will  amount  to  such  a 
waiver. 

6.  Same — Company  liable  only  for  proportionate  part  of  loss — If  a  party  sues 
upon  a  contract  which  has  a  condition  providing  that  upon  the  happening 
of  a  certain  event  the  obligor's  liability  is  to  be  less  than  that  primarily 
assumed,  and  in  his  pleading  shows  that  the  event  has  occurred,  he  can  not 
recover  the  full  amount  of  the  liability  primarily  assumed,  and  all  of  the 
plaintiff's  pleadings,  in  so  far  as  they  assert  affirmative  matter,  must  be  re- 
garded as  constituting  his  cause  of  action. 

When  a  policy  of  fire  insurance  provides  that  if  other  insurance  on  the 
same  property  is  taken  with  the  consent  of  the  company,  the  company 
ahall  be  liable  only  for  its  proportion  of  the  loss,  and  in  an  action  on  the 
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policy  the  plaintiff's  pleadings  show  that  additional  insnranoe  was  taken 
with  the  consent  of  the  company,  a  jndginent  for  the  full  amount  of  the 
policy  is  erroneous.  It  is  not  necessary  that  the  company  should,  in 
its  answer,  rely  upon  the  condition  in  the  policy  in  order  to  reduce  ita 
liability. 

Moir,  Heyman  Jk  Mnir  for  appellant;  Robt.  W.  Woolley  and  W.  O.  Harria 
for  appellee. 

Hkndebson   Bblt  RaiijBoad  Go.  y.  Stapp. 

Filed  May  25,  1892.    Appeal  from  Henderson  Circuit  Court.    Opinion  of  the 
coort  by  Judge  Brent,  reversing.  , 

1.  Saiifoads — Damages  to  abutting  property — In  an  action  against  a  railroad 
concipany  by  the  owner  of  abutting  property  to  recover  damages  for  injury 
to  his  property,  resulting  from  the  obstruction  of  the  street  by  reason  of 
the  improper  construction  of  defendant's  road,  it  was  not  error  to  instruct 
the  jury  that  they  might  consider  the  fact  of  the  rails  and  ties  being  leffe 
abOTe  the  general  level  of  the  street  as  a  source  of  obstruction  and  element 
of  damage.  The  fact  that  it  is  the  city's  duty  to  have  this  corrected,  and 
that  on  plaintiff's  complaint  it  will  do  so,  is  too  remote  to  relieve  defend- 
ant  from  liability.  If  defendant's  road  was  not  finished  when  plaintiff's 
suit  was  brought  and  it  intended  in  good  faith,  without  unreasonable  delay, 
to  so  finish  it  that  when  it  was  completed  plaintiff's  cause  of  complaint 
would  be  removed,  it  should  have  so  alleged  and  proved. 

2.  Same — It  was  error  to  instruct  the  jury  in  substance  that  the  defend- 
ant is  conclusively  bound,  so  far  as  plaintiff  is  concerned,  to  put  its  rails 
and  ties  on  a  level  with  the  general  surface.  So  far  as  the  plaintiff's  right 
of  action  is  concerned  defendant  was  under  no  obligation  as  to  that  matter, 
except  to  avoid  placing  the  rails  and  ties  so  as  to  obstruct  unreasonably 
plaintiff's  ingress  and  egress. 

3.  Same — Evidence — It  was  not  competent  for  plaintiff  to  prove  that  per- 
sons seeking  to  rent  the  property  objected  to  it  on  the  ground  that  since  the 
railroad  was  built  it  was  less  desirable.  Nor  was  it  competent  for  him  to 
prove  that  the  rent  had  fallen  since  the  construction  of  the  railroad, 
in  the  absence  of  a  showing  that  all  other  circumstances  that  could  have  af- 
fected the  renting  of  the  property  were  exactly  as  favorable  as  when  he  re- 
ceived the  larger  rent. 

H.  F.  Turner  and  Yeaman  &  Lockett  for  appellant;  John  T.  Hundley  and 
Ben  P.  Cissell  for  appellee. 

FiDBLTTY    TbUST,    <fco.,    Co.   Y.    ShANNAHAN,   ^. 

Filed  May  25,  1892.    Appeal  from  Louisville  Chancery  Court.     Opinion  of 

the  court  by  Judge  Brent,  affirming. 

Set-off— Assignment  for  ct editors — Against  a  firm  note,  held  by  a  banker,  the 
members  of  the  firm  may  set  off  their  individual  claims  for  balances  due 
them  as  depositors.  And  the  banker,  having  made  an  assignment  for  the 
benefit  of  creditors,  the  members  of  the  firm  have  the  same  right  of  set-off 
against  his  assignee,  as  an  assignee  for  creditors  stands  in  the  shoes  of  his 
assignor. 

(ioodloe  &  Barr  for  appellant;  Matt  O'Doherty  for  appellees. 

L.  &  N.  R.  R.  Co.  V.  Bbown. 

Filed  May  25,  1892.     Appeal  from  Nelson  Circuit  Court.    Opinion  of  the 

court  by  Judge  Brent,  reversing. 

Liability  of  purchaser  of  railroad^-^  Covenant  running  with  land — Where  a  rail- 
road company  as  consideration  for  the  right  of  way  through  a  tract  of  land 
promised  the  owner  of  the  land  to  fence  its  line  through  her  place  on  both 
sides  and  build  cattle  guards  on  each  side  of  her  farm  as  soon  as  the  road 
was  completed,  and  after  this  contract  was  made  sold  all  its  property  and 
franchises  to  another  company,  in  an  action  by  the  owner  of  the  land  against 
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the  purchaser  of  the  road  to  recover  damages  for  breach  of  contract,  it  is  to 
be  presDmed,  in  the  absence  of  an  allegation  to  the  contrary,  that  the  con- 
tract Vas  verbal  and,  therefore,  not  a  covenant  running  with  the  land;  and 
in  the  absence  of  any  thing  to  show  that  the  defendant  assumed  the  Ifabili- 
ties  of  its  vendor,  it  is  not  liable  for  a  breach  of  the  contract.  An  allega- 
tion that  defendant  ''assumed"  all  its  vendor's  liabilities  is  a  mere 
conclusion  of  the  pleader.  Plaintiff  should  either  have  shown  a  covenant 
running  with  the  land  or  stated  facts  showing  that  defendant  had  assumed 
this  liability. 
John  S.  Eelley  for  appellant;  John  D.  Wickliffe  for  appellee. 

Day,  Ac.  v.  Cunningham. 

Filed  May  25,  1892.    Appeal  from  Montgomery  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Sale  of  bank  stock — Alisrepreseniations  by  vendor — If  a  president  of  bank 
knowingly  misrepresents  the  condition  of  the  bank  for  the  purpose  of  in- 
ducing another  to  buy  the  stock  of  the  bank,  he  is  liable  in  damages  to  the 
purchaser  whether  the  stock  sold  is  his  own  or  belon^rs  to  another  for  whom 
he  is  acting  as  agent.  And  in  an  action  to  recover  such  damages  it  is  com- 
petent for  plaintiff  to  show  that  the  defendant  was  familiar  with  the  busi- 
ness of  the  bank  and  knew  that  his  representations  were  untrue,  and  to  that 
end  to  show  the  condition  of  the  bank,  both  before  and  after  the  sale  of  the 
stock  to  plaintiff,  and  the  fact  that  defendant,  a  large  stockholder,  had  sold 
almost  all  his  stock. 

2.  AVj  adjudicata — Dismissal  xviihotit  prejudice — A  former  suit  by  plaintiff  for 
a  rescission  of  the  contract,  which  was  dismissed  without  prejudice,  presents 
uo  bar  to  this  action  to  recover  damages.  And  the  fact  that  defendant  ob- 
jected to  the  dismissal  of  the  former  action  without  prejudice  is  immate- 
rial. 

Wood  4fe  Day  and  Wm.  Lindsay  for  appellant ;  Tyler  <fe  Apperson  and 
Young,  Mitchell  &  Young  for   appellee. 

L.  &  N.  R.  R.  Co.  V.  Meadeb. 

Filed  May  25,  1892.    Appeal  from  Knox  Court  of  Common  Pleas.     Opinion 
of  the  court  by  Judge  Barbour,  affirming. 

1.  Railroads — Killing  of  live  stock — In  this  action  against  a  railroad  com- 
pany to  recover  damages  for  the  killing  of  a  horse  by  one  of  its  trains,  a 

•  verdict  for  plaintiff  is  not  against  the  evidence. 

2.  Same — Instructions  to  jttry — As  there  was  nothing  in  the  case  indicating 
that  any  extraordinary  effort  to  stop  the  train  was  expected  of  those  in 
charge  of  it,  an  instruction  in  regard  to  the  duty  of  those  in  charge  of  the 
train  owed  to  the  persons  and  property  on  it  would,  under  the  circum- 
stances of  the  case,  been  superfluous. 

J.  W.  Alcorn  and  Wilson  &  Rawlings  for  appellant;  D.  N.  Cull  for  appel- 
lee. 

Cot,  &o.  v.  Roof 

Filed  May  25,  1892.     Appeal  from  Kelson  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

A  mortgage  of  goods  to  be  acquired  in  the  future  becomes  effective,  as  between 
the  parties,  as  soon  as  the  goods  are  acquired. 

N.  W.Halstead  for  appellants;  C.  T.  Atkinson  for  appellee. 
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Ov^ERTON  V.  Fitch. 

{Filed  May  5,  1892— iVb^  to  be  reported.) 

ludgmenl  of  chancellor  tijginneii — The  land  involved  herein  was  divided 
iimODfir  the  parties  by  the  chancellor,  in  the  manner  directed  by  this  court 
•on  a  former  appeal,  and  the  jud^^ment  below  is  affirmed. 

C  C.  Fairleigh  and  C.  R.  Wathen  for  appellant. 

Thos.  B.  Fairleiffh  for  appellee. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

'file  rights  ol  these  parties  were  settled  on  the  original  appeal,  and 
the  case  remanded,  with  directions  to  allot  to  the  appellee  seven- 
ninths  of  the  lf50  acres  of  land  to  be  laid  off  on  the  west  end.  The 
court  below,  when  the  mandate  was  entered,  appointed  commission- 
ers to  divide  the  land  as  directed  by  this  court.  There  were  three 
references  before  the  commissioner's  report  was  confirmed,  and  every 
opportunity  afforded  the  appellant  to  present  his  objections.  The 
mandate  has  been  followed,  and  no  reason  exists  for  disturbing  the 
judgment  of  confirmation. 

Judgment  affirmed. 


Stone  v.  Mattingly. 
(Filed  May  5,  1892 — Not  to  be  reported »^ 

1.  Right  of  a  partner  to  sue  his  firm  at  law  for  his  passed  dve  salary — A  mem- 
ber of  a  partnership,  who  is  entitled  to  a  stated  salary  for  services  as  man- 
j^er  of  the  partnership  business*  to  be  paid  **oat  of  the  proceeds  of  said 
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bnaineps,"  can  DOt  maintain  an  action  at  law  against  his  co^partner  for  hi» 
Bilary  passed  doe,  without  demaudinf^,  and  in  the  abfteuce  of,  a  settlement 
of  the  partnership  accounts.  * 

2.  Pleadings — ^^An  amended  petition  by  a  plaintiff,  asking  a  settlement  of 
the  partnership  affairs,  was  properly  rejected  when  it  was  not  offered  ontii 
several  days  after  the  action  had  been  submitted,  which  action  was  brought- 
by  the  plaintiff  against  his  co-partner  for  salary  alleged  to  be  due  him  aa- 
manager  of  the  pattnership,  and  in  which  action  the  defendant  was  seekinf^ 
a  rescission  of  the  partnership  contract — said  action  having  been  pending 
for  three  years  and  all  the  issues  having  long  since  be*:n  enjoined. 

3.  Right  of  pnitncr  to  salary — Lonslrurtion  of  rofttra ft —The  partnership  con- 
tract between  two  persons  who  owned  two  distilleries,  provided  that  eacb> 
partner  was  to  manage  one  distillery  and  receive  a  certain  salary  per  mouth 
"for  his  services  in  said  business.'*  By  agreement  only  one  distillery  was* 
operated,  and  in  an  actioti  by  the  partner,  who  was  to  have  managed  the 
distillery  that  was  not  operated,  for  his  salary  as  manager,  it  is  held  that  he 
is  entitled  to  no  compensation  as  manager,  never  having  rendered  any  ser- 
vices  as  such. 

G.  W.  Williams  &  Son,  Wm.  Lindsay  and  Geo.  W.  Jolly  for 
appellant. 

W.  N.  &  J.  J.  Sweeney  and  Weir,  Weir  &  Walker  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

March  10,  1882,  the  appellee,  M.  P.  Mattingly,  was  the  owner  of 
two  distilleries,  one  of  which  had  been  purchased  from  the  appel- 
lant, W.  S.  Stone. 

The  latter  was  then  the  owner  of  a  certain  whisky  brand,  which 
had  been  used  by  him  for  a  considerable  time  and  had  become 
valuable. 

At  the  date  named  they  entered  into  a  written  contract,  to  become 
operative  at  a  certain  time,  by  which  Stone  became  the  owner  of  an 
eighth  interest  in  both  distilleries,  the  brand  to  be  for  use  therein 
exclusively,  and  each  to  share  the  profits  and  losses  in  proportion  to 
their  respective  interests. 

The  contract  further  provided:  **W.  S.  Stone  is  to  take  charp^eof 
one  of  said  distilleries  as  its  manager,  and  Milas  P.  Mattingly  shall» 
from  said  date,  have  charge  of  the  other  distillery  as  its  manager; 
and  that  out  of  the  proceeds  of  said  business  each  party  shall  be  en- 
titled to  $100  per  month  for  his  services  in  said  business.  *  *  *  The 
general  management  of  the  business  and  financial  management  of 
the  business  shall  be  under  the  control  of  Miles  P.  Mattingly  so  long^ 
as  he  owns  a  majority  of  stock  in  the  business  and  property." 

This  suit  was  originally,  at  law,  brought  by  Stone  to  recover  of 
Mattingly  his  salary  as  a  manager  of  one  of  the  flistilleries. 

It  is  not  claimed  that  he  in  fact  rendered  any  services  in  that 
capacity,  but  only  that  he  was  ready,  able  and  willing  to  do  so. 

Mattingly,  by  proper  pleading,  sought  a  rescission  of  the  contract 
upon  various  grounds  that  authorized  a  transfer  of  the  action,  and  it 
was  transferred  to  equity.  The  court  refused  each  party  the  relief 
asked. 

Mattingly  appealed  to  this  court  and  the  judgment  as  to  him  was 
affirmed.  There  was  no  cross-appeal  by  Stone,  and  the  court,  in  its 
opinion,  therefore,  expressly  declined  to  pass  upon  his  claim.  Mat- 
tingly V.  Stone,  12  Ky.  Law  Rbp.,  72.  He  now  presents  an  original 
appeal,  to  which,  under  the  circumstances,  he  is  entitled. 
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After  the  case  had  been  submitted,  and  two  days  after  the  evidence 
had  been  heard,  the  appellant  offered  to  file  an  amended  petition, 
seeking  a  settlement  of  the  imrtnership.  It  was  refused.  The  cause 
had  then  been  pending  over  three  years  The  one  party  had,  by  his 
pleading,  limited  his  claim  to  one  for  pay  for  services,  and  the  other 
to  an  effort  to  rescind  the  contract. 

The  case  had  been  prepared  upon  these  issues,  and  the  rejection  of 
the  amended  petition,  if  indeed  not  entirely  proper,  was  certainly 
not  such  an  abuse  of  that  discretion,  necessarily  lodged  in  the  lower 
court,  as  to  authorize  a  reversal  of  its  action  by  this  court;  and  more 
especially  when  either  party  may  yet  have,  by  suit,  a  proper  adjust- 
ment of  the  firm  matters. 

The  only  remaining  question  is,  was  the  appellant  entitled  to  re~ 
cover  the  sum  named  in  the  contract  as  pay  for  services? 

The  testimony,  aside  from  the  contract,  clearly  shows  that  when  it 
was  made  it  was  the  intention  to  operate  t>oth  distillerie-).  This  is 
also  shown  by  the  contract,  and  it  seems  plain  to  us,  from  its  terras,. 
that  the  parties  to  it  contemplated  and  intended  the  monthly  allow- 
ance named  in  it  as  compeasation  for  service:^  to  be  actually  rendered 
in  the  conduct  of  the  businer«9.  Each  as  to  a  distillery  was  to  be  the 
manager  of  the  busines.^.  He  was  to  be  pild  out  of  the  proceeds  of 
the  busines.s,  and  ''for  his  services  in  said  business."  The  contract 
looked  to  the  rendition  of  services  in  return  for  which  the  monthly 
allowance  was  to  be  paid. 

The  testimony  shows  that  after  the  contract  was  made  the  parties 
deemed  it  best  to  o|)erate  but  one  distillery,  because  of  lack  of 
means  and  the  condition  of  the  whisky  market.  Even  Stone  testi- 
fies  that  this  was  the  arrangement^  but  says  he  thought  it  was  merely 
temporary. 

It  is  evident  the  operation  of  both  distilleries  would  have  been  a 
losing  business.  Indeed  this  would  likely  have  been  true  of  the  one 
that  was  operated,  and  which  was  managed  by  the  ap|:)ellee,  but  for 
the  fact  of  the  pre-existing  contract  to  furnish  a  party  a  large  lot  of 
whisky.  It  is  not  to  be  presumed  the  parties  would  have  operated 
both  when  it  was  evident  it  would  be  a  losing  bu.siness. 

During  the  time  .some  money  was  paid  to  the  appellant  upon 
orders  drawn  by  him  upon  the  appellee.  They  did  not  specify  upon 
what  account  they  were  drawn.  Stone  testifies  they  were,  as  he 
understood  it,  upon  the  allowance  of  $100  per  month  for  services; 
but  Mattingly  says  they  were  advances  to  Stone,  to  be  re-imbursed 
out  of  his  portion  of  the  profits  then  being  made  from  the  one  distil- 
lery that  was  in  operation,  or  which  it  was  supposed  would  be  real- 
ized from  its  operation. 

By  the  contract  Mattingly  was  to  have  the  general  management 
of  the  bu.sines.s.  If  Stone  became  dissatisfied  with  it  he  had  the 
right  to  sell  his  interest  or  withdraw  from  the  service  of  the  firm. 
Mattingly  had,  of  course,  no  right  fraudulently,  or  with  the  purpose 
of  depriving  Stone  of  his  monthly  allowance,  to  say  that  but  one 
distillery  should  be  run;  but  there  is  no  evidence  supporting  such  a 
state  of  case. 

The  <|ue8tion  of  fact  was  presented  to  the  lower  court,  whether, 
after  the  making  of  the  original  contract  which  contemplated  the 
operation  of  both  distilleries,  it  was  agreed  by  the  parties  that  but 
one  of  them  was  to  be  operated.  The  monthly  allowance  being  de- 
pendent upon  services  to  be  rendered  by  the  party  in  managing  the 
operation  of  a  distillery,  if  it  was  agreed  it  was  not  to  be  run,  then, 
of  course,  the  stipulation  in  the  contract  for  pay  was  not  operative. 

The  lower  court  found  there  was  such  a  subsequent  agreement. 
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and,  upon  a  consideration  of  all  the  facts  and  circumstances  proven, 
we  do  not  feel  authorized  to  disturb  its  conclusion.  Moreover,  it  is 
equitable,  because  Mattinpfly  has,  upon  record,  waived  all  claim  for 
his  services  in  the  management  of  the  distillery  that  was  operated. 

We  have  considered  the  question  aside  from  appellant's  right  to 
maintain  this  character  of  action.  The  allowance  of  salary  was  to 
be  out  of  the  proceeds  of  the  business  in  which  the  parties  hereto 
were  partner?. 

Losses  were  to  be  borne  by  the^n  in  proportion  to  their  interests, 
and,  upon  a  settlement  of  firm  matters,  it  might  appear  that  the  ap- 
pellant was  indebted  to  the  firm.  In  that  event  he  would  have  no 
right  to  recover  f«)r  salary,  even  if  otherwise  entitled  to  it. 

In  any  event  his  right  to  recover  depended  upon  the  state  of  ac- 
counts between  him  and  the  appellee  as  partners.  The  subject  of  the 
suit  was  a  partnership  matter.  There  had  been  no  act  of  the  parties 
separating  this  claim  from  the  partnership.  The  written  contract 
did  not  do  so,  because  by  it  any  indebtedness  on  this  score  was  to  be 
paid  out  of  the  proceeds  of  the  venture.  The  claim  for  it  was 
against  the  tirm,  and  it  is  an  elementary  rule  of  the  law  of  partner- 
ship that  in  general  one  partner  can  not  sue  the  other  at  law  on 
account  of  a  firm  transaction  in  the  absence  of  a  settlement  of  the 
partnership  accounts.  Lawrence  v.  Clark,  9  Dana,  259.  The  reason 
is,  that  justice  can  not  be  done  without  taking  an  account  of  all  the 
firm  matters. 

Judgment  affirmed. 


Johnston's  adm'r  v.  Johnston. 

{Filed  May  7,  1892— iVV  to  be  reported,^ 

Huihand  and  wife — Homestead — Where  a  huRband  uses  his  wife's  money  to 
erect  a  dwelling-honse  on  land  owned  by  him,  under  a  parol  agreement  to 
transfer  the  title  to  the  property  to  her,  and  dies  without  haying  done  so, 
in  a  contest  between  her  and  her  husband^s  administrator  and  creditors  such 
agreement  will  not  be  sufficient  to  authorize  a  diversion  of  the  proceeds  of 
said  property  from  the  payment  of  the  husband's  debts. 

John  McChord  for  appellant. 
Sam'l  Avritt  for  appellee. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judv,e  Lewis. 

William  Johnston  having  died  in  1890,  appellant,  Barr,  adminis- 
trator, brought  this  action  to  settle  his  estate,  and  asked  for  sale  of  a 
lot  of  land,  on  which  is  a  dwelling-house,  where  he  resided  and  his 
widow  and  children  still  are,  and  application  of  proceeds  to  pay 
debts  against  his  estate,  which,  it  seems,  has  turned  out  to  be  ic- 
solvent.  But  appellee,  the  widow,  claims  the  lot  and  asks  the  title 
be  conveyed  to  ner. 

It  appears  they  were  married  in  1873,  he  bein^  then  the  ownerof 
the  lot  in  question,  but,  with  money  inherited  by  her,  the  dwelling- 
house  was  erected  and  occupied  by  them  and  their  children  until  his 
death.  Assuming  it  to  be  proved  that  before  the  money  was  so  used 
he  promised  to  have  the  title  of  the  lot  made  to  her,  but  died  before 
doing  so,  still,  as  it  was  applied  with  her  knowledge  and  consent. 
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the  property  can  not  now,  according:  to  repeated  decisions  of  this 
court,  be  diverted  from  payment  of  debts  against  his  estate.  For  it 
is  a  reasonable  presumption  that  he  was  given  credit  upon  the  faith 
of  his  title  to  that  property  that  his  wife  consented  to  remain  for 
eisrhteen  years  undisputed. 

When  the  husband  has  reduced  to  possession  and  converted  to  his 
use  money  of  the  wife,  by  investing  it  in  real  estate  and  taking  the 
title  to  himself,  a  post-nuptial  parol  agreement  between  them  for 
such  real  estate  to  be  conveyed  to  her,  but  which  is  never  done,  will 
not,  after  his  death,  avail  her  in  a  contest  with  his  administrator  and 
creditors.  Walson  v.  Robertson,  4  Bush,  37.  See  also  the  recent  case 
of  Meade  v.  Straus,  88  Ky.,  6,  where  the  authorities  on  the  subject  are 
cited  and  the  rule  is  distinctly  stated,  that,  although  money  of  the 
wife  may  be  obtained  by  the  husband  under  a  verbal  agreement  to 
invest  it'^in  a  house  for  her,  still,  if  she  acquiesces  in  the  conversion  of 
it  to  his  use  by  purchase,  in  his  own  name,  of  property,  her  subse- 
quent claim  to  the  proceeds  of  the  property  will  not  prevail  against 
his  creditors. 

A  contest  between  herself  and  husband,  or  between  her  and  his 
heirs,  would,  under  such  circumstances,  present  a  different  aspect, 
for,  unlike  creditors,  they  could  not  claim  that  her  act  o/  consent  or 
acquiescence  had  mislead  or  prejudiced  them. 

It  seems  to  us  the  court  erred  in  adjudging  she  was  entitled  to  the 
property,  and  in  refusing  to  direct  a  sale  to  pay  debts  against  the 
estate. 

The  judgment  is,  therefore,  reversed  and  remanded  for  proceedings 
consistent  with  this  opinion. 


Morris  v.  Salle,  &c. 
{Filed  May  7,  1892.— iN'b^  to  be  reported,) 
L.  A.  Sypert  for  appellant. 
Appeal  from  Christian  Circuit  Court- 
Opinion  of  th^  court  by  Judge  Pryor. 

This  is  an  appeal  from  a  judgrpent  of  the  circuit  court  on  an  ap- 
peal from  the  county  court  establishing  a  road.  It  must  be  reversed 
for  the  following  reasons : 

1.  It  does  not  appear  that  any  notice  was  given  of  the  applica- 
tion for  the  opening  of  this  new  road. 

2.  The  application  fails  to  state  the  necessity  for  the  road  to  ena- 
ble the  appellants  or  the  public  to  reach  the  places  designated  by  the 
statute. 

3.  The  report  of  the  viewers  fails  to  state  or  give  the  names  of 
the  owners  of  the  land  over  which  the  proposed  road  is  to  run. 

4.  The   circuit   court  heard  additional  testimony  on  the  appeal. 
The  judgment  is,  therefore,  reversed,  with  directions  to  the  circuit 

court  to  reverse  the  judfirraent  of  the  county  court,  with  a  mandate 
ordering  that  court  to  dismiss  the  proceedings. 
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L.  &.  N.  R.  R.  Co.  V.  Owen,  &c. 
{Filed  May  17,  1892.) 

A  common  carrier  can  nof,  by  special  stipulation  in  its  bill  of  ladings  limit  its  lia- 
bility  for  damages  resulting  J rom  its  own  negligence^  therefore  the  jury  were  au- 
thorized to  find  in  damages  the  fall  amoant  of  the  injary  done  to  a  horse  in 
their  oare  by  the  negligence  of  the  carrier,  although  the  bill  of  lading  stipu- 
lated that  in  case  of  damage  to  the  horse  its  value  wan  not  to  exceed  $100. 

Win.  Lindsay  and  Barnett,  Miller  &  Barnett  for  appellant. 

Humphrey  <fe  Davie  and  L.  C.  Willis  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judgre  Bennett. 

This  case  has  been  here  before  and  decided.  See  10  Ky.  Law 
Rep.,  554. 

The  appellant  contracted  with  the  appellees  to  carry  by  rail  the 
appellees'  race-horse  from  Shelby ville,  Ky.,  to  the  fair  grounds,  near 
€nicag:o,  111.  The  horse  was  to  be,  while  on  the  appellant's  train, 
under  the  control  of  the  appellees'  servants.  Upon  the  arrival  of  the 
train  at  the  place  of  destination  the  appellees'  servants  were  ordered 
to  take  the  horse  off  of  the  train;  but  they  objected  because  the  plat- 
form was  not  safe  for  the  purpose  of  taking  off  live  stock ;  but  they 
did  take  the  horse  off  by  way  of  that  platform,  in  obedience  to  the 
appellant's  orders.  The  platform  was  about  four  and  ones-half  feet 
high,  about  ten  feet  wide  and  several  hundred  feet  long,  with  laree 
headlights  at  each  end,  and  no  railing  or  banisters  on  the  sides.  The 
horse,  while  being  taken  on  the  platform,  became  frightened  and 
restive  and  fell  from  the  platform  and  struck  the  rail  of  the  railroad 
track  and  injured  himself  permanently. 

This  suit  was  instituted  for  the  purpose  of  recovering  damages  for 
said  injury,  upon  the  ground  that  the  injury  was  caused  by  the 
negligent  structure  of  said  platform.  The  jury  found  that  the  injury 
to  the  horse  WHS  the  result  of  such  negligence,  and  judgment  was 
rendered  for  the  compensation  awardeii  by  the  jury.  The  appellant 
has  appealed  from  that  judtrment. 

The  decision,  supra,  settles  the  legal  questions  in  ihis  case,  except 
the  following  one  that  is  material  to  be  noticed:  The  bill  of  lading 
stipulated,  as  a  part  of  the  contract,  that  in  case  of  damage  to  the 
horse  its  value  was  not  to  exceed  $10<*;  and  the  lower  court  instructed 
the  jury  that  they  misrht,  in  a  certain  state  of  case,  disregard  that 
stipulation,  and  find  the  actual  value  of  the  horse.  The  appellant 
objects  to  the  form  of  that  instruction. 

But  as  the  jury  evidently  found  that  the  horse  was  injured  by  the 
negligence  of  the  appellant,  the  instruction  in  question  was  not 
material.  For  it  is  well  settled,  in  nearly  all  the  States  of  the  United 
States,  that  common  carriers  can  not  limit  their  liability  for  damages 
done  by  their  negligence  to  property  they  have  in  charge  for  trans- 
porting. 

Says  Lawson,  in  his  work  on  Common  Carriers,  page  31:  '*In  this 
country  it  is  generally  held  that  he  may  limit  his  responsibility  as 
an  insurer  by  spei'ial  contract,  but  that  he  can  not  by  any  contract 
exempt  himself  from  responsibility  for  the  consequences  of  his  own 
negligence,  or  for  the  negligence  of  his  servants  or  agents;  contracts 
of  the  latter  kind  being  considered  as  being  void,  because  they  are 
against  public  policy,  and  because  they  are  supposed  to  be  obtained 
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under  circumstances  which  ^ve  to  the  carrier  an  undue  advantage 
in  obtaining  ternr.s  which  the  law  can  not  enforce  without  giving  its 
sanction  to  injustice  and  oppression." 

This  rule  seems  to  be  sanctioned  by  this  court  in  the  cases  of  L. 
^  N.  R.  R.  Co.  V.  Hedges^  9  Bush,  645,  and  Rhodes  v.  L.  &  N.  R.  R. 
Co. 

We  find  no  error  in  the  other  instructions.    The  verdict  of  the 
Jury  as  to  the  negligent  structure  of  the  platform,  for  the  purpose  of 
jreceiving  and  discharging  live  stock,  was  sustained  by  the  evidence. 
The  judgment  is  aiiirmed. 


Collins  v.  Powell,  &c. 
{Filed  May  7,  1892— A'o/!  to  be  reported.) 

1.  A  county  court  of  one  county  has  no  jurisdiction  to  appoint  a  statutory  guar- 
dian for  an  iDfant  who  is  a  resident  of  another  coanty. 

2.  Resuicnce  of  infant  at  time  statutcry  guatdian  was  appointed — Evidence — 
Twenty  years  after  the  land  of  an  infaot  was  sold  by  proceeding  in  a  suit  ' 
bronfirbt  in  the  connty  of  M.  by  her  statutory  gnardian  for  that  purpose,  she 
broHKht  this  action  against  one  who  purchased  it  at  the  sale  at  its  fnll  value 
to  recover  it,  on  the  ground  that  the  appointment  of  her  statutory  guardian 
by  the  county  court  of  M.  county  was  void,  because,  at  the  time  of  such  ap- 
pointment, she  was  a  resident  of  the  county  of  C,  and  that,  therefore,  the 
proceedings  under  which  the  purchaser  claimed  were  void.  Held — The  evi- 
dence b^ing  conflicting  i*b  to  the  residence  of  the  infant  at  the  time  of  the 
appointment  of  the  statutory  guardians  it  will  be  presumed  now  that  the 
eonnty  judge  of  M.  county  was  at  the  time  satisfied  by  proof  as  to  such  res- 
idence, and  that  he  had  jurisdiction  to  make  the  appointment. 

X  A.  Sullivan  and  Haggard  <&  Benton  for  appellant. 

C  F.  4  A.  R.  Burnam  for  appellees. 

Appeal  from  Madison  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

E4win  Collins  died  in  the  winter  of  1862.  Pie  left  the  county  of 
Olark,  in  this  State,  and  joined  the  Confederate  Army.  His  widow 
and  one  child  survived  him. 

Letters  of  administration  were  granted  to  one  Lilly  Emerson  by 
the  Clark  County  Court,  and  his  personal  estate  being  insufficient  to 
pay  his  debts  it  became  necessary  to  sell  his  real  est»te  The  person- 
alty was  of  but  little  value,  and  his  realty  consisted  of  a  tract  of  land 
located  in  the  county  of  Madison,  the  tract  containing  ninety-two 
acres. 

He  lived  on  this  tract  shortly  after  his  marriage,  but  rented  it  out 
a  short  time  defore  he  left  for  the  army,  and  it  was  in  possession  of  a 
tenant  at  his  death. 

He  owned  no  realty  in  Clark  county  and  his  wife  and  child  lived 
with  her  relatives,  with  no  fixed  place  of  abode,  unless  it  was  at  the 
residence  of  Mrs.  Collins'  father,  in  the  county  of  Clark.  In  the 
year  of  1864  the  administrator,  Lilly  Emerson,  qualified  as  guardian 
of  the  infant,  Polly  Collins,  in  the  Madison  County  Court,  and  his 
intestate's  estate  being  involved  in  debt,  he  filed  a  petition  in  equity 
in  the  Madison  Circuit  Court,  the  widow  of  the  deceased  uniting 
with  him,  for  a  sale  of  the  infant's  real  estate,  viz:  The  ninety-two 


Digitized  by  VjOOQIC 


I20  COLLINS  V.  POWELL,   &C. 

acres  of  land  lying  in  that  county.  He  sued  both  as  administrator 
and  as  the  statutory  guardian  of  the  infant,  alleKinfi:  that  it  was  ti^ 
the  interest  of  the  infant  that  a  sale  should  be  made;  had  commis- 
sioners appointed  to  value  the  infant's  estate,  grave  bond  and  com- 
plied strictly  with  all  the  requirements  of  the  statute  in  r^ard  to- 
the  sale  of  infant's  real  estate. 

The  land  was  sold  and  purchased  by  the  appellee,  Powell,  und«* 
the  Judgment,  the  money  paid  over  under  the  order  of  the  court 
and  a  deed  maxle.  This  was  in  the  year  of  1866.  In  the  year  1886* 
twenty  years  after  the  confirmation  of  the  sale  to  the  appellee,  the- 
daughter,  the  present  appellant,  brought  this  action  of  ejectment  to- 
recover  the  land  upon  the  ground  that  the  proceeding  in  the  Madi- 
son Circuit  Court  was  void. 

If  the  action  for  the  sale  of  the  land  in  Madison  is  to  be  regarded 
as  a  sale  to  pay  debts  by  the  administrator  it  is  then  maintained  that 
the  Judgment  was  void,  because  the  infant,  in  whom  was  vested  the 
legal  title,  was  not  before  the  court,  and  if  regarded  as  a  pniceeding^ 
under  the  statute  for  the  sale  of  infant's  real  estate  for  the  purpose  of 
re-investment,  or  because  the  sale  would  redound  to  the  interest  of 
the  infant,  it  is  still  insisted  the  sale  was  void,  for  the  reason  the  in- 
fant lived  in  the  county  of  Clark,  and  the  Madison  County  Court 
had  no  jurisdiction  to  appoint  a  statutory  guardian.  It  is  evident 
that  an  action  by  the  administrator  for  the  sale  of  realty  for  the  pay- 
ment of  the  debts  of  his  intestate,  or  for  any  other  purpose,  would 
not  pass  the  title  without  the  heir  invested  with  the  title  was  before- 
the  court,  and  equally  certain  that  if  the  infant  was  domiciled  in 
the  county  of  Clark  when  the  administrator  was  made  statutory- 
guardian  by  the  Madison  County  Court,  the  order  appointing  hin> 
such  was  void,  and,  therefore,  he  had  no  right  to  bring  an  action  a» 
guardian  for  the  sale  of  the  infant's  real  estate.  It  was,  in  fact,  an 
action  by  the  guardian  under  the  slatute,  and  the  sole  question  is, 
was  the  child  a  resident  of  Madison  ccounty,  this  court  having  held 
that  under  the  practice  at  that  time  a  guardian,  upon  his  petition  in 
behalf  of  the  infant,  could  obtain  a  decree  without  making  the  infant  a 
defendant,  or  that  at  least  the  judgment,  in  such  a  case»  would  beer- 
roneous  and  not  void. 

If  the  testimony  as  to  the  residence  of  the  widow  and  her  child, 
when  theappointmentof  the  guardian  wasmade.  is  to  be  determined 
alone  by  the  statements  of  witnesses  examined,  then  this  court  would 
have  no  hesitation  in  holding  that  the  decided  weight  of  the  testi- 
mony made  Clark  county  the  home  of  the  widow  and  infant  child. 
The  testimony  for  the  appellant  leaves  the  mind  in  doubt  as  to  the 
home  of  herself  and  mother  in  the  county  of  Clark— some  witnesses 
fix  it  at  one  place  and  some  at  another,  but  all  agree  that  it  wa» 
some  where  in  Clark  county. 

It  is  a  fact  that  Collins  and  his  wife  before  he  left  had  no  fixed 
home,  and  it  appears  from  the  testimony  of  Emerson  that  after  Col- 
lins left  for  the  army  some  of  his  personal  property  was  removed  by 
his  wife  to  Clark  county,  showing  that  Collins  had  the  purpose  of 
returning  to  Madison  after  his  lease  expired. 

He  had  no  other  home,  and  his  wile  and  child,  after  his  death, 
were  going  from  place  to  place,  with  no  permanent  abode,  having* 
no  income  upon  which  to  live  but  the  rent  of  the  farm  in  Madison. 
The  widow  proposed  to  sell  the  land  to  the  appellee  and  represented 
that  she  was  living  at  Sam  Shearers',  her  uncle.  She  claimed  that 
as  her  home,  and  had  his  aid  in  so  arranging  matters  as  that  the  ap- 
pellee might  purchase  the  land.  This  uncle  also  represented  the 
mother  as  living  with  him,  and  she  was,  in  fact,  at  his  house  whea 
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these  n^otiations,  inducing  the  appellee  to  purchase  the  land,  were 
made.  They  had  applied,  as  Emerson  swears,  to  the  Jud^e  of  the 
county  court  of  Clark,  to  have  him  appointed  guardian  in  that  court 
and  he  was  told  that  he  must  go  to  the  county  of  Madison.  It  is  to  be 
presumed  that  the  county  judee  of  Clark  had  sufficient  information 
on  such  a  subject  as  to  enable  him  to  know  the  county  in  which  a 
guardian  should  qualify,  and  the  county  judge  of  Madison  must 
have  known  that  he  had  no  right  to  appoint  a  guardian  for  an  infant 
when  that  infant  lived  in  an  adjoining  county. 

He  says  he  knew  that  the  jurisdiction  was  in  Clark'  if  the  infant 
lived  there,  and  it  was  his  usual  custom  to  have  proof  on  the  sub- 
ject. The  mother  was  in  the  court-room  when  Emerson  qualified 
and.  no  doubt,  made  lo  the  county  judge  the  same  statement  as  to 
her  residence  that  she  made  to  the  appellee.  After  the  lapse  of  more 
twenty  years,  the  facts  transpiring  when  the  order  was  made  must 
necessarily  have  passed  out  of  the  mind  of  the  county  judge,  but 
when  his  jurisdiction  is  questioned  upon  such  facts  as  are  presented 
here,  and  after  the  lapse  of  so  many  years,  great  weight  should  be 
attached  to  the  proceerling  in  his  court,  although  ex  parte  so  far  as 
this  appellee  is  concerned. 

There  was  no  motive  on  the  part  of  the  mother  to  defraud  her  in- 
fant child.  None  is  alleged,  and  yet  it  is  evident  that  she  claimed 
her  home  in  Madison  and  was  living  first  with  one  relative  and  then 
with  the  other,  some  living  in  Clark  and  some  in  Madison  county. 
There  was  every  reason  for  regarding  Madison  county  as  her  home. 
AH  she  and  her  child  owned  in  the  way  of  property  was  in  that 
county,  and  an  intelligent  county  judge  would  doubtless  have  in- 
formed himself  before  entering  an  order  that  was  being  made  to  en- 
able the  widow  and  child  to  dispose  of  their  home  to  one  who  had 
agreed  to  pay  them  its  full  value  when  the  title  was  perfected.  He 
did  pay  its  full  value.  He  acted  in  good  faith,  and  when  the  appel- 
lant and  her  kindred,  all  claiming  to  live  in  an  adjoining  county, 
failed  to  discover  her  actual  residence  until  after  the  lapse  of  more 
than  twenty  years  from  the  date  of  the  appointment  of  the  guar- 
dian, and  when  the  purchaser  has  parted  with  his  money  and  the 
land  doubled  in  value,  the  chancellor  should  be  reluctant  to  disturb 
judicial  proceedings,  the  efifect  of  which  would  be  to  divest  the  in- 
nocent purchaser  of  title,  and  upon  no  other  testimony  than  the 
recollection  of  witnesses  refreshea,  doubtless,  by  the  insolvency  of 
the  guardian. 

Judgment  affirmed. 


Maize  v.  Bowman. 
{Filed  May  17,  1892.) 

1.  Contrac*.  fo9  use  of  mare  to  breed  and  retain  colt — The  owner  of  a  mare  for 
a  valnable  ooneideratiOD,  under  a  verbal  agreement,  delivered  her  to  plaintiff, 
who  was  to  breed  her  at  hie  own  expense,  keep  her  until  the  colt,  which  was 
to  belong  to  him,  was  foaled  and  weaned,  when  the  mare  was  to  be  returned 
to  the  owner.  Sabseqaently  a  creditor  of  the  owner  had  the  mare  levied  on 
and  sold,  she  being  in  foal  at  the  time,  and  porcha«ed  her  at  the  sale,  with 
notice  of  plaintiff's  claim  to  her  colt.  In  the  suit,  wherein  the  plaintiff  and 
(be  pnrohRser  each  claims  the  colt,  Held — 

First,  The  agreement  between  the  owner  of  the  mare  and  plaintiff  was 
not  merely  for  the  sale  of  something  which  had  neither  an  actual  nor  a  po- 
tential existence.  It  was  a  contract  for  the  qbc  of  the  mare  for  a  particular 
purpose  and  was  valid,  and  plaintiff  is  entitled  to  the  colt. 
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Second,  The  diRmissal  apon  demurrer  of  a  suit  by  plaintiff  against  defend- 
•ant,  to  recover  possession  of  the  mare  before  the  colt  was  foaled,  is  not  a 
bar  to  this  sait  by  bim  to  recover  the  colt,  the  two  relating  to  different  sob- 
ject- matters. 

2.  Pleadings — Res  adjuMcatn—The  determination  of  a  oonrt  upon  a  de- 
murrer to  a  petition  dismissing  it,  is  a  bar  to  a  future  actio  i  upon  that 
«ame  cause  of  action,  where  the  decision  upon  the  demurrer  was  ba^ed  upon 
the  merits  of  the  case,  and  not  merely  the  result  of  a  defective  statjment  of 
4he  cause  of  action. 

Barnett,  Miller  &  Barnett  for  appellant. 

Humphrey  <&  Davie  and  Marshall  &  Lochre  for  appellee. 

Appef^l  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

In  March,  1886,  Howard  Bowman  delivered  a  mare  belonging  to 
iiim  to  the  appellee,  Hite  Bowman,  under  a  verbal  agreement,  based 
upon  a  valuable  consideration,  by  whifh  the  latter  was  to  breed  her 
at  his  own  expense,  and  keep  her  until  the  colt,  which  was  to  be- 
long to  him,  was  foaled  and  weaned,  when  the  mare  was  to  be  re- 
turned to  her  owner.  Subsequently,  the  appellant,  William  Maize, 
a  creditor  of  Howard  Bowman,  had  the  mare  levied  upon  and  sold, 
she  being  then  with  foal.    [13  Ky.  Law  Rep.,  233]. 

Public  notice  was  pven  at  the  sale  of  Hite  Bowman's  claim  to 
the  unborn  colt.    Maize  became  the  purchaser. 

After  the  sale,  but  before  the  colt  was  born,  the  appjellee,  Bow- 
man, brought  suit  for  the  possession  of  the  mare,  claiming  that  by 
reason  of  his  contract  he  had  a  special  interest  in  her,  and  was  en- 
titled to  hold  her  until  the  colt  was  foaled  and  weaned,  which  the 
petition  averred  would  belong  to  him. 

Before  the  colt  was  born  the  action  was  dismissed  upon  a  demur- 
rer to  the  petition.  After  its  birth  this  suit  was  brought  for  its  re- 
covery. 

Maize  claims  to  be  the  owner  of  it  by  virtue  of  his  purchase  of 
the  mare,  and  that  the  dismissal  of  the  former  suit  upon  demurrer 
is  a  bar  to  this  one. 

It  is  urged  the  contract  between  the  Bowmans  was  void  because 
the  subject-matter  of  it  was  not  then  in  esse^  the  colt  being  then  un- 
born. In  other  words  that  it  was  merely  a  contract  to  sell  some- 
thing which  then  had  neither  an  actual  nor  a  potential  exi.'-tenw. 

The  general  rule  is,  that  a  sale  or  mortgage  of  something 
thereafter  to  be  acquired  is  void  as  to  creditors.  It  the  debtor  has, 
when  the  contract  is  made,  no  right  to  the  article— if  as  to  him  it 
has  then  neither  an  actual  nor  a  potential  existence,  then  the  contract 
is  invalid  as  against  his  creditors.  It  relates  to  a  mere  possibility, 
coupled  with  no  interest,  and  public  policy  forbids  the  making  of 
Kucn  contracts. 

Thus  a  mortgage  of  goods,  to  be  thereafter  purchased,  or  of  an 
unsown  crop,  vests  no  title  in  the  mortgagee,  and  none  in  vendee  in 
case  of  a  sale,  as  against  creditors  and  purchasers.  This  is  a  settled 
rule  in  this  State. 

This,  however,  is  not  such  a  contract.  It  was  not  an  agreement 
to  sell  a  thing  not  in  existence,  but  for  the  use  of  something  for  a 
particular  purpose.  While  the  owner  of  a  field  can  not  sell  the  corn 
to  be  thereafter  raised,  upon  it,  and  which  is  then  not  planted,  yet 
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he  may  contract  the  use  of  the  field  to  another  for  corn  raisinsri  and 
the  latter  will  be  entitled  to  the  crop.  There  is  no  difference  be- 
tween the  latter  case  and  this  one. 

The  appellee  was  entitled  to  ihe  |K)asession  of  the  iiiare  for  a  spe- 
cial purpose  until  a  certain  time,  and  her  produce  in  the  meantime, 
and  to  this  end  he  had  her  in  pcxssession.  McCiirty  v.  Blevenn,  26 
Am.  Dec,  262. 

The  instructions  of  the  lower  court  required  the  jury,  in  order  to 
find  for  the  appellee,  to  believe  from  the  evidence  that  the  appellant, 
or  his  a^ent,  had  notice  before  the  purchase  of  the  appellee's  claim. 

The  dismissal  of  the  former  suit  is  not  a  bar  to  this  one.  That  re- 
lated to  the  possession  of  the  mare,  while  this  relates  to  the  owner- 
ship of  the  colt,  which  was  unborn  when  the  first  action  was 
dismissed.  The  subject-matter  isdiflerent.  It  is  not  the  same  claim. 
The  statement  in  the  petition  in  the  first  suit  that  the  colt  when 
foaled  would  belong  to  the  appellee  was  unnecessary  matter.  The 
<;ourt  had  no  right  m  that  suit  to  determine  any  thing  as  to  it.  This 
was  not  the  purpose  of  that  action. 

It  was  not  brought  to  test  the  title  to  any  thing.  The  gravamen 
of  it  was  the  right  to  the  possession  of  the  mare. 

Courts  do  not  favor  a  plea  of  res  adjudicata  unless  it  be  clear  that 
the  merits  of  the  case  were  considered. 

The  opinion  of  the  court  in  the  first  case  does  not  show  upon  what 
f^ound  the  demurrer  was  sustained.  It  is  true  where  it  do.s  not  ap- 
pear from  the  record  what  was  determined,  it  may  be  shown,  aliunde^ 
or  by  parol  evidence. 

It  is  also  true  that  it  matters  not  whether  the  facts  upon  which  the 
court  acted  were  shown  by  evidence,  or  were  averred  in  the  petition 
and  admitted  by  demurrer.  The  determination  of  the  court  is 
equally  conclusive  and  renders  the  question  res  adjudicata.  In  either 
case  the  determination  has  reached  the  merit*^  of  the  case,  and  is, 
therefore,  conclusive  of  the  matter.  It  is  unlike  a  case  where  the 
action  has  been  dismissed  up<>n  demurrer  by  reason  of  t.he  lack  of  a 
material  averment  in  the  petition.  This  never  constitutes  a  bar  to  a 
second  action  where  the  petition  supplies  the  averment  that  was 
lacking  in  the  first  one. 

Where,  however,  the  facts  are  found  by  the  court,  whether  upon 
evidence  or  by  demurrer  to  a  sufficient  petition,  its  judpnent  is  the 
sentence  of  the  law  upon  those  facts  and  is  conclusive  between  the 
parties. 

In  this  case,  however,  the  lower  court  properly  rejected  the  record 
of  the  former  suit  as  evidence,  because  it  appeared  from  the  petition 
that  the  subject-matter  of  that  action  was  diflerent  from  this  one. 
In  one  it  was  the  right  to  the  possession  of  the  mare;  in  the  other  it 
is  the  question  of  ownership  of  the  colt.  The  issue  in  this  suit  could 
not  have  been  determined  in  that  one.  The  point  6f  controversy 
was  not  the  same.  This  appeared  from  the  pleadings,  and,  there- 
fore, it  was  purely  a  question  of  law  to  be  determined  by  the  court, 
and  as  the  petition  in  the  other  suit  did  not  present  the  issue  made 
in  this  action,  the  court  was  bound  to  consider  that  it  could  not  have 
been  determined,  and,  therefore,  it  properly  refused  to  hear  testi- 
mony upon  this  point. 

The  record  of  the  first  suit  showed  that  the  question  in  this  case 
could  not  have  been  determined,  because  it  was  not  presented  by  the 
pleadings. 

Judgment  affirmed. 
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Albbo  V.  Robinson,  Ac. 
{Filed  May  14,  1892.) 

1.  AUoniance  to  executors  who  are  testamentary  trustees —TYie  executors  of  r 
will  can  not  be  allowed  for  thtiir  services  exceedinf;  5  per  cent,  on  the  estate 
administered,  althoof^h  by  the  will  they  were  appointed  trnstees  for  testatorV 
infant  child-  it  appearinj;  that  they  have  always  manaj^ed  the  estate  as  ex- 
ecutors and  made  their  settlements  as  snch,  and  have  never,  in  any  manner, 
charged  themselves  as  trustees. 

2.  Liability  of  one  executor  for  the  default  of  his  co-executor — One  of  two  exec- 
utors, who  executed  a  joint  statutory  bond  as  such,  is  liable  for  the  acts  and 
defaults  of  his  co-executor  as  principal,  where  his  co-executor  managed  the 
estate  and  made  default  therein.  The  executor  can  not  be  treated  as  a  surety 
for  snch  co-executor  and  held  liable  only  as  a  surety  jointly  with  the  sureties 
on  the  joint  executorial  bond.  Collins,  <fcc.  v.  Carlisle's  heirs,  7  B.  M.,  13, 
overruled. 

3.  Executors — Sureties  —Subrogation — Where  one  of  two  executors  has  made 
waste  of  the  trust  f^state,  and  his  co  executor  and  sureties  are  sought  to  be 
charged  therewith,  they  have  a  right  to  be  subrogated  to  such  execntor^s 
right  to  compensation  for  managing  the  estate,  and  to  have  the  amonnt  of 
the  default  credited  by  the  value  of  such  services,  even  when  the  defaulting 
executor  is  dead  and  had  stated  that  he  did  not  intend  to  charge  the  estate 
for  his  services,  and  when  his  administrator  is  asserting  no  claim  for  such 
compensation. 

W,  H.  Mackay  and  Thomas  McDougall  for  appellant. 

Hallam  &  Myers  and  J,  F.  &  C.  H.  Fisk  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Vincent  Shinkle  and  E.  I).  Albro,  as  executors  of  Thomas  H. 
Albro,  who  died  in  1872,  executed  a  joint  bond  with  Uriah  Shinkle 
and  Harriet.  Albro  as  their  sureties. 

Subsequently,  upon  the  suggestion  that  Uriah  Shinkle  had  become 
a  bankrupt,  they  executed  an  additional  joint  bond  with  Henry 
Ranshaw  as  their  security. 

Vincent  Shinkle  mainly  managed  the  estate.  He  advised  with 
his  co-executor  some,  but  otherwise  took  complete  control  and  re» 
tained  it  until  his  death  in  the  fall  of  1885,  although  in  the  mean- 
time he  had  becom**  insolvent. 

The  appellant,  E.  D.  Albro,  claims  that  for  any  loss  to  the  estate 
through  his  co-executor,  Shinkle,  he  is  not  liable  as  a  principal  but 
only  as  a  co-surety  with  Henry  Ranshaw  and  Harriet  Albro. 

At  common  law  an  executor  was  not  liable  for  the  acts  of  his 
co-executor  as  to  property  over  which  he  had  exercised  no  control. 
He  was,  in  such  a  case,  not  chargeable  with  the  wrong  or  devastaviC 
of  his  companion  and  only  liable  for  the  assets  which  had  come  to 
his  own  hands. 

Indeed  they  were  not  required  to  execute  bond,  but  after  a  while 
chancery  assumed  the  power  to  require  it  in  case  of  insolvency,  and 
now  it  is  required  by  statute  in  most  of  the  States  of  this  country. 

If  two  executors  execute  a  joint  bond  for  the  faithful  discharge  of 
their  duties,  as  was  done  in  this  instance,  then,  by  the  import  of  it, 
each  is  liable  in  a  suit  upon  it  for  the  acts  of  the  other  falling  within 
its  conditions. 

They  are  joint  obligors  and  jointly  liable  as  principals  to  a  surety 
upon  their  bond,  who  may  be  compelled  to  answer  for  a  loss  through 
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the  act  of  one  of  them.  By  the  terms  of  their  bond,  the  form  of 
which  is  prescribed  by  our  statute,  they  are  bound  to  truly  admin- 
ister, satisfy  all  lejjraeies,  so  far  as  the  estate  will  admit,  and  make 
proper  distribution  of  all  of  it.  General  Statutes,  chapter  39,  article 
J,  section  5. 

Each  is  bound  for  the  other  as  a  principal  as  to  their  sureties,  the 
creditoi-s  and  distributees.  7  Am.  and  En^  Ency.  of  Law,  pajce  216; 
Brandt  on  Suretyship  and  Guaranty,  vsection  498. 

To  hold  that  one  of  them  is,  as  to  the  sureties  in  the  bi  nd,  but  a 
.surety  for  the  default  of  his  co-executor  and  only  liable  jointly  with 
those  who  in  name  and  fact  sijrned  it  as  sureties,  would  contradict 
its  terms  and  the  plain  understanding  ol  the  parties  at  the  time  of 
its  execution. 

The  bonds,  in  this  instance,  are  in  the  usual  and  statutory  form. 
They  recite  who  are  the  principals  and  who  the  sureties.  By  their 
terms  Uriah  Shinkle,  Harriet  Albro  and  Henry  Ranshaw  became 
the  sureties  of  both  Vincent  Shinkle  and  E.  D.  Albro  as  exf-cutors, 
and  to  hold  that  one  executor,  as  to  the  conduct  of  the  other,  occu- 
pies the  position  of  a  surety  only,  as  to  those  who  are  denominated 
as  sureties  in  the  bonds,  would  not  only  be  contrary  to  their  letter 
but  the  evident  spirit  in  which  they  were  signed. 

It  is  true  that  the  one  executor  becomes  liable  for  the  acts  of  the 
other  only  by  virtue  of  the  joint  bond,  but  this  liability  is  hs  a  prin- 
cipal as  to  the  sureties  in  it  and  those  who  are  entitled  to  the  estate. 
The  one  executor  has  a  right  to  consult  with  the  other  and  help 
control  the  estate.  His  position  is  difl'erent  from  that  of  a  surety  in 
the  executorial  bond.  Assets  in  the  hands  of  one  are  assets  in  the 
hands  of  both  by  virtue  of  the  joint  bond.  It  changes  their  common 
law  relation  and  makes  both  principals  as  to  their  sureties  simply 
because  it  so  stipulates;  and  the  case  of  Collins,  Ac.  v.  Carlisle's  heirs, 
Ac,  7  B.  M.,  J8,  in  so  far  as  it  holds  otherwise,  is  overruled.  The 
decree  below,  in  this  respect,  was  correct.  The  chancellor  refused, 
however,  to  allow  any  thing  for  the  services  of  Shinkle,  as  executor, 
and  allowed  Albro  but  $1,0(K)  for  his  services. 

The  administrator  of  Shinkle,  who  is  a  party  to  the  record,  is  as- . 
serting  no  claim,  upon  the  ground  that  the  decedent  did  not  intend 
to  charge  for  his  services,  owing  to  his  near  relationship  to  the  dis- 
tributees. Albro  and  Ranshaw  claim  that  if  they  are  liable  for  the 
default  of  Shinkl^  as  executor,  then  they  are  entitled  to  be  subro- 
gated to  whatever  he  niay  be  entitled  to  for  services  by  having  it 
applied  in  satisfaction  of  the  claim  for  such  hxss.  If  entitled  to  com- 
pensation this  would  certainly  be  equitable.  It  would  be  in  the 
direction  of  doing  complete  justice,  and  this  is  the  basis  of  the  doc- 
trine of  subrogation. 

The  appellant  claims  that  15,000  should  be  allowed  for  the  services 
of  both  executors.  This  would  exceed  5  per  cent,  upon  the  estate 
administered,  which  is  the  limit  of  compensation  to  executors  under 
our  statute. 

It  is  said,  however,  that  the  allowance  should  not  be  so  confined 
because  the  executors  were,  under  the  will,  testamentary  trustees, 
being  required  to  sell  the  real  estate  and  invest  the  two-thirds  coming 
to  the  child  of  the  testator  at  her  majority  in  profitable  and  safe 
fiecurities,  she  receiving  from  them  the  profits  in  the  meantinip. 
They,  however,  acted  all  the  time  in  the  capacity  of  executors.  As 
such  they  made  settlements  bi-ennially  or  nearly  so  from  the  time 
they  qualified  until  the  death  of  Shinkle,  and  the  infant  distributee 
became  of  age  about  two  years  thereafter.    They  were  responsible 
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for  the  estate  all  the  time  as  executors,  and  so  denominated  them- 
selves in  their  settlements. 

Thecomniisf^ioner,  to  whom  the  case  was  referred  to  audit  their 
accounts,  allowed  $2,500  for  their  compensation,  or  $1,000  to  Shinkle 
and$l,5(Mito  Albro.  This  alio wan(*e  as  a  whole,  it  appears  to  us, 
was  reasonable  aii<l  not  in  excess  of  the  statutory  limit.  It  Is  evident, 
however,  that  Shinkle  did  the  most  of  the  w'ork.  The  chancellor, 
doubtless,  refused  any  allowance  for  his  services  upon  the  ground 
that  he  did  not  expect  to  charge  for  them.  It  is  true  no  allowance 
for  the  services  of  either  was  made  in  any  of  their  settlements  and, 
sofar  as  shown,  no  claim  was  then  made  for  any,  but  these  settle- 
ments were  partial  ones  and  no  final  one  was  ever  made.  It  is  not 
shown  that  there  was  any  agreement  when  the  executors  qualified  or 
at  the  outset  that  Shinkle  was  to  act  gratuitously.  The  only  evi- 
dence upon  this  jM)int  is  that,  years  after,  and  when  he  had  become 
insolvent,  he  said  he  dki  not  intend  to  claim  any  compensation. 

This  testimony,  if  competent,  does  not  authorize  a  rejection  of  a 
claim  for  an  allowance  for  his  services  by  his  co-executor  and  his 
surety  when  they  have  been  made  liable  for  his  default  and  are  ask- 
ing that  the  amgunt  of  it  be  applied  in  reduction  of  that  liability. 
It  is  insufficient  to  support  a  rejection  of  it. 

Prima  facie  it  should  be  allowed  and  it  ought  not  to  be  rejected 
upon  such  a  state  of  case.  Shinkle  himself  would  not  have  l>een 
bound  by  such  a  statement,  and  much  less,  in  an  equitable  view, 
should  it  affect  those  who  are  now  held  liable  for  his  default. 

The  estate  was  well  and  profitably  managed.  The  services  .were 
valuable,  long  continued  and  Judicious,  and  the  chancellor  should 
have  allowed  for  the  entire  service  of  both  executors  $2,500  and 
applied  it  upon  the  balance  due  from  them  to  the  estate.  Otherwise 
his  decree  was  correct,  but  for  this  error  the  judgment  is  reversed, 
and  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

The  cross-appeal  of  Robinson  and  wife,  which  questions  the  allow- 
ance of  $1,000  for  Albro's  services,  is  dismissed. 


Neale,  &c.  v.  Rouse,  Ac.    * 
Crum,  &c,  v.  Rouse,  <Sfec. 
(Filed  April  16,  1892.^ 

1.  Rennval  of  note — Noiuitiou — Limitation — A  change  of  sureties  at  varioofl 
renewnlfl  of  a  note,  in  which  the  pnyee  and  maker  have  always  been  the 
ftame,  ia  not,  nt  any  time,  equivalent  to  such  novation  of  the  note  as  prevents 
the  maker  from  pleadinf^,  in  an  action  by  the  payee,  as  nsury  the  amount 
of  interest  paid  at  such  renewals,  even  though  more  than  one  year  has 
elapsed  since  the  last  renewal.  So  long  as  any  part  of  the  original  debt 
exists  the  plea  of  usury  paid  may  be  sustained  and  the  usury  extracted  from 
balance  due. 

2.  Bills  and  notes — Rene^vais — 6j//n'— Where  a  note  has  been  renewed,  from 
time  to  time,  by  the  maker,  who  has  paid  usury  as  such  at  such  renewals^ 
and  renewed  the  note  for  the  principal,  the  amount  of  such  usurious  pay- 
ments may  be  pleaded  by  the  maker  in  an  action  on  the  last  renewal  note 
by  the  payee,  and  if  such  usurious  payments  of  interest  have  been  sufficient 
to  pay  the  note,  with  legal  interest,  then  the  payee  can  recover  nothing,  the 
existing  note  being  regarded  wholly  as  usurious;  and  the  plea  of  usury  will 
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be  henrd  in  such  case,  eveu  thoo^h  more  than  one  year  has  elapsed  since 
the  last  renewal  and  payment  of  aach  nsary. 

G.  G.  Gilbert  and  W.  C.  McChoni  for  appellants. 

W.  P.  D.  Bush  and  Fairleigh  &  Straus  for  appellees. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

These  cases  involve  the  same  question  and  are,  therefore,  heard 
together.  The  defense  is  that  the  original  loans  with  legal  interest 
have  been  overpaid,  and  that  the  notes  sued  upon  are  altogether  for 
usury.  Each  of  the  debts  was  renewed  several  times  but  the  payee  and 
the  principal  were  the  same  in  all  of  the  notes.  The  sureties  were 
changed,  however.  It  is  claimed  this  was  a  novation,  equivalent  to 
payment,  and  defeats  the  plea  of  usury  as  our  statute  bars  its  re- 
covery after  the  lapse  of  a  year  from  its  payment. 

Indeed  more  than  this  is  claimed.  It  is  insisted,  first,  that  no  usury 
was  ever  promised  or  paid,  but,  if  so,  that  it  was  in  fact  paid  eo 
nomine  as  usury,  was  not  embraced  in  any  renewal  note,  and  can 
not,  therefore,  be  now  relied  upon  as  a  defense,  there  having  been  a 
novation  by  the  change  of  sureties.  It  was  once  held  that  a  mere 
renewal  of  a  debt,  by  the  execution  of  a  new  ilote  by  the  parties  to 
ihe  old  one,  was  such  a  novation  as  entitled  a  party  to  at  once  sue 
for  any  usury  that  had  been  paid,  and  unless  he  did  so  within  the 
statutory  period  he  was  barrea  of  the  right.  This  rule  has,  however, 
long  since  been  overturned,  and  the  modern  one  is  that  as  long  as 
any  debt  exists  the  usury  may  be  reclaimed  and  relied  upon  as  a 
defense,  although  the  evidences  of  the  debt  may  have  been  repeat- 
edly renewed.  It  is  said,  however,  that  this  is  not  so  where  there 
has  been  a  change  of  parties  to  the  note,  because  a  new  debt  has  then 
been  created. 

It  was,  however,  held  in  Fitzpatrick,  Ac.  v.  Apperson's  ext'x,  79 
Ky.,  272.  that  v\  hile  a  change  of  a  p.^rt  of  the  obligors  creates  a  new 
contract  and  releases  all  obligation  upon  the  old  note,  yet  it  does 
not  operate  as  a  payment  of  the  usury.  It  is  true  in  that  case  the 
usury  was  carried  into  and  embraced  in  the  new  note,  and  it  was 
held  that  the  usury  should  be  extracted  upon  the  request  of  the 
debtor. 

It  is,  however,  further  said  that  if,  in  the  case  before  us,  any  usury 
was  exacted  it  was  in  fact  paid,  not  embraced  in  any  new  note,  and 
that  the  notes  sued  upon,  therefore,  contain  no  usury.  It  is,  there- 
fore, urged  they  are  not  tainted,  and  the  debtor  having  renewed  the 
debt  with  other  sureties  and  nr^t  having  sued  for  what  was  paid  as 
usury  within  a  year  from  the  payment,  can  not  now  rely  upon  such 
payment  as  a  defense  to  the  note,  but  is  reniedile>\s,  although  if  what 
ne  paid  had  been  applied  in  discharge  of  his  debt  and  legal  interest, 
there  would  perhaps  be  nothing  owing,  leaving  the  notes  sued  upon 
composed  altogether  of  usury.  This  question  does  not  appear  to 
have  been  expressly  decided  by  this  court. 

It  was  said,  however,  in  Kendall  v.  Crouch,  88  Ky.,  199:  **Any 
payments  theretofore  njade  will  be  treated  as  having  been  paid  upon 
the  principal  and  legal  interest,  withoutjegard  to  how  they  were  in 
fact  made  or  received.  They  will  be  so  Treated  at  the  election  of  the 
debtor,  although  they  were  paid  as  usury,  and  so  far  as  the  usury 
has  been  carried  into  the  new  note  it  is  without  consideration  and 
can  not  be  recovered.    A  change  of  payee  or  a  part  of  the  obligors 
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will  disrhar}2:e  those  bound  upon  the  old  obligation  because  it  is  a 
new  contract,  but  it  is  not  a  payment  of  usury,  and  if  it  be  carried 
into  the  new  obli^tion  as  a  part  of  the  sum  to  be  paid  upon  it,  it  is 
to  that  extent  tainted,  and  the  usury  will,  upon  plea,  be  extracted." 

If  any  payments,  although  paid  as  usury,  are  at  the  election  of 
the  debtor  to  be  treated  as  payments  of  the  principal  and  legal  in- 
terest, then  it  logically  follows  that  when  the  principal  and  legal 
interact  are  satisfied  whatever  claim  remains  is  "composed  of  usury 
and  is  open  to  defense  upon  this  score.  The  renewal  note  is  for  too 
much  by  the  amount  of  usury  that  has  been  paid,  and  one  should  be 
regarded  as  paying  usury  only  when  he  has  paid  all  that  is  legally 
due.  This  right  of  defense  would  of  course  exist  only  where  the 
creditor  is  still  asserting  a  claim  by  reason  of  the  loan.  This  view 
is,  in  our  opinion,  consistent  with  common  sense  and  reason.  It 
will  prevent  litigation  by  lessening  the  number  of  suits  and  it  will 
effectuate  the  real  spirit  and  purpose  of  the  law  against  usury. 
If  not  the  rule  then  this  law  will,  in  effect,  be  of  no  avail.  The 
debtor  is  largely  at  the  mercy  of  the  loanor.  He  feels  and  is  usually 
in  fact  compelled  to  obey  his  request.  The  latter  has  only  to  demand 
of  him  the  usury,  let  the  rate  be  what  it  may,  and  then  require  other 
security,  and  then  if  the  debtor  does  not  sue  him  for  the  usury  within 
a  year  he  is  safe  in  an  evasion  of  the  law. 

The  debtor  is  not  of. course  going  to  do  so  if  he  still  owes  the  debt, 
he  would  not  dare  to  do  it.  So,  unless  so  long  as  any  claim  is  being 
asserted  by  the  loanor  by  reason  of  the  loan,  the  debtor  can  rely 
upon  any  payments  of  usury  as  against  it,  the  creditor  is  compara- 
tively safe  and  the  statute  against  usury  in  the  main  a  dead  letter. 
To  fairly  carry  out  its  spirit  and  purpose  the  debtor  should  have  the 
right  to  require  a  proper  application  of  the  payments,  although  they 
may  have  been  made  as  usury.  All  payments  are  made  upon  the 
note  and  should  be  so  treated  because  then  there  can  be  no  evasion 
of  the  law. 

We  do  not  of  course  determine  whetlier  any  usury  was  in  fact 
paid,  and,  if  so,  how  much  in  this  instance.    That  is  a  matter  to  be- 
yet  ascertained  and  determined. 

The  cases  stand  as  if  the  plea  of  the  statute  of  limitation  had,  upon 
demurrer,  been  held  good.  They  were  referred  to  a  commissioner, 
who  merely  reported  a  calculation  of  the  debts  from  the  outset  at 
legal  interest,  and  that  if  any  usury  had  been  paid  it  had  not  been 
incorporated  into  the  renewal  notes,  and  that  their  execution  with 
other  sureties  cut  off"  all  claim  by  the  debtor  for  usury  as  against  the 
note  sued  upon  after  the  lapse  of  a  year  from  its  payment. 

He  decided  the  legal  question,  leaving  the  facts  unreported,  and 
the  lower  court  confirmed  his  report  and  rendered  a  judgment  for 
the  sum  reported  by  him  as  owing  upon  the  notes  sued  upon,  they 
being  subject  to  certain  admitted  credits.  The  case  was  not  tried  on 
its  merits,  the  facts  were  not  inquired  into,  the  decision  being  that 
the  statute  of  limitation  rendered  it  unnecessary. 

The  Judgments  are  reversed  for  further  proper  proceedings. 
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Underwood  v.  Wood,  Ac. 

{rUed  May  5,  1892.) 

1.  Constitutional  law — Power  of  Legislature  to  divert  common  school  fund — The 
act  of  the  Lef^islature  is  nnconstitational  which  allows  the  trnstees  of  an  in- 
corporated academy,  within  a  certain  common  school-  district,  to  make  spe- 
cial contracts  with  parents  of  the  children  of  such  district,  whereby,  for  ao 
agreed  toition,  snch  children  attend  the  academy  instead  of  the  common 
schools,  and  which  act  provided  for  the  payment  of  the  pro  fata  of  the  com- 
mon school  fund  dae  for  snch  children  to  the  teachers  of  the  academy,  and 
exempts  the  parents  of  such  children  from  all  the  burdens  of  taxation  for 
maintaining,  furnishing  or  repairing  any  common  school-house  during  the 
year  their  children  attend  such  academy. 

2,  Same — The  fact  that  the  common  school  building  is  not  of  sufficient 
dimensions  to  accommodate  ail  the  children  of  the  district,  does  not  author- 
ise the  Legislature  to  enact  such  a  law. 

8.  Injunctions — School  funds — The  teacher  of  the  common  school  of  said 
district  may  maintain  an  action  to  enjoin  the  county  school  superintendent 
from  paying  any  part  of  the  common  school  fund  of  such  district  to  the 
trustees  or  teachers  of  the  academy,  who  were  claiming  it  under  an  uncon- 
Btitutional  act  of  the  Legislature. 

4.  Same — Snch  common  school  teachers  can  maintain  the  action  for  an 
injunction,  although  the  common  school  term  they  were  teaching  had  not 
ended  and  they  had,  for  that  reason,  only  partly  performed  their  contract 
with  the  common  school  trustees  to  teach  the  school  for  the  term 

6.  Patttes  to  action — Appearance — The  original  petition  made  only  the 
connty  superintendent  a  defendant,  and  the  latter  appeared  an^  filed  an 
affldayit,  disclaiming  any  interest  in  the  funds  in  his  hands  and  alleging  that 
the  teacbers  of  the  academy  claimed  such  interest.  Thereupon,  an  order  was 
entered  requiring  the  teachers  of  the  academy  and  the  trustees  to  appear 
and  assert  their  claim,  if  any  they  had.  Thereupon  such  teachers  and  trus- 
tees appeared  and  filed  a  general  demurrer,  and  also  a  special  demurrer, 
because  they  had  not  been  made  parties  to  the  original  petition.  Held — 
Their  appearance  and  the  filing  of  the  demurrers  made  thdm  parties  to  the 
snit,  and  their  demurrers  were  properly  overruled. 

Samuel  Avritt  and  R.  S.  Montague  for  appellant. 

Knott  <&  Edelen,  James  Garnett,  C.  Patteson  and  J.  B.  Bobinson 
for  appellees. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

J.  R.  Robinson,  a  resident  of  the  county  of  Taylor,  being  inter- 
(>9ted  in  having  good  schools  in  his  county,  and  particularly  within 
the  district  in  which  he  lived,  erected,  at  his  own  expense  and  on 
his  own  land,  a  larere  school  building,  sufficient  to  accommodate  and 
seat  comfortably  more  than  150  pupils.  He  had  the  institution  char- 
tered and  called  the  Taylor  Academy.  It  was  and  is  a  higher  grade 
of  schools  than  the  ordinary  common  schools  of  the  State,  and  the 
evident  purpose  of  this  philanthropic  man  was  to  elevate  the  stand- 
ard of  education  in  his  county  and  benefit  his  people  by  furnishing 
from  his  academy  teachers  better  qualified  for  teaching  than  is  usu- 
ally found  in  the  common  schools. 

If  this  case  only  involved  the  question  of  liberality  and  benevo- 
lence on  the  part  of  Robinson  the  judgment  below  would  be  at  once 
affirmed,  but  other  questions  are  presented  and  among  them  one 
involving  the  right  of  the  Legislature  to  take  a  part  of  what  is 
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known  as  the  school  fund  of  the  State  from  one  of  the  school  dis- 
tricts of  Taylor  county  and  appropriate  the  money  to  the  payment 
of  the  tuition  of  certain  children,  living  within  the  school  district 
but  tauerht  under  a  special  contract  by  the  teachers  of  the  academy, 
that  contract  being  made  with  Bobinsoii,  the  principal  trustee  and 
owner  of  the  college,  building. 

The  act  incorporating  the  academy,  in  substance,  provides  that 
Robinson  imiy  contract  with  the  parents  of  children  residing  within 
the  common  school  district  for  teaching  their  children,  and  the 
parent  or  parents  making  such  contracts,  paying,  doubtless,  a  higher 
price  than  the  amount  of  the  ordinary  school  tax,  are  exempt  from 
the  burden  of  maintaining,  furnishing  or  repairing  any  school-house 
for  and  during  the  school  years  their  children  may  be  sent  to  the 
Taylor  Academy. 

There  are  not  less  than  350  children  within  the  common  school  dis- 
trict (two  of  the  distri(!ts  having  been  consolidated),  and  out  of  this 
number,  by  the  provisions  of  the  act,  Robinson  can  select  such  as  he 
may  desire  to  attend  his  school  by  making  a  contract  with  their 
parents,  and,  having  done  so,  these  children  attending  the  academy 
get  their  part  of  the  common  school  fund  to  be  paid  to  the  teachers 
of  the  college;  and  in  this  manner  diverting  the  fund  from  the  com- 
mon school  to  the  payment  of  teachers  in  an  individual  enterprise, 
and  relieving  its  patrons,  who  live  within  the  district,  from  the  bur- 
den of  taxation  imposed  for  building  and  keeping  in  repair  the 
school  buildings  erected  tor  common  school  purposes. 

In  the  ^case  of  Ualbert  v.  Sparks,  9  Bush,  259,  this  court  held 
that  the  school  fund  could  not  be  appropriated  in  such  a  manner. 
This  case,  however,  is  a  more  palpable  violation  of  the  provision  of 
the  Constitution,  in  reference  to  the  school  fund,  than  Holbert  v. 
Sparks. 

The  patrons  of  the  college  within  the  district,  who  send  their  chil- 
dren to  the  academy,  are  relieved  from  the  burden  of  maintaining 
and  keeping  in  repair  the  school  buildings;  and,  in  the  second  place, 
they  are  given  the  benefit  of  the  school  fund  in  proportion  to  the 
number  of  children  sent  to  the  academy,  the  number  not  to  exce^ 
100. 

It  is  also  reasonable  to  assume  that  the  parents  of  the  children  at- 
tending the  academy  are  in  a  better  condition  to  assume  the  burden 
of  taxation  imposed  to  aid  in  building  school-houses  than  those 
wlrose  children  are  attending  the  common  school.  The  principal  of 
the  academy,  being  left  to  contract  with  the  parents,  would,  of 
course,  select  those  who  are  able  to  pay,  and  when  relieving  them 
from  ta.xation,  and  at  the  same  time  giving  them  a  part  of  the  school 
fund,  places  the  burden  of  building  and  repairing  school  buildings 
for  common  school  purposes  upon  those  who  are  less  able  to  pay,  and 
might  result  in  having  no  school  building  for  those  who  are  unable 
to  attend  the  college.  The  position  that  the  school  building  is  not 
suflQcient  in  dimensions  to  accommodate  all  the  children,  and  for 
that  reason  the  Legislature  had  the  power  to  divide  the  fund,  can 
not  be  sustained.  If  not  sutiicient,  those  in  charge  of  the  common 
school  should  make  it  so,  and  to  allow  the  legislative  department  of 
the  government  to  divide  the  fund  in  such  a  mode,  wnen,  in  the 
opinion  of  those  interested,  the  school  buildings  were  insufficient, 
would  be  subversive  of  the  whole  school  system.  If  a  case  could 
exist  where  such  legislative  action  would  be  sanctioned,  it  is 
found  in  the  case  before  us;  but  when  ample  remedies  are  afforded 
by  the  law  regulating  commcm  schools  to  prevent  such  results  as  is 
now  attempted  to  justify  this  character  of  legislation,  there  is  no 
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Teason  for  establishing  a  precedent  that  must,  if  followed,  destroy 
the  very  existence  of  common  schools.  This  court  has  held,  in 
fteveral  cases,  that  when  graded  schools  have  teachers  under  the  con- 
trol of  the  common  school  trustees,  and  where  all  children  have  the 
benefit  of  the  school  within  the  district,  that  the  fund  may  be  appro- 
priated to  the  payment  of  the  teachers. 

In  this  case  the  trustees  have  no  voice  in  the  flection  of  the  teach- 
-^rs,  nor  can  any  child  g:o  to  the  academy  as  a  pupil  without  paying 
tuition,  and  in  fact  the  lejrislative  act  has  applied  the  school  fund  to 
be  used  by  a  private  institution.  These  appellants  were  the  teachers 
of  the  common  school  within  the  district,  and  ascertain  in  jr  that  the 
:6uperintendent  had  determined  to  pay  this  money  to  the  teachers  of 
the  academy,  filed  this  petition  in  equity,  allej^ring  they  were  then 
teaching  this  common  school,  under  a  c(mtract  with  the  trustees,  and 
asking  that  the  superintendent  be  enjoined  from  paying  over  this 
money  to  the  academy.  .  Wood,  the  superintendent,  was  alone  made 
a  defendant.  He  appeared  and  filed  an  aflldavit,  stating  that  he  had 
no  interest  in  the  matter,  but  that  the  teiuhers  of  the  academy  were 
claiming  the  fund,  and  he  was  willing  to  pay  it  over  as  the  court 
might  direct. 

Upon  the  filing  of  this  affidavit  the  court  made  an  order,  requiring 
the  teachers  in  the  academy,  naming  them,  and  Robinson  to  appear 
.and  assert  their  claim,  if  any.  They  did  appear,  by  filing  special 
and  general  demurrer  to  the  petition.  The  special  demurrer  was 
for  want  of  proper  parties,  in  not  making  them  defendants.  Their 
appearance  to  the  action  made  them  defendants,  and,  having  ap- 
peared, contesting  the  claim  of  the  appellants,  the  action,  by  reason 
of  the  affidavit  of  the  superintendent.  Wood,  was  in  the  nature  of 
An  interpleader,  and  was  so  treated  by  the  court,  and  a  judgment 
rendered  dissolving  the  injunction  and  directing  the  superintendent 
to  pay  the  money  to  the  teachers  of  the  academy.  If  they  (the  ap- 
pellees) were  not  parties,  no  jucfgment  should  have  been  rendered 
for  them,  but  having  made  themselves  parties,  not  only  by  their  de- 
murrers, but  by  answer,  they  were  properly  before  the  court.  They 
"Will  not  be  allowed  to  demur,  and  then  say  they  were  not  parties  to 
the  action.  The  sole  questioUf  it  seems  to  us,  in  this  case,  arises  as 
to  the  power  of  a  court  of  equity  to  grant  relief  by  way  of  injunction 
in  such  a  case.  It  is  said  that  Wood,  the  superintendent,  would  be 
liable  on  his  bond  if  he  paid  the  money  over  to  the  party  not  en- 
titled. This  can  scarcely  be  so  when  the  parties  are  before  the  court 
And  a  judgment  directing  him  to  pay  the  mcmey  to  the  trustees  or 
the  teachers  of  the  academy.  It  is  insisted  that  the  general  de- 
murrer should  have  been  sustained.  We  think  not.  The  superin- 
tendent held  this  money,  or  was  entitled  to  receive  it,  as  trustee  for 
these  teachers.  A^  act  had  been  passed  directing  its  payment  to 
some  one  else,  and,  from  the  averments  of  the  petition,  the  superin- 
tendent had  announced  his  purpose  to  pay  it  as  directed,  and  a  court 
of  equity  having  control  of  such  funds,  especially  when  they  are 
about  to  be  divested,  may  be  applied  to,  in  order  to  prevent  a  mis- 
appropriation, although  the  trustee  may  be  perfectly  solvent  and 
able  to  meet  any  claim  asserted  against  him  by  the  beneficiaries. 
The  case,  as  presented,  is  simply  this:  The  trustee  comes  into  court 
and  offers  to  pay  it  as  may  be  ordered.  The  parties  contesting  the 
right  of  the  appellants  enter  their  appearance,  and  it  is  adjudged 
they,  and  not  the  appellants,  are  entitled  to  the  money,  and  it  is 
-ordered  to  be  paid  over.  It  is  a  contest  between  two  claimants  of  a 
fund  then  in  the  hands,  or  about  to  reach  the  hands,  of  the  superin- 
tendent, who  has  no  interest  in  the  controversy.    The  court  decides 
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in  favor  of  the  one  and  aprainst  the  other.  The  appellants  allege* 
they  were  then  teaching  the  school  under  a  contract  with  the  trus- 
tees. The  contract  was  in  writing,  and  signed  by  the  trustees,  and 
was  certainly  sufficient,  when  they,  the  teachers,  were  in  the  actual 
execution  of  the  agreement.  The  petition  was  good  and  the  appel- 
lants entitled  to  the  money,  if  they  fultilled  their  contract,  and  thi» 
may  be  evidenced  b^'  the  certificate  of  the  trustees,  who  are  the 
interested  parties  in  this  case.  It  is  true  that  there  had  been  only  a 
partial  performance  when  the  action  in  equity  was  instituted.  The- 
term  had  not  fully  ended,  still  the  fund  out  of  which  they  were  to 
be  paid  was  diverted  to  another  purpose  by  a  legislative  enactment 
that  was  void,  and  they  had  the  right  to  go  into  a  court  of  equity 
and  have  their  right  to  the  fund  establisWd,  as  they  had  not  only 
contracted  with  the  trustees  to  teach  the  common  school,  but  had 
taught  the  greater  part  of  the  session. 

On  the  return  of  the  case  the  court  below  will  grant  the  relief 
sought  and  direct  the  superintendent  to  pay  this  money  to  the  ap- 
pellants upon  the  evidence  offered  him,  as  required  by  the  common 
school  law,  that  they  have  complied  with  their  contract  with  the 
trustees. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with, 
this  opinion. 


Kelley,  &c.  v.  Ball,  &c. 
(Filed  May  12,  1892— iV^o^  to  be  reported.) 

1.  Tke  proceeds  of  a  policy  of  hfe  insurance^  payable  to  the  ^^widoio  and  children'^ 
of  the  insared,  must  be  difttrihated  acoordinj^  to  the  statatory  role  for  the* 
distribation  of  persooal  property,  therefore,  the  widow  is  entitled  to  one- 
third  of  sach  fund  and  the  children  to  two-thirds. 

2.  Construction  of  will — Dower — A  will  gave  testator^s  widow  all  of  his  real 
estate,  "to  be  hold  and  used  by  her  in  any  manner  she  may  see  proper"  until 
their  younirest  child  became  twenty-one  years  of  age,  when  it  was  to  b» 
equally  divided  amon^  testator's  children;  the  widow  to  have  entire  control 
and  use  of  the  rents  from  the  property  until  such  time,  unless  she  married 
previously,  in  which  event  she  was  to  have  her  dower  interest  in  the  estate. 
In  the  distribution  of  the  estate,  after  the  youngest  child  became  twenty-one 
years  of  age,  Held — 

First.  The  devise  to  the  widow  of  the  use  of  the  real  estate  was  not  in- 
tended by  the  testator  to  be  in  lieu  of  dower.  ^ 

Second,  In  determining  the  value  of  her  dower  the  widow  will  not  be 
charged  with  the  rents  and  profits  derived  from   such  use  of  the  real  estate. 

8.  Descent  and  distribution — Subrogation — The  widow  having  paid  out  of  her 
own  funds  debts  that  were  a  lien  on  the  real  estate,  so  as  to  prevent  a  sacri- 
fice of  it  at  a  forced  sale,  is  now  entitled  to  be  subrogated  to  the  rights  of  the 
lien  holders  whose  debts  she  paid. 

4.  Liability  of  devisees  for  taxes — The  widow  and  her  children  should  be 
charged  with  the  taxes  that  accrued  on  the  real  estate  before  the  time  for 
its  division,  since  they  enjoyed  the  rents  and  profits  of  such  estate  during 
said  period. 

Fairleigh  db  Straus  for  appellants. 

F.  Hogan  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Courts 

Opinion  of  the  court  by  CThief  Justice  Holt. 
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Joseph  K.  Ball  died  testate  in  February,  1876,  leaving:  a  widow 
and  six  children,  three  of  them  being  by  a  former  wife.  He  was 
then  the  owner  of  three  houses  and  lots  in  the  city  of  Louisville,  one 
•of  which  was  occupied  by  the  family.    His  will  provides: 

"1.  I  will  and  bequeath  all  of  my  real  estate  of  all  kinds  to  my 
wife,  Mary  R.  Ball,  to  be  held  and  used  by  her  in  any  manner  she 
may  see  proper,  until  my  son,  Victor  J.  Ball,  becomes  twenty-one 
^ears  of  age,  then  I  wish  all  of  my  real  estate  to  be  equally  divided 
among  my  six  children,  Mattie,  Linnie,  Emma,  Victor,  Bessie  and 
Morrison  Ball,  and  should  the  said  Victor  J.  Ball  die  before  he 
l)ecomes  twenty-one  years  of  age,  then  I  wish  ray  real  estate  divided 
among  my  surviving  children  at  the  time  he  should  have  become 
twenty one  years  of  age  if  he  had  lived. 

**2.  The  remainder  of  my  personal  estate,  after  paying  all  my  just 
•debts,  I  wish  held  by  my  executor  and  used  by  him  in  supporting  my 
wife  and  children  as  they  may  need  the  same. 

**3.  I  wish  my  wife  to  collect  and  use  the  income  from  my  real 
estate  in  any  manner  she  may  see  proper,  and  to  have  full  control 
over  the  same  and  said  real  estate,  without  Recounting  to  any  one, 
and  in  case  my  wife  should  marry  before  the  division  of  my  real 
•estate,  then  I  wish  my  executor  to  collect  the  rents  and  control  the 
same  for  my  children  and  give  to  my  wife  her  dower  interest  in  the 
same." 

The  son,  Victor,  became  of  age  July  9,  1889,  and  the  real  estate 
t)eing  indivisible  this  action  was,  on  July  27,  1889,  brought  by  the 
three  children  by  the  first  wife  and  their  huj^bands  against  the  widow 
and  her  three  children  for  a  sale  of  it.  It  has  been  sold  and  the 
questions  now  arise  over  the  proceeds. 

The  right  of  the  widow  to  dower  is  denied,  and  it  is  claimed  she 
is,  in  any  event,  chargeable  with  the  bequest  to  her  in  the  will  which 
'would,  in  effect,  defeat  any  dower  right  as  the  value  of  the  use  of  the 
property  during  the  time  she  controlled  it  would  more  than  equal  its 
value. 

Manifestly  the  use  of  the  property  until  Victor  reached  his  ma- 
jority was  not  intended  by  the  testator  to  be  in  lieu  of  dower.  A 
bequest  to  the  wife  is  not  to  be  so  treated  unless  so  intended.  He 
did  not  say  so,  and  indeed  substansially  says  otherwise.  If  she  had 
married  before  the  time  arrived  when,  by  the  provisions  of  the  will, 
the  property  was  to  be  divided,  then,  alth<>ugh  she  might  have 
already  had  the  use  for  years,  yet  she  was  to  have  dower,  and  it  is 
hardly  supposablo  the  testator  intended  that,  in  the  event  of  her 
marriage,  she  should  have  more  than  though  she  remained  his 
widow. 

Section  12,  chapter  31,  of  the  General  Statutes,  says:  **When  a 
widow  claims  her  dowable  and  distributable  shaie  of  her  husband's 
estate  she  shall  be  charged  with  the  value  of  any  devise  or  bequest 
to  her  by  his  will.  »  »  »  Nothing  herein  shall  preclude  the 
widow  from  receiving  her  dowable  and  distributable  share,  in  addi- 
tion to  any  devise  or  bequest  made  to  her  by  the  will,  if  such  is  the 
intention  of  the  testator,  plainly  expressed  in  the  will  or  nece?^sarily 
inferable  therefrom." 

When  the  will  was  executed,  and  at  the  death  of  the  testator,  none 
of  his  children  were  married.  Those  by  the  last  wife  were  quite 
jroung  and  one  of  them  is  an  imbecile,  and  it  is  evident,  from  the 
provisions  of  th<»  will,  the  testator,  in  giving  to  his  widow  the  use 
i«id  control  of  the  property  until  her  oldest  child  became  of  age,  had 
in  view  the  support  and  raising  of  his  children  by  her.  He  directs 
that,  in  the  event  of  her  marriage,  this  control  shall  cease  and  pass 
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to  his  executor  for  the  benefit  of  the  children,  his  widow  getting^ 
dower. 

While  it  may  be  said  he  did  not  expressly  say  that  she  was  not  to 
be  charged  with  the  use,  while  it  might  continue,  manifestly  he  had 
no  such  expectation  or  intention.  This  is  not  only  the  necessary  in- 
ference from  the  character  and  evident  purpose  of  the  bequest  but 
from  the  language  of  the  will  itself. 

The  testator,  at  his  death,  held  a  policy  of  insurance  upon  his  life 
for  $5,C()0,  payable,  by  its  terms,  **to  Mary  R.  Ball,  wife,  and  the 
children  of  the  said  Joseph  R.  Ball  by  his  former  and  present  wife." 

The  money  derived  from  it  was  of  course  not  a  part  of  his  estate. 
It  belonged  to  the  widow  and  children.  The  personal  estate  of  the 
decedent  was  not  sufficient  to  pay  his  debts. 

Under  the  advice  of  friends  and  to  save  the  real  estate  from  being- 
sold  at  a  probable  sacrifice  the  widow  took  enough  of  the  insurance 
money  to  pay  two  of  these  debts,  then  amounting  to  $2,276,  and 
paid  them,  taking  an  assignment  from  the  creditors  to  herself  of  the 
notes,  one  of  which  was  a  lien  upon  a  portion  of  the  real  estate  left 
by  her  husband.  She  now  claims  she  should  be  substituted  to  the 
rights  of  these  two  creditors  and  that  the  amount  so  paid  should  be 
returned  to  her  out  of  the  proceeds  in  contest.  If  she  has  not  already 
accounted  to  ihe  beneficiaries  under  the  insurance  policy  she  will 
have  to  do  so,  and  this  question  can  not  affect  her  right  to  be  sub- 
rogated to  the  rights  of  the  creditors  whose  claims  she  satisfied.  The 
doctrine  of  subrogation  is  founded  upon  pure  equity.  It  is  applied 
in  order  to  do  complete  and  perfect  justice.  These  creditors  had  » 
right  to  look  to  the  real  estate  for  payment,  and  if  she  satisfied 
their  claims  she  is  equitably  now  entitled  to  bere-imbursed  from  the 
proceeds  of  the  property,  because  the  payment  was  beneficial  to  the 
estate. 

It  is  contended,  however,  that  the  insurance  money  was  divisible 
equMy  pe?' cajnia  among  the  widow  and  the  six.  children,  or  one- 
seventh  to  each. 

In  McLin  v.  Calvert,  Ac,  78  Ky.,  472,  where,  by  the  charter  of  an 
insurance  company  **the  fund  created  for  the  benefit  of  the  widow 
and  children  of  a  deceased  member  shall  be  paid  to  them,"  it  was 
held  that  the  statutory  rule  of  distribution  of  personalty  should 
govern,  under  which  the  widow  is  entitled  to  a  third  of  the  surplus 
personalty  of  her  husband  and  the  children  to  the  remaining  two- 
thirds  equally.  We  fail  to  see  why  this  rule  should  not  be  applied 
where  the  charter  is  silent,  but  the  policy  merely  provides  that  the 
money  shall  go  to  the  wife  and  children  without  fixing  the  share  of 
each.  This,  it  seems  to  us,  would  naturally  be  the  understanding 
of  the  person  effecting  the  insurance,  and  what  he  wcuM  likely  have 
directed  if  the  question  had  then  arisen. 

If  it  be  Just  and  equitable  to  thus  divide  the  surplus  personalty  of 
a  decedent,  it  seems  to  us  it  is  equally  so  in  a  case  like  this  one. 
The  widow  was  the  guardian  of  her  children  and  her  third  of  the 
insurance  money  and  their  portion  was  more  than  enough  to  satisfy 
the  debts  paid  by  her. 

When  the  property  was  sold  there  was  a  claim  against  it  for  im- 
provements held  by  the  appellant,  John  S.  Kelley,  and  also  unpaid 
taxes  were  owing  for  a  considerable  sum.  The  latter  were  paid  by 
the  purchaser  of  the  property  and  credit  given  him.  When  these 
claims  accrued  the  appellants  were  deriving  no  benefit  from  the 
property. 

The  widow  and  her  own  children  were  alone  receiving  the  benefit 
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of  it.  The  improvements  were  necessary  to  its  enjoyment.  The 
statute  says  the  owner  or  possessor  of  estate  shall  pay  the  taxes. 

It  is  true  the  widow  was  not  a  mere  tenant,  in  which  case  the 
landlord,  in  the  absence  of  contract  providing  otherwise,  should  pay 
the  taxes.  Nor  was  she  a  life  tenant  who,  as  held  in  Fox  v.  Long, 
8  Bush,  551,  must  pay  them,  but  she  was  entitled  to  the  use  of  the 
property  under  the  will  for  a  term  of  years  and  took  it  with  the 
burden  of  taxation. 

She  received  some  money  of  the  estate  from  the  executor  which 
she  used  in  the  support  of  the  family,  but  paid  out  for  the  estate  as 
much  or  more  in  the  way  of  funeral  expenses  and  otherwise,  for 
which  she  is  not  asking  re-irabursement. 

The  lower  court  properly  ordered  the  Kelley  improvement  claim 
paid  out  of  the  entire  proceeds  of  the  sale  of  the  property,  all  of  the 
parties  interested  in  the  property  should  contribute  to  its  payment 
in  proportion  to  their  interest,  but  it  is  equitable  to  charge  the  por- 
tion thereof  of  the  widow  and  her  children  with  the  unpaid  taxes, 
to  be  apportioned  between  them  in  the  ratio  of  their  interests,  inas- 
much as  they  had  the  use  of  the  property. 

For  this  error  alone  the  judgment  is  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 


Conner,  Ac.  v.  Covington  Transfer  RailiWAy  Company,  Ac. 

(Filed  Mai/ 28,  1892— iVb<  to  be  reported.) 

Reversionary  interest  in  county  road — Injunctions — Appellants  have  failed  to 
show  such  clear  right  to  a  reversionary  interest  in  the  county  road,  over 
'which  appellees  are  abont  to  condemn  a  right  of  way,  as  authorizes  them  to 
maintain  this  action  to  enjoin  the  proceedings  by  appellees  to  condemn 
BDch  right  of  way.  If  appellees'  rights  are  involved  they  have  a  remedy  by 
making  themselves  parties  to  the  condemnation  proceedings. 

Hallam  &  Myers  for  appellants. 

O'Hara  A  Bryan  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

What  is  known  as  the  **River  Road,"  between  the  cities  of  Cov- 
ington and  Ludlow,  was  established  as  a  county  road  nearly  seveaty 
years  ago.  Some  time  thereafter,  but  also  many  years  ago,  the  an- 
cestor of  the  appellants,  who  owned  the  land  upon  both  sides  of  it, 
recognized  it  in  deeds  made  by  him,  and  fixed  its  width  at  sixty 
feet.  About  1854  it  was  converted  into  a  turnpike  road,  but  its  char- 
ter was  subsequently  forfeited,  and  it,  by  a  proper  judgment  in  con- 
formity to  statute,  turned  over  to  the  board  of  commissioners  of 
Kenton  county  as  an  ordinary  county  road. 

The  object  of  this  suit  is  to  enjoin  the  further  prosecution  of  pro- 
ceeding  by  the  appellee,  the  Covington  Transfer  Railway  Company, 
to  condemn  for  its  roadway  a  portion  of  said  road. 

The  appellants,  who  claim  the  reversionary  right  in  the  land  cov- 
ered by  the  county  road,  say  that  it  has  reverted  to  them,  save 
about  twenty  feet  in  width,  which  is  now  in  use  for  travel,  and  that 
they  are  entitled  to  compensation  for  so  much  of  the  reverted  land 
as  may  be  condemned. 


Digitized  by  VjOOQIC 


136  CONTINENTAL   INS.    CO.    V.    COONS. 

This  claim,  od  account  of  reversion,  is  based  apon  the  statement 
that  land  slides,  upon  the  upper  side,  and  the  action  of  the  water 
of  the  Ohio  river  upon  the  lower  sid^  of  the  road  has  destroyed  it, 
except  .the  twenty  leet  in  width  above  named.  This  of  itself  would 
not,  however,  create  a  reversion. 

The  mere  fact  that  the  road  has  been  out  of  repair  would  not  di- 
vest the  public  of  its  right.  It  is  said,  however,  that  the  appellees 
have  a  special  interest  in  the  road  being  kept  open;  that  they  owned 
property  upon  each  side  of  it,  and  that  it  is  the  only  means  of  ingress 
and  egresb  to  it,  and  if  the  portion  sought  to  be  condemned  be  taken 
for  a  steam  railway  that  left  will  not  be  sutficient  in  width  for  the  or- 
dinary and  usual  travel.  In  fact  it  is  asserted  that  owing  to  the  de- 
struction already  of  a  part  of  the  road  that  the  contemplated  taking 
of  a  part  of  the  remainder  will  close  the  road  altogether. 

It  is,  however,  denied  that  there  will  not  be  ample  roadway  left, 
and  this  denial  is  not  overturned  by  evidence. 

Much  has  been  said  as  to  whether  the  road  is  subject  to  the  con- 
trol of  the  county,  or  the  cities  of  Covington  and  Ludlow.  But  as 
the  appellants  have  manifested  no  right,  it  matters  not,  so  far  as 
they  are  concerned,  whether  the  parties  to  the  condemnatory  pro- 
ceedings arc  the  proper  ones. 

If  the  appellants  are  entitled  to  the  land  by  reversion,  or  if  they 
are  about  to  be  specially  injured  by  an  obstruction  of  the  road  so 
that  it  can  not  be  used  for  reasonable  and  ordinary  travel,  we  see  no 
reason  why  they  can  not  make  themselves  parties  to  the  condemna- 
tion pro?eedings  and  therein  assert  their  rights. 

The  process  of  injunction  should  be  applied  with  the  greatest  cau- 
tion. If  the  complaining  party  has  other  adequate  remedy  he 
should  resort  to  it.  The  writ  now  sought  should  not  be  allowed  un- 
less the  case  has  been  clearly  made  out.    This  has  not  been  done. 

Judgment  a£Qrmed. 


KENTUCKY  SUPERIOR  COURT. 


COXTINENTAL.  InS.  CO.  V.   COONS. 

{Filed  May  18,  1892.) 

1.  Tnsurante  -^Powcr  of  attorney  to  waive  forfeiture — An  attorney  at  law  em- 
ployed by  an  insurance  company  merely  to  collect  a  premium  note  has  no 
power  to  alter  the  contract  of  insurance  or  to  waiye  a  forfeiture  incurred  by 
the  insured. 

2.  Same — In  order  to  establish  a  waiver  of  any  condition  in  a  policy  the 
conduct  of  the  company  or  its  agent  must  have  been  such  that  the  assured 
mi)j;ht  reasonably  presume  that  the  company  did  not  intend  to  iasist  upon  a 
compliance  with  the  condition. 

Even  if  an  attorney  employed  to  collect  a  premium  note  'had  power  to 
waive  a  forfeiture  incurred  by  the  insured  taking  additional  insurance  with- 
out the  consent  of  the  company,  the  fact  that  he  accepted  payment  of  the 
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mote  After  being  notified  of  the  additional  InsDranoe  did  not  amoant  to  a 
waiver,  as  he  exproflsly  told  the  in  Bared  that  he  had  nothing?  to  do  with  the 
aeooud  InRnranoe,  that  all  he  had  to  do  wan  to  collect  the  money. 

3.  Taking  of  additional  insurance —  Waiver  of  forfeiture — Where  an  insurance 
policy  provides  that  it  shall  be  void  if  the  insnred  takes  other  insurance 
without  the  consent  of  the  company  in  writing;*  if  the  insured  notifies  the 
af^ent  of  the  company  of  his  intention  to  take  additional  insurance,  the 
company  is  bound,  within  a  reasonable  time,  to  notify  the  insured  of  its 
election  to  treat  the  policy  as  void,  otherwise  the  forfeiture  is  waived. 

4.  Same — Pleading — Where  the  insured,  by  his  pleading,  relies  alone  upon 
the  conduct  of  the  company  subsequent  to  the  taking  of  additional  insur- 
ance by  him  as  a  waiver  of  the  forfeiture  incurred  thereby,  he  is  nut  en- 
titled to  an  instructi6n  telling  the  jury  that  certain  acts  of  the  company  or 
its  agent,  prior  to  the  taking  of  the  second  insurance,  will  amount  to  such  a 
waiver. 

6.  Same — Company  liable  only  for  proportionate  part  of  loss — If  a  party  sues 
upon  a  contract  which  has  a  condition  providing  that  upon  the  happening 
of  a  certain  event  the  obligor's  liability  is  to  be  less  than  that  primarily 
assumed,  and  in  his  pleading  shows  that  the  event  has  occurred,  he  can  not 
recover  the  full  amount  of  the  liability  primarily  assumed,  and  all  of  the 
plaintiff's  pleadings,  in  so  far  as  they  assert  afiirmative  matter,  must  be  re- 
garded as  constituting  his  canse  of  action. 

When  a  policy  of  fire  insurance  provides  that  if  other  insurance  on  the 
same  property  is  taken  with  the  consent  of  the  company,  the  company 
shall  be  liable  only  for  its  proportion  of  the  loss,  and  in  an  action  on  the 
policy  the  plaintiff's  pleadings  show  that  additional  insurance  was  taken 
with  the  consent  of  the  company,  a  judgment  for  the  full  amount  of  the 
policy  is  erroneous.  It  is  not  necessary  that  the  company  should,  in  its 
a.Dswer,  rely  upon  the  condition  in  the  policy  in  ordjer  to  reduce  its  liability. 

Muir,  Heyman  A  Muir  for  appellant. 

Bobt.  W.  Woolley  and  W.  O.  Harris  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  JuciKe  Barboui*. 

The  policy  of  insurance  issued  by  appellant  to  appellee  provides 
**if  the  assured  shall  have,  or  hereafter  make,  any  iuHurance  or  con- 
tract for  insurance  (whether  valid  or  not^  on  the  property  herein 
named,  or  on  any  part  thereof,  without  notice  to  and  consent  of  this 
company  in  writing  hereon,  then,  and  in  every  such  case,  this  policy 
shall  be  null  and  void. 

In  an  action  upon  the  policy  to  recover  the  value  of  the  property 
destroyed  by  fire,  the  appellant,  relyinp:  upon  this  provision  of  the 
policy,  alleges  that  after  the  date  of  said  policy  the  plaintiff,  without 
its  knowledge  or  consent,  innured  a  large  part  of  the  same  property 
in  another  company,  which  insurance  was  in  force  when  the  prop- 
erty was  destroyed.  The  reply  admits  the  second  insurance,  but 
alleges  that  "after  it  was  obtained  the  defendant  acquired  knowledge 
of  the  fact  and  waived  the  enforcement  of  the  said  condition  and 
recognized  said  policy  sued  on  as  still  in  force,  and  compelled  plain- 
tiff by  writ  to  pay,  and  plaintiff  did  pay,  to  defendant  the  premium 
notes  given  in  consideration  of  said  policy,  and  after  knowledge  of 
the  issual  of  said  second  policy  collected  of  plaintiff  $20,  the  install- 
ment of  premium  for  which  no  note  had  been  given,  and  waived 
the  right  to  cancel  or  annul  its  policy.''  These  allegations  are  tra- 
versed by  the  appellant. 

The  only  evidence  upon  the  question  of  waiver,  aj^  alleged  in  the 
reply,  is  this:  The  three  premium  notes  executed  by  appellee  to  ap- 

Digitized  by  VjOOQIC 


13^  CONTINENTAL    INS.    CO.    V.    COONS. 

pellanc,  each  for  $20  and  due  respectively  in  November,  1883, 1884 
and  1885,  were  placed  for  collection  in  the  hands  of  Col.  Stone,  an 
attorney  at  law,  who  instituted  suit  upon  them. 

In  December,  1886,  pending  the  suit,  Hoskins,  as  appellee's  a^ent, 
paid  the  attorney  the  face  of  the  notes  and  the  costs  of  the  action — 
the  attorney,  to  Induce  the  payment,  deducting  $8  or  $4,  the  accrued 
interest. 

In  the  conversation  preceding  the  settlement  Haskins  informed 
Stone  that  appellee  had  taken  out  insurance  in  another  company, 
and  (using  his  language)  "the  question  of  paying  this  money  on  this 
policy  was  discussed  thoroughly.  I  didn't  want  to  pay  the  note  if  I 
could  avoid  it,  in  any  way  possible,  and  we  talked  over  the  insur- 
ance that  had  been  taken  out  in  another  company,  and  whether  the 
policy  was  valid  or  not.  Col.  Stone  said  he  had  nothing  to  do  with 
it;  all  he  had  to  do  was  to  collect  this  money,  and,  unless  Mr.  Coons 
paid  it,  he  would  have  to  enforce  it  by  writ;  and  I  paid  it." 

There  is  no  pretense  that  Col.  Stone  had  any  other  authority  from 
the  company  than  that  connected^with  his  employment  as  an  attor- 
ney at  law  to  collect  these  notes,  nor  does  it  appear  that  Col.  Stone, 
when  he  remitted  the  money  to  the  company,  or  at  any  other  time, 
informed  it  of  the  conversation  with  Hoskins.  On  the  contrary  the 
evidence  is  that  he  did  not. 

Upon  this  issue  and  this  evidence  the  court  instructed  the  jury  that 
if  the  plaintiff's  agent  notified  the  attorney,  who  had  the  premium 
notes  for  collection,  of  the  second  insurance,  and  the  attorney  re- 
ceived the  money  after  such  notice,  it  was  a  waiver  by  the  company 
of  the  forfeiture  incurred  by  making  the  second  insurance. 

This  instruction,  it  seems  to  us,  was  erroneous.  The  authority  of 
an  agent  must  be  determined  by  the  nature  of  his  business,  and  is, 
prima  facie,  co-extensive  with  its  requirements.  An  agent  author- 
ized to  issue  policies  binds  the  company  by  all  waivers,  representa- 
tionsor  other  acts  within  the  scope  of  his  business,  unless  the  insured 
has  notice  of  a  limitation  of  his  powers.  The  question  always  is, 
not  what  power  the  agent  did  in  fact  possess,  but  what  power  the 
company  held  him  out  as  possessing.  His  power  can  not  be  limited 
by  special  private  instructions,  unless  the  insured  has  notice,  or  there 
is  something  in  the  nature  of  the  business  or  the  circumstances  of 
the  case,  to  indicate  that  the  agent  is  acting  under  such  special  in- 
structions.   May  on  Insurance,  section  126. 

The  contention  that  an  attorney  at  law,  employed  merely  to  col- 
lect a  premium  note,  has  the  right  to  alter  the  contract  of  insurance, 
to  relieve  the  insured  of  conditions  imposed  by  his  contract  with 
the  company,  to  make  in  effect  another  contract  of  insurance,  can 
not  be  sustained,  either  upon  principle  or  authority. 

The  rule  announced  in  Brumfield  v.  Union  Ins.  Co.,  10  Ky.  Law 
Rep.,  13,  that  **the  courts  should  be  prompt  to  seize  hold  of  any  cir- 
cumstance indicating  an  election  to  waive  a  forfeiture  or  any  agree- 
ment to  do  so,  upon  which  the  party  has  relied  and  acted,"  could 
never  have  been  intended  to  apply  to  such  a  state  of  case  as  this. 

While  the  great  mass  of  persons  in  the  country  who  procure  in- 
surance never  read,  or  if  they  do  read  are  unable  to  understand  the 
legal  effect  of  the  numerous  conditions  and  provisions  prepared  and 
inserted  by  the  insurers  for  their  own  benefit;  and,  in  view  of  this 
fact,  the  courts  should  give  to  those  conditions  and  provisions  a 
strict  construction  against  the  company  and  a  liberai  construction 
for  the  insured.  Still,  where  the  terms  of  the  contract  are  plain, 
and  their  meaning  is  unmistakable,  it  is  questionable  whether  the 
tendency  of  the  courts  to  seize  upon  slight  circumstances  to  relieve 
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the  thoughtless  and  inexperienced  individual  does  not  in  the  end 
work  injury  to  the  class  sought  to  be  benefited.  But  beyond  this,  in 
order  to  establish  a  waiver  of  any  condition  in  a  policy,  the  conduct 
of  the  company  or  its  ajjfent  must  have  been  such  tliat  the  assured 
might  reasonably  presume  that  the  company  did  not  intend  to  insist 
upon  a  compliance  with  the  condition.  Wood  on  Insurance,  section 
894;  May  on  Insurance,  sections  505,  507. 

The  appellee  could  not  have  believed  that  the  company  intended 
to  waive  the  forfeiture,  could  not  have  been  misled,  for  the  attorney 
flatly  told  his  a^ent  that  he  had  nothing  to  do  with  the  second  insur- 
ance; that  all  he  had  t(»  do  was  to  collect  the  money. 

The  plaintiff  says  that  when  he  insured  with  the  defendant,  and 
shortly  after  and  before  the  second  insurance  was  taken  out,  he  told 
the  agent  that  his  property  was  not  insured  for  enough,  and  that  ho 
intended  to  insure  in  another  company,  and  that  the  agent  made  no 
objection.  Upon  this  evidence  the  court  told  the  jury  that  if,  prior 
to  the  taking  out  of  the  second  insurance,  the  plaintiff  notified  the 
defendant's  agent  (who  had  authority  to  take  applications,  make 
surveys,  receive  premiums  and  deliver  policies)  of  his  intention  to 
take  out  other  insurance,  the  company  was  bound,  within  a  reason- 
able time,  to  notify  the  plaintiff  of  its  election  to  treat  the  policy  as 
void/ 

We  agree  with  counsel  that  the  evidence  upon  this  point  is  of  the 
most  unsatisfactory  character—the  amount  of  the  insurance,  the 
time  when  it  was  to  be  taken  out  and  the  company  with  which  it 
was  to  be  made,  were  not  mentioned.  Still  it  seems  to  us  to  come 
within  the  rule  laid  down  in  Brumfield  v.  Union  Ins.  Co.,  and,  upon 
the  authority  of  that  case,  the  instruction,  as  an  abstract  principle  of 
law,  is  correct.  But  there  was  no.  pleading  which  authorized  it. 
The  waiver  as  pleaded  relates  solely  to,  and  is  based  upon,  acts  oc- 
curring after  the  second  insurance. 

Another  question,  in  view  of  a  retrial  of  the  case,  must  be  decided. 
The  policy  provides  that  if  other  insurance  is  with  the  consent  of 
the  company  taken  upon  the  property,  or  any  part  of  it,  "the  in- 
sured shall  be  entitled  to  recover  of  the  company  no  greater  propor- 
tion of  the  loss  sustained  than  the  sum  herein  bears  to  the  whole 
amount  named  thereon.  Be-insutance  to  be  on  the  basis  that  in  no 
event  will  this  company  be  liable  for  a  sum  greater  than  such  pro- 
portion thereby  re-insured  bears  to  the  whole  sum  insured  by  the 
company  r^-insured,  and  in  case  of  loss  this  company  to  pay  pro 
rata  at  the  same  time  and  in  the  same  manner  as  the  company 
re-insured.'' 

Appellee's  contention  in  the  court  below  was  that  the  second  in- 
surance wafi  consented  to  by  the  appellant.  Appellant  denied  that 
it  consented  and  it,  therefore,  could  not  and  did  not,  in  its  pleading, 
rely  upon  this  condition  as  reducing  its  liability  under  the  contract. 
Though  the  pleadings  and  the  evidence  show  the  amount  of  the 
second  insurance,  the  appellee  insists  that  because  the  appellant  did 
not,  in  its  pleading,  claim  the  benefit  of  this  provision  he  is  entitled 
to  the  verdict  which  the  jury  gave  him  for  the  full  amount  at  which 
the  property  was  insured. 

We  can  not  think  so.  If  a  party  sues  upon  a  contract  which  has  a  con- 
dition providing  that  upon  the  happening  of  a  certan  event  the  amount 
of  the  obligor's  liability  is  to  be  less  than  that  principally  assumed, 
and,  in  his  pleading,  shows  that  the  event  has  occurred  he  can  not  re- 
cover the  full  amount  of  the  liability  primarily  assumed.  All  of 
the  appellee's  pleadings,  in  so  far  as  they  assert  affirmative  matter, 
must  be  regarded  as  constituting  his  cause  of  action.    Suppose,  ia 
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his  petition  upon  the  policy,  appellee  had  set  up  the  second  insur- 
ance and  the  defendant's  consent  to  it,  but,  nevertheless,  had  prayed 
judgment  for  the  whole  amount  of  the  insurance  against  the  first 
insurer,  could  there  be  any  question  but  what  a  judgment  for  the 
full  amount  would  have  been-  erroneous?  Upon  the  face  of  the 
pleadings  the  appellee's  judgment  was  for  too  much. 

There  are  other  errors  which  it  is  insisted  are  causes  for  reversal, 
but  as  they  are  not  likely  to  occur  upon  another  trial  it  is  unneces- 
sary to  express  our  opinion  concerning  them. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 


SUPERIOR  COURT  ABSTRACTS. 


PbATKB  v.  VlNOKUT,   Axj. 

Filed  May  25,  1892.     Appeal  from  Carter  Gironit  Court.     Opinion  of  the 

coart  by  «tud^e  Barbour,  affirming. 

Garnishment  for  taxes  -Assuming  that  the  tax  eoUeotor  provided  for  by 
the  act  of  January  SO,  1878,  which  is  an  act  for  the  benefit  of  Carter  county, 
ha^all  the  authority  to  garnish  for  taxes  which  was  at  that  time  conferred 
by  statute  upon  the  sheriff,  still  no  judgment  could  be  rendered  against  the 
tax-payer.  All  that  the  court  could  do  would  be  to  require  the  garnishee  to 
pay  over  the  amount  owed  to  the  extent  of  the  taxes  and  costs.  Therefore* 
in  this  proceedlngr  by  the  collector  to  enforce  the  coUeotion  of  taxes  by 
garnishment,  in  the  absence  of  any  thing  to  show  that  the  garnishee  wasin- 
4]ebted  to  the  tax-payer,  it  was  proper  to  dismiss  the  proceeding. 

Frank  Prater  for  appellant;  J.  D.  Jones  for  appellees. 

CliBMENTS,  dkc.  V.  ShKBLET,  Ao. 

Filed  June  1,  1892.      Appeal  from  Louisville  Chancery  Court.      Opinion  of 
the  court  by  Presiding  Jud^^e  Yost,  nffirmiug. 

1.  Atwancements — Where  a  testator  provides  in  his  will  that  hi%  children  are 
to  be  charged  with  advancements  in  the  distribution  of  his  personal  estate, 
and  then  provides  that  after  payment  of  debts  they  *'are  to  share  equally  in 
the  distribution  of  the  personal  estate,*'  they  should  be  charged  with  ad- 
vancements, although  the  entire  estate  has  been  disposed  of  by  the  will. 
And  in  determining  what  is  to  be  regarded  as  an  advancement  the  intention 
of  the  testator  must  govern. 

In  this  case  a  daughter  of  the  testator  is  chargeable  with  an  annual  rent 
of  $480,  which  she  received  for  ten  years  prior  to  the  testator^s  death  under 
a  lease  executed  by  him,  in  which  it  was  provided  that  the  rent  was  to  be 
paid  to  her,  the  evidence  showing  that  the  testator  intended  it  is  an  ad- 
vancement. 

2.  5<7m^— Although  the  testator  recites  in  his  will  that  he  has  kept  "an 
account"  of  the  sums  ^'advanced"  to  his  children,  the  account  kept  by  him 
is  not  Conclusive  in  determining  what  is  to  be  regarded  as  an  advancement, 
the  direction  of  the  testator  being  that  each  child  is  to  be  charged  ^uhe 
amount  advanced  to  her,"  and  not  the  amount  he  has  charged  or  shall 
charge. 

Wilson  k  Thum  for  appellants;  Humphrey  &  Davie  and  W^.  B.  Dixon  for 
appellees. 
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R0T8TKB  ▼.  Heck. 

Filed  June  1,  1892.     Appeal  from  Henderson  Cirooit  Court.     Opinion  of  the 
coort  by  Preflidin^  Jadge  Yost,  reversiDg. 

1.  Release  of  surety — The  release  by  a  creditor  of  a  lien  upon  the  prorerty 
of  the  debtor  releases  a  sarety  for  the  debt.  And  the  valne  of  the  property 
•released  is   not  material,  as   the  release  of    the  sarety  is  absolute  and  not 

merely  a  release  to  the  extent  of  the  value  of  the  property  released. 

Where  credi*or8,  who  had  acquired  a  lien  upon  all  the  property  of  their 
debtor  by  virtue  of  an  assignment  made  by  him  for  the  benefit  of  his  cred- 
itors, released  to  the  debtor  a  part  of  the  property,  a  surety  for  one  of  his 
debts  was  thereby  released. 

2.  Where  a  suretv  pays  the  debt  after  he  has  Jbeen  released  from  legal  obliga- 
tion he  has  no  right  of  action  against  the  principal  to  recover  the  amount 
paid. 

John  Young  Brown  and  R.  H.  Ounningham  for  appellant;  M.  Merritt  for 
appellee. 

Cincinnati  Coofxbaob  Company  v.  Bate. 

Filed  June  1,  1892.    Appeal  from  Louisville  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  reversing. 

1.  A  corporation  has  no  power  to  change  its  name  except  in  the  mode  prescribed  by 
la-w;  and  if,  without  having  complied  with  the  requirements  of  the  law,  the 
stockholders  assume  a  new  corporate  name,  they  surrender  the  rights  and 
franchises  of  the  old  company  and  stand  in  the  same  attitude  as  if,  without 
anthority,  they  had  begun  business  in  the  new  name. 

A  corporation,  organized  under  the  laws  of  Indiana,  can  not  change  its 
name  except  by  an  order  of  a  circuit  court  of  that  State,  made  after  publi- 
cation of  notice  as  required  by  the  statute. 

2.  Where  a  company  acts  as  a  corporation  without  having  been  legally  incorpor- 
ated the  members  are  individually  liable  for  all  the  debts  of  the  company. 
The  creditors  of  the  concern  are  not  estopped  to  deny  its  corporate  exist- 
ence for  the  purpose  of  holding  the  members  individually  liable. 

Fairleigh  and  Straus  for  appellant;  James  S.  Pirtle  for  appellee. 

Bbook  Jk  Gbboobt  v.  Wooot. 

Filed  June  1,  1892.    Appeal  from  Crittenden  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

Acceptance  of  inditndual  note  •  of  partner  in  satisfaction  of  partnership  debt — In 
this  action  upon  a  firm  note  appellee,  one  of  the  defendants,  pleaded  that 
plaintiffs  had  accepted  the  individual  note  of  the  other  defwidant  in  pay- 
ment of  the  note  sued  on,  which  was  surrendered,  and  that  he  was  thereby 
released  from  liability.  The  court  instructed  the  jury  that  If,  after  the  firm 
note  was  executed,  it  was  surrendered  and  the  individual  note  of  one  of  the 
defendants  was  delivered  and  accepted  as  payment  of  the  firm  note,  then 
they  should  find  for  plaintiff  againsj  that  defendant  alone.  Held—TiiB.t  as 
this  instruction  was  not  excepted  to  it  must  be  regarded  as  the  law  of  the 
case,  and  as  the  evidence  authorized  the  jury  to  find  that  the  individual  note 
was  accepted  in  payment  of  the  firm  note  a  verdict  for  appellee  can  not  be 
disturbed  upon  the  ground  that  it  is  against  the  evidence. 

James  P.  Gregory  for  appellants;  Nunn  A;  Cruee  for  appellee. 

Paduoah  Watxb  StTPFiiT  Co.  V.  Paducah  Lttmbxb  Co. 

Filed  June   1,  1892.      Appeal  from  McCraoken  Court  of   Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Water  company — Failure  to  supply  water  for  fire  protection — Evidence — In 
this  action  against  a  water  company  to  recover  damages  for  breach  of  con- 
tract in  failing  to  supply  sufficient  water  to  protect  plain tiflF's  property 
against  fire,  persons  who  were  present  at  the  fire,  although  having  no  ex- 
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perienoe  as  firemen,  were  competent  to  testify  that,  in  their  opinion,  if  there 
had  been  a  stronf^er  pressure  of  water  the  fire  ooald  have  been  extinguished 
in  time  to  save  a  considerable  part  of  the  property. 

2.  Same — Instructions  to  jury — The  court  properly  instructed  the  jnry,  in 
effect,  that  even  though  the  pressure  of  water  was  insufficient,  defendant  was 
not  liable  unless  its  agents  had  notice  of  the  need  of  more  water  or  pressure 
on  the  mains,  and  conld,  by  the  use  of  ordinary  care,  have  furnished  it,  bat 
failed  to  do  so.  And  that  then  they  were  not  authorized  to  find  for  plaintiff 
Duless  they  further  believed  the.fire  company  could  and  would,  had  they  had 
the  requisite  supply  of  water,  have  saved  plaintiff's  property.  As  the  fire 
was  close  to  defendant's  standpipe  and  engine-house,  and  was  under  the  im- 
mediate observation  of  defendant's  engineer  and  other  a^zents,  and  they 
must  have  known  the  necessity  for  a  greater  pressure  of  water,  no  further 
notice  ought  reasonably  to  have  been  expected,  it  is,  therefore,  no  objec- 
tion to  the  instructions  that  they  do  not  specify  the  character  of  notice  to 
be  given. 

3.  Instructions  to  jury — The  court  properly  refused  an  instruction  which 
singles  out  the  statement  of  one  witness  and  gives  it  undue  prominence. 

Burnett  &,  Dallam  for  appellant;  J.  C.  Gilbert  for  appellee. 

Ttdings,  Jko.  T.  RoosBB,  Ao. 

Filed  June  1, 1892.      Appeal  from  Bath  Court  of  Common  Pleas.      Opinion 
of  the  court  by  Judge  Barbour,  reversing. 

1.  Tax  sales — Purchaser's  lien  for  amount  paid — Where  a  purchaser  of  prop- 
erty at  a  tax  sale  acquires  no  title,  because  of  some  irregularity  in  the  assess- 
ment or  sale,  he  is  entitled  to  a  lien  upon  the  property  for  the  amount  paid 
by  him,  and  he  is  entitled  to  have  this  lien  enforced  in  an  action  agaiut  him 
by  the  owner  to  quiet  the  title.  But  as  the  title  to  part  of  the  land  in  this 
case  was  in  one  set  of  plaintiffs,  and  the  title  to  the  other  part  was  in  other 
plaintiffs,  it  was  error  to  direct  the  sale  of  the  whole  tract  for  the  full  amount 
paid  by  defendants.  The  chancellor  should  ascertain  the  proportion  of  the 
amount  paid  which  should  be  borne  by  each  parcel  of  the  land  and  give  de- 
fendants a  lien  upon  each  parcel  for  the  amount  which  should  be  borne 
by  it. 

2.  An  increase  by  the  State  Board  of  Equalization  of  the  taxable  value  of  the 
property  in  a  connty  affects  the  assessment  for  county  as  well  as  that  for 
State  purposes. 

R.  Oudgell  &  Son  and  R.  Weissinger  for  appellants;  J.  J.  Nesbitt  for 
appellees. 

The  L.  Dodqb  Lumbeb  Co.  v.  Maoquitht. 

Filed  June  1,  1892.    Appeal  from  Livingston  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 

1.  Corporations — Service  of  process — In  this  action  against  a  Tennessee  cor- 
poration, to  recover  damages  for  injury  to  plaintiff's  boat,  alleged  to  have 
been  caused  by  defendant's  negligence  in  towing  the  boat  under  a  contract 
with  plaintiff,  the  captain  of  defendant's  boat  was  the  proper  person  upon 
whom  to  serve  process,  as  he  was  defendant's  chief  agent  in  this  State,  de- 
fendant having  no  officer  or  agent  in  this  State  other  than  those  employed 
in  running  its  boat. 

2.  Appearance — Even  if  there  was  no  service  of  process  defendant,  by  en- 
tering its  appearance,  waived  any  right  to  object  to  the  jurisdiction  of  the 
court.  And  while  the  court,  on  defendant's  motion  and  against  plaintiff's 
objection  and  exception,  set  aside  the  order  entering  defendant's  appear- 
ance, and  it  was  permitted  to  make  a  motion  to  quash  the  return  of  service, 
yet  the  order  overruling  that  motion  should,  if  necessary  to  sustain  juris- 
diction, be  treated  as  re-instating  the  order  entering  defendant's  appearance, 
there  being  no  intimation  that  defendant's  appearance  was  entered  without 
authority  or  that  there  was  any  mistake  in  the  orders. 

Bush  A;  Worten  for  appellant;  J.  C.  Hodge  and  J.  K.  Hendriok  for  ap- 
pellee. 
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Kt.  Lumbbb  Co.  v.  Cozx,  ioo. 

Filed  June  1, 1892.  Appeal  from  Whitley  Coart  of  Common  Pleas.  Opin- 
ion of  the  court  by  Judge  Barbour,  afflrminj;. 

1.  VgrMct  not  against  evidence — As  the  verdict  is  a  fair  and  equitable  settle- 
ment of  the  differences  between  the  parties,  it  will  not  be  disturbed  upon 
the  fi^round  that  it  is  aj^ainst  the  evidence. 

2.  Construction  of  pleadings — The  pleadings  should  be  construed  favorably 
for  appellees  in  support  of  the  judgment. 

Hill  Jk  D«nham  for  appellant;  Crawford  &,  Mason  for  appellees. 

Mtkbs  v.  Pattebson. 

Filled  June  4,  1693.  Appeal  from  Hardin  Circuit  Court.  Opinion  of  the 
court  by  Presiding  Judge  Yost,  affirming. 

3.  Limitation — Settlement  of  mutual  accounts — In  this  action,  involving  the 
settlement  of  mutual  accounts,  the  statute  of  limitations  does  not  bar  any  of 
the  items  of  the  mutually  running  accounts  between  the  parties. 

2.  Fraud  of  corporation — The  judgment  of  the  chancellor  settling   the  ac- 
counts is  more  favorable  to  appellant  than  he  was  entitled /.o. 
James  Montgomery  for  appellant;  J.  B.  Hobson  for  appellee. 

Locke  v.  Locke. 

Filed  June  8,  1892.  Appeal  from  Fayette  Circuit  Court.  Opinion  of  the 
court  by  Presiding  Judge  Yost,  reversing. 

1,  Divorce — Abandonment — The  trial  courts  have  a  broad  discretion  in  grant- 
ing divorces,  and  appellate  tribunals  are  reluctant  to  interfere  with  their 
judgments;  but  this  discretion  is  not  an  arbitrary  one.  and  must  not  be 
the  mere  caprice  of  the  court,  but  should  be  governed  by  the  evidence. 

In  this  action  by  the  wife  for  a  divorce,  upon  the  ground  that  the  husband 
had  abandoned  her  without  fault  on  her  part,  and  that  they  had  lived  separate 
and  apart  more  than  one  year,  the  evidence  established  the  facts  alleged, 
and,  therefore,  the  wife  was  entitled  to  an  absolute  divorce,  and  not  merely 
a  divorce  from  bed  and  board. 

2.  Same — Attorney's  fees — In  a  suit  for  divorce  the  hasband  should  be  ad- 
judged to  pay  the  wife's  costs,  including  her  attorney's  fee,  unless  she  is  in 
fault  and  has  ample  estate  to  pay  such  costs. 

Z.  Qibbons  for  appellant;  George  Denny  for  appellee. 

Lyons,  &c.  v.  Habbis,  tbustke,  £o. 

Filed  June  8,  1892.  Appeal  from  Louisville  Chancery  Court.  Opinion  of 
the  court  by  Presiding  Judge  Yost,  afiirming  on  original  and  cross- 
appeal. 

1.  Attachment — In  this  action  in  which  an  attachment  was  sned  out  upon 
the  ground  that  the  defendant  was  a  non-resident  of  the  State  and  was  about 
to  dispose  of  his  property,  with  the  fraudulent  intent  to  hinder  his  creditors 
in  the  collection  of  their  demands,  the  evidence  is  sufficient  to  support  the 
judgment  of  the  court  sustaining  the  attachment. 

2.  Rents  and  improvements — The  commissioner's  report  as  to  rents  and  im- 
provements is  an  equitable  settlement  of  the  matters  in  dispute  and,  there- 
fore, the  judgment  of  the  chancellor,  confirming  the  report,  must  be 
affirmed. 

Helm  A;  Bruce  and  James  C.  Preston  for  appellants;  Junius  Caldwell  and 
John  Roberts  for  appellees. 

Cincinnati,  Jkc,  RAiiiWAY  Co.  v.  Babksb. 

Filed  June  8,  1892.      Appeal  from  Pulaski   Circuit  Court.      Opinion  of  the 

court  by  Judge  Brent,  reversing. 

1.  Negligence— Pleading— VJhen  the  petition  specifies  the  facts  or  character 
of  negligence  relied  upon  the  plaintiff  can  not  recover  upon  the  showing  of 
a  different  state  of  negligence. 


Digitized  by  VjOOQIC 


144  ABSTRACTS. 

In  this  action  against  a  railroad  company  to  recover  damages  for  the  loftr 
of  plaintiff's  property  by  fire.commnnicated  from  defendant's  baruing  depots 
it  was  error  to  instruct  the  jnry  that  they  must  find  for  plaintiff,  if  they  be- 
lieved, from  fbe  evidence,  that  defendant  was  guilty  of  negligence  "in  the 
constrnction  of  its  depot/'  as  the  court  had,  upon  defendant's  motion^ 
stricken  from  plaintiff's  petition  all  allegations  as  to  negligence  in  that 
regard,  and  limited  the  issue  to  negligence  of  defendant  in  setting  fire  to  its 
depot  by  sparks  and  coals  from  its  locomotive,  that  being  the  only  negli- 
gence alleged  after  striking  out  the  allegations  referred  to. 

2.  Ifailroaa's — Fire  from  esaiping  sparks — Evidence — No  evidence  of  the  depot 
having  been  on  fire  at  other  times  was  competent  unless  confined  to  fires 
occasioned  by^parks  or  coals  from  a  locomotive  similar  to  the  one  nsed  by 
defendant  at  the  time  plaintiff^s  property  was  burned;  and  the  fire  must 
have  occurred  when  the  depot  was  in  the  same  condition  substantially  that 
it  was  on  that  day. 

O.B.  Simrall,  O.  H.  Waddle  and  VV.  A.  Morrow  for  appellant;  W.  O.Brad- 
ley and  J.  L.  db  J.  W.  Colyer  for  appellee. 

Bbidgefobd  k,  Co.  v.  Et.  Glabb  Wobkb  Co. 

Filed  June  8,  1892.     Appeal  from  Louisville  ChaAcery  Court.     Opinion  of 
the  court  by  Judge  Brent,  affirming. 

1,  Constructive  fraud  by  a  debtor  in  the  disposition  of  his  property  will  not  author- 
ite  an  attachment  upon  the  ground  the  debtor  has  disposed  of  his  property 
with  intent  to  defraud  his  creditors.  There  must  be  actual  fraud  to  sustain 
this  grouAd  of  attachment. 

2.  Fraud  of  corporation — While  the  fact  that  the  officers  of  a  corporation,, 
created  under  chapter  56  of  the  General  Statutes,  have  incurred  liabilities  in 
excess  of  the  limit  fixed  by  the  articles  of  incorporation  constitutes  ^inten- 
tional  fraud"  within  the  meaning  of  section  9  of  chapter  56  of  the  General 
Statutes,  i*'  does  not  constitute  such  fraud  as  will  authorize  au  attachment 
against  the  property  of  the  corporation. 

R.  J.  Elliott  and  John  Roberts  for  appellants;  George  Eastin  for  appellee.. 

Wiiiix^iNG  V.  Walkbb. 

Filed  June  8,  1892.    Appeal  from  Madison  Circuit  Court.    Opinion  of  the- 

court  by  Judge  Brent,  afllrming. 

Consideration  for  note — Defendant  executed  to  plaintiff  his  promissory  note 
in  consideration  of  plaintiff's  agreement  to  give  him  credit  for  the  amount 
of  the  note  in  a  bank  of  which  plaintiff  was  then  an  officer.  Plaintiff  gave 
defendant  credit  for  the  amount  by  entry  upon  his  pass-book  and  notifying 
the  officers  of  the  bank  and  authorizing  thtm  to  charge  defendant's  over- 
drafts to  him,  which  over-drafts  he  has  since  paid.  ffeld^ThCii  the  note 
was  based  UDon  a  sufficient  consideration,  and  the  defendant  can  not  escape 
liability  upon  the  ground  that  plaintiff  did  not  deposit  the  money  as  he« 
agreed  and  ought  to  have  been  done. 

B.  F.  Buckner  for  appellant;  J.  A.  Sullivan  for  appellee* 
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City  of  Covingtok,  &c.  v.  Geyler,  &c. 
(Filed  June  2,  1892.) 

1.  Liability  of  a  city  for  n€iiii}icnt  nets  oj  a  contractor  crectin^i^  at^iiic  house  for  it 
— Where  the  contrHct  between  h  cily  and  one  Hgreein^  to  build  an  entwine 
house  for  it  provides  that  the  contractor  shall  erect  the  hous-e  ander  the  direc- 
tion of  certain  cominittee.s  representiufs;  tne  city,  "who  shall  have  entire  con- 
trol over  the  matiutr  of  doing  or  shaping  all  and  every  part  of  said  works,'* 
the  relation  of  the  contractor  to  the  city  is  not  that  of  an  independent  con- 
tractor, and  therefore,  the  city  ij<  liable  for  any  damages  resulting  from  the 
careless  or  negligent  manner  in  which  such  contractor   performs   his   work. 

2.  Damages  rcsitltitig futn  ivithdrawal  oJ  tiatu<al  suf/ort  to  /and  of  Oiljment 
la9id  (nvHtr — One  has  no  right  to  remove  or  distorb  the  soil  of  his  own  lund 
BO  as  to  withdraw  the  natural  support  of  adjoining  land  belonging  to  his 
neighbor.  Bat  where  the  neighbor,  by  the  erection  of  a  building  thereon,  has 
changed  the  condition  of  his  land  so  that  the  lateral  pressure  thereof  is  in- 
creased, such  rule  does  not  apply. 

3.  Same — A  lot  owner  has  the  right  to  make  an  excavation  on  the  division 
line  of  his  lot  for  the  purpose  of  erecting  a  house  thereon,  even  though  such 
excavation  is  to  be  dag  below  the  foundation  of  a  house  on  his  neighbor's 
lot,  which  is  only  three  inches  from  the  division  line,  and  it  is  reasonably 
certain  that  such  excavation  will  weaken  his  neighbor's  foundation  and  in- 
jure his  houpe.  But  he  must  give  his  neighbor  due  notice  of  his  purpose  to 
make  such  excavation,  and  make  it  in  a  reasonably  skillful  imd  prudent 
manner  so  as  to  occasion  no  unnecessary  injury  to  the  neighbor's  property. 

4.  Same — While  it  is  the  ueighbor*s  duty  in  such  case  to  take  the  necessary 
precaution  to  prevent  damages  to  his  own  house,  yet  if  the  adjoining  lot 
owner  voluntarily  undertakes  to  do  so  by  underpinning  the  neighbor's  foun- 
dation, he  must  do  so  in  a  skillful  and  careful  manner  and  is  liable  for  the 
damages  resulting  for  his  negligence  or  want  of  care  in  such  work. 

5.  Same — The  neighbor  can  not  recover  more  than  nominal  damages  for 
removal  or  displacement  of  the  three  inches  of  ground  that  rested  against 
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his  foundation,  nnlens  this  was  the  proximate  and  independent  cause  of  the 
damages  to  his  building,  and  if  such  earth  was  removed  with  his  consent  he 
can  recover  nothing  therefor. 

6.  Evidence — Hnshand  and  wiff — In  a  joint  action  by  a  husband  and  wife, 
who  are  joint  owners  of  a  house  and  lot,  for  damages  suffered  by  the  exca- 
vation 0/  a  foundation  and  cellar  by  the  adjoining  lot  owner,  either  the  bus* 
band  or  the  wife,  but  not  both,  may  testify  for  the  plaintiffs. 

\V.  A.  Byrne  and  O.  P.  Schmidt  for  appellants. 

J.  F.  <&  C.  H.  Fisk  for  appellees. 

Appeal  froui  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judgre  Lewis. 

Appellees,  Frederick  and  Elizabeth  Geyler,  husband  and  wife, 
beins:  joint  owners  of  a  lot  of  land  on  Main  street,  ('ovin^ton,enK;ted 
thereon  a  brick  dwelling-house,  the  north  wall  of  which  was  three 
inches  from  their  line  and  under  which  was  a  cellar  seven  feet  in 
depth,  though  dug  only  five  feet  below  the  surface  of  the  ground. 

Subsequently,  appellant,  the  city  of  (V)vington,  being  the  owner 
of  an  adjacent  lot,  made  a  contract  with  appellant,  Eisile,  for  con- 
struction of  an  engine-house  thereon,  under  which  was  to  be  a  cellar 
seven  feet  below  surface  of  the  ground  and  excavated  up  to  the 
north  line  of  the  app^^llee's  lot. 

Appellees  broujrhl  this  action  against  them  jointly  for  damages,  it 
being  stated  substantially  in  their  petition  that  Eisile,  under  direc- 
tion and  supervision  of  the  agents,  employes  and  officers  of  the  city 
of  Covington,  in  excavating  the  cellar  for  said  engine-house,  wrong- 
fully and  with  willful  negligence  and  without  knowledge  of  appellees, 
dug  below  and  along  their  wall  the  entire  length  of  the  north  edge 
of  their  lot,  undermining  the  foundation  of  their  house,  and,  for  a 
long  space  of  time,  left  the  excavation  uncompleted,  whereby  their 
north  wall  settled  >ind  the  whole  house  dropped  and  lcan«»d  north- 
ward, the  walls  being  cracke<i,  window  sills  broken,  A'c. 

The  first  question  naturally  arising  on  this  appeal  is,  whether  the 
city  of  (V)vington  can  be  made  liable  at  alL 

In  Robinson,  Ac.  v.  Webb,  11  Bush,  464,  where  the  action  was  like 
this  for  damages  on  account  of  injury  to  adjacent  lot  against  the 
owner  and  building  contractor  jointly,  the  general  rule  was  thus 
stated:  *'When  the  relation  of  an  independant  contractor  exists  as  to 
the  use  of  real  property  and  the  i)arty  employed  is  skillful  in  per- 
formance of  the  duty  he  undertakes,  and  the  thing  directed  to  be 
done  is  not  in  itself  a  nuisance,  or  will  not  necessarily  result  In  a 
nuisance,  the  injury  resulting,  not  from  the  fact  that  the  work  is 
don?  but  from  the  negligent  manner  of  doing  it  by  the  ccmtractor 
or  his  servants,  the  owner  can  not  be  made  to  respond  in  damages." 

It  is  not  stated  in  the  petition  in  this  case  that  P^isile,  the  con- 
tractor, was  unskillful  in  performance  of  the  duty  he  undertook, 
nevertheless,  ft  <»eems  to  us,  his  relation  to  the  city  of  Covington  can 
be  hardly  regarded  that  of  an  independent  contractor.  For  it  is  not 
only  alleged  that  he  was  under  direction  and  supervision  of  the 
agents,  otficers  and  employes  of  the  city  of  Covington,  but  it  was,  in 
terms,  stipulated  in  the  contract  between  them  that  the  work  was  to 
be  done  by  him  **under  direction  of  the  committees  of  the  Are  de- 
partment and  public  buildings  representing  the  city  council  of  said 
city,  who  shall  have  entire  control  over  the  tnanner  of  doing  or  shap- 
ing all  and  every  part  of  said  work." 
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Moreover,  it  was  made  cause  of  complaint  that  the  excavation  was 
extended  beyond  division  line  of  the  two  lots  and  the  strip  of  three 
inches  between  the  wall  and  line,  removed  without  consent  of  ap- 
pellees, which  act  involved  a  trespass  that  the  city  of  Covington,  as 
veil  as  Eisile,  acting:  under  its  direction  and  authority,  would  be 
prima  facie  liable  for  to  the  extent  of  nominal  damajjes  at  least. 

It  is  well  settled  that  the  owner  of  land  has  no  right  to  remove  or 
disturb  even  his  own  soil  so  as  to  withdraw  the  natural  support  of 
adjacent  land  l)elonginff  to  -another.  But  where,  by  erection  of  a 
building  thereon,  the  natural  condition  of  one  person's  land  has  been 
<;hanged  and  the  lateral  pre.-sure  u[K)n  adjacent  land  increased  ihat 
rule  does  not  apply. 

On  the  contrary,  as  said  in  Oniel  v.  Harkins,  8  Bush,  650,  **a  land- 
owner can  not,  by  changing  the  natural  condition  of  soil,  take  away 
from  his  neighbor  the  right  to  the  use  and  enjoyment  of  his  land  to 
the  full  extent  he  might  have  enjoyed  it  h:Ki  no  such  change  been 
made,  and  if  he  does  he  can  not  recover  damages  for  any  injury  he 
may  sustain  by  reason  of  the  exercise  by  his  neighbor  of  any  of  his 
original  rights,  unless  they  be  exercise<i  in  an  unskillful,  careless  or 
negligent  njanner,  or  unless,  being  reas<mably  certain  that  injury 
would  result  from  his  acts,  such  neighbor  failed  to  apprise  him  of 
his  intention  or  to  afford  him  an  opportunity  to  use  proper  pre- 
caution." 

Applying  to  this  case  that  rule,  which  is  obviously  just,  there  can 
be  no  question  of  the  right  Of  the  city  of  Covington  to  excavate  the 
cellar  under  the  proposed  engine  building  to  the  depth  of  seven  feet 
below  the  surface  and  extend  it  to  the  division  line  of  the  two  lots, 
although  it  was  reasonably  certain  the  nortn- wall  of  the  appellant's 
Jhouse  would  he  endangered  thereby  because  resting  upon  a  founda- 
tion only  five  feet  below  the  surface.  It  is  also  clear  that  it  was  the 
duty  of  appellees,  upon  being  notified  of  the  purpose  to  excavate  the 
cellar  in  the  manner  mentioned,  to  use  necessary  appliances  to  pro- 
tect their  own  building  from  the  threatened  injury;  the  city  of  Cov- 
ington being  simply  required,  after  giving  due  notice  to  appellees, 
to  exercise  the  right  of  appropriating  its  property  in  a  reasonably 
careful  and  prudent  manner. 

The  means  used  to  save  the  north  wall  of  appellee's  building  was 
to  underpin  it  to  the  depth  of  the  engine-house  cellar,  the  wall  being 
braced  at  the  same  time.  But  before  it  was  underpinned  and  the 
foundation  of  the  engine-house  was  built  high  enough  co  support  it 
the  wall  was  cracked  and  injured. 

The  person  who  undertook  to  underpin  the  north  wall  of  appellee's 
building  was  not  appellant,  P]isile,  but  a  stone  mason,  and  it  is  a 
material  question  whether  he  was  employed  by  them  or  by  the  city 
of  Covington.  For  while,  as  already  indicateti,  the  latter  w  is  not 
bound  to  assume  the  expense  or  risk  of  underpinning  or  bracing  the 
wall  of  appelieeSf  still  if  it  undertook  to  do  so  it  was  bound  to  use 
reasonable  skill  and  care,  and  if,  on  account  of  negligence  or  want  of 
.skill  on  the  part  of  the  person  employed  for  the  purpose,  the  Injury 
to  appellee's  building  occurred,  it  is  liable  to  the  extent  of  damage 
thereby  done. 

Whether  the  building  was  injured  by  reason  of  the  want  of  reason- 
able skill  and  care  on  the  part  of  the  person  who  undertook  to 
underpin  and  brace  the  wall,  or  resulted  from  the  character  of  the 
.^ound,  which  was  somewhat  sandy,  is,  therefore^  a  question  of  fact, 
affecting  appellants  only  in  case  the  undertakmg  to  protect  the 
wall  in  the  manner  stated  was  by  the  city  of  Covington  or  its  em- 
ployes. 
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It  appears  that  appellees  conveyed  to  the  city  of  Covinjrton  the 
three  inches  of  ground,  the  consideration  or  inducenient  beinj?  the 
buildintr  of  the  en jrine- house  wall  aj^ainst  and  as  support  to  the 
north  wall  of  their  building,  which  was  finally  done,  but  whether 
the  proposition  to  convey  was  before  or  after  the  buildinj;  whs  injured 
does  not  appear.  But  it  w»s  allejfed  in  the  rejoinder  of  the  city  of 
Covington  tliat  whether  the  excavation  was  made  up  to  appellee^s 
wall,  including  the  three  inciies,  before  or  after  their  proposition, 
such  excavation  was  made  with  their  consent  and  understanding  the 
city  would  be  asked  to  accept  a  conveyance  of  the  three  inches  for 
the  purpose  mentioned.  But  that  allegation  was,  we  think,  erron- 
eously stricken  out,  for  surely  there  could  be  no  pretense  of  right  of 
appellees  to  recover  even  nominal  damages  for  entering  on  and  re- 
moving the  three  inches  of  land  if  it  was  done  with  their  consent. 

The  damages  which  appellees  would  be  entitled  to  re(M)ver  on  ac- 
count of  removal  of  the  three  inches  of  land,  even  if  done  without 
their  consent,  would  l)e  manifestly  inconsiderable,  unless  such 
removal  or  displacement  was  the  proximate  cause  of  the  wall  drop- 
ping or  settling,  followed  by  cracking  and  injuring  the  buildinsr. 

It  is  manifest  that  apfiellants  could  not  have  excavated  their  cellar 
up  to  the  division  line,  which  they  had  a  right  to  do,  without  a  por- 
tion of  the  three  inches  beyond  l)ecoming  displaced,  and  it  is  ex- 
tremely doubtful  whether  appellee's  wall  would  have  stood  firm 
with  only  three  inches  clay  and  sand  for  a  lateral  support,  and,  there^ 
fore,  the  jury  should  be  instructed  more  definitely  than  was  done  on 
the  trial  that  they  are  not  authorized  to  find  damages  for  injury  to 
the  building  on  account  of  removal  or  displacement  of  the  three 
inches  unless  they  believe  such  removal  was  both  the  proximate  and 
independent  cause  of  the  wall  sinking  and  giving  away. 

Another  ground  for  reversal,  urged  by  appellant,  is  that  both  ap- 
pellees were  permitted  to  testify  as  witnesses  on  trial  of  this  case. 
At  the  common  law,  one  but  not  both  of  them  might 
have  testified,  and,  consequently,  if  both  husban<l  and  wife 
may  now  testify  in  an  action  brought  against  them  jointly  or, 
as  is  this  case,  brought  by  them  jointly,  the  rij^ht  exists  in 
virtue  of  section  605,  as  qualified  by  section  606,  Civil  Code.  The 
latter  section  provides  that  **neither  a  husband  nor  his  wife  shall 
testify  even  after  the  cessation  of  their  marriage  concerning  any 
communication  between  them  during  marriage.  Nor  shall 
either  of  them  testify  against  the  other.  Nor  shall  either  of 
them  tastify  for  the  other  except  in  action  for  lost  baggage;  or  its 
value  against  a  common  carrier,  an  inn-keeper  or  a  wrong-doer,  and 
in  such  action  either  or  both  of  them  may  testify;  and  except  in 
actions  which  might  have  been  brought  by  or  against  the  wife  if  she 
had  been  unmarried,  and  in  such  actions  either  but  not  both  of  them 
may  testify.*' 

It  seems  to  us  very  clear  that  to  pf^rmit  both  husband  and  wife  to 
testify  in  an  action  like  this  would  be  in  direct  conflict  with  both 
the  language  and  manifest  meaning  of  section  606.  For,  while  they 
have  an  eiiual  and  undivided  interest  in  the  lot  and  the  injury  to 
the  building  thereon  of  which  they  complain  affected  them  jointly 
and  equally,  still  the  testimony  of  either  in  this  case  would  be  testi- 
mony for  the  other.  In  our  opinion,  therefore.  It  was  error  to 
perinit  both  appellees  to  testify  in  this  case. 

Judgment  reversed,  and  cause  remanded  for  new  trial  consistent 
with  this  opinion.  ' 
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Tyler  v.  Tyler,  &c. 

(Filed  Mai/  26,  1892— iV'o/  fo  be  reported.) 

Saie  of  infants''  real  estate — Parties  to  action — In  this  action  by  the  statntory 
^nnrdian  of  certain  infants  to  sell  for  re  investment  their  nndiTided 
interest  in  certain  nnprofitable  real  estate  owned  jointly  "with  others,  the 
proceedings  and  sale  were  re^Qlar  and  proper  in  all  respects  and  the  par- 
chaser  acquired  a  good  title  which  he  should  be  compelled  to  accept.  It 
waa  proper  to  make  the  other  co-owners  of  the  property  joint  defendants 
with  the  infants. 

Abbott  &  Rutlecl^e  for  appellant. 

Richards,  \Vei?sin>rer  &  Bakin  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  Louisville  Trust  Company,  as  the  statutory  guardian  of 
Morris  H.  Nash  and  George  Nash,  infants  under  the  age  of  fourteen 
years,  filed  this  petition  in  the  Louisville  Chancery  Court  for  the 
sale  of  the  interests  of  the  infants  in  certain  described  real  estate  in 
the  city  of  Louisville. 

These  infants  own  an  undivided  twenty-fifth  interest  in  fiwe  lots, 
one  on  the  east  side  of  Third  street,  between  Jefl'erson  and  Green 
streets;  No.  2,  on  the  northeast  corner  of  Third  and  Green;  No.  3, 
on  the  south  side  of  Market,  between  Second  and  Third  streets:  No. 
4,  on  south  side  of  Main,  between  Third  and  Fourth  streets;  No.  5, 
on  the  north  side  of  Walnut,  &c. 

The  infants  take  this  property  under  the  will  of  John  I.  Jacob  and 
were,  at  the  institution  of  this  action,  the  owners  in  fee  of  the  un- 
divided twenty-fifth  int<Tests  in  each  of  these  lots. 

The  object  of  the  petition  is  to  sell  and  re-invest  the  proceeds  in 
in(»re  remuneriitive  property. 

The  other  co-owners  of  the  realty  are  made  defendants  with  the 
infants  and  the  latter,  the  infants,  represented  by  a  guardian  ad  litem 
with  the  ])roceedings  in  proper  form,  were  before  the  court.  There 
is  no  question,  from  the  pleadings  and  proof,  but  that  a  sale  of  the 
interests  of  the  infants  in  this  realty  would  redound  to  their  benefit, 
the  fact  also  appearing  that  the  adult  devisees  of  Jacob  have  sold 
their  interest  and  that  no  advantage  has  been  taken  of  the  infants, 
but  a  sale  asked  for  in  good  faith  and  with  a  view  of  benefitting  the 
infants. 

We  think  it  was  proper  to  make  all  the  parties  in  interest  de- 
fendants that  they  might  be  in  a  condition  to  assert  their  rights,  and 
particularly  where  the  interests  of  the  infants,  whose  guardian  is 
seeking  this  sale,  is  in  property  that  is  indivisible. 

Subsection  2  of  section  489  authorizes  a  sale  of  the  interests  of  these 
'  infants  and  there  is  no  prohibition  of  such  sale  where  the  realty  is 
indivisible.    The  question  is,  is  the  chancellor  satisfied  that  a  sale  of 
the  interests  of  the  infants  for  investment  would  be  beneficial? 

The  price  paid  seems  to  be  a  full  equivalent  for  the  property,  and 
the  fact  that  the  adult  owners  have  accepted  the  same  price  conduces 
to  show  that  full  value  has  been  paid  or  agreed  to  be  paid  by  the 
purchaser. 

We  understand  that  this  petition  is  alone  for  a  sale  of  the  property 
that  the  proceeds  may  be  invested.  This  is,  in  effect,  the  judgment 
and  the  guardian  has  no  power  to  make  expenditures  for  education 
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or  board  without  seeking  further  the  aid  of  a  court  of  equity.    We 
see  no  reason  why  the  purchaser  should  not  be  compelled  to  accept 
the  title. 
The  judgment  below  is  aflSrmed. 


Wilson,  keceiver,  &c.  v.  Linville,  <&c. 
(I^Ued  May  28,  xm^—Not  to  be  reported.) 

Validity  of  sheriff's  lounty  levy  bond^  executed  before  county  judge  durittg  adjourn^ 
men t  0/ county  court  of  claims— k  court  of  claims  aBsembkd  on  October  14, 
1889,  and  after  pasftinn:  on  many  claima  against  the  county,  adjourned  nntil 
the  3d  Monday  of  February,  1890,  on  which  day  they  fixed  the  county  lery 
for  the  year.  On  December  J 8,  1889,  the  sheriff  executed  his  county  levy 
bond  before  the  county  judge.  ^fA/— That  the  bond  is  valid,  having  beeti 
executed  during  the  term  at  which  the  county  levy  was  made,  and  the  county 
judge  being  authorized  to  accept  and  affirm  it. 

Boss  &  Owens,  Hanson  Kennedy  and  J.  J.  Osborne  for  appellant  9 

Winfleld  Buckler  for  appellees. 

Appeal  from  Bobertson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  court  of  claims  for  the  county  of  Bobertson  assembled  on  the 
14th  of  October,  in  the  year  1889,  its  regular  time  for  meeting,  and^ 
after  passing  on  many  claims  against  the  county  and  making  the 
allowance  therefor,  adjourned  to  meet  again  on  the  third  Monday  in 
February,  1890.  They  met  on  the  day  to  which  they  had  adjourned 
and,  making  an  additional  allowance  of  a  few  dollars  against  the 
county,  again  adjourned,  after  making  a  levy  to  meet  the  county  in- 
debtedness. 

On  the  16th  of  December,  1889,  the  county  judge  alone  took  the 
county  levy  bond,  at  a  session  of  his  county  court,  that  was  never 
approved  by  the  magistrates  associated  with  him  as  a  levy  court. 
It  IS  claimed  that  the  county  judge  had  no  power  to  take  the  bond,, 
and,  if  the  right  existed,  that  the  bond  was  invalid  because  executed 
before  the  levy  was  imposed. 

In  the  case  of  May  ward  v.  Commonwealth,  8()Ky.,587,  the  county 
judge  took  the  bond  of  the  sheriff  before  the  meeting  of  the  court  of 
claims  and  before  any  allowance  of  claims  against  the  county  had 
been  made.  There  was  then  neither  a  liability  to  any  one  on  the 
part  of  the  county  nor  an  obligation  on  the  sheriff  to  collect.  That 
case  also  plainly  indicated  that  the  sureties  offered  on  the  bond 
may  become  liable,  although  the  levy  is  laid  after  the  bond  is  exe- 
cuted. If  exei'uted  when  the  court  of  claims  meet,  they  am  then 
ascertain  by  the  allowances  made  or  by  inquiry  as  to  the  liability  of 
the  county  what  responsibility  they  are  assuming,  and  if  the  sheriflT 
chooses  to  give  his  bond  at  or  during  the  term  the  court  that  is  being 
held  there  is  no  reason  why  the  snretlea^  bond  should  not  be  held 
valid. 

The  court  of  claims  had  met,  ascertained,  or  nearly  so,  the  indebt- 
edness of  the  county,  and  the  sheriff,  after  the  adjournment  and 
before  the  next  meeting,  executed  his  bond,  and,  having  done  so, 
his  sureties  are  liable.  Besides,  there  was  but  the  one  term  of  the 
court  extended  from  October  until  February,  and  during  that  period 
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this  bond  was  given.  The  fact  that  the  bond  was  executed  before 
the  levy  was  actually  made  does  not  invalidate  it.  It  was  executed 
during  the  term  and  every  opportunity  atforded  the  sureties  for 
ascertaining  their  liability, 

A  final  judgment,  rendered  by  the  circuit  court,  can  not  be  set 
aside  after  the  expiration  ai  the  term  upon  ntiere  motion,  but  such  a 
case  has  no  analogy  to  this  case,  nor  can  the  circuit  court  extend  the 
term  so  as  to  give  the  jurisdiction  where  the  extension  interferes 
with  other  terms  of  the  court  in  the  same  judicial  district.  This  was 
the  case  of  McManama  v.  Garret,  3  Met.,  517,  and  is  no  doubt  the 
law,  but  in  this  case  no  such  question  arises. 

Here  the  court  had  the  right  to  adjourn  over  not  only  one  month 
but  longer  if  deemed  necessary.  There  is  no  limitation  to  its  power 
in  this  regard.  It  could  not,  doubtless,  adjourn  over  until  the  next 
regular  term  for  making  the  levy,  but  this  they  have  not  done. 

Suppose  on  the  day  of  the  regular  meeting  in  October  the  sheriff 
had  executed  his  bond  and  the  amount  of  the  levy  was  not  ascer- 
tained until  the  next  day,  it  could  scarcely  be  held  that  the  bond 
had  no  validity,  still,  if  the  appellees'  theory  is  correct,  the  bond  is 
not  valid  unless  executed  after  the  levy  is  imposed.  This  meaning 
should  not  be  attached  to  the  statute.  He  shall^  at  the  term  of  the 
court  irhen  the  levy  is  imposed  or  any  subsequent  term^  execute  bond, 
Ac.  The  bond  was  executed  during  the  term  and  accepted  and  ap- 
proved by  the  county  judge  who  was  authori7>ed  to  take  it. 

The  judgment'  is  reversed,  and  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


Kentucky  and  Indiana  Bridge  Company  v.  Kreigeb,  Ac. 
{Filed  May  28,  1892.) 

1.  Operation  of  mil  road  in  streets  of  dty— Injunctions — When  the  construction 
and  operation  of  a  railroad  in  a  street  of  a  city  has  been  anthorized,  both 
by  the  Legislature  and  the  proper  manicipal  aathorities,  a  chancellor  has 
no  authority  to  impose  any  arbitrary  or  onreasouable  conditions  and  re- 
Btrictionrt  on  said  railroad  as^a  condition  precedent  to  the  construction  or 
operation  of  the  road. 

In  this  case  the  chancellor  enjoined  the  railroad  from  constructing  more 
than  one  track  on  a  street  of  Loaisville  and  from  moving;  more  than  a  spec- 
ified number  of  freight  trains  over  said  track  per  day.  The  limitation  of  the 
number  of  frei^rht  trains  to  be  run  per  day  is  held  to  be  an  unreasonable 
restriction  and  not  authorized  by  the  evidence  in  the  record. 

2.  Same — The  railroad  will  not  be  heard  to  complain  that  the  order  of  the 
chancellor  required  it  to  constract  its  road  of  a  certain  guage,  when  it  ap- 
pears that  the  railroad  intended  to  use  such  guage  in  the  absence  of  such 
order. 

3.  Same — It  was  proper  for  the  chancellor  to  order  the  road  constructed  in 
such  a  manner  as  conduced  to  insure  the  safety  of  persons  using  said  street 
and  crossing  said  railroad  track. 

Bullitt  (S:  Shieldij  and  E.  F.  Trabue  for  appellant. 

Helm  <&  Bruce  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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Appellees,  Kreig:er,  owner,  and  Eisinan  Bros.  A  Co.,  lessee  of  a  lot 
in  Louisville,  situated  between  Fourteenth  and  Fifteenth  streets, 
and  extending  from  Portland  avenue  to  Duncan  street,  on  \%'hich 
was  an  elevator  and  mill,  brought  this  action,  ^November  4,  1886,  for 
an  injunction,  which  was  granted,  restraining  appellant,  the  Ken- 
tucky and  Indiana  Bridge  Company,  from  tearing  up  Portland  av- 
enue, between  Fourteenth  and  Fifteenth  stret^ts,  and  laying  any 
railway  track  or  tracks  thereon  till  further  order  of  court. 

November  26  the  injunction  was,  by  order  of  court,  modified  to 
the  extent  of  permitting  appellant  to  lay  a  single  track  railway  in 
the  center  of  said  avenue  and  in  front  of  the  lot  of  appellee,  Krei- 
ger,  in  the  specific  manner  described  in  the  order  so  as  to  be  no  ob- 
struction to  passage  of  wagons  or  other  like  vehicles. 

The  order  contained  the  following  condition:  "This  modification 
is  made  on  the  condition  that  freight  c»ars  shall  not  be  run  in  front  of 
plaintifi^'s  property  more  than  twice  for  and  by  each  road  passing 
over  said  track  during  busine^FS  hours  of  the  day,  and  the  said  de- 
fendant is  restrained  and  enjoined  from  allowing  freight  trains  to 
run  in  front  of  plaintiff^s  property  more  than  twice  for  each  road 
using  said  track  during  the  business  hours  of  the  day,  and  for  a  vio- 
lation of  this  order  the  court  renerves  the  right  to  order  the  removal 
of  said  track." 

June  15,  1887,  the  case  being  submitted  for  trial,  judgment  was 
rendered  perpetuating  the  judgment  as  modified.  However,  June 
27,  a  motion  was  made  for  new  trial,  which  was  not  disposed  of  until 
January  11,  1888.  But  though  the  motion  was  then  in  terms  sus- 
tained, and  the  judgment  of  June  15  set  aside,  it  was  again  substan- 
tially rendered  and  entered,  except  that  right  was  reserved  for 
appellant  to  apply  to  the  court  for  further  modification  of  the  in- 
junction. And  in  exercise  of  that  right  appellant,  May  4,  1888, 
moved  the  court  to  modify  the  judgment  of  January  11,  perpetuating 
the  injunction  by  striking  therefrom  the  restriction  as  to  the  number 
of  freight  trains  passing  in  front  of  appellee's  property  during  busi- 
ness hours  of  each  day,  and  asked  leave  to  take  additional  testi- 
mony in  support  of  the  motion.  But  October  24,  1888,  the 
chancellor  decided  that  he  had  then  no  power  to  modify  the  judg- 
ment, except  upon  facts  arising  subsequent  to  rendition  of  it,  and 
the  evidence  of  such  facts  being  insufficient,  the  motion  was  over- 
ruled 

We  have  referred  in  detail  to  the  various  orders  and  judgments 
made  in  this  case,  because  counsel  for  appellee  contends  the  chancel- 
lor had  no  power  under  the  Civil  Code  to  entertain  the  motion  made 
May  4,  1888,  to  modify  the  judgment  of  January  11,  1888,  which 
was  final  in  its  nature  and  effect.  Whether  that  position  is  tenable 
we  need  not  consider,  however,  because,  according  to  the  statement 
required  by  section  739  to  be  filed  with  the  transcript,  the  judgments 
of  June  15,  1887,  and  January  11,  1888,  are  appealed  from,  there  being 
no  appeal  at  all  from  the  judgment  or  order  of  October  24,  1888. 
Consequently,  we  can  not  review  the  latter  nor  consider  any  evidence 
taken  in  support  of  the  motion  of  May  4,  1888. 

But  it  sufficiently  appears  otherwise  that  appellant  was  empow- 
ered by  its  charter  to  construct  and  operate  with  steam  a  railway 
from  its  bridge  over  the  Ohio  river  to  and  upon  Portland  avenue  by 
consent  of  the  general  council  of  Louisville,  which  had,  by  ordi- 
nance, been  given  before  commeiicement  of  this  action.  Jt  further 
appears  that  two  or  more  railroad  companies  had  made  contracts 
witli  appellant  for  use  of  its  bridge  in  moving  their  trains  from  north 
-side  of  the  river  to  Louisville,  and  that  the  most  acceptable,  if  not 
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only  practicable  route,  from  the  brid$;e  to  respective  yards  or  depots 
•of  these  companies,  is  alon^  Portlan'd  avenue,  between  fourteenth 
and  Fifteenth  streets. 

One  of  the  conditions  of  the  use  of  that  street  prescribed  in  the 
judgment  is,  that  the  road  shail  be  of  a  certain  j^ua^e.  But  as  that 
iguage  is  the  one  intended  by  appellant  to  be  adopted,  we  do  not  see 
how  it  has  been  injured. 

The  particular  mode  of  layini*  down  the  rails  prescribed  in  the 
judgement  was  intended  to  secure,  as  far  as  practicable,  safe  passage 
over  appellant's  track  of  vehicles  owned  and  used  by  others,  and  as 
it  does  not  appear  compliance  therewith  will,  in  any  de>?ree,  hinder 
free  andsafe  movement  of  appellant's  trains,  it  can  not  justly  complain 
'^f  that  part  of  the  judgment,  which  simply  requires  it  to  so  use  its 
own  as  not  to  hurt  others. 

The  main  question  is,  whether  the  chancellor  properly  restricted 
appellant  in  respect  to  the  number  of  freight  trains  that  may  pass  in 
front  of  appellees  property  during  business  hours  of  each  day. 

As  early  as  the  case  of  Lexingtcm  *&  Ohio  Railroad  Company  v. 
Applegate,  8  Dana,  289,  a  railroad  operated  by  steam  power  within 
a  city  was  recognized  as  entirely  consistent  with  the  purposes  for 
which  a  street  may  be  properly  used,  and  when  authorized  by  mu- 
nicipal power,  conferred  by  the  Legislature,  it  is  not  an  encroach- 
ment upon  the  public  property  or  individual  rights,  l)ecause  neitiier 
the  lo<*al  public,  nor  proprietor  of  an  nliutting  lot,  has  any  right  or  prop- 
erty in  a  street,  or  any  other  legal  interest  in  it  than  that  whi<'h  is 
commcm  to  all  the  people.  And  such  may  be  now  considered  the 
settled  doctrine  of  this  State,  having  been  often  and  uniformly  af- 
firmed and  applied  since  that  case  was  decided.  In  fact,  the  judg- 
ment of  the  lower  court  permitting  appellant  to  lay  down  a  single 
track  and  operate  its  road  upon  Portland  avenue  amounts  to  a  dis- 
tinct recognition  of  the  doctrine  and  could  not  be  upheld  other- 
wise. 

As,  then,  both  State  and  municipal  authority  was  given  to 
.appellant  to  construct  and  operate  its  road  upon  Portland  avenue, 
and  the  judgment  necessarily  and  logically  involved  right  of  appel- 
lant to  occupy  and  use  the  street  jointly  and  in  common  with  othere, 
arbitrary  restrictions  or  condilious  of  the  exercise  of  such  right  can 
not  be  justified,  but  restrictions  must  be  imposed  in  such  case,  if  at 
Jill,  only  for  the  purpose  and  to  the  extent  of  preventing  the  exclu- 
.sion  by  a  railroad  company  or  unreasonable  hindrance  of  others 
from  the  proper  use  or  enjoyment  of  the  street,  who  have  an  equal 
right  to  such  use  and  enjoynieni. 

The  right  of  appellant  to  occupy  and  use  the  street  for  transaction 
of  its  particular  t)usiness  heim;  c()n(*eded,  there  would  seem  to  be  no 
more  power  in  a  court  to  arbitrarily  prescribe  the  precise  number  of 
freight  trains  it  may  move  over  its  track  during  ihe  business  hours 
of  a  day,  than  to  fix  up(m  the  number  of  wa«ons  appellee  may  have 
driven  from  Duncan  street  through  his  building  on  to  and  across 
Portland  avenue  during  the  same  period. 

No  other  lot  owner  on  Portland  avenue,  between  Fourteenth  and  ' 
Fifteenth  streets,  besides  appellee,  Kreiger,  has  sought  to  prevent 
construction  or  lo  restrict  operation  of  appellant's  road,  and,  conse- 
•quently,  the  effect  of  limiting  the  numt>er  of  trains  is  simply  to 
-defer  to  what  the  evidence  in  this  case  shows  to  be  altogether  unrea- 
isonable  and  useless  exaction  on  the  part  of  aupellee.  Unquestionably 
there  would  be  a  remedy  against  an  unreasonable  otxstruction  or 
hindrance  of  others  using  the  street  for  their  business  by  n»ason  of 
too  frequent  passage  of  trains,  but  as  a  state  of  case  has  not  been 
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shown  by  this  record  making  a  restriction  upon  appellant  as  to  the 
number  of  cars  it  may  move  over  its  track,  necessary  or  proper,  we 
think  the  Judgment  was,  in  that  respect,  erroneous.  Whenever  ap- 
pellee or  any  other  person  has  been  hindered  or  obstructed  by  the 
unreasonable  use  by  appellant  of  its  road,  the  remedy  may  be  af- 
forded if  applied  for,  but  a  restriction  or  hard  condition  can  not  be 
Justly  put  upon  the  business  of  appellant  in  anticipation  of  a  wrong' 
or  injury  to  appellee  that  may  never  occur.  While,  therefore,  a  rail- 
road company  may  be  enjoined  from  purposely  stopping,  switching- 
or  making  up  trains  on  a  public  street,  which  is  not  legitimate  use 
of  the  street,  and  besides  unnecessarily  and  improperly  obstructs  the 
business  and  endangers  personal  safety  of  others,  a  court  has  na 
power  to  prest'ribe,  as  a  condition  precedent  of  the  occupation  and  use 
of  a  public  street  by  a  railroad  company,  the  number  of  freight  trains 
that  may  pass  over  its  road,  for  that  would  be  an  unreasonable  ob- 
struction of  its  business,  nor  in  any  case  to  control  its  business  in 
that  respect,  except  when  frequent  passage  of  trains  operate  to  ex- 
clude others  from  use  of  the  street,  or  unreasonably  obstructs  them 
in  its  use. 

The  evidence  in  this  case  does  not  show  any  necessity  for  a  double 
track  on  Portland  avenue,  which  is  only  forty  feet  l)etween  curb- 
stones. In  fact  the  testimony  of  appellant's  engineer  shows  the 
contrary,  and  the  court  did  not  err  in  confining  appellant  to  a  single 
track. 

But  for  the  error  indicated  the  judgment  Is  reversed,  and  cause  re- 
manded for  proceedings  consistent  with  this  opinion. 


Spbken  v.  Ruth,  Ac. 

{Filed  May  28,  1892— iVb<  fo  be  reported.) 

Construction  of  contract — Appellees,  on  June  24th,  1887,  entered  into  an 
nkrreement  with  Appellant  by  which  they  agreed  to  exchange  their  farm  for 
his  tobacco  plant,  located  in  Cincinnati.  On  Jnne  2eth,  1887,  appellees  exe- 
cuted a  conveyance  for  the  iHnd,  which  they  delivered  to  appellant  on  Jnly 
2d,  1887,  at  which  time  appellant,  siprned  a  contr.net  by  which  he  gnaranteed 
the  tobacco  plant  to  Pell  for  not  lef»«  than  $11,000 — and  agreed  to  naake  good 
to  them  any  amount  it  sold  for  under  said  sum  and  by  which  he  waa  to  haye 
one>half  of  any  excess  over  that  sum  for  which  it  might  sell.  The  plant  sold 
for  much  1*sh  than  $11,000,  and  in  this  action  on  the  (^naranty  to  recover  the 
deficit.  //^AA-That  th«  aurreementof  Juno  24th,  the  deed  of  June  27th  and 
the  ijrnaranty  of  July  2d  all  evidence  and  are  parts  of  the  contract  and  ap- 
pellant is  liable  on  the  jjuaranty  of  July  2d  for  the  difference  between  $11,- 
000  and  the  fair  value  of  the  plant  sold  as  a  whole. 

Collins  &  Finley  and  Morris  &  Peak  for  appellant. 

Win.  Carroll  and  J.  W.  McCain  for  appellees. 

Appeal  from  Trimble  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellees,  C.  D.  <fe  E.  H.  Kuth,  being  the  Joint  owners  of  a 
tract  of  hind  in  the  county  of  Trimble,  entered  into  an  agreement 
with  the  appellant  by  which  they  sold  or  exchanged  him  this  land 
for  his  tobaccco  plant,  lo<*ated  in  building  No.  18,  public  landing,  in 
the  city  of  Cincinnati,  the  plant  including  the  lease,  the  machinery^ 
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fixtures  and  stock  necessary  to  its  operation.  The  agreement  evi- 
denein^  the  exchange  was  signed  by  the  appellant,  Spreen,  on  the 
24th  of  June,  in  the  year  1887.  On  the  28th  of  June  of  the  same 
year  the  appellees  executed  a  conveyance  to  Spreen  of  this  land,  re- 
citing the  consideration  to  l>e  $11,000  in  hand  paid,  and  on  the  2d  of 
July  following  delivered  to  Spreen  the  deed  and  took  from  him  this 
writing: 

"Cincinnati,  July  2,  1887. 
"This  agreement,  entered  into  this  day  between  F.  W.  Spreen  and 
C.  D.  &  E.  H.  Ruth,  witnesseth :  That  the  said  F.  W.  Spreen 
guarantees  and  agrees  that  the  entire  tobacco  plant,  located  at  18, 
public  landing,  Cincinnati,  Ohio,  when  sold  as  such  shall  net  not  less 
than  $11,000,  he  agreeing  to  make  good  to  said  C.  D.  <&  E.  H.  Ruth 
all  under  that  sum.  It  is  further  agreed  that  all  sums  thdt  the  prop 
erty  shall  bring  over  and  above  the  $11,000  shall  be  equally  divided 
between  the  two  parties.    Signed : 

**F.  W.  Spreen. 

"C.  D.  &  fi.  H.  Ruth." 

This  writing  is  the  subject-matter  of  controversy,  the  appellees 
instituting  the  present  action  in  equity,  alleging  that  the  tobacco 
plant  sold  for  only  $1,329.80,  and  seeking  1o  recover  under  the  agree- 
ment the  deficit,  amounting  to  $9,660.20,  and  to  enforce  its  payment 
by  a  sale  of  the  land, upon  the  ground  that  the  agreement  and  sale  of 
the  tobacco  plant  constituted  the  consideration  for  the  conveyance 
of  the  land.  It  is  alleged  that  the  tobacco  plant  was  placed  in  the 
hands  ot  agents  at  Cincinnati  for  sale,  and  that  thase  agents  were 
selected  at  the  instance  of  the  appellant,  or  at  least  recommended  by 
him  :  that  every  effort  was  made  to  sellthe  plant  as  a  whole,  and 
failing  in  this  it  was  sold  by  the  piece,  under  a  subsequent  agree- 
ment with  the  appellant,  and  by  his  consent,  and  sold  \n  this  way 
for  the  best  price  that  could  be  obtained.  It  is  further  alleged  that 
the  appellees  we^e  farmers  and  ignorant  of  the  value  of  such  machi- 
nery and  had  not  even  seen  it;  that  the  appellant  represented  the 
plant  as  worth  exceeding  $13,000. 

The  appellant,  prior  to  the  sale,  had  made  an  inventory  of  his 
machinery  and  stock,  aftixing  a  value  to  each  piece  of  machinery 
that  showed  its  value  to  be  greatly  in  excess  of  $11,000,  the  price  to 
be  paid  for  the  land.  This  inventory  the  appellant  admits  he  ex- 
hibited to  the  appellees,  but  made  no  representations  as  to  value,  but 
believed  it  was  worth  as  njuch  as  $13,0(X). 

The  principle  ground  of  defense,  and  all  that  will  be  noticed  is, 
that  the  appellees  made  a  sacrifice  of  the  plant  by  selling  it  in  sepa- 
late  parcels  and  not  as  a  whole;  that  he  never  made  an  agreement 
to  sell  by  the  piece  or  had  any  knowledge  that  such  a  course  was  be- 
in^  pursued  by  the  appellees;  that  the  writing  sued  on  formed  no 
part  of  the  considerntion  for  the  sale  and  conveyance  of  the  land; 
that  it  was  executed  after  the  contract  had  been  executed,  and  for  the 
consideration  that  a  division  of  the  excess  the  plant  brought  over 
$11,000  was  to  be  divided  between  the  grantors  and  grantee.  It  is 
insisted  that  the  appellees  bought  with  their  eyes  «pen  after  exam- 
ining the  plant,  and  that  if  the  plant  had  been  sold  as  a  whole  it 
would  have  brought  $13,000. 

It  is  manifest  from  the  testimony  that  the  writing  of  June,  signed 
by  Spreen,  did  not  contain  the  full  contract  between  the  parties,  and 
that  the  guaranty  was  executed  at  the  time  the  conveyance  was  de- 
livered to  the  appellant  in  order  to  secure  the  full  consideration  to 
be  paid  for  this  land,  which  was  $11,000.    The  transaction  betweea 
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the  parties  neecls  no  reformation  by  the  chancellor  or  pleading 
for  that  purpoi^e,  as  the  writing  of  the  24th  of  June,  the  deed  dated 
the  28th  of  june  and  delivered  on  the  2d  of  July  (theday  on  which 
the  Jifuaranty  was  executed)  and  the  guaranty  all  evidence  the  con- 
tract between  the  parties  and  must  be  treated  as  one  agreement. 
This  also  ai>t)ears  from  the  parol  proof  in  the  case,  and  while  no  ex- 
planation is  required  as  to  the  purpose  for  which  the  guaranty  was 
executed,  it  is  plain  that  the  consideration  set  up  by  the  appellant, 
viz.,  that  he  was  to  have  half  of  the  exceas  over  $11,000,  or  the  other 
party  was  to  have  half,  is  inconsistent  with  every  practical  view  in 
which  this  case  can  be  considered.  We  think  it  also  plain  that  the 
appellant  knew  the  mode  in  which  this  plant  was  being  sold.  He  was 
present  when  the  agents,  to  whom  appellees  had  been  referred  by  the 
appellant  himself,  was  making  these  contracts,  was  more  vitally  in- 
terested than  any  one  else  but  the  appellees  and  not  until  he  saw  the 
consequencts  that  must  follow  from  the  pricesthat  were  beingobtiiined 
for  this  machinery  did  he  make  known  this  complaint.  He  lived 
near  the  ay:ents  of  the  appellees.  They  weie  business  men  and  in- 
tnisted  with  the  disposition  of  the  property  by  the  apj)ellees,  who 
were  strangers,  at  the  appellant's  instance,  and  to  adjudge  that  the 
latter  knew  nothing  of  what  was  transpiring,  with  reference  to  the 
sale  of  this  property,  would  be  to  determine  that  he  was  perfectly 
reckless  as  to  his  own  interests. 

We  do  not  think  it  material,  however,  to  determine  upon  the  facts 
befon^  us  whether  the  appellant  was  or  not  ignorant  of  the  manner 
in  which  this  property  was  being  sold.  The  learned  chancellor  be- 
low examined  carefully  the  facts  and  reached  such  a  conclusion,  but 
«s  we  differ  from  him,  not  so  much  in  result  as  to  the  grounds  up<iu 
which  the  appellees  should  have  a  judgment,  it  may  be  proper  to 
state  our  reasons  why  the  judgment  below  should  be  affirmed.  There 
is  no  controversy  about  the  price  the  appellees  were  to  receive  for 
this  land.  The  appellant  was  upon  it,  rode  over  it,  and  while  the 
soil  is  not  rich  its  chief  value  consisted  in  the  fruit  trees  upon  it;  tl  at 
b3^  reason  of  its  locality  gave  it  a  value  that  would  not  attach  10 
|joor  lands  in  other  localities. 

There  is  no  rcnison  for  determining  the  value  of  the  land  or  the 
price  agree<l  to  be  paid  for  it,  and  we  shall  assume  that  he  bought  it 
with  his  eyes  open,  and  that  the  appellees  made  their  purchase  of 
the  tobacco  plant  in  the  same  way,  and  while  the  evidence  conduces 
to  show  an  effort  perhaps  on  both  sides  to  obtain  an  advantage  that 
would  have  troubled  the  conscience  of  a  fair  minded  man,  treating: 
the  parties  as  dealing  at  arm's  length,  we  see  no  reas<m  for  complaint 
on  the  part  of  the  appellant. 

He  had  agreed  by  the  written  guaranty  of  July  2  that  the  tobacco 
plant  when  sold  should  net  not  less  than  $11,000.  He  then  had  to 
make  up  the  deficit  if  it  sold  for  les**.  Hesays,  however,  that  it  sold 
by  the  piece  and  that  he  did  not  give  his  consent  or  agree  to  the  sale 
in  that  mode.  Then  what  was  its  value  as  a  whole?  It  has  all  been 
sold,  notwithstanding  the  decoy  letter  written  by  the  appellant,  or  at 
his  instance,  making  inquiry  of  appellees'  agents  as  to  whether  they 
had  certain  machinery  for  sale  answering  the  description  of  that 
.sold  the  appellees  by  the  appellant.  While  one  of  the  agents  writes 
that  he  had,  it  turns  out  that  it  was  machinery  that  belonged  to 
the  appellant,  as  the  other  agent  states,  and  of  which  fact  his  part- 
ner, who  wrote  the  response,  was  ignorant.  But  w  hether  this  is  so  or 
not  these  agents  swear  it  was  all  sold,  and  there  is  no  reason  to  dis- 
regard their  statements.  Tney  have  no  interest  in  this  controversy, 
and  were  entire  strangers  to  appellees  when  they  agreed  to  sell  this 
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property.  Assuming]:  then  that  appellees  had  no  right  to  sell  by 
the  piece,  then  what  was  the  fair  value  of  the  tobacco  plant  as  a 
whoU?  These  ae:ents  swear  they  could  not  sell  it  in  that  way.  No 
offer  was  made  for  it,  but  still  it  Ih  now  disposed  of,  and  if  in  an 
improper  manner  what  was  the  plant  worth?  We  cran  only  fix  the 
value  by  what  the  witnesses  s  ly,  and  making  an  average  of  the  es- 
timate placed  upon  it  by  eisrht  witnesses,  and  its  value  was  #8,500^ 
although  the  appellees  obtained  a  little  over  $1,30()  for  it  when  sold 
by  the  piece,  and  by  reliable  agents. 

It  is  evident  that  the  plant  was  not  worth  more  than  the  sum 
fixed,  for  that  character  of  machinery  and  outfit,  worth,  as  a  whole,, 
as  apftellant  contends,  exceeding  $13,000,  would  certainly  have  sold 
by  the  piece  for  over  $1,3(K),  unless  there  was  fraud  or  great 
neglect  on  the  part  of  the  agents  selling,  and  this  is  not  shown. 
This  whole  case  is  one  of  fact.  No  legal  question  is  involved  in  it. 
The  appellant  agreed  to  pay  $!1,(KX)  for  the  farm  in  this  machirery, 
and  if  the  plant  failed  to  bring  the  $11,000  he  was  to  make  up  the 
deficit.  Taking,  therefore,  the  value  of  the  plant,  $8,500,  from  the 
price  to  be  paid  for  the  farm,  $11,000,  and  there  is-  $2,500  owing  the 
appel  lees. 

There  is  no  cross-appeal,  and  this  sum  approximates  the  relief 
given  by  the  court  below,  and  that  judgment  is  affirmed. 


McDonald,  justice,  Ac.  v.  Jenkins,  &c. 
(Filed  May  28, 1892.) 

1.  Forcible  detainer — Traverse  bond — Where  a  tenant  proposes  to  traverse  the 
finding  of  the  jury  in  a  proceeding  of  forcible  detainer  he  mast  execote  a 
traverse  bond  with  sufficient  surety  to  answer  for  all  the  costs  of  the  proceeding 
and  all  damages  that  inij^ht  resnlt  from  the  withholding  of  the  possession.  And 
this  embraces  all  daniaj^es  that  may  result  from  the  withholding^  of  the  pos- 
session Juriu);  the  pendency  of  the  traverse  in  all  courts  to  which  the  case 
may  be  taken,  and  the  reasonable  expense  of  defending;  it. 

2.  Mandamus  io  coin f*el justice  oj  the  pea(e  to  approi'e  trovctse  bond — A  justice  of 
the  peace  acts  judicially  in  determin)n>f  wbetiier  or  not  he  will  approve  and 
Hccept  a  proffered  traverse  bond,  and.  therefore,  mandamus  does  not  lie  to 
compel  him  to  approve  a  bond  which  he  has  rejected  because  in  good  faith 
it  did  not  seem  to  him  to  be  sufficient. 

D.  W.  Llndsey,  Frank  C.hinn  and  Jno.  B.  Lindsey  for  appellants. 

Wm.  Lmdsjiy  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  petition  for  a  mandamus  was  filed  in  the  Franklin  Circuit 
Court  to  compel  the  appellee,  McDonald,  as  a  justice  of  the  peace,  to- 
approve  a  traverse  bond  in  a  proceeding  upon  a  writ  of  forcible 
detainer,  that  had  been  tried  before  him. 

The  Code  of  Practice  provides  that  bond  shall  be  given  with  suffi- 
cient surety,  to  be  approved  by  the  justice,  for  the  costs  of  the  pro- 
ceeding and  all  damages  caused  by  the  traverse. 

It  is  not  admitted  that  the  surety  offered  was  sufficient.  That  is 
now,  and  has  been  all  the  time,  in  issue. 

No  such  abuse  of  discretion  is  shown  as,  according  to  some  decis- 
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ion*),  authoriz€H  the  i«sua]  of  the  writ,  and  the  question  is  presented, 
whether  the  writ  will  issue  where  the  Justice  has  in  eood  faith  and 
in  the  exercise  of  his  dLscreiion,  refu«$ed  to  accept  the  surety  upon 
the  ground  that  he  is  not,  in  his  opinion,  sufficient,  but  the  superior 
tribunal,  that  la  ast^ed  to  isbue  the  writ,  is,  from  the  evidence  before 
it,  of  a  different  opinion. 

As  there  is  some  contrariety  of  decision  it  may  help  to  |ruide  us  to 
a  correct  concli;sion  to  briefly  notice  some  K^nerai  and  elementary 
principles  of  the  law  upon  this  subject. 

The  use  of  this  writ  is  confined  tt)  ca^«es  where  the  person  has  a 
clear  legal  rij?ht  and  no  other  adef]uate  remedy. 

It  can  only  be  invoked  where,  without  it,  there  will  be  a  failure  of 
justice. 

If  the  act  to  l>e  done  be  a  mere  ministerial  one,  commanded  by 
law,  if  it*  performance  lie  a  mere  ministerial  duty,  a  mere  incident 
of  the  office,  then,  whether  the  person  who  should  do  it  be  a  judg^e 
or  a  strictly  ministerial  officer,  the  writ  will  lie  to  compel  perform- 
ance. In  other  words,  it  does  not  follow  that  an  act  is  judicial 
iKJcause  done  by  a  jud<^'. 

For' instance,  a  justice  acts  as  his  own  clerk,  and  where  he  is  re- 
quired by  law  to  do  an  act  which,  in  its  nature,  is  ministerial  and 
involves  no  exercise  of  judgment,  the  writ  will  lie  to  compel  per- 
formance in  case  of  refusal. 

Where,  however,  the  act  may  or  may  not  be  done  in  the  discretion 
or  judgnjent  of  the  party  aKainst  whom  the  order  is  sought  it  can 
only  be  invoked  to  set  him  in  motion  and  not  to  control  his  dis- 
cretion. 

It  may  be  used  to  compel  action  by  a  judge  but  not  to  control  the 
discretion  of  his  judgment. 

It  is  often  difficult  to  draw  the  line  between  those  acts  which  are 
purely  ministerial  and  those  which  partake  of  a  judicial  character. 
The  nature  of  the  act  must  be  considered. 

Its  character  must  determine  whether  the  writ  will  lie.  Is  It  in 
its  nature  judicial  or  guaai-iudlQisiV? 

It  is  said  that,  in  this  case,  when  a  justice  had  decided  the  case  his 
judicial  functions  ended  and  that  the  taking  of  the  bond  was  a  mere 
ministerial  act.  He  was  required,  however,  to  takea  sufficient  bond, 
one  that  would  cover  the  costs  of  the  proceeding  and  all  damages 
that  n)ight  result  from  the  traverse.  This  embraced  whatever 
damages  might  result  from  withholding  tlie  possession  during  the 
pendency  of.  the  traverse  in  all  courts  to  which  the  case  might  be 
taken,  and  the  reasonable  expenses  of  defending  it. 

He  had  not  only  to  exercise  his  judgment'as  to  the  solvency  of  the 
surety,  but  in  estimate  of  the  probable  damages. 

He  had  to  hear  and  weigh  evidence  upon  theiie  subjects  and  then 
exercise  his  best  judgment. 

It  is  a  general  rule  that  where  an  officer  has  a  discretion  it  will  not 
be  controlled  by  mandamus.    Swan  v.  Gray,  44  Miss.,  393. 

This  rule  is  necessary  to  the  safe  and  pure  administration  of  justice. 
If,  in  cases  where  he  is  required  to  exercise  his  judgment,  he  were 
constantly  liable  to  suit,  resulting  in  orders  to  do  different,  his  inde- 
pendence would  be  destroyed  and  that  public  confidence  in  official 
action,  which  is  so  necessary  in  the  State,  would  cease  to  exist. 

If,  looking  to  any  hardship  that  may  arise,  it  be  said  that  an  indi- 
vidual may  sometimes  suffer  by  his  error,  yet  this  liability  exists  in 
all  official  action. 

If  he  acts  corruptly  or  designedly  abuses  his  authority  he  is  liable 
to  action,  but,  being  a  disinterested  party,  he  should  not  be  liable  to 
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the  costs  of  a  suit  where  he  errs  in  judgment  when  he  is  required  by 
law  to  exercise  this  judgment.  Usually  if  a  litigant  can*  give 
security,  which  is  in  fact  sufficient,  he  can  give  such  security  as  will 
satisfy  the  doubt  of  the  officer  who  is  required  to  judge  of  it. 

The  approval  or  disapproval  of  the  bond  requires  of  course  the 
exercise  of  discretion  and  judgment. 

The  act  i<»j  in  its  nature,  judicial.  If,  in  such  a  case,  he  may  be 
ordered  against  his  own  judgment  to  accept  the  l)ond  his  discretion 
is  taken  away  and  the  judgmeni  of  another  is  substituted  in  its 
place.  The  law,  in  one  breath,  would  tell  him  to  exercise  his  judg- 
ment, and,  in  another,  it  would  take  it  away  from  him. 

After  not  only  giving  him  tiie  right  to  exercise  his  discretion  and 
requiring  him,  at  his  peril,  to  do  so,  it  would  take  it  away  from  him 
and  order  him  to  do  that  which,  in  his  opinion,  he  ought  not  to  do. 

It  would  subject  toslavc^ry  his  judicial  opinion  and  compel  him  to 
err  in  his  judgment.  This  is  contrary  to  reason  and  the  law  does  not 
require  it. 

The  writ  will  not  lie  to  correct  the  erroneous  judicial  or  gwcw/- 
Judicial  action  of  subordinate  officei-s  or  tribunals. 

It  has  been  held  that  the  action  of  a  clerk  of  a  court  in  approving  a 
bond,  where  he  is  required  by  law  to  judge  of  the  solvency  of  the  sure- 
ties, is  gMa^i-judicial  and  the  exercise  of  the  power  will  not  be  con- 
trolled by  mandamus.  McDuffie  v.  Cook,  Go  Ala.,  430;  Mobile  Mutual 
Insurance  Company  v.  Cleveland,  70  Ala.,  321. 

It  was  the  duty  of  the  justice  to  take  a  sufficient  boud.  This  nec- 
essarily required  the  exercise  of  discretion  and  judgment.  There 
was  no  admission  that  it  was  sufficient,  which  would  have  obviated 
the  need  of  an  exercise  of  his  judgment. 

The  action  was  at  least  g^^a^^judicial,  and,  therefore,  mandamus 
does  not  lie. 

The  judgment  is  reversed  with  directions  to  dismiss  the  petition. 


Lee,  &c.  v.  Pendleton  County  Court,  Ac. 
(rUed  Mag  28,  1892— iVo^  to  be  reported.) 

1.  Injunction  by  iax-payer  to  enjoin  a  county  court  from  purchasing  a  poor-house 
for  thi  county — A  court  of  equity  will  not,  on  petition  of  the  tax-payers  of  a 
county,  enjoin  the  county  court  of  such  county  from  parchasing  a  farm  to 
be  used  as  a  county  poor-house,  in  the  absence  of  an  allegation  of  fraad  or 
corruption  on  the  part  of  the  members  of  the  conrt,  since  the  authority  to 
determine  what  are  the  wants  and  necessities  of  matters  pertaining  to  the 
government  and  control  of  county  affairs  is  expressly  conferred  on  the 
county  courts,  and  the  exercise  of  their  discretion  as  to  such  matter  can  not 
be  limited  or  destroyed  by  the  writ  of  injunction.  Nor  does. the  fact  that 
the  county  already  owns  one  poor-house  authorize  the  granting  of  the  writ 
by  the  chancellor. 

2.  The  county  court  can  not  appropriate  money  collected  under  a  statute  directing 
its  application  to  the  payment  of  a  p.iftuular  dedt,  to  the  payment  of  other  debts 
or  for  other  purposes. 

Leslie  Applegate  for  appellants. 

R.  W.  Plolland  and  Jno.  H.  Booker  for  appellees. 

Appeal  from  Pendleton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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The  object  of  this  action  is  to  enjoin  the  county  court  of  Pendletor> 
county  from  executing:  a  contract  made  with  one  Albert  for  the  pur- 
chase of  a  tract  of  land  for  a  poor-house,  and  from  paying:  for  it  out 
of  money  collected  by  taxation,  to  be  applied  by  special  enactment 
to  the  payment  of  particular  debts  owinjr  by  the  county,  it  being- 
alleg:edin  the  petition  that  this  money  was  aliout  to  be  misappro- 
priated. • 

The  chancellor  tielow  enjoined  the  county  court  from  making  pay- 
ment out  of  the  fund  set  apart  for  other  purposes  and  dismisse<i  the 
petition  in  so  far  as  it  sought  to  enjoin  the  c<»untj'  court  from  pur- 
chasing: a  rK)or-house. 

The  appellants,  who  are  citizens  and  tax-payers  of  the  county,  have- 
appealed  from  the  judgment  refusing:  an  injunction  as  to  the  pur- 
chase of  a  poor-house,  and  the  county  court  makes  no  complaint  as- 
to  that  part  of  the  judgment  enjoining  them  from  making  payment 
out  of  a  particular  fund.  They  answered  in  fact  and  denied  any 
such  purpose. 

The  only  question,  therefore,  is  as  to  the  right  of  these  tax-payers 
to  go  into  a  court  of  equity  for  the  relief  they  now  maintain  should 
have  been  given  them  by  the  court  below. 

The  questi<m  is  one  of  easy  solution.  The  county  court  alone  is  to 
judge  of  the  necessity  for  this  expenditure,  and  when  we  say  the 
county  court  we  mean  the  county  judge  and  the  justices.  They  con- 
trol the  fiscal  affairs  of  the  county  and  as  a  court  are  specially  author- 
ized to  make  such  appropriations  as  are  nec(*ss;iry  for  county  purposes- 
and  it  is  the  im|>erative  duty  on  that  tribupal  to  provide  for  the 
poor  within  its  jurisdiction. 

The  power  to  purchase  and  recc^ive  a  conveyance  of  land  for  a 
poor-house  and  to  make  the  necessary  improvements  is  expres-ly 
given  by  statute.    General  Statutes,  chapter  86. 

The  testimony  in  this  case  shows  that  they  had  and  now  have  a 
tract  of  land  with  improvements  upon  it,  used  and  owned  as  a 
poor-house  and  that  no  siile  or  disposition  of  it  was  made  before  the 
purchase  from  Albert  of  his  farm. 

The  testimony  for  the  court  in  this  case  shows  that  the  farm  now 
owned  by  the  county  and  used  as  a  poor-house  is  utterly  unOtted  for 
that  purpose,  while  that  for  the  tax-payer  shows  that  it  is  sufficient 
for  all  purposes. 

It  is  not  necessary  to  determine  the  weight  of  the  testimony  on 
this  issue,  because  it  is  well  settled  law  that  s-jch  tribunals  are  alone 
to  determine  the  wants  and  mctssitips  of  matters  [>ertaining  to  the 
government  and  control  of  county  affairs,  and  so  long  as  they  acti 
within  their  jurisdiction  no  one  can  interfere,  unless  there  is  fraud  or 
corruption  or  some  individual  riirht  is  to  he  affected  by  their  action. 
In  the  performance  of  these  duties  the  mode  of  its  exercise  and' 
the  discretion  connected  with  it  is  with  the  court  and  not  the  tax- 
payer. 

Here  the  tax-payer  says,  in  his  opinion  (and  in  it  he  may  be  sanc- 
tioned by  every  tax-payer  in  the  county  but  the  members  of  the 
court),  a  new  poor-house  is  not  wanting  and  that  no  purchase  should 
be  made  until  the  old  one  is  sold,  still  if  the  county  court  orders  dif- 
ferently its  discretion  must  prevail. 

It  is  iiuthorized  by  law  to  make  such  appropriations  and  the  tax- 

f)ayer  is  not,  and  if  the  discretion  of  a  county  court  is  to  be  questioned 
n  a  court  of  equity  by  the  tax-payer,  In  regard  to  appropriati(ms 
within  the  scope  of  its  authority  or  as  to  the  wants  of  the  county,  it 
would  be  impossit)le  for  that  tribunal  to  discharge  the  duties  and! 
obligations  imposed  on  it  by  statute. 
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It  may,  in  the  opinion  of  the  county  court,  be  impolitic  to  sell  the- 
poor-house  premises  already  owned  by  them  until  accommodations 
are  provided  elsewhere,  and  while  the  location  of  a  poor-house  may 
not  be  desirable  in  any  neighborhood  in  such  a  country  as  ours,  £t 
must  of  necessity  be  located  adjoining  some  one,  and  tlie  good  ac- 
complished by  it  will  greatly  overbalance  the  inconvenience  and 
annoyance  resulting  to  tho.«e  living  in  its  immediate  vicinity. 

The  offer  to  file  an  amended  petition  setting  up  the  fact  that  the 
poor-house  was  then  a  nuisance  and  would  so  continue  was  properly 
refused. 

The  Judgment  is  affirmed. 


Home  Ins.  Co.  v.  Allen,  Ac. 

Liverpool  and  London  and  Globe  Ins.  Co.  v.  Allen,  <fea 

(Filed  June  2,  1892.) 

1.  One  may  have  an  insurable  interest  in  property'^  although  the  conveyanoe 
nnder  which  he  claims  is  without  consideration  and»  therefore,  fraudulent  and 
TOid  as  to  the  grantor^s  creditors. 

2.  Assignment  of  insurance  policy — Concealment  of  material  facts— VHYien  the 
holder  of  an  insurance  policy  assigns  it  with  the  consent  of  the  company, 
the  assignment  constitutes  a  new  contract  between  the  company  and  the 
assignee  of  the  policy,  and  it  is  the  duty  of  the  insured  and  the  assignee  to 
make  known  to  the  company  all  facts  material  to  the  risk  as  they  exist  at 
the  time  of  such  assignment. 

3.  Same — A  husband,  being  heavily  involved  in  debt,  conveyed  his  farm, 
'With  the  buildings  thereon,  to  his  wife,  for  no  valuable  consideration.  On 
the  day  of  the  conveyance  an  attachment  was  levied  on  said  land  by  a  cred- 
itor of  the  husband,  and  thereafter  the  creditor  attacked  the  conveyance  to 
the  wife  as  fraudulent.  After  the  institution  of  the  suit  the  husband  as- 
signed a^n  uut8tHi)diug  policy  of  iusurnnce  on  said  buildings  to  his  wife,  with 
the  consent  of  the  insurance  company,  without  disclosing  the  above  facts 
concerniug  the  suit  and  the  attachireut.  Beltl — That  the  failure  to  disclose 
such  facts,  which  were  material  to  the  risk,  was  a  fraud  on  the  company, 
which  vitiates  the  policy. 

Fairleigh  &  Straus  for  appellants. 

James  S.  Pirtle  and  Wilkins  G.  Anderson  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^re  Pryor. 

G.Baylor  Allen,  being  theowner  of  a  farm  in  the  county  of  Shelby, 
had  two  policies  of  insurance  on  the  buildings,  the  one  issued  by 
the  Home  Insurance  Company  and  the  other  by  the  Liverpool  and 
Liondon  and  Globe  Insurance  Company. 

The  two  |H)licies  expired  on  the  20th  of  August  in  the  year  1885, 
and  had  been  issued  and  the  premiums  paid  for  several  years  prior 
to  the  date  at  which  the  insurance  terminated.  On  the  &th  of  Jan- 
uary, 1885,  the  insured,  Baylor  Allen,  conveyed  this  land  to  his 
wife,  Anna  M.  Allen,  the  deed  being  lodged  for  record  on  the  next 
diay.  On  the  day  the  deed  was  filed  with  the  clerk  Mrs.  Merri- 
wether,  a  creditor  of  Baylor  Allen,  instituted  an  action  against  him 
for  a  large  sum  of  money,  and  had  an  attachment  levied  on  thia 

vol.  14 — II 


Digitized  by  VjOOQIC 


l62  HOME    INS.    CO.    V.    ALLEN,    &C. 

land  upon  which  the  buildin<r)  stood,  and  in  a  few  da3's  thereafter, 
by  an  amendetl  petition,  as-saileJ  the  conveyance  to  the  wife  for  ac- 
tual fraud.  On  the  26th  of  March,  IHS'),  the  hiisbiind,  by  the  i oii- 
sent  of  the  insurance  companies,  assi«i:ned  and  transferred  to  his 
wife,  Anna,  all  his  ri(;ht,  title  aiui  interest  in  and  to  those  policies, 
and  in  the  month  of  June  following  the  property  insured  was  de- 
stroyed by  tire.  On  the  hearinji:  of  the  c;ise  between  Mrs.  3Ierri- 
wether,  as  plaintiff,  and  Allen  and  wife,  defendants,  the  eonveyan<-e 
to  the  wife  was  held  frauciuleut  and  the  land  subjected  to  the  pay- 
ment of  the  husband's  debts. 

The  defens?  in  the  court  below  was  presentel  in  several  para- 
f^raphs.  The  first.  Tnat  Mrs.  Allen  hid  no  insurable  interest  in  the 
property.  Second.  That  the  policies  became  viid  because  it  was 
stipulated  that  if  the  interest  of  the  assured  in  the  property  be 
any  other  than  the  entire,  unconditional  and  sole  ownership  thereof, 
for  the  use  and  benefit  of  the  assured,  the  policy  should  be  void. 
Third.  That  the  consent  of  the  companies  to  the  assignment  of  the 
policies  was  procured  by  fraud  in  the  concealment  from  them  of 
facts  material   to  the  risk. 

That  one  may  have  an  insurable  interest  in  property,  although 
under  a  fraudulent  conveyance,  was  held  in  the  cases  of  Ph<enix  In- 
jiurance  Company  V.  Mitchell,  G9I11.,  43,  and  in  Lewis  v.  Wilmather, 
trustee,  9  Allen,  382.  These  decisions  proceed  on  the  idea  that  such 
-deeds  are  jjood  infer  partett  and  the  title  passes  as  to  all  except  the 
cTetlitors  of  the  jjrantor. 

The  crtKli tors  may  not  assail  the  conveyance,  and,  besides,  in  a 
-court  of  equity,  a  conveyance*  by  the  husband  to  the  wife  might  well 
be  sustained  upon  the  ground  that  it  was  based  on  both  a  legal  and 
•equitable  consideration  and  still  be  void  as  to  creditors.  A  promise 
by  the  husband  to  convey  his  land,  in  consideration  of  what  moneys 
■or  esttite  he  had  theretoft>re  reduced  to  po  session  and  belonging  to 
his  wife,  would,  if  executed  by  a  conveyance,  be  upheld  in  a  c<»urt 
of  equity,  and  while  the  facts  might  not  avail  the  wife  as  against 
the  cre<litors  of  the  husband,  as  between  the  husband  and  wife,  the 
conveyance  would  be  lield  valid.  It  seems,  however,  in  this  case, 
from  the  answer  of  the  defendants,  and  this  is  l>eing  considered  upon 
the  demurrer,  that  the  wife  and  the  husband  failed  to  make  known 
to  the  defendants  the  circumstances  under  which  this  transfer  was 
made,  and  the  fact  that  the  creditor  at  that  time  had  an  attachment 
levied  on  the  property  with  a  view  of  subjecting  it  to  the  payment 
of  a  large  debt. 

The  attachment  created  a  lien  on  the  property.  The  husband  was 
much  involved,  and  the  effect  of  the  assignment  of  the  poli?y  to 
the  wife  was  to  give  to  her,  regardless  of  the  claims  of  the  cretlitors, 
the  benefit  of  this  insurance  in  the  event  the  property  was  destroyed. 
It  was  a  new  contract  between  the  companies  and  Mrs.  Allen,  by 
which  she  became  the  assignee  of  the  policies,  and  it  was  her  duty, 
or  that  of  the  husband,  when  procuring  tlie  assignment,  to  make 
known  to  the  insurers  all  the  facts  material  to  the  risks.  "Any 
change,"  says  Mr.  May  in  his  work  on  Insurance,  '*in  state  of  health 
of  the  person,  or  condition  of  the  property  to  be  insured,  pending 
the  negotiations,  if  such  changes  would  naturally  have  any  influence 
on  the  judgment  of  the  insurers  must  be  made  known,  as  the  state 
of  facts  existing  at  the  time  of  the  completion  of  the  contract  will 
be  deemed  to  have  been  the  basis  of  the  contract." 

Here  is  not  a  mere  renewal  of  the  policies  but  an  assignment  to  a 
third  person,  who  becomes,  if  entitled  to  recover,  the  sole  benefi- 
ciary to  the  exclasion  of  the  husband  and  his  creditors.    The  land 
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upon  which  the  buildings  stand  and  the  buildings  are  liable  to  the 
husband's  debts  as  against  any  claim  of  the  wife,  but  to  place  the 
wife  in  a  condition  where  she  may  have  a  part  of  his  realty  against 
any  creditor's  claim,  the  husband  causes  the  policies  to  be  assigned 
to  the  wife,  when  all  the  property,  including  the  buildings,  would 
not  satisfy  the  demands  of  the  creditors.  The  only  way  then  in 
which  the  wife  can  reap  the  benefits  of  the  assignment  is  by  the  de- 
struction of  the  property,  and  while  no  such  motive  is  attributed  to 
the  parties  in  this  case,  it  is  manifest  that  an  insurance  agent  of  or- 
dinary business  capacity,  upon  such  a  state  of  fact  presented  to  him, 
would  hesitate  to  issue  a  policy  or  consent  to  its  a^signnjent  to  the 
wife.  Whether  the  mere  levy  of  an  attachment  constitutes  such  a 
lien  as  to  effect  an  insurance,  obtained  otherwise  in  good  faith,  is  one 
of  doubt,  and  we  are  inclined  to  think  it  would  not,  but  in  a  case 
where  the  wife  is  the  assignee  of  the  policy,  and  the  debts  of  the 
husband  are  suflBcient  to  take  all  the  estate  conveye'l  to  the  wife, 
and  are,  in  fact,  asserted  against  it  where  the  policy  is  assigned  to 
the  wife,  it  seems  to  us  a  concealment  of  these  fa('ts,  or  a  failure  to 
discloae  them  must  prevent  a  recovery  on  the  policy. 

It  was  the  duty  of  the  insured  to  make  full  disclosure  to  the  com- 
panies with  whom  they  were  contracting  of  every  fact  material  to 
the  risk,  and  that  was  unknown  to  the  insurer.  In  our  opinion  the 
demurrer  should  have  been  overruled  as  to  the  third  paragraph  of 
the  answer. 

The  judgment  in  each  case  is  reversed,  and  remanded  for  proceed- 
ings consistent  with  this  opinion. 


Harper  v.  Commonwealth. 
{Filed  June  14,  1892.) 

1.  Criminal  /a7v—  Gtrmin^^The  evidence  in  this  cnRO  authorized  the  conyio- 
tion  of  the  Btntutory  offense  of  setting-np,  conducting  nud  carrying  on  a 
game  of  cards,  called  poker,  for  compensation  or  commission,  whereby 
money  was  won  and  lost. 

2.  Stim^ — Instntctious — The  instructions  in  this  case  followed  the  language 
of  the  statute,  except  that  after  the  word  ^'compensation''  the  court  added 
the  words  **in  any  form  whatever."  This  was  not  erroneous  or  prejudicial 
to  appellant,  since  the  instruction  conveys  only  the  meaning  intended  by 
the  statute. 

3.  Same — Crufl  and  unusnai  punishmenf — Constitutional  law — The  penalty 
denounced  by  the  statute  (General  Statutes,  chapter  47,  article  1,  section  1) 
of  a  fine  of  |500,  and  confinement  in  the  penitentiary  not  less  than  one  nor 
TDore  than  three  years  for  said  offense  of  gaminsf)  is  not  such  "cruer*  pun- 
ishinent  as  renders  the  statute  void. 

Crooke  &.  Cobb  for  appellant. 

W.  J  Hendrick  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Jud^re  Bennett. 

The  appellant  was  indicted,  tried  and  convicted  of  the  statutory 
crime  of  setting-up,  conducting  and  carrying  on  a  game  of  cards, 
called  poker,  for  compensation  or  commission,  whereby  money  was 
won  and  lost. 
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The  court's  instruction  followed  the  langruage  of  the  statute  in  ref- 
erence to  the  acts  necessary  to  constitute  the  crime  charged,  except 
after  the  word  "compensation"  the  court  added  the  words  **in  any 
form  whatever." 

It  is  contended  that  the  addition  of  these  words  was  not  author- 
ized by  the  statute.  But  it  seems  to  us  that  the  additional  words 
are  not  in  conflict  with  the  language  used  in  the  stature,  but  the 
language,  compensation,  reward  or  commission,  means  "in  any  form 
whatever." 

But  it  is  said  that  the  evidence  does  not  conduce  to  show  that  the 
appellant  was  guilty  of  the  crime  charged. 

Upon  that  subject  the  proof  is,  that  the  room  in  which  the  game 
was  played  was  fitted  up  for  a  gambling  room,  and  persons  resorted 
to  it  whxm  they  wished  to  play;  that  the  appellant  was  generally 
present  and  without  the  request  of  any  one  took  charge  of  the  game 
and  acted  as  banker,  and  issued  and  sold  chips  and  cashed  them  at 
the  close  of  the  game,  and  sometimes  took  a  hand  himself;  that  he 
took  out  a  chip  whenever  pairs,  threes,  Ac,  were  played ;  that  the 
take-out  went  to  pay  for  the  drinks,  cigars,  lights  and  cards.  But  it 
does  not  directly  appear  that  the  appellant  received  the  take-out 
that  must  remain  after  the  payment  of  these  ex^ienses  as  compensa- 
tion or  commission.  But  we  think  the  Jury  had  a  right  to  infer  from 
the  facts  proven  that  he  did  receive  compensation  or  commission. 
For  it  is  not  at  all  probable,  but  hi^^hly  improbable,  that  the  appel- 
lant, not  being  an  idiot  or  feeble-minded,  would  devote  his  time  to 
running  that  game  as  it  was  run  for  mere  pastime  or  accommoda- 
tion; but  the  jury  had  the  right  to  infer  thai  he  received  compensa- 
tion, reward  or  commission  in  some  form. 

But  the  appellant  contends  that  the  punishment  denounced  by  the 
statute  is ''cruel,"  and  violates  section  17,  article  13  of  the  old  Con- 
stitution, which  prohibits  "cruel"  punishments,  &c. 

It  is  the  duty  of  the  Commonwealth  to  promote  and  protect  the 
peace  and  good  order  and  happiness  of  its  citizens  by  enacting  ade- 
quate laws  for  the  punishment  of  vice  and  crime,  and  prevent  any 
practice  that  leads  to  vice  and  crime.  There  is  no  doubt  that  gam- 
bling is  a  great  social  and  moral  evil,  that  leads  to  crime  and  dissipa- 
tion, and  wrecks  fortunes  and  brings  poverty  and  misery  upon  the 
helpless  and  innocent.  And  it  is  certainly  not  only  the  duty  of 
the  Commonwealth  to  enact  such  penalties  against  the  gamblers 
themselves,  as  will  deter  them,  but  to  enact  such  penalties 
against  sucn  persoas  as  hire  themselves  out  to  set  up  or  carry  on  the 
gambling  hells.  And  if  it  requires  confinement  in  the  penitentiary 
and  disfranchisement  to  prevent  or  check  the  practices,  the  Legisla- 
ture has  the  constitutional  right,  and  it  is  its  duty  to  enact  such  a 
law.  That  body  is  necesasarily  the  judge  of  the  adequacy  of  the  pen- 
alties necessary  to  prevent  crime.  The  court  has  no  right  to  say  that 
the  punishment  is  cruel  and  uncoastitutional,  unless  it  clearly  man- 
ifestly so  appears,  which  we  can  not  do  in  this  case.  On  the  contrary, 
we  think  the  Legislature  was  clearly  within  the  exercise  of  its  con- 
stitutional power  in  enacting  the  law. 

The  judgment  is  affirmed. 
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Upton  v.  Commonwealth. 
(Filed  June  4.  1892— iVb^  to  be  reported.) 

1.  Indictment — Charging  of  two  offenses — The  ofTenBOS  of  grand  larceny  and 
of  receiving  stolen  goods  may  be  alleged  in  the  same  indictment  under  sec- 
tion 127.  Criminal  Code. 

2.  Criminal  law— -Verdict  sustained  by  evidence — In .  a  criminal  case,  if  there 
la  any  evidence  whatever  to  support  the  verdict,  it  will  not  be  set  aside  on 
appeal  as  withoat  evidence  to  support  it. 

In  this  case  the  evidence  is  sufficient  to  support  the  verdict  convicting  the 
appellant  of  grand  larceny. 

Jesse  R.  Eskridge  and  David  R.  Murray  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  indictment  charges  the  appellant,  Charles  Upton,  and  James 
Garrett  with  grand  larceny  in  stealing  some  clothing.  It  also  con- 
tains a  count  charging  Upton  with  receiving  the  property  from 
Oarrett  knowing  it  to  have  been  stolen. 

The  two  offenses  may,  under  section  i27  of  the  Criminal  Code,  be 
united  in  the  same  indictment. 

It  is  not  necessary  to  consider  whether  two  persons  can,  in  the 
same  indictment,  be  charged  with  grand  larceny,  and  then  one  of 
them  singly  with  receiving  the  property,  knowing  it  to  have  been 
stolen,  because  no  objection  was  made  to  the  indictment,  and  it  cer- 
tainly charges  the  accused  in  proper  form  with  the  offense  of  which 
he  has  been  convicted. 

His  counsel  admit,  and  properly  so,  that  the  appeal  presents  no 
legal  question,  but  it  is  earnestly  contended  that  the  verdict  is  en- 
tirely without  evidenceto  support  it. 

It  is  a  settled  rule  of  practice  in  this  court  that  if,  in  a  criminal 
case,  there  be  any  evidence  whatever  to  support  the  verdict  it  must 
stand.  It  need  not  of  course  be  p<3sitive  evidence  by  an  eye  witness 
of  the  guilt.  If  circun)stance.s  are  shown,  tending  to  support  the 
finding  of  the  jury,  it  will  be  upheld,  although  the  court  may  think 
the  weight  of  the  evidence  is  the  other  way. 

The  questions  of  fact  are  for  the  jury.  It  is  clearly  shown  that 
the  clothing  was  stolen  and  that  the.accused  was  found  in  possession 
of  it.  It  is  suggested  that  as  it  is  not  expressly  proven  all  of  it  was 
taken  at  the  same  time  from  the  store  where  it  was  kept  for  sale, 
and  as  the  articles  separately  are  worth  less  than  the  value  neces- 
sary Jo  constitute  grand  larceny,  a  case  was  not  made  out.  .It  did 
not  appear,  however,  that  the  articles  were  taken  at  diflerent  times, 
and  the  jury  had  a  right  to  x^resume  they  were  ail  taken  at  once, 
especially  as  they  made  up  a  single  suit  of  clothes  and  were,  there- 
fore, the  more  likely  to  be  the  obje(*t  of  theft  at  one  and  the  same 
time. 

It  is  claimed  the  accused  accounted  beyond  question  for  his  pos- 
session of  the  property.  He  testified  that  Garrett  gave  him  all  the 
clothing  except  the  overcoat,  which  he  purchased  from  him,  and 
that  he  did  so  in  return  lor  the  accused  staying  at  Garrett's  house 
with  his  family  for  a  short  time  while  Garrett  was  confined  in  jail 
as  a  punishment  for  carrying  a  concealed  deadly  weapon.  Garrett 
and  nis  wife  testified  the  same  way,  but  when  Garrett  was  asked 
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where  he  got  the  clothing  he  replied,  from  a  man  wjiose  name  he 
would  not  give. 

It  i8  evident  all  three  of  the  parties  were  quite  intimate,  and  all 
of  the  testimony,  which  it  is  claimed  accounts  for  the  possession  of 
the  stolen  property,  came  from  a  doubtful  quarter. 

The  accused  and  Garrett's  wife  were  arrested  at  the  same  town  in 
another  State,  but  it  is  true  there  is  evidence  for  the  accused  tending 
to  show  he  had  gone  there  upon  advice  that  he  could  get  work  there. 
He  testifies,  however,  that  when  Garrett  gave  him  the  suit  of  clothes, 
called  him  into  the  house,  where  they  both  then  lived,  and  made 
him  a  present  of  them  without  telling  him  how  he  came  by  them  or 
how  he  got  them  and  that  he  did  not  ask  him.  It  is  probable  from 
this  he  was  a  party  to  the  getting  of  them,  and  although  he  did  not 
conceal  them,  yet  the  circumstances  shown  are  such  as  to  constitute 
at  least  some  evidence  that  the  accused  was  a  party  to  the  larceny, 
and  the  verdict  must,  therefore,  be  sustained. 

Judgment  affirmed. 


HORNSBA  V.  COMMONWEALH. 

{Filed  June  11,  1892— iVb^  to  be  reported.) 

1.  Criminai  law— l^erdict  supported  by  ez'idifice — Appellant  was  charged  in 
the  indictment  with  the  mnrder  of  his  child  by  whipping  it,  and  the  verdict 
of  the  jnry,  finding  him  guilty  of  killing  the  child,  is  folly  sustained  by  the 
eyideuce. 

2.  Same — Evidence — Although  the  indictment  alleged  that  the  accused  had 
killed  the  child  by  whipping  and  beating  it,  evidence  showing  that  he  had 
sent  it  a  distance  of  eighteen  miles  on  a  cold,  rainy  day,'  thinly  clad,  after 
beating  it,  was  competent  to  show  malice  towards  the  child. 

3.  Instructions  not  prejudicial — The  errors,  if  any,  in'  the  instructions,  were 
not  prejudicial  to  appellant's  substantial  rights,  since  the  evidence  estab- 
lishes his  K«ilt  beyond  all  doubt. 

J.  B.'  White  for  appellant. 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Owsley  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  sentenced,  upon  conviction,  to  the  penitentiary 
for  the  term  of  five  years  for  killing  his  child.    He  has  appealed. 

The  appellant  is  charged  with  having  murdered  his  child  by  whip- 
ping it.  ^ 

Clara  Field  testifies  that,  about  two  or  three  weeks  before 
the  appellant  sent  the  child  to  Clay  county,  it  was  severely  whipped 
and  switch  marks  were  upon  it,  and  *'blood  was  slightly  drawn 
above  the  penis;"  that  its  privates  were  swollen  **as  large  as  a  goose 
^%%?^  Also,  that  the  child,  at  the  time,  was  sick  and  weakly;  that 
its  bowels  were  disorderly. 

Fred  Adams  testified  that,  about  the  time  referred  to  by 
Clara  Field,  he  heard  licks  and  a  noise  at  appellant's  house 
like  some  one  whipping  another,  and  he  heard  the  appel- 
lant's voice  and  saw  him  come  out  of  the  house;  that,  after  that, 
he  saw  the  child  and  it  had  switch  marks  upon  it;  that,  some  days 
afterward,  he  examined  the  child  and  there  were  numerous  marks 
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Upon  its  back  and  ** above  its  privates  and  penis,  and  the  testacies 
were  swollen;"  that  the  appellant  requested  the  witness  to  take  the 
child  to  Clay  county  to  its  grandfather's,  but  he  refused  to  do  so 
''because  of  the  weakly  condition  of  the  child  and  its  severe  whip- 
pibjCi"  Ac*. 

Mrs.  Adams  testified  that  she  saw  the  child  before  it  wds  taken  to 
Clay  county;  that  '*it  had  been  lerribly  whipped,"  &c. 

Nancy  Young  testified  that  she  *'saw  the  appellant,  a  few  daya 
before  the  child  was  taken  to  Clay  county,  take  the  child  out  of  the^ 
house  and  take  a  switch  as  large  as  her  finger  and  whip  the  child 
with  it  twenty  or  more  licks;"  that  the  whipping  caused  the  child 
to  fall  down;  that  it  was  whipped  "because  it  had  befoulded  its  bed;'^ 
that  it  was  sick  and  weakly  and  was  afflicted  %'ith  *'diarrhoea;"  that 
"the  whipping  was  very  hard;"  that  "afterwards  large  whelks 
raised  on  the  child." 

W.  B.  Bullock  testified  that  about  three  days  before  the  child  was^ 

sent  to  Clay  county  he  and  Dr. examined  it;  that  they  counted 

twenty-two  marks  on  its  body,  one  above  its  privates;  that  the  child 
was  swollen. 

Dr.  Breeding  testified  that  he  examined  the  child  with  W.  B. 
Bullock;  that  they  discovered  about  twenty  switch  marks  on  the 
child's  body,  Ac;  that  "the  shock  caused  by  a  severe  whipping  might 
be  dangeroufe  to  a  weakly  and  sickly  child;  that  such  a  shock,  acting- 
on  the  nervous  system,  might  produce  instant  death,  or  it  might 
cause  gradual  decline;"  that  the  child  was  "badly  whipped  and  the 
bruises  were  sunk  to  or  near  the  loins  of  the  child.  It  was  then  sick 
and  feeble  and  had  diarrhoea." 

The  Commonwealth  introduced  evidence  showing  that  the  appel- 
lant  sent  this  beatened  and  sick  child,  and  thinly  clad,  to  its  grand- 
father's (where  it  died  in  a  few  days),  a  distance  of  eighteen  miles,, 
on  a  cold  and  rainy  December  day,  and  the  appellant  objected  to  this- 
evidence  because  it  was  not  included  in  the  allegations  of  the  indict- 
ment. But  it  was  competent  as  bearing  upon  the  question  of 
malice. 

The  appellant's  excuse  for  whipping  his  child  is  that  he  wished  to 
break  him  from  the  habit  of  befouling  his  bed.  But,  it  seems  to  us, 
that  this  habit  could  not  have  been  avoided  by  the  sick  and 
aflSicted  child  of  only  six  six  years  of  age.  It  also  clearly 
appears  that  the  child  was  cruelly,  inhumanly,  brutally  whip- 
ped by  a  brutal  father,  which  caused  its  death,  and  he  has 
great  reason  to  rejoice  over  the  fact  that  he  escaped  the  death 
penalty. 

The  error  complained  of  in  the  instructions,  if  it  be  an  error,  ia 
view  of  the  facts  in  the  case,  was  not  prejudicial  to  the  substantial 
rights  of  the  appellant. 

The  judgment  is  affirmed. 


BoYER  V.  Commonwealth. 

Devlin  v.  Same. 

{.Filed  June  11,  1892— iVb^  to  be  reported.) 

1.  Criminai  law — Vtrdict  sustained  by  rcidence — The  evidence  clearly  8how» 
that  appellant  forcibly  broke  and  entered  a  railroad  car  of  the  CheAapeak& 
ft  Ohio  R.  R.  Co.,  with  the  intent  to  steal  therefrom  property  of  valae,  and 
the  verdict  of  the  jury  was,  therefore,  sastaiaed  by  the  evidence. 
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2.  Same — Evidtnce—The  jury  had  the  right  to  assome  that  the  ffoods  taken 
were  of  yalae,  from  the  fact  that  they  were  in  the  car. 

And  the  fact  that  the  car  was  one  of  a  train  on  the  Chesapeake  A  Ohio 
iRailroad  was  sufficient  proof  of  the  ownership  of  each  car.  , 

8.  Same — Although  the  car  may  have  been  broken  into  before  the  train 
reached  Bracken  county,  still  the  fact  that  the  opened  car  was  first  observed 
in  Bracken  county,  together  with  other  evidence,  authorized  the  jury  to  con- 
clude that  the  crime  was  committed  in  that  county. 

B.  K.  Smith  for  appellants. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Brack^  Criminal  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellants  were  convicted  in  the  Bracken  Circuit  Court  of 
forcibly  breaking  and  entering  a  railroad  car  of  the  Chesapeake  & 
Ohio  railroad  company  by  breaking  the  seal  and  opening  the  door 
And  entering  the  same  with  intent  to  steal  therefrom  property  of 
value,  &c. 

It  is  not  certain,  from  the  testimony,  where  the  car  was  broken 
into,  but  it  is  shown  that,  when  in  the  county  of  Bracken,  the  door 
•of  the  car  was  open,  the  head  of  a  barrel  of  whisky  knocked  out, 
boxes  of  goods  broken  open,  Ac. 

The  appellants  were  stealing  a  ride  on  this  road  and,  according  to 
their  statements,  were  concealed  in  a  car  loaded  with  cattle,  but  left 
that  car  on  account  of  the  cold  and  found  their  way  to  this  car  that 
they  both  say  was,  at  the  time,  broken  open  and  in  the  possession 
of  a  drunken,  boisterous  set  of  men. 

They  seem  to  have  enjoyed  the  drinks  with  those  who  had  taken 
possession  of  this  particular  car  and,  when  through  with  their 
revelry,  returned  to  the  cattle  car. 

Their  own  story  has  but  little  plausibility  in  it,  and  there  is  no 
doubt  that  they  broke  the  car  and  entered  it  with  a  felonious  intent. 

The  car  was  evidently  broken  into  after  it  left  Covington, 
and  may  have  been  forced  open  before  reaching  the  county  of 
Bracken,  but  still  there  was  ample  proof  authorizing  the  jury  to  say 
that  offense  was  committed  in  Bracken  county. 

One  of  the  accused  pleaded  guilty  before  the  examining  court  but 
did  so,  as  he  stated  on  the  trial,  when  drunk  and  in  the  absence  of 
counsel  to  advise  him.  They  both  state  they  were  not  in  the  car 
together  and  never  saw  each  other  until  arrested  at  Vanceburg. 
This  is  another  remarkable  statement  and  their  own  testimo'iy 
warranted  the  conviction. 

That  the  goods  in  the  car  were  of  value  the  jury  had  the  right  to 
assume,  and  the  fact  that  the  cars  were  on  the  road  of  the  C.  &  O.  com- 
pany and  a  part  of  its  train  was  sufficient  evidence  of  ownership. 
The  instructions  were  proper  and,  if  erroneous,  the  proof  is  so  con- 
vincing as  that  no  prejudice  could  have  resulted  to  either  defendant. 
.  They  were  convicted  for  two  years;  were  both  in  the  cattle  car  and 
still  never  saw  each  other  until  their  arrest;  were  each  in  the  car 
broken  open,  and  still  were  not  together  and  never  saw  each  other 
until  reaching  Vanceburg.  Hats  similar  to  those  in  the  broken 
boxes  were  found  in  Vanceburg  after  the  arrest  or  shortly  before, 
and,  if  not,  these  appellants  convict  themselves  and  have  no  right  to 
complain  of  the  verdict. 

Judgment  affirmed. 
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Green  v.  Commonwealth. 

CJrUed  Juneie.  1892.) 

Criminal  law — Costs  in  Court  of  Appeals — A  defendant,  who  appeals  from 
-a  judf^ment  convicting  him  of  a  felony,  is  liable  for  his  costs  in  the  Goart 
of  Appeals,  though  he  is  saooessfnl  in  that  court  and  the  judgment  below  ia 
reversed. 

Stone  <&  Sudduth  for  appollant. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

George  F.  Green-  was  convicted  of  a  felony  in  the  lower  court' 
Upon  appeal  to  this  court  the  judjrment  was  reversed,  and  he  claims 
that  he  is  not  liable  for  his  own  costs  in  this  court.  In  other  words, 
although  its  clerk  rendered  him  service  at  his  request,  he  now  says 
he  is  not  liable  to  pay  him  for  it,  because  he  succeeded  upon  appeal. 

The  State  can  not  be  made  to  pay  it.  No  judgment  can  go  against 
it  in  the  appellant's  favor  for  his  costs. 

.  Section  6  of  chapter  2G  of  the  General  Statutes,  says:  "If  the  Com- 
monwealth shall  be  unsuccessful  in  any  case  prosecuted  in  her  own 
right  no  judgment  for  costs  shall  be  rendered  agrainst  her."  If,  there- 
fore, the  appellant,  o^ying  to  his  success,  Is  not  bound  to  pay  his  own 
costs,  the  clerk  must  lose  it. 

Let  us  see  if  this  apparent  injustice  exists  under  the  law.  If  a  de- 
fendant in  a  prosecution,  whether  for  a  felony  or  a  misdenjeanor,  be 
defeated  upon  an  appeal  a  judgment  for  costs  may  be  rendered 
against  hinj  under  chapter  26,  section  11  of  the  General  Statutes  and 
section  361  of  the  Criminal  Code. 

The  latter  was  held,  in  Peoples  v.  Commonwealth,  88  Ky.,  174,  to 
embrace  a  case  of  felony.  It  is  said,  however,  that  this  is  so  because 
Mhere  the  defendant  is  unsuccessful  he  is  of  course  in  fault  and  his 
own  conduct  causes  the  cost.  In  such  a  case,  however,  he  is,  by 
judgment,  made  to  pay  thecost3  of  the  other  side,  while  the  question 
now  presented  is  whether  he  shall,  where  he  is  successful,  merely  pay 
his  own  costs.  It  is  urged  that  to  compel  him  to  do  so  would  be  un- 
just and  that  it  is  against  public  policy  to  permit  the  State  to  prosecute 
one  of  its  citizens,  and  then  to  compel  him  to  pay  even  his  own  costs 
when  he  is  not  in  fault  and  there  is  a  failure  to  convict.  The  services 
are,  however,  rendered  at  his  instance.  He  gets  the  benefit  of  them. 
The  officers  of  the  court  have  no  interest  in  the  matter,  and  as 
between  him  and  them  he  should  certainly  be  the  loser.  If  it  in- 
volves a  hardship  to  him  it  is  one  that  is  incident  to  his  citizenship. 

If  he  accepts  the  benefits  accruing  to  him  from  government  he 
must  bear  the  necessary  burdens,  and  the  righc  to  examine  and  in- 
vestigate the  conduct  of  its  citizens  is  vital  to  proper  government. 

If,  how^ever,  the  law  does  not  authorize  the  collection  from  a  de- 
fendant in  a  criminal  case  of  his  own  costs  where  he  succeeds,  then 
of  course  this  motion  to  quash  the  clerk's  fee  bill  must  prevail. 

Section  1,  article  1,  chapter  41  of  the  General  Statutes,  says:  "Here- 
after the  clerks  of  the  Court  of  Appeals,  circuit  courts,  equity  courts 
and  county  courts  (so  far  as  the  same  will  apply^  shall  receive  the 
following  fe€8  for  the  services  performed  by  them."  The  fees  for  the 
different  kinds  of  service  are  then  enumeratt'd  at  length,  and  the 
fees  now  in  question  are  among  them.  This  provision  applies  to 
both  civil  and  criminal  cases. 

The  officer  rendering  the  services  must,  of  course,  look  directly  to 
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the  party  for  whom  they  are  rendered,  and  as  the  State,  for  the  most 
part,  pays  no  easts,  unless  it  be  collected  from  the  defendant,  the 
officer  is  compelled  as  to  the  State  to  render  much  ex  officio  service 
for  which  he  receives  no  pay.  When  it  requires  services  in  its  behalf 
of  its  officers  and  no  remuneration  is,  by  law,  provided  it  is  ex  officio 
and  no  charge  can  be  made.  Wortham  v.  Grayson  County  Court,  13 
Bush,  53. 

The  chapter  above  cited  provides:  "Similar  fees  for  similar  services 
shall  be  allowed  in  all  cases  in  the  name  of  the  Commonwealth 
when  a  tine  Is  assessed  and  collected.'' 

An  act  amendatory  of  it  and  which  is  copied  into  the  General 
Statutes,  .page  625,  also  provides  that  the  circuit  court  clerks  shall 
receive  as  their  compensation  in  Commonwealth  cases  ten  per  cent, 
of  all  fines  and  forfeitures  collected  from  the  judgment  defendants 
not  exceeding,  however,  $750  per  annum. 

Section  1,  article  18  of  the  same  chapter,  says:  "No  fee  bill  shall  be 
made  out  or  compensation  allowed  hereafter  for  any  ear  q/^cio  ser- 
vices rendered  by  any  officer;"  and  section  7,  article  20:  "No  officer 
shall  be  entitled  to  any  fee  in  a  proceeding  for  a  misdemeanor  unless 
the  Fame  is  recovered  and  collected  from  the  defendant,  in  which 
cases  the  fees  allowed  and  to  be  taxed  shall  be  the  same  as  for  sim- 
ilar services  in  civil  cases.'' 

It  is  urged  that  these  provisions  show  that  a  defendant  in  a  pros- 
ecution is  not  liable  to  the  officers  for  his  own  costs  if  he  defeats  it, 
but  manifestly  they  relate  only  to  the  judgment  of  the  (*osts  upon  the 
part  of  the  State,  and  for  which  the  accused  is  of  course  not  liable 
unless  he  is  convicted. 

Although  a  defendant  may  succeed  upon  an  appeal  or  be  ac- 
quitted it  is  not  only  equitable  but  in  conformity  to  statute  that  he 
should  pay  his  own  costs  incurred  for  services  rendered  by  the  officers 
of  the  court  at  his  request. 

The  motion  to  quash  the  fee  bill  in  this  case  is  overruled. 


KENTUCKY  SUPERIOR  COURT. 


EcTON  V.  City  of  Louisville. 

Davis  v.  City  of  Louisville. 

Steele  v.  City  of  Loukville. 

Walton  v.  City  of  Louisville. 

{Filed  Nov.  ^,\9>9\.) 

1.  ^//^'//rt/c'  />/v7r//<v— Although  it  was  agreed  in  the  lower  court  that  the 
answer  in  another  case  then  pendinij:  in  that  court  should  be  taken  as  the 
answer  of  the  defendant  in  this  case,  and  that  the  evidence  in  that  case 
should  be  read  as  the  evidence  in  this  case,  yet  as  neither  the  answer  nor  the 
evidence  is  embraced  in  this  record,  they  will  not  be  considered,  although 
the  record,  of  which  they  form  a  part,  which  is  on  file  in  the  Court  of  Ap~ 
peals,  has  been  sent  out  with  the  record  in  this  case. 
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2.  Pleading — As  the  petition  shows  that  the  plaintiff  is  not  entitled  to  the 
relief  sought,  this  coart  can  not  assame  that  the  answer  cared  the  defects  in 
the  petition. 

3.  PUading  legal  conclusion — An  averment  that  an  ordinance  was  in  forc^ 
is  a  mere  legal  conclusion  and  is  not  eqniyalent  to  an  averment  that  the 
ordiance  was  passed  by  the  general  connoil. 

4.  Validity  of  assessments — The  case  of  Slaughter  v.  City  of  Louisville,  12 
Kt.  Law  Rep.,  61,  is  conclusive  of  the  questions  raised  in  this  case  aH  to  the 
Talidity  of  assessments  by  the  city  for  the  year.-<  1881  to  1884,  inclusive. 

But  that  case  is  not  conclusive  of  the  validity  of  such  assessments  for  the 
year  1885;  and  if  the  averments  of  the  petition  in  this  case  be  true,  the 
assessment  by  the  city  for  1886  was  regularly  and  properly  made,  and  the- 
tax  for  that  year  is  valid. 

Ijane  &  Burnett  for  appellants. 

Laf  Joseph  for  appellee. 

Appeal  from  Louisville  Chancery-  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

These  four  actions  were  instituted  by  the  city  of  Louisville  for  the 
recovery  of  taxes  alleged  to  be  due  from  the  respective  defendants. 
They  were  heard  together  and  will  be  disposed  of  in  one  opinion. 

In  each  of. three  of  the  cases  the  record  shows  that  it  was  agreed 
in  the  lower  court  that  the  answer  in  the  case  of  the  City  of  Louis- 
ville v.  Slauerhter,  then  pending  in  that  court,  should  be  taken  as 
the  answer  of  the  defendants  in  these  cases,  and  also  that  the  evi- 
dence in  the  Slaughter  case  should  be  read  in  each  case.  Neither 
the  answer  nor  evidence  is  embraced  in  any  of  the  records  before  us, 
but  as  the  Slaughter  case  was  appealed  to  the  Court  of  Appeals  the 
record  on  that  appeal  has  been  sent  out  to  us,  and  we  are  asked  by 
appellants'  counsel  to  consider  it  in  the  determination  of  these  cases. 
This  we  will  not  do,  for,  aside  from  the  objection  of  appellee's 
counsel,  we  are  not  disposed  to  establish  a  rule  which  may  impose  upon 
us  the  labor  of  examining  records  between  other  parties  (though 
they  are  in  our  court)  for  the  purpose  of  determining  the  issues  in- 
volved in  the  case  before  us.  Therelore,  the  cases  must  be  determined 
upon  the  petitions  alone. 

The  case  against  Etrton  is  for  the  recovery  of  taxes  for  the  years 
1881,  1882,  1883,  1884  and  1885,  and  presents  substantially  all  the 
questions  made  in  the  other  cases. 

The  case  of  Slau^jhter  v.  City  of  Louisville,  12  Ky.  Law  Rep.,  61,. 
seems  to  us  conclusive  of  the  qut^stions  raised. 

As  to  the  taxts  for  1881  and  i882  the  petition  fails  to  allege  that 
the  ordinances  were  passed  by  the  general  council  of  the  city,  the- 
averment  that  they  were  in  force  is  a  mere  legal  conclusion.  Nor 
does  the  petition  allege  that  the  ordinances  were  published  as  was  re- 
quired by  the  charter.  It  further  appears  from  tne  petition  and  the 
various  acts  of  the  General  Assembly  therein  referred  to  that  there 
were  fatal  defects  in  the  levy  and  assessment  of  the  taxes  for  the 
years  1881  and  1882  and  it  is  not  alleged  that  there  was  any  re-assess- 
ment as  provided  by  the  curative  statute.  Therefore,  no  right  to  re- 
cover the  taxes  for  these  years  is  shown.    12  Ky.  Law  Kep.,  61. 

As  to  the  taxes  lor  1883  and  1884  the  petition  shows  that  the  levy 
and  asssessmenlt  for  those  years  was  illegal,  and,  though  the  act  of 
April  19,  1884,  provided  for  a  re-assessment,  it  does  not  appear  that 
the  board  of  equalization  provided  for  in  this  act  was  in  session  the 
time  required,  but,  on  the  other  hand,  the  allegations  show  that  it 
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Vraa  not.     As  held  in  the  Slaughter  case  this  invalidated  the  acts  of 
the  board. 
The  act  of  May  12, 1884,  which  was  in  force  when  the  tax  for  1886 


Was  imposed,  required  that  the  board  of  equalization  should  hold 
their  sittings  at  the  city  hallin  Louisville  and  ^ive  notice  of  their 
first  sitting  by  publication  in  one  or  more  daily  papers  of  the  city 


t>f  Louisville. 

The  petition  does  not  show  that  there  was  any  notice  given  of  the 
time  of  the  sitting  of  this  board  and,  therefore,  upon  the  authority 
of  the  Slaus:hter  case,  the  tax  for  1885  was  not  legally  imposed. 

The  taxes  claimed  in  the  Walton  case  are  for  the  years  1881  and 
1882,  in  the  Steele  case  for  1882  and  1888,  and  in  the  Davis  case  for 
1882, 1883  and  1884.  What  we  have  said  as  to  the  allegations  of  the 
petition  in  the  Ecton  case  for  .those  years  applies  to  these  cases. 

It  is  suggested  that  the  answer  might  have  cured  the  defects  in 
the  petitions,  but  this  we  can  not  assume,  when,  as  in  this  case,  the 
petitioas  show  that  the  city  was  not  entitled  to  the  relief  soujrht. 

The  judgment  in  each  case  is  reversed,  and  each  cause  remanded 
for  proceedings  consistent  with  this  opinion. 

(Modified  opmlon— Fifed  I'eb.  8,  1892.) 

In  the  opinion  delivered  herein  on  the  4th  of  November,  1891,  we 
were  controlled  by  the  ease  of  Slaughter  v.  City  of  Louisville,  de- 
cided by  the  Court  of  Appeals  and  reported  in  12  Ky".  Law  Rep., 
61;  that  ooinion  starts  out  with  the  statement  that  the  case  involves 
*'taxes  allege<l  to  have  been  assessed  against  the  property  of  the 
appelant  by  the  appellee  for  the  years  1877  to  188o  inclusive."  But 
We  find  from  an  examination  of  the  record  in  thaJt  case  that  this 
Btatetiient  of  the  appellate  court  was  made  under  a  misapprehension 
as  to  the  thie-*  state  of  facts.  While  the  petition  of  the  rity  did  s^ek 
to  recover  taxes  for  the  years  named,  so  much  of  the  petition  as  as- 
serted any  claim  for  taxes  for  the  year  188."i  was  dismissed,  and  the 
only  tax c»s  involved  in  the  appeal   were  those  for  the  y(*ars  1877  to 

1884,  inclusive,  and  a  critical  examination  of  the  opinion  shows  that 
the  court  only  passed  upon  the  validity  of  taxes  for  those  years. 

Mislead  by  the  opinion,  however,  we  rt-ferred  to  section  3  of 
article  3  of  the  act  of  May  12,  1884,  which  required  that  the  board  of 
equalization  should  hold  its  sittings  at  the  city  hall  and  give  notice 
of  its  first  sitting  by  publication  in  one  or  more  daMy  papers,  &c., 
as  a  necessary  prerequisite  to  the  imposition  of  the  taxes  for  the  year 

1885,  when  that  section,  and  in  fact  the  whole  of  articles,  referred 
to  the  re-assessment  of  taxes  held  to  have  been  iirtproperly  imposed 
for  the  year  1884  and  several  years  preceding. 

The  taxes  sought  to  he  recovert'd  of  Ecton  for  the  year  1885  were 
taxes  assessed  that  year  and  not  re-assessed  taxes,  and  are  controlled 
by  the  1st  and  2d  article  of  the  act  of  May  12th,  1884. 

Section  3  of  article  2  provides  that  the  assessor  shall,  before  the  1st 
of  November  in  each  year,  or  as  soon  thereafter  as  practicable,  make 
and  return  not  less  than  four  assessment  books,  Ac.  And  section  7 
provides  that  the  assessment  books  in  the  3d  section  named  shall 
remain  o|)en  in  the  assessor's  oftice  from  the  15th  to  the  30th  of 
November,  and  any  one  who  thinks  that  his  lands  or  improvements 
have  been  assessed  beyond  their  value  may,  before  the  last-named 
day,  file  with  the  assessor  his  complaint,  which  shall  forthwith  be 
investigated  by  the  board  of  equalization,  which  shall,  according  to 
the  justice  of  the  case,  approve  or  reduce  the  assessment.  Other 
portions  of  the  statute  provide  for  the  election  of  the  board  of  equal- 
ization, their  qualification,  &c. 
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The  petitions  allege  a  full  compliance  with  all  the  provisions  of  the. 
statute  in  the  imposition  of  the  taxes,  the  assessment,  the  return  of 
the  books,  that  they  remained  open  in  the  assessor's  office  the  required 
time,  the  election  nnd  qualification  of  the  members  of  the  board  of 
equalization  and  that  they  had  their  sittings  and  performed  their 
work  during  the  timeat  the  assessor's  office. 

No  notic«»  of  the  sitting  of  the  board  was  required,  and  in  view  of 
the  statute  it  would  have  been  superfluous.  We  are  of  opinion  that 
the  city  was,  upon  the  petition,  entitled  to  judgment  against  appel^ 
lant,  Ecton^  for  the  taxes  for  188">. 

The  opinion  heretofore  delivered  is  modified,  and  so  much  of  it  as 
relates  to  the  taxes  for  the  year  1885  is  withdrawn  and  this  opinion 
is  substituted  for  that  part.  In  other  respects  the  opinion  is  adhered 
to. 


SUPERIOR  COURT  ABSTRACTS. 


CBOicwEi.ii  V.  Tbubtsbs    of  Common    School   Distbiot,  No.  44,   Fbanklim 

COUNTT. 

Filed  Jane  S,  1892.    Appeal  from  Frnnklin  Court  of  Common  Pleas.    Opinion 
of  the  court  by  Judge  Barbonr,  affirming. 

1.  Tax  to  repair  schooUhouse — In  levying  a  tax  to  repair  a  pohool-honse  no 
aseesement  other  than  that  made  by  the  aseessorof  the  county  for  the  current ' 
year  is  neoeseary.    Maoklin  t.  Trufltees,  88  Ky.,  597. 

The  case  of  Davidson  v.  Sterrett,  18  Ky.  Law  Rbf.,  266,  doed  not  conflict 
with  this  conclusion. 

2.  Same — It  is  no  objection  to  Buch  a  tax  that  the  title  to  land  on  which 
the  school  house  is  built  is  not  in  the  trustees.     The  trustees  may,  in  their, 
discretion,  lease  land  upon  which  to  build  a  school^house. 

8.  Same — Injunction — In  a  suit  to  enjoin  the  collection  of  such  a  tax  an 
allegation  in  the  petition  that  the  cost  of  the  repairs  could  not  exceed  "|80/' . 
when  the  trustees  have  levied  a  tax  to  raise  "$170,"  is  not,  in  the  absence  of 
an  averment  of  fraud  or  oppression,  sufficient  to  authorize  the  injunc- 
tion. The  averment  amounts  merely  to  the  expression  of  a  difference  of . 
opinion. 

William  Cromwell  for  appellant;  W.  J.  Hendriok  and  T.  B.  Ford  for  ap- 
pellees. 

MoGiLii's  ADM*B  V.  MoGiiiii's  adm'b,  kfy, 

FileJ  June  6,  1892.     Appeal  from  Hardin  Circuit  Courts    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Disposition  by  mart  ted  woman  of  her  separate  estate — Tp^t — Where  personal 
property  of  a  married  woman*  which  was  her  separalie' estate,  and  which 
her  nusband  had  conferred  upon  her  the  power  to  dispose  of   as  she  might' 
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choose,  was  placed  by  her,  before  her  death,  in  the  hands  of  a  friend  for  dis- 
tribution amon^^  her  nieces  and  nephews,  a  trust  for  their  benefit  was  thereby 
created,  and,  therefore,  the  hnsband's  claim  to  the  property  upon  the  ground 
that  upon  the  wife's  death  it  passed  to  him  under  the  statute  of  descent  and 
distribution  must  fail,  even  conceding  that  the  property,  although  separate 
estate,  would  have  passed  to  him  if  it  had  not  been  disposed  of  by  the  wife 
before  her  death — a  question  which  is  not  determined. 

S.  H.  Bush   for  appellant;  J.  C.  Poston,  J.  D.  Irwin  and  J.  H.  Vanmeter 

for  appellees. 

• 

TuNNELL*8   Mill   and   Simpson's    Cbeek  Tubnpike  Road  Company  v.  Sblec- 

MAN. 

Filed  June  8,   1892.     Appeal  from   Nelson   Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Siih^cription  to  turnpike  road — Parol  itstiviony  to  explain  writ  if  tg — One  who 
has  signed  a  writing  making  a  subscription  to  the  capital  stock  of  a  pro- 
posed turnpike  road  company  may  show  by  extrinsic  evidence  which  of  two 
proposed  roads  of  that  name  was  intended.  In  such  a  case  there  is  a  latent 
ambiguity  which  parol  te8timony  is  competent  to  explain. 

2.  Saifii! — Contracts  mujt  he  mutual— In  a  suit  upon  such  a  writing  it  was 
error  to  instruct  the  jury  that  If  they  believed  "the  defendant  subscribed  to 
plaintiff*ri  road  upon  the  condition  or  understanding  on  the  part  of  defend* 
ant  that  it  was  to  be  located  over  the  way  nearest  to  defendant's  residence 
the  law  is  for  defendant."  In  all  contracts  there  must  be  a  mutual  under- 
standing, there  is  no  such  thing  as  a  contract  dependent  solely  upon  the 
understanding  of  one  of  the  parties. 

John  8.  Kelley  for  appellant;  W.  E.  Selecman  and  George  Fulton  for  ap- 
pellee. 

Goose  v.  Leonabd. 

Filed  June  8,  1892.  Appeal  from  Louisville  Chancery  Court.     Opinion  of  the' 
court  by  Judge  Barbour,  «flirming. 

1.  Sale  of  stock  of  goods  with  agreement  not  to  en/; age  in  like  business — Where 
a  firm  engaged  in  the  general  grocery  business  sold  that  stock  of  groceries 
and  transferred  to  the  purchaser  their  lease  on  the  house,  agreeing  not  to 
engage  in  the  same  or  like  business  within  two  squares  of  that  house,  the 
contract  will  not  be  construed  as  an  agreement  on  their  part  to  abandon  the 
business  of  manufacturing  brushes  and  mops  and  selling  them,  together  with 
brooms,  buckets  and  wooden  wares,  at  wholesale  and  retail,  which  business 
they  then  carried  on  in  an  adjoining  house,  for  while  such  goods  are  almost 
universally  sold  in  groceries,  persons  who  sell  such  things  exclusively  are  not 
grocers.  And  while  the  failure  of  the  purchaser  of  the  grocery  business  to 
complain  of  the  selling  of  the  brushes,  <fec.,  for  near  four  mouths  does  not 
operate  as  an  estoppel,  it  is  persuasive  evidence  against  his  interpretation 
of  the  contract. 

2.  5Ww^— Contracts  of  this  character  are  no-  to  be  enlarged  by  con- 
struction. And  the  contract  in  this  case  must  be  construed  in  the  light  of 
the  circumstances  attending  its  execution. 

W.  O.  Harris  for  appellent;  Kohn,  Baird  &  Speokert  for  appellee. 


BouBMAN  V.  Commonwealth. 

Filed  June  15,  1892.     Appeal  from  Hardin  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  reversing. 

1.  Liquor  selling — Sale  by  agent — Upon  the  trial  of  appellant,  under  an  in- 
dictment for  selling  liquor  to  G.  in  violation  of  the  prohibition  law  of 
Hardin  county,  the  appellant  testified  that  he  took  G.'s  money  and  with  it 
bought  for  him  the  whisky,  and  that  he  made  nothing   whatever  by  the 
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tranBRction,  had  no  interest  in  the  whisky  and  merely  procured  it  as  a  matter 
of  accommodation  for  a  friend.  //i'A/— That  the  court  erred  in  refnsini;  to 
insract  the  jury  that  if  defendant,  in  j^ood  faith,  **acted  for  an  accommoda- 
tion to  hie  friend,"  in  procuring  the  whisky  for  him  and  had  no  interest  iu 
it,  they  should  find  for  him. 

2.  ^mt — If  defendant  acted  as  agent  for  the  seller  he  is  guilty,  whether 
he  made  a  profit  or  not. 

Hobson  <fe  O'Meara  for  appellant;  W.  J.  Hendrick  and  R.  Reid  Rogers  for 
appellee. 

N.  N.  A  M.  V.  Co.  V.  Walkeb. 

Filed  June   15,  1892.     Appeal  from   Livingston  Court  of   Common    Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Conirihutorv  n€}iligence — In  this  action  to  recover  damages  for  personal 
injuries  not  resulting  in  death,  it  was  error  to  instruct  the  jury  that  if  de- 
fendant was  guilty  of  willful  neglect,  they  could  not  consider  the  question 
of  plaintiff's  contributory  neglect.  But  as  the  jury  was  so  instructed  with- 
out objection  or  exception  on  the  part  of  defendant  it  can  not  complain 
of  the  error. 

2.  Measure  of  damn ^cs—  Excessive  verdict — When  the  facts  do  not  warrant 
the  giving  of  punitive  damages  the  measure  is  the  actual  loss  the  plaintiff 
has  sustained  from  his  injury,  If  he  has  been  thereby  deprived  from  attend- 
ing to  his  ordinary  business  and  occupation,  he  is  entitled  to  be  compen- 
sated for  the  time  so  lost,  and  the  jury,  in  estimating  the  amount  of  damages 
to  be  given,  may  take  into  cousideration  the  bodily  injuries  sustained, 
the  mental  and  physical  pain  endured,  the  expenses  incurred  for  medical 
servicep,  medicine  and  nursing  and  finally  his  loss  of  capacity  to  perform 
the  kind  of  labor  for  which  he  is  fitted,  this  depending  upon  the  calling  in 
-which  he  was  engaured,  the  amount  of  money  he  was  able  to  earn  therefrom 
and  the  regularity  of  his  employment. 

In  this  case,  taking  into  consideration  the  circumstances  of  the  accident 
and  the  extent  of  the  plaintiff'ri  loss  of  time,  suffering  and  capacity'  to 
labor,  the  court  is  of  the  opinion  that  a  verdict  for  f  1.2.^0  for  the  loss  of* one 
joint  of  the  right  thumb  is  so  excessive  that  it  should  be  set  aside,  the  plain- 
tiff not  being  entitled  to  punitive  damages. 

P.  H.  Darby  and  Hendrick  A  Qrayot  for  appellant;  J.  W.  Bush  and  J.  C. 
Hodge  for  appellee. 

L.  &  N.  R.  R.  Co.  V.  Law. 

Filed  June  15,  1892.     Appeal  from  Warren   Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  reversing. 

Excessive  verdict — A  verdict  for  $2,000  for  the  loss  of  th<j  end  of  plaintifP^s 
left  thumb  is  so  excessive  as  to  authorize  a  reversal,  no  circumstances  of 
aggravation  being  shown. 

Dulaney  A  Mitchell  for  appellant;  B.  F.  Proctor,  Thomas  H.  Hines  and 
Fdward  W.  Hines  for  appellee.  # 

DavBNFOBT,    PeTSBS  t,    Co.    v.    RULB    ife    CO.^S   TBURTKK. 

Filed  June  15,  1892.    Appeal  from   Franklin  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

1,  Sales  of  personal  property — Passing  of  title — Appellants  made  advances  of 
money  to  R.  &  Co.,  with  the  understanding  that  they  would  be  repaid  in 
0Qch  lumber  as  they  should,  from  time  to  time,  order  to  be  delivered  to  them 
on  the  oars  at  Frankfort,  billed  as  they  should  direct.  They  were  to  be 
charged  with  the  lumber  as  it  was  ordered  and  delivered.  For  the  purpose 
of  supplying  the  anticipated  orders  of  the  appellants,  R.  &  Co.  bought  logs 
which  would  supply  the  kind  of  lumbir  experience  had  shown  would  be  re- 
quired for  the  purpose,  and  when  the  logs  were  oonvefrted  into  lumber  they, 
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in  RDticipation  of  the  orders  from  appellants,  piled  it  in  ricks  and  marked 
the  ricks:  *'8old;  D.,  P.  &>  Co.,"  but  from  the  ricks  thns  marked  R.  &  Co. 
sold  to  other  parties  at  their  will.  R.  &.  Co.  having  made  an  assignment  for 
the  benefit  of  their  creditors,  in  this  contest  between  their  assignee  and  ap- 
pellants as  to  the  title  to  the  lomber  thus  set  apart,  HcU — That  thA  title  was 
still  in  R.  ^  Co.  at  the  time  of  the  assignment  and,  therefore,  passed  to 
their  assignee. 

2.  liight  to  file  anundeJ  pUadinf; — The  court  did  not  abase  its  discretion  in 
rejecting  an  amended  answer  asserting  a  lien,  as  it  was  not  offered  until 
after  the  case  was  submitted  upon  the  issue  as  to  ownership. 

8.  Lien — A  promise  by  a  debtor  to  pay  his  creditor  out  of  particular 
property  does  not  give  a  lien.  Therefore,  the  amendment  would  not  have 
availed  any  thing  if  it  had  been  filed. 

I  W.  J.  Hendrick  and  Reid  Rogers  for  appellants;  D.  W.  Lindsey  for  ap* 
pellees. 
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Bates  v.  Commonwealth. 
{Filed  June  14,  1892— iVo^  to  be  reported.) 

1.  Criminal  iaw — Evidence — On  a  trial  for  mnrder,  it  was  error  to  admit 
evidence  concerninur  the  clothing  and  other  insignia  of  a  peace  ofBcer,  worn 
by  the  deceased  at  the  time  of  the  homicide,  which  conduced  to  show  that 
he  as  marshal  was  endeavoring  to  arrest  the  accnsed,  it  appearing  that  de- 
ceased at  that  time  was  not  in  fact  a  peace  officer  and  not  authorized  to 
arrest  the  accused  without  a  warrant. 

2.  Same — Instructions — The  court  should  have  instructed  the  jury  that  the 
deceased,  at  the  time  of  the  homicide^  was  not  a  marshal  and  had  no  right  to 
arrest  or  molest  the  accused  without  a  warrant. 

3.  Evitience — Dytn^  dec tarat tons— TYie  declaration  of  the  decedent,  made  a 
short  time  before  his  death  and  not  in  tne  presence  of  the  accused,  ought 
not  to  have  been  admitted  as  a  dying  declaration,  because  not  made  in  a 
situation  **so  solemn  and  so  awful"  as  is  essential  to  constitute  it  a  dying 
declaration,  although  the  deceased  said  at  the  time  he  believed  he  was  going 
to  die. 

4.  Instrmtions — Self-defense — Where  the  deceased  was  shot  and  killed,  at  a 
time  when,  acting  in  concert  with  another,  with  drawn  pistol  he  was  assault- 
ing the  accused,  the  latter,  on  his  trial  for  murder,  was  entitled  to  an  in- 
struction authorizing  his  acquittal  upon  the  hypothesis  of  his  having  shot 
the  deceased,  when  he  had  reasonable  grounds  to  believe  he  was  in  danger  of 
loss  of  life,  <fcc.,  at  the  hands  of  deoeased^s  companion. 

Robert  J.  Breckinridge  for  appellant 

W.  J.  Hendriek  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  ifl  the  second  appeal  from  judgment  convicting  Pomp  Bates,, 
under  a  Joint  indictment  against  him  and  George  Ward,  for  the 

vol.  14 — 12 
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murder  of  George  Wells,  though  the  grounds  now  relied  on  are  dif- 
ferent from  those  upon  which  the  judgment  was  reversed  on  the 
former  appeal. 

The  facts  proved  on  the  last  are  not,  however,  essentially  different 
from  those  found  on  the  former  trial  and,  therefore,  it  is  not  neces- 
sary to  repeat  them  at  length. 

It  appears  from  the  record  before  us,  as  shown  by  the  former 
one,  that  the  accused  was  quietly  and  peaceably  sitting  down  in  a 
room  of  an  eating-house  waiting  for  his  breakfast,  as  were  several 
others  of  his  com  pan  ions,  who  were  raftsmen  on  their  way  home  in  Clay 
county,  when  the  deceased,  accompanied  by  another  person  named 
Sampson,  both  beijig  armod,  entered  the  room  and  approaching  one  of 
them.  Little,  seized,  disarmed  and  carried  him  to  the  door  of  the 
house,  where  he  was  delivered  to  oneKussell,  who  had  accompanied 
the  deceased  and  Sampson  to  the  house.  The  two  then  returned  to 
where  appellant  was  sitting  and,  as  the  evidence  tends  to  show, 
asl(*ep,  and  also  took  hold  of  him,  when  one  of  his  companitms. 
Ward,  with  an  oath,  demanded  that  he  be  turned  loo^^e.  Where- 
upon Sampson  turned  his  attention  to  Ward  and  they  commenced 
firing,  there  being  several  shots  fired  in  the  room,  creating  of  course 
B,  good  deal  of  confusion.  .   . 

In  the  meantime  appellant  and  deceased  were  struggling  but  do 
not  seem  to  have  been  together  when  the  latter  was  shot  and  it  is 
not  entirely  certain  who  did  inflict  the  fatal  wound. 

The  court  permitted  evidence  to  go  to  the  jury  showing  the  kind 
and  color  of  clothes  worn  by  deceased  and  also  insignia  of  the  office 
of  marshal  that  he  had  about  his  person.  Inasmuch  as  the  deceased 
was  not,  at  the  time,  marshal,  nor,  if  he  had  been,  was  authorized 
to  seize  and  arrest  appellant  without  a  warrant,  it  was  prejudicial  to 
appellant  to  admit  any  evidence  having  the  effect  to  show  or  indi- 
cate to  t  lie  jury  he  was  invested  with  authority  of  a  peace  officer, 
€S])ecially  as  the  court  failed  to  instruct  the  jury,  as  it  ought  to  have 
done,  he  was  not  marshal  aiul  had  no  right  to  arrest  or  molest  ap- 
pellant without  a  warrant. 

The  testimony  of  the  witness.  Helm,  was  clearly  incompetent. 
W^hat  the  deceased  said  to  him,  without  the  presence  of  appellant, 
a  short  time  i^efore  his  death,  is  not  competent  as  a  dying  declar- 
ation, for  he  was  not  then,  according  to  the  witness's  statement,  in 
the  situation  **so  solemn  and  so  awful  as  is  considerety  by  the  law  as 
creating  an  obligaticm  equal  to  that  which  is  imposed  by  a  positive 
oath  in  a  court  of  justice.'^  It  is  true  he  told  the  witness  he  believed 
he  was  goihg  to  die,  but,  niani firstly,  the  statement,  as  it  appears  on 
the  record,  was  not  made  under  a  sense  of  impending  death. 

The  court  instructed  the  jury  to  acquit  appellant  upon  the  hypo- 
thesis of  his  having  reasonable  grounds  to  believe  he  was  then  and 
there  in  inmiediate  danger  of  loss  of  life  or  great  bodily  harm  at  the 
hands  of  Wells,  the  deceased,  but  erroneously  refused  to  give  an  in- 
struction upon  the  hypothesis  that  he  had  grounds  to  believe  the 
same  danger  from  Sampson  existed. 

The  deceased  and  Sampson,  both  armed,  were  acting  in  concert, 
and  together  had,  with  pistols  drawn,  unlawfully  assaulted  appel- 
lant, and  why  he  should  be  restricted  to  the  single  ground  of  defense 
that  SVells,  the  deceased,  was  about  to  shoot  him,  when  Samp6<m 
was  not  only  present  aiding  Wells  but  was  actually  shooting  in  the 
room,  we  do  not  see. 

For  the  errors  indicated  the  judgment  is  reversed  for  a  new  trial, 
consistent  with  this  opinion. 
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Stroud  v.  Commonwealth. 
{Filed  June  16,  1892.) 

1.  An  indictment  for  murder  must  allege  that  tfie  crime  was  committed  feloniously^ 
;ftnd  the  fact  that  the  accDsed  whb  convicted  of  Yolantary  maiifilaDf^hter  only, 
does  not  cure  the  defect  in  the  indictment,  since  a  feloniuns  intent  iiii  an 
essential  element  of  the  offense  also. 

2.  Defect  in  indictment  not  waived  by  entry  of  plea  of  not  guilty — The  defect 
in  the  indictment,  by  reason  of  its  failnre  to  aver  that  the  crime  was  done 
feloniously,  was  not  waived  by  the  entry  of  the  plea  of  not  gaiity  by  the 
defendant  and  the  swearing  of  the  jury.  Even  after  such  plea  and  the 
^wearinji^  of  the  jury,  the  defendant's  demurrer  to  the  indictment  should 
have  been  sustained. 

3.  Criminal  Unv — Evidence — The  outcry  of  one  who  was  a  mere  by -slander' 
at  a  difficulty,  which  resulted  iu  a  homicide,  is  not  admissible,  on  the  trial  for 
ofinrder  of  the  survivor  of  the  difficulty,  as  a  part  of  the  res  gestiC,  But  if 
sach  outcry  was  made  in  the  hearing  of  the  accused,  it  may  become  compe- 
tent as  conducing  to  show  the  bona  fides  of  the  acts  of  the  accused  during 
the  difficulty. 

S.  P.  Love,  E.  Dudley  Walker  and  Cha.s.  Eaves  for  appellant. 
W.  J.  Hendrick  and  R.  Reid  Rogers  for  appellee. 
Appeal  from  Muhlenberg  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

This  indictment  is  for  the  common  law  offense  of  murder.  It  is 
conceded  upon  the  part  of  the  State  that  it  is  defective  in  not  charg- 
ing that  it  was  done  feloniously.  The  case  of  Kaelin  v.  Common- 
wealth, 84  Ky.,  3.')4,  is  conclusive  upon  this  point  and  it  is  needless 
to  again  review  the  authorities. 

It  does  not  matter  that  the  accused,  in  this  case,  was  convicted  of 
voluntary  manslaughter  only,  because  it  is  a  felony  at  common  law 
and  must  becharjred  to  have  been  done  feloniously.  This  is  an  es- 
sential in  every  charge  of  felony  at  common  law,  and  centuries  of 
experience  have  confirmed  the  wisdom  of  the  rule.  A  felonious 
intention  is  of  the  substance  of  every  such  offense.  One  can  not  be 
convicted  of  a  felonious  killing  unless  it  be  charged  that  it  was  done 
feloniously. 

It  is  ur$>ed,  however,  that  the  defect  in  the  indictment  was  waived 
by  the  failure  of  the  accused  to  demur  to  it  until  after  he  had  entered 
the  plea  of  "not  guilty"  and  the  jury  had  been  sworn,  and  this  view 
the  lower  court  likely  adopted  in  overruling  the  demurrer. 

There  is  no  provision  in  the  Criminal  Code  forbiddine  the  filing  of 
a  demurrer  after  a  plea  of  **not  guilty"  has  been  entered  and  the  jury 
sworn  to  try  the  case. 

This  plea,  by  section  175  of  that  Code,  amounts  merely  to  a  denial 
of  every  material  averment  in  the  indictment.  It  adds  nothing  to  it, 
and  it  was  e.xpressly  held  in  Elllis  v.  Commonwealth,  78  Ky.,  13C, 
that  an  objection  to  it  in  the  form  of  demurrer,  although  made  after 
the  sw^earing  of  the  jury,  did  not  come  too  late. 

In  answer  to  a  question  by  the  accused  a  witness  testified  that  im- 
mediately at  the  firing  of  the  first  shot  by  the  accused  some  one  said: 
*'Liook  at  Rose  (the  deceased),  he  is  coming  on  to  Stroud  with  a 
knife."  This  evidence  was  excluded.  It  does  not  appear  that  it 
was  said  by  a  co-adjutor  or  a  participant  in  the  difficulty. 

Whatever  is  said  by  a  party  to  the  occurrance  or  a  co-adjutor,  in 
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eases  of  homicide,  is  competent  to  show  the  character  or  qaalfty  of 
the  act;  but  the  statement  of  a  by-stander,  who  is  in  no  way  acting 
in  concert  with  the  parties  to  the  transaction,  does  not  constitute  a 
part  of  the  res  gestce.    Bradshaw  v.  Commonwealth,  10  Bueh,  576. 

If,  however,  the  statement  was  made  within  the  hearing  of  the 
accused  and  just  before  or  as  he  fired  at  the  deceased,  then  it  was 
competent  as  bearing  upon  the  bona  fides  of  the  act.  He  was  de- 
fending upon  the  ground  that  the  Jkilling  was  done  in  self-defense. 
Whether  he  had  reasonable  grounds  to  believe  he  was  then  in 
danger,  whether  he  acted  prudently,  in  good  faith  and  under  reason- 
ably grounded  fear  of  harm  to  himself  were  matters  in  i:«ue,  and  if 
the  statement  was  made  as  above  indicated  it  was  competent  evi- 
dence to  illustrate  them. 

Judgment  reversed,  and  cause  remanded  for  further  proper  pro- 
ceedings. 


Macklin  v.  Commonwealth. 
{Filed  June  16.  1892.) 

1.  Criminal  laiv — Evidence — Testimony  concerning  the  conduct  and  con* 
▼eraation  of  the  deceased,  two  or  three  honrs  before  he  was  shot  by  the 
accused,  and  at  a  place  a  mile  distant  from  the  scene  of  the  homicide  and 
having  no  relation  to  or  connection  with  the  accused,  was  incompetent  on 
the  trial  of  the  accused  for  murder. 

2.  The  statements  of  the  deceased  concerning  the  homicide  were  properly- 
admitted  in  this  case  as  his  dying  declaration. 

3.  Boundary  of  county  along  a  turnpike  road — The  county  of  RobertaoUr 
which  was  created  after,  and  in  part  out  of,  Nicholas  county,  extends  "to  the 
Maysville  and  Lexington  turnpike  road;  thence  along  said  road,"  4&c.  In 
a  case  where  a  murder  occurred  on  said  turnpike  road,  it  is  held  that  th» 
whote  of  said  road  is  within  the  boundary  and  jurisdiction  of  Nicholas 
county.     The  division  line  of  the  two  counties  is  not  the  center  of  said  road. 

Hanson  Kennedy  for  appellant. 

W.  J.  Hendrick  and  R.  Keid  Rogers  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  JudK,e  Lewis, 

A  party  of  young  men,  July  5,  1891,  being  Sunday,  went  from 
Maysliek  to  Blue  Lick  ^Springs  in  a  wagon  for  the  purpose  of  playing 
base  ball,  the  deceased,  George  Weisbradt  being  one  of  them.  They 
had  in  the  wagon  a  k^  of  beer,  which  was  consumed  some  time 
before  the  homicide,  and  perhaps  some  of  them,  including  the  de- 
ceased, drank  some  whisky,  procured  at  a  place  about  one  mile 
mile  beyond  the  springs. 

It  appears  that  the  deceased  and  some  otheis  aiding  him  took  from 
a  boy  a  pistol  and  removed  the  cartridges,  but,  subsequently,  re- 
turned it  to  him. 

About  one  o'clock  the  deceased  and  his  companions  had  assembled 
around  the  wagon,  preparatory  to  returning  to  Maysliek,  when  the 
accused,  Macklin,  approached,  in  company  with  a  man  named  HoK 
land,  who  said,  pointing  to  the  deceased,  'Hhere  is  the  man  who  haa 
your  pistol."; 

There  is,  as  generally  occurs  in  sfueh  eases,  some  discrepancy  in 
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the  recital  ^iven  by  different  witnesses  of  what  was  a^id  and  done 
by  the  parties,  but  there  is  no  dispute  of  the  deceased  saying:  to  the 
aceusea,  in  reply  to  the  question  asked,  that  he  had  driven  the  pistol 
back  to  theyoune  man,  and  it  is  also  shown  that  he  then  offered  to 
return  the  cartricff^es  he  had  taken  out  of  the  pistol.  Thereupon  the 
accused  said,  **I  would  like  to  see  any  son-of-a- bitch  take  a  pistol 
from  me."  Some  of  the  witnesses  say  the  deceased  asked  what  he 
'ii'ould  have  done,  to  which  he  replied,  he  would  shoot  him. 

There  is  a  «:reat  preponderance  of  the  evidence  of  those  who  wit- 
nessed the  difficulty  that  the  deceased  neither  said  nor  did  any  thing 
indicating  a  purpose  to  assault  the  accused,  but  that,  without  provo- 
<?ation  or  demonstration,  the  accused  then  drew  a  pistol  and  shot  him 
twice,  once  in  his  neck  and  once  in  his  body,  and  then  ran  away  and 
was  finally  arrested  in  the  State  of  Texas  and  brought  back  to  Ken- 
tucky. 

The  nearest  approach  to  a  demonstration  on  the  part  of  the  de- 
ceased, aecordins:  to  the  testimony  of  two  or  three  witnesses  most 
favorable  to  the  accused,  was  to  advance  with  his  hand  behind  him, 
stating  he  was  willing  to  shoot  with  the  accused.  But  that  version 
of  the  difficulty  can  not  be  true,  because  both  shots  struck  him  on 
his  left  side.  He  was,  at  the  time,  without  his  coat  and,  an  examin- 
ation showed  he  had  no  pistol  on  his  person  or  other  weapon  besides 
a  pocket  knife.  Not  long  before  seeking  the  deceased  the  accused 
had  fired  off  his  pistol  twice  and  was  heard  to  make  threats  of  vio- 
lence against  the  person  who  had  taken  the  pistol  from  the  young 
man  referred  to. 

Counsel  complains  of  the  action  of  the  court  in  excluding  testi- 
mony in  regard  to  conduct  and  conversation  of  the  deceased  two  or 
three  or  more  hours  before  he  was  shot  at  a  place  a  mile  away  from 
the  scene  of  the  homicide,  and  having  no  relation  to,  or  connection 
with,  the  accused,  for  it  does  not  appear  they  had  ever  met  belore. 

We  do  not  see  in  what  way  the  evidence  could  have  relieved  the 
accused  from  the  legal  c(»nsequences  of  his  act  or  in  the  least  degree  ex- 
cused or  mitigated  his  offense. 

Objecti(»n  is  also  made  to  action  of  the  court  in  permitting  proved 
alleged  dying  declarations  of  the  deceased.  There  can  be  no  serious 
question  of  the  deceased  being,  at  the  time,  in  the  mental  and  phys- 
ical condition  necessary  to  make  his  statements  competent  proof  as 
dyin^  declarations,  nor  do  we  see  wherein  that  part,  which  the  court 
permitted  to  go  to  the  jury,  was  inadmissible. 

But  we  need  not  consider  the  question,  because  the  evidence,  inde- 
pen«lent  of  dying  declarations  proved,  was  so  overwhelming  and 
convincing  as  to  leave  no  room  whatever  for  the  jury  to  reasonably 
doubt  that  the  accused  sought  and  maliciously  took  the  life  of 
deceased  without  any  pretext  of  self-defense,  although  the  verdict 
was  only  manslaughter  and  confinement  in  the  penitentiary  for  21 
years.  Nor  is  there  any  error  to  the  prejudice  oi*  accused  in  the  in- 
istructions. 

The  evidence  shows  the  accused  and  deceased  were,  when  the 
jshooting  occured,  both  standing  west  of  the  center  of  a  turnpike 
Toad  that  constitutes  the  boundary  line  between  the  counties  oT 
I^icholas  and  Robertson,  but  the  de(*eased  was,  immediately  after  he 
fell,  removed  to  a  house  east  of  the  road,  where  he  died  the  next 
xiay.  And  counsel  now  argues  that  as  the  dividing  line  is  the  center 
^f  the  road,  and  the  shooting  occurred  west  of  the  line  or  in  Robert- 
son county,  the  Nicholas  Circuit  Court  had  no  jurisdiction  of  the 
offense. 

Jn  the  case  of  Trustees  v.  Landon,  8  Bush,  679,  cited  by  counsel, 
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it  was  held  as  a  general  rule  that  "where  land  is  sold  bounded  by  a 
highway  or  upon  or  along  a  highway  the  thread  or  center  line  of  the 
same  is  presumed  to  be  the  limit  and  boundary  of  sucli  land,  in  strict 
analogy  with  .the  case  of  a  stream  of  water  not  navigable,  and  the 
same  rule  applies  to  a  private  street  as  well  in  the  city  as  in  the 
country,  opened  by  the  grantor  upon  which  he  sells  house-lots,  bind- 
ing upon  it/' 

The  reason  for  thus  describing  the  boundary  of  land  bordering:  on 
a  highway  or  public  street  is,  that  although  the  land  may  be  thus 
dedicated  to  public  use  the  original  owner  retains  the  fee  and  right 
of  property  not  incompatible  with  the  public  use,  and  when  aban- 
doned by  the  public,  use  and  posseesion  of  the  land  revert  to  him; 
and,  consequently,  as  between  subsequent  vendees  and  owners  of 
land  on  each  side  of  such  highway  or  street  the  division  line  is  as- 
sunned  to  be  the  center  thereof.  There  maj^  however,  be  such  clear 
and  precise  description  in  a  deed  or  will  as  to  restrict  even  the  title 
of  the  grantee  to  the  edf^e  of  a  highway  or  street.  But  it  will  be 
observed  that  the  public  has  the  actual  possession  and  use  of  such 
street,  and  the  control  and  jurisdiction  of  it  is  in  the  county  or  town 
or  city,  notwithstanding  the  fee  may  be  in  the  original  owner  or  his 
vendees. 

The  rule  laid  down  in  the  case  cited  does  not  nor  should  apply 
in  fixing  the  boundary  line  of  a  county,  there  being  no  reason  for  it, 
and,  consequently,  the  division  line  between  two  counties  must  be 
determined  by  the  actual  description  given  in  the  legislative  act  or 
according  to  actual  survey  made  in  pursuance  of  the  statute. 

80  far  from  there  being  any  reason  for  assuming  the  center  of  a 
public  highway  as  the  dividing  line  between  two  counties,  contrary 
to  the  actual  description  of  it,  there  is  a  public  necessity  for  the  high- 
way to  be  wholly  within  and  under  jurisdiction  of  one  or  the  other 
of  such  counties. 

The  county  of  Robertson  was  created  after  and  in  part  out  of 
Nicholas  county  and  the  boundary,  according  to  the  calls,  to  b(»gin 
'*at  the  bridge  on  Licking  river"  where  the  Maysville  and  Lexington 
turnpike  road  crosses  said  river;  thence  down  said  river  and,  ac- 
cording to  calls  mentioned,  **to  the  Maysville  and  Lexington  turn- 
pike road;  thence  with  said  turnpike  road  to  the  beginning." 

It  seems  to  us,  as  the  boundary  line  of  Robertson  county,  as  thus 
in  terms  described,  extends  only  to  the  turnpike,  it  can  not  be  fairly 
regarded  as  including  any  part  of  it,  but  the  whole  must  be  treated 
as  within  and  under  jurisdiction  of  Nicholas  county,  where  it  was 
before  Robertson  county  was  created,  for  the  Irne  of  Robertson 
county  can  not  be  fixed  at  tho  center  of  the  road,  consistently  with 
either  the  languajje  used,  properly  construed  or  put>lic  j)olicy. 

As,  therefore,  in  our  opinion,  the  shooting,  as  well  as  the  death, 
occurred  in  Nicholas  cOunty  the  circuit  court  of  that  county  had  juris- 
diction. 


Mathedy  v.  Commoxwkalth. 

{rUed  June  16,  iSd'l—JVot  to  be  reporteU.) 

1.  Criminal  law — Dyin^t^  declarations — The  stRtements  made  by  the  deceased 
at  the  time  he  requested  some  one  to  go  for  a  physician,  ought  not  to  have 
been  admitted  as  dying  declarations,  although  he  stated  at  the  time  he  wh» 
Koing  to  die.     His  desire  to  have  a  physician  indicates  that  he  was  not  at 
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the  time  under  such  a  solemn  expectation  of  impending;  dissolution  as  i» 
necessary  to  render  the  statements  admissible  as  dying  declarations. 

2.  Evidence —  What  dying  declarations  are  competent — Dying  declarations  are 
admissible  only  when  they  consist  of  statements  of  facts,  concerning  which 
the  deceased,  if  living,  wonld  be  permitted  to  testify;  when  snch  declaration 
i3  a  mere  expression  of  opinion,  it  is  not  competent. 

On  the  trial  of  appellant  for  marder  by  poison,  the  dying  declaration  of 
deot^ased  that  the  accused  had  poisoned  him  was  a  mere  expression  of  opin- 
ion and,  therefore,  not  admissible. 

3.  Evidence — On  the  trial  of  appellant  for  marder  by  poisoning  the  de- 
oeased,  it  was  error  to  admit  evidence  concerning  threats  made  against 
deceased  by  one  with  whom  the  appellant  had  no  connection,  and  evidence 
of  the  purchase  of  arsenic  by  snch  person,  of  which  appellant  had  no  knowl* 
edge,  was  incompetent. 

4.  Instructions — It  was  error  to  refuse  to  instract  the  jury  that  if  deceased 
caused  his  own  death,  and  not  in  any  way  through  the  agency  of  the  ao- 
CQsed,  they  should  acquit  the  accused,  and  that  to  convict  the  accused  of 
the  crime  of  poisoning  the  deceased,  they  must  believe  he  gave  the  wine  to 
the  deceased  to  drink,  with  a  knowledge  that  it  contained  poison. 

J.  W.  S.  Clements,  W.  E.  Selecman  and  John  W.  Lewis  for  ap- 
pellant. 

W.  J.  Hendriek,  C.  B.  Butner,  Finley  &  Shuck  and  Reid  Rogers 
for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Jud{?e  Pryor.. 

The  appellant  was  indicted  in  the  \Vashinp:ton  Circuit  Court  for 
the  murder  of  Jelf  Holliday,  the  offense  said  to  have  been  commit* 
ted  by  putting  arsenic  in  wine  that  was  drank  by  the  deceased  at 
the  instance  of  the  accused.  He  was  convicted  and  sentenced  to  be 
hanged. 

The  facts  show  that  George,  Vest,  a  son  of  Cal.  Vest,  was  killed  by 
one  of  Holliday's  sons,  and  that  Vest  (the  father)  when  informed  of 
the  fact  stated  that  it  ivas  not  Holliday'' s  son  that  did  the  killing  hut 
Jeff  Holliday  himself,  and  that  he  intended  to  get,  him  for  it^  and  if 
he  failed  to  get  him  one  way  he  would  another. 

It  seems  that  about  six  weeks  prior  to  the  death  of  Holliday,  Cal. 
Vest  sent  his  son,  Merrill,  to  Harrodsbur^  for  arsenic  to  cure,  as  was 
said,  some  diseased  hogs.  A  brother  of  the  appellant  went  with 
Merrill.  This  brother  purchased  the  arsenic  and  handed  it  to  young 
Vest,  who  took  it  home. 

The  testimony  fails  to  connect  the  appellant  with  the  knowledge 
even  that  arsenic  had  been  purchased,  and  the  only  evidence  of  any 
relation  between  the  accused  and  the  Vest  family  is,  that  Vest  had 
loaned  the  appellant  his  gun  and  also  his  cart  at  one  time,  but  noth- 
ing appears  from  the  testimony  that  would  make  the  appellant  the 
particula^r  friend  of  Vest  or  his  family. 

The  statements  of  Vest  were  permitted  to  go  to  the  jury  foi*  the 
purpose  of  showing  a  motive  on  the  part  of  the  appellant  for  taking 
the  life  of  Holliday,  and  whether  or  not  competent  will  hereafter 
appear. 

The  conviction  was  had  in  this  case  upon  the  statements  made 
by  the  deceased  shortly  before  his  death,  that  went  to  the  jury  as  dy- 
ing  declarations.  The  deceased,  a  short  time  before  he  died,  stated 
that  he  met  the  accused  in  the  highway  and  was  given  a  drink  by 
him  out  of  a  bottle  containing  wine;  that  after  he  drank  the  ao- 
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cused  put  the  bottle  to  his  own  mouth  but  drank  nothing,  letting 
the  bottle  fall  on  some  rocks  that  broke  it  into  several  pieces ;  that 
the  wine  was  very  bitter  and  he  was  burning  up  immediately.  His 
muscles  were  contracted,  had  convulsions  and  something  like 
tetanus. 

He  stated  at  the  time  he  was  suffering  that  the  accused  had  given 
him  poison  and  requested  those  present  to  go  for  a  doctor  and  notify 
his  family  that  he  was  going  to  die.  Where  he  says  he  drank  the 
wine  is  about  six  hundred  yards  from  the  house  in  which  he  died, 
And  not  more  than  fifteen  minutes  elapsed  from  the  time  he  drank 
the  wine  until  he  was  a  dead  man.  The  witnesses  describe  his  mus- 
cular movements  as  violent— a  constant  jerking  all  over,  rigidity  of 
the  limbs  and  a  clattering  together  of  his  teeth  when  an  attempt  was 
made  to  give  an  antidote.  He  evidently'  had  lock  jaw  from  the  in- 
tense suffering  produced  by  what  had  been  taken  internally. 
Physicians  to  whom  the  symptoms  were  detailed  pronounced  it 
strychnine  that  had  been  taken  by  him,  but  a  chemist  of  high  re- 
pute, analyzing  the  contents  of  the  stomach,  said  it  was  arsenic. 

The  deceased  had  been  addicted  to  drink  for  a  long  time;  was  verj^ 
dissipated  and  there  is  some  testimony  conducing  to  show  that  he 
was  subject  to  these  jerking  spells  as  stated  by  the  witness,  but  it  is, 
nevertheless,  evident  from  the  testimony  of  the  learned  chemist, 
that  arsenic  had  been  taken  by  him,  and  whether  death  could  have 
resulted  in  so  short  a  time  from  that  poison  is  a  question  to  be  more 
readily  answered  by  the  chemist  than  this  court,  although  it  is  man- 
ifest that  the  rapid  progress  of  the  poison  in  producing  the  fatal  result 
leaves  the  matter  in  doubt. 

The  testimony  of  the  Freemans  and  the  Calvins  as  to  what  was 
said  by  the  deceased  should  have  been  excluded  from  the  jury.  They 
were  not  dying  declarations,  as  his  desire  to  have  a  physician  sent 
for  indicates  dearly  that  the  deceased  had  hope  of  living,  although 
he  stated  at  the  same  time  he  was  going  to  die.  The  statements  were 
not  made  under  a  sense  of  im'pending  dissolution,  that,  under  the 
well-recognized  rules  of  evidence,  are  necessary  to  make  such  state- 
ments competent. 

In  this  vital  issue  between  the  Commonwealth  and  the  accused 
the  latter  has  made  a  statement  perfectly  consistent  with  the  theory 
of  the  defense,  and  to  turn  the  scale  in  favor  of  the  State  by  the  dec- 
larations of  the  deceased,  made  at  a  time  when  there  was  no  oppor- 
tunity to  cross-examine,  or  to  elicit  any  thing  from  him  that  might 
be  beneficial  to  the  defense,  the  court  should  be  satisfied  that  the 
statements  fall  within  the  rule  making  such  statements  competent. 
Other  witnesses  made  proof  of  his  statements  when  no  hope  of  re- 
covery seems  to  have  been  entertained,  and  that  proof  was  properly 
admitted,  except  that  .part  of  the  statement  made  to  the  effect  that 
the  accused  had  poisoned  him.  That  should  not  have  gone  to  the 
jury.  If  living,  the  witness  would  not  have  been  allowed  to  make 
the  statement. 

The  facts  occurring  at  the  time,  and  the  suffering  of  the  d^K^eased 
soon  after  the  drink  was  taken,  were  competent,  but  that  the  ac- 
cused poisoned  him  was  a  mere  matter  of  opinion.  The  law  is  well 
settled  that  the  declarations  of  the  deceased  are  admissible  only  to 
those  things  to  which  he  would  have  been  competent  to  testify  when 
sworn  as  a  witne^,  and  must  relate  to  facts  and  not  to  mere  opin- 
ions.   1  Greenleaf,  159;  59  California,  640. 

There  is,  however,  a  more  fatal  objection  to  this  conviction,  as  it 
now  appears,  than  the  admission  of  the  statement  that  the  ac- 
cused had  poisoned  him.    It  appears  from  the  uncontradicted  state- 
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luents  of  witnesses  that  the  accused  and  the  deceased  were  on  friendly 
terms,  and  that  no  motive  existed  for  his  taking:  the  life  of  the  de- 
•ceased,  and  the  arirument  for  conviction  must  have  heen  had  on  the 
fact  tliat  Vest  had  hired  or  induced  the  appellant  to  commit  the  of- 
fense. In  arriving  at  such  a  conclusion  we  enter  the  field  of  specu- 
lation, and  must  assume,  without  proof,  that  because  Holliday's  son 
killed  Vest's  son  that,  therefore,  Vest  employed  the  accused  to  take 
Holliday's  life.  There  is  no  testimony  that  the  accused  had  es- 
poused the  cause  of  the  Vests,  or  that  he  had  any  knowledc^e  that 
arsenic  had  been  purchased.  He  was  as  friendly  with  the  one  side 
as  the  other.  Vest  had  loaned  him  his  cart,  and  perhaps  his  jrun  at 
cue  time,  but  this  throws  no  light  as  to  the  manner  in  which  the 
<*rime  was  committed,  nor  did  it  connect  the  accused  with  its  com- 
mission or  make  him  a  party  to  this  family  quarrel.  In  permitting, 
therefore,  the  statements  of  Vest  to  go  to  the  jury  as  to  what  he  in- 
tended to  do  with  the  deceased,  and  the  proof  of  the  purchase  of  the 
arsenic  of  which  accused  had  no  knowledge,  laid  the  foundation  for 
assuming  that  Vest  must  have  employed  the  accused  to  take  HoUi- 
day's  life. 

The  testimony  was  dearly  incompetent,  and  the  fact  that  Ve^t 
prop<)sed  to  aid  the  accursed  in  his  defense  is  to  be  attributed  to  his 
hostility  to  Holliday.  and  as  the  natural  result  of  his  feeling  towards 
the  partisans  of  the  deceased,  and  not  to  the  fact  that  the  accused 
had  carried  out  any  purjwse  of  Vest  to  take  Holliday's  life. 

The  accused  may  be  guilty  of  this  horrid  crime,  but  if  so  he  should 
be  tried  and  convicted  upon  competent  testimony.  Again,  we  think 
the  court  should  have  told  the  jury  that  if  the  deceased  caused  his 
death  by  his  own  act,  and  not  in  anywise  through  the  agency  of 
the  accused,  they  should  acquit,  and  that  to  constitute  the  accused 
guilty  of  poisoning  the  deceased  they  must  believe  that  he  gave  the 
wine  to  the  deceased  to  drink  and  with  a  knowledge  that  it  con- 
tained poison.  This  is  in  substance  contained  in  instructions  A  and 
F  offered  by  the  defense  and  refused.  In  our  opinion  the  appellant 
is  entitled  to  a  new  trial. 

Judgment  reversed  and  remanded  for  that  purpose. 


Baker  w  Commonwealth. 
(lulled  Jime  18,  1892.) 

Criminal  law— Self -defense-  One  ri;;htfully  in  the  poRse^Rion  of  hifl  own 
land  ifl  not  required  by  law  to  retreat  when  a  trespHSRer  enters  apon  the 
premises  with  the  avowed  intention  of  forcibly  dis possessing;  him.  Snoh 
owner  may  "stand  his  ground'*  and  use  such  forOe  as  is  reasonably  necessary 
to  protect  his  person  and  property. 

While  the  owner  of  land  \?>  not  justified  in  taking  the  life  of  a  trespasser 
to  prevent  a  mere  trespass;  yet  if  the  trespass  is  forcibly  committed,  with 
the  intention  to  kill  the  owner  or  to  do  him  great  bodily  harm  in  case  he 
resists,  the  owner  may  resist  such  trespass  and  kill  the  intrudar,  if  he  has 
reasonable  grounds  to  believe  this  to  be  necessary  in  order  to  protect  his 
oWn  life. 

James  N,  Brafford,  Wilson  &  Rawlings  and  Knott  A  Edelin  for 
appellant. 

W,  J.  Hendrick  and  R.  Reid  Rogers  tor  appellee. 

Appeal  from  Knox  Cl.rcuit  Court. 
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Opinion  of  the  court  by  Juds:e  Bennett. 

The  appellant  and  his  father  had  had  a  law  suit  with  David  C- 
Baker,  in  which  some  real  estate,  belonging  to  the  appellant  and 
John  W.  Baker,  was  sold  and  purchased  by  David  C.  Baker. 

The  circuit  court  held  that  David  C.  Baker  was  entitled  to  said 
land  and  put  him  in  possession  of  it.  This  court  reversed  that  de- 
cision, holding  that  the  appellant  and  his  father  were  entitled  to  the 
•land.  Thereupon  upon  the  return  of  the  cause  to  the  circuit  court,  that 
court  caused,  by  proper  writ,  the  appellant  to  be  put  into  the  posses- 
sion of  said  land,  except  the  house  and  about  two  acres  and  a  half  of 
land  which  the  appellant  and  David  C.  Baker  agreed  that  the  latter 
might  hold  until  the  end  of  that  year  as  tenant. 

The  evidence  tends  to  show  that  after  the  year  had  expired  David 
C.  Baker  concluded  to  regain  and  hold,  by  force,  the  land  that  the 
appellant  had  been  put  into  the  possession  of.  David  C.  Baker's 
brother,  \Vm.  Baker,  knowing  that  said  land  had  been  restored  to  the 
possession  of  tne  appellant  by  order  of  the  court,  joined  with  him  to 
enter  upon  said  land  and  take  forcible  possession  of  it  and  fence  it  up. 
They  induced  others  to  join  them  in  the  enterprise.  And  they  did, 
purs'uant  to  said  purpose,  enter  upon  said  land  and  commenced  fenc- 
ing it  up. 

The  crowd  thus  engaged,  or  the  most  of  them,  went  upon  said 
land,  armed  with  pistols,  guns  and  rifles.  The  evidence  tends  to- 
show  that  they  proposed  to  take  forcible  possession  of  the  appellant'* 
land  and  to  kill  the  appellant  and  the  tenants  of  the  appellant  if  they 
attempted  to  resist  their  entry. 

This  condition,  as  appears  from  the  record,  caused  the  appellant 
and  his  tenant  to  arm  themselves  to  protect  themselves  against  what 
appeared  to  them  (and,  we  think,  with  reason)  to  be  a  trespass  upon 
the  appellant's  property  with  the  felonious  intention  of  killing  them 
if  they  attempted  to  resist  the  entry. 

On  the  morning  of  the  killing  the  deceased,  Wm.  Baker,  and 
others  went  upon  said  land,  the  most  of  them  being  armed  with 
pistols,  shot  guns  and  rifle  guns.  The  evidence  tends  to  show  that 
the  appellant  and  Ferguson  saw  them  coming  as  they  approached 
within  a  hundred  yards  of  appellant's  stable,  to  which  they  were 
apparently  coming.  The  appellant  and  Fertruson  then  took  shelter 
in  the  stable,  armed  with  guns.  When  the  trespassers,  Wm.  Baker 
being  in  the  lead,  had  approached  to  within  forty  yards  of  the  stable 
the  appellant,  as  the  evidence  tends  to  show,  ordered  them  to  stop, 
and  Wm.  Baker  refused  and  started  forward  toward  the  stable  and, 
as  he  did  so,  reached  for  the  gun  that  Patterson  was  carrying,  Patter- 
son being  close  by.  Just  then  the  appellant  shct  Wm.  Baker  from 
from  the  stable  and  then  a  general  firing  from  both  sides  com- 
menced. 

The  lower  court's  instruction  to  the  jury  upon  the  subject  of  self- 
defense  fails  to  tell  the  jury  thatappellant,  being  on  hisown  premises, 
was  not  bound  to  retreat,  but  had  the  right  to  stand  his  ground  and 
use  such  force  as  was  reasonably  necessary  to  repel  the  forcible  entry 
upon  his  premises. 

The  rule  upon  that  subject,  as  applicable  to  this  case,  is,  that  a 
person  is  not  bound  to  retreat  when  upon  hisown  premises,  but  may 
stand  his  ground  and  defend  his  person  or  property,  but  he  is  not 
justified  to  take  the  life  of  a  mere  trespasser  or  do  him  bodily  harm 
to  prevent  the  mere  trespass.  But  if  the  trespass  is  committei  with 
the  intention  of  killing  or  doing  the  owner  of  the  property  great 
bodily  harm,  if  he  resists  the  trespass,  in  such  case  the  trespass  is 
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committed  with  felonious  intention  against  the  owner  and  he  has 
the  rifi:ht  to  stand  his  ground  and  kill  the  felonious  trespasser  if  he 
has  reasonable  ground  to  believe  that  it  is  necessary  to  protect  his 
life  or  to  prevent  great  bodily  harm  at  the  hands  of  the  trespasser. 

According  to  the  facts  appearing  in  this  record  the  instructions 
upon  the  subject  of  conspiracy  should  not  have  been  given. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with  direc- 
tions to  grant  a  new  trial  and  for  further  proceedings  consistent  with 
this  opinion. 


RicHARDSox  V.  The  Mutual  Life  Ins.  Co.  op  Ky. 
{Filed  January  21,  1892.— J\7><  to  be  reported,) 

1.  Life  insurance — Non-payment  of  premiums — Conditions  precedent  and  subse- 
quent— Where  n  policy  of  life  insDrHtice  provides  that  in  case  of  default  of 
payment  of  the  annual  premiam  on  the  day  it  falls  dae,  the  policy  shall 
then  become  void  and  the  insurance  shall  cease;  the  payment  of  the  pre- 
miuras  on  or  before  the  day  they  were  doe  was  a  condition  precedent  to  the 
continuance  of  the  risk,  default  in  which  terminated  the  policy. 

2.  Same — Forfeitute — Waiver- T\i^  fact  that  the  insurance  company  very 
frequently  indulged  its  policy-holders  by  accepting  premiums  within  thirty 
days  after  they  became  due  and  continued  the  insurance  in  force  in  the 
meantime,  creates  no  obligation  on  the  part  of  the  company  to  waive  a  for- 
feiture incurred  by  default  in  prompt  payment  of  the  premium;  and  where 
socb  default  continues  for  nine  days  and  the  insured  dies,  the  company  will 
not  be  required  to  accept  the  past  due  premium  from  the  beneficiary  of  the 
policy. 

3.  Same—Kehates — A  policy  provided  that  after  the  payment  of  two  annual 
premiums  the  insured  could  use  the  accrued  rebate  as  a  credit  on  the  third 
premium  or  to  extend  the  policy  for  a  detinite  time.  After  the  payment  of 
one  premium  on  a  policy  the  company  offered  to  credit  a  rebate  on  the  sec- 
ond premium,  but  notified  the  iHsured  that  if  such  premium  was  not  paid 
when  due,  the  policy  would  be  terminated,  &c.  The  insured  made  default 
in  payment  of  the  second  premium  and  died  nine  days  thereafter.  Held— 
That  the  amount  of  rebate  did  not  prolong  the  period  of  insurance,  and 
the  policy  was  forfeited  by  the  failure  to  pay  the  second  premiam. 

W.  G.  Anderson,  Simrall  &  Bodley  and  \Vm.  Lindsay  for  appel- 
lant. 

Wm.  Mix  and  Humphrey  &  Davie  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee  issued  an  insurance  policy  on  the  life  of  E.  T,  Rich- 
ardson for  the  benefit  of  the  appellant,  who  was  his  wife.  The  pre- 
mium, to  be  paid  each  year  on  or  before  the  22d  of  February,  was 
$413.  One  of  the  premiums  (the  first)  was  paid,  and  a  short  time 
aftor  the  second  premium  became  due  Richardson  died. 

He  had  been  notified  that  the  second  premium  would  fall  due  and 
that  he  was  entitled  to  a  credit  upon  it  by  reason  of  a  dividend  of 
$42.10.  He  died  on  the  29th  of  February,  seven  days  after  the  sec- 
ond premium  should  have  been  paid.  He  attempted  to  Ix^rrow  the 
raonej'  to  meet  the  payment,  but  failed.  His  policy  was  cancelled 
on  the  books  of  the  company  by  reason  of  the  non-payment,  and  the 
beneficiary  of  the  policy  having  tendered  the  premium  to  the  com- 
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pany  after  her  husband's  death,  and  the  company  declining  to  pay 
the  policy,  this  action  was  brought  to  recover  the  amount  of  the 
insurance. 

The  ground  of  recovery  is,  that  it  was  the  custom  of  the  company 
to  waive  the.prompt  payment  of  premiums  and  to  accept  them  within 
thirty  days  after  they  became  due,  a  fact  known  to  the  insured. 

Further,  that  the  company  had  elected  not  to  cancel  the  policy, 
and  was  applying  to  the  premium  due  the  $42  of  profits  that  had  been 
set  apart  for  that  purpose. 

That  the  company  had  indulged  its  patrons  by  accepting  the  pay- 
ment of  the  premiums  long  after  they  had  become  due,  affords  no 
argument  in  favor  of  the  recovery  in  a  case  like  this.  Doubtless,  if 
the  insured  had  been  a  well  man,  or  in  good  health,  at  any  time 
within  a  reasonable  period  after  the  premium  matured,  the  company 
would  have  received  the  money  and  restored  the  policy;  but  the 
mere  indulgence  to  those  insured  ought  not  to  affect  the  written 
contract,  or  require  the  company  to  accept  the  premium  after  its  ?iia- 
turity,  when  the  insured  is  in  bad  health  and  perhaps  in  a  dying 
condition.  The  insured  was  in  bed,  sick,  when  the  application  for 
indulgence  was  made  by  his  agent,  Anderson,  and  died  in  a  few  days 
after. 

The  fact  of  his  illness  was  unknown  at  that  time  to  both  Anderson 
and  the  company,  but  it  is  apparent  if  Anderson  had  tendered  the 
money  on  that  day  it  would  have  been  received,  or  the  policy  would 
have  been  restored  if  the  insured  had  recovered  his  health  and  made 
an  offer  to  pay  within  a  reasonable  time. 

Such  indulgence,  it  seems  to  us,  should  not  prejudice  the  company 
or  relieve  the  insured  from  the  necessity  of  complying  with  his  con- 
tract. What  is  that  contract?  It  reads:  '*In  consideration  of  the 
sum  of  four  hundred  and  thirteen  dollars  and  —  cents,  and  of  the 
like  sum,  to  be  paid  on  or  before  the  22d  of  February  in  every  year 
during  the  continuance  of  this  contract,  do  insure  the  life  of  E.  T. 
Richardson  in  the  sum  of  $10,000  for  the  term  of  his  natural  life,  Ac., 
but  in  case  of  defaiiH  of  the  pat/ment  of  any  premium  on  the  day  it 
falls  due,  the  i)olicy  shall  then  become  void  and  insurance  shall 
cease." 

This  contract  was  to  last  during  the  life  of  the  insured,  but  was 
subject  to  be  defeated  by  a  failure  to  comply  with  its  terms.  This 
court  held  in  effect,  in  the  cases  of  Gregory  v.  St.  Louis  Mutual,  10 
Bush,  310,  and  Montgomery  v.  Pha?nix  Insurance  Company,  14  Bush, 
51,  that  the  payment  of  the  premiums  was  a  condition  precedent  to 
the  continuance  of  the  risk,  and  while  some  of  the  cases  referred  to 
by  counsel  determine  that  the  payment  is  a  condition  subsequent, 
the  non-i>erformance  of  which  may  incur  a  forfeiture,  or  may  not, 
according  to  circumstances,  we  are  not  disposed  to  follow  them,  and 
for  the  reason  that  the  contract  of  insurance  by  its  plain  terms  ends 
the  liability  on  the  part  of  the  company  upon  the  failure  to  pay.  It 
Is  true  this  provision  of  the  policy,  in  regard  to  non-payment,  may 
be  waived  by  the  company,  but  there  is  nothing  in  this  case  show- 
ing a  waiver,  but  an  effort  on  the  part  of  the  company  to  enable  the 
insured  to  restore  his  lost  rights  if  within  his  power. 

Again,  it  is  provided  by  this  policy,  that  after  the  payment  of  two 
premiums  the  assured  can  use  the  rebate  on  the  third  premium, 
either  as  a  credit  upon  it  or  as  extending  the  policy  for  a  definite  length 
of  time.  The  insured  had  not  paid  the  second  premium,  and  was 
not  entitled  to  the  rebate;  still  the  company  offered  to  give  him  the 
rebate  on  the  second  premium,  and  wrote  the  insured  to  that  effect, 
with  the  notice  that  '*if  the  premium  was  not  paid  on  or  before  the 
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day  it  matured  the  policy  would  terminate,  except  as  provided  in  the 
by-laws,  after  two  annual  premiums  have  heen  paid  in  cash,  and 
can  be  renewed  only  by  the  consent  of  the  company." 

No  payment  was  made,  and  the  policy  cancelled  on  the  books 
of  the  company.  Merri  weather  testified  that  the  policy  was  cancelled 
on  the  23d  of  February,  18S8,  and  this  was  not  a  mere  opinion  uf 
his,  thai  the  failure  to  pay  amounted  to  a  cancellationj^  but  be 
states  the  policy  was  cancelled  on  the  books  of  the  company. 

It  seems  to  us  to  adjud^^e  the  appellee  to  have  been  a  member  of 
the  company  at  his  death,  from  the  facts  before  us,  would  be  to  dis- 
pense wjth  the  necessity  of  paying  premiums  as  they  became  due, 
and  require  the  company  to  pay  the  insurance  money,  in  the  face  of 
an  expressed  stipulation  to  the  contrary. 

The  Judgment  below  is  affirmed. 


Bourne,  &c.  v.  Bourne's  adm'r,  &c. 
(Filed  May  12,  1892— iV^o^  to  be  reported^ 

1.  Ri^U  pf  executor  to  pay  Jund  to  devisee  holding  only  life  estate  in  it — A  testa- 
trix directed  her  ezecDtors  to  sell  her  entire  estate  and  diyide  the  proceeds 
anaonfsf  the  devisees  named  by  her,  to  one  of  whom  she  bequeathed  a  share 
of  the  proceeds  for  life,  with  remainder  to  his  children.  The  execotors  paid 
such  fnnd  to  the  life  tenant,  and  he  having  died  insolvent,  the  remainder- 
men seek  to  recover  the  principal  of  the  fund  from  the  ezecators.  HeU — 
That  the  will  indicates  an  intention  on  the  part  of  the  testatrix  that  the  life 
tenant  should  possess  and  use  the  fnnd  bequeathed  to  him,  and,  therefore, 
the  executors  had  a  ri^ht  to  pay  such  fund  to  him,  and  are  not  liable  to  the 
remaindermen  therefor;  they  must  look  to  the  estate  of  the  life  tenant  for 
their  legacy. 

2.  Action  to  settle  cjcecutors^  accounts — /Vj  adjtidicata — The  remaindermen,- 
havinfjf  been  parties  to  an  action  in  which  the  executors*  accounts  were  set- 
tled, are  concluded  by  that  settlement,  although  they  were  infants  at  the 
time,  and  no  answer  was  tiled  for  them.  Such  judgment  as  to  them  was  not 
void,  bnt  voidable  only. 

Thomas  Turner  and  C.  Cyrus  Turner  for  appellants. 

Wm.  Lindsay  and  Stone  <fe  Sudduth  for  appellees. 

Appeal  from  Bath  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

Mrs.  Nancy  Jones  died  many  years  since  in  the  county  of  Bathr 
leaving  a  considerable  estate  in  slaves  and  land.  She  had  no  chil- 
dren and  left  a  will  by  which  she  appointed  B.  J.  Petitt  and  Walker 
Bourne  her  executors,  with  the  direction  to  sell  all  of  her  estate  of 
every  description,  and  when  the  money  was  collected  the  executors- 
were  directed  that  **the  whole  be  divided  equally  amongst  the  chil- 
dren of  my  brother  Walker  Bourne,  and  such  as  he  may  hereafter 
have  by  his  present  wife,  and  the  children  of  my  brother  Martin 
Bourne,  by  his  present  wife,  except  three  of  his  sons  (naming  them), 
who  were  to  have  no  interest  in  her  estate.''  A  subsequent  clause 
of  the  will  provided  that  the  interest  of  William  N.  Bourne  (a  son 
of  her  brother  Walker  Bourne),  was  at  his  death  to  go  to  his  two 
sons,  Albert  Bourne  and  Henry  Bourne. 

The  sixth  clause  of  the  will  provided  that  if  one  of  the  children. 
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died  without  issiue  his  portion  was  to  ^o  to  his  surviving  brothers  and 
sisters,  except  William,  a  son  of  her  brother  Wall^er  Bourne,  who 
had  only  a  life  estate. 

The  two  named  as  executors  Qualified  and  sold  the  entire  estate  of 
the  devisor,  and  settled  with  all  the  devisees,  and  among  them  Will- 
imii  Bourne,  the  son  of  Wallcer  Bourne,  who  had  only  a  life  estate, 
they  having  paid  over  to  him,  or  accounted  to  him  in  full  for  his  in- 
terest, as  well  as  the  other  devisees. 

William  Bourne,  the  life  tenant,  or  who  had  a  life  estate  in  the 
proceeds  of  the  devisor's  estate,  having  died  in  the  year  1886,  insol- 
vent, his  two  sons,  entitled  to  the  remaining  interest,  the  present 
appellants,  instituted  this  action  to  recover  of  the  executors  the  prin- 
cipal of  the  sum  devised  to  them  in  remainder,  on  the  ground  the 
executors  had  no  right  under  the  will  to  pay  the  princiual  sum  to 
their  father,  but  that  under  the  will  they  should  have  paid  him  only 
the  income,  or,  if  paying  the  principal,  should  have  required  a  bond 
with  surety  protecting  the  interest  of  the  remainderman. 

This  case  is  somewhat  analogous  to  the  case  of  Hill  v.  Harding, 
decided  at  the  last  term  of  the  court  on  appeal  from  the  Henderson 
circuit,  13  Ky.  Law  Rep.,  880.  It  raises  the  question  of  intention 
on  the  part  of  the  testator  as  to  the  disposition  to  be  made  of  the  de- 
vise to  the  life  tenant  when  the  executors  come  to  settle  In  that 
case  cited  it  was  held  that  the  testator  evidently  contemplated  that 
the  life  tenant  should  have  the  use  and  possession  of  the  principal  as 
well  as. the  income,  and  that  at  his  or  her  death  the  remain* iermau 
must  look  to  the  life  tenant's  estate  for  his  share  and  not  to  the  ex- 
ecutor. 

In  the  case  before  us  the  intention  of  the  devisor  is  equilly  appar- 
ent. There  is  no  allegation  ot  fraud  on  the  part  of  the  executors,  or 
of  any  fact  showing  that  the  executors,  or  either  of  them,  had  any 
knovvledge  of  the  insolvency  of  the  life  tenant;  but,  on  the  contrary', 
the  facts  of  the  record  indicate  clearly  that  the  father  of  these  appel- 
lants was  at  the  time  he  settled  with  the  executors,  perfectly  solvent, 
and  the  sole  question  presented  is  as  to  their  right  to  pay  the  principal 
to  the  life  tenant. 

The  will  creates  no  trust  on  the  part  of  the  executors  other  than 
such  as  devolved  on  them  as  executors,  and  that  was  to  sell  the  es- 
tate and  divide  the  proceeds  between  the  children  of  the  brothers  of 
the  devisor.  They  were  directed  to  divide  the  fund  in  this  way,  and 
had  no  reason  to  anticipate  the  insolvency  of  the  life  tenant  at  a 
fixture  day,  and  the  loss  of  the  remainder  interest.  They  were  not 
directed  to  pay  the  income  over  to  the  life  tenant,  but  directed  to 
divide  the  fund  between  the  children  of  the  devisor's  brothers,  the 
life  tenant  being  one  of  them,  and  the  fact  that  he  had  only  a  life  es- 
tate with  remainder  to  his  children,  with  such  a  clause  in  the  will, 
gave  to  the  executors  no  reason  to  believe  that  his  purpose  was  to 
convert  them  into  trustees  that  they  might  hold  this  part  of  the  es- 
tate in  their  hands  until  the  death  of  the  life  tenant. 

The  will  should  indicate,  at  least  with  reasonable  certainty,  that  the 
executors  are  expected  to  hold  as  trustees  as  well  as  executors,  and 
in  this  case  it  is  manifest  that  the  purpose  of  the  devisor  was  to  give 
to  her  nephew  the  use  and  possession  of  the  estate  going  to  him,  al- 
though he  had  an  interest  for  life  only. 

The  duty  the  executors  had  to  perform  was  to  convert  the  entire 
estate  of  the  testator  into  money  and  divide  it  as  directed.  When 
the  will  directs  a  division,  as  in  this  case,  by  the  executors,  as  sotm 
as  they  converted  the  estate  into  money,  with  no  restriction  as  to 
the  use  of  the  corpus  of  the  estate  of  the  life  tenant,  and  no  trust 
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created  by  even  a  fair  inference  to  exist  after  the  discharge  of  tliese 
executorial  duties,  we  are  satisfied  no  liability  rests  upon  the  exec- 
utors to  those  in  remainder,  but  the  life  tenant  holds  in  trust  for  the 
remainderman  and  his  estate  is  alone  liable. 

It  also  appeal's  that  these  remaindermen  had  ample  opportunity 
to  have  protected  themselves  ajjainst  the  improvidence  of  the  life 
tenant  in  an  action  instituted  in  the  Bath  Circuit  Court  by  tliese  ex- 
ecutors for  the  settlement  of  the  estate  and  the  protection  of  their  in- 
terests. In  that  action  the  executors  were  credited  in  full  for  their 
payment  to  the  life  tenant.  The  appellants,  although  then  infants, 
were  parties  to  that  action  and  served  with  process  in  the  orijfinal 
proceedings.  Oneof  the  appellants  filed  an  answer  in  that  case  with 
a  view  of  protecting  himself  as  against  the  life  tenant,  and  finally 
withdrew  it,  and  from  the  testimony  in  this  case  both  of  the  appel- 
lants declined  to  interfere  for  their  own  protection  so  as  to  prevent 
the  use  of  the  corpus  of  the  estate  by  their  father. 

It  is  true  the  judsrment  in  that  case  reserved  the  question  rfs  to  their 
interests  in  the  estate, and  why  this  was  done  does  not  api)ear.  They 
were  parties  to  that  action,  and  from  the  proof  were  of  age  when  the 
judgment  was  entered.  And,  although  no  answer  was  filed  for 
them  (they  being  infants  when  served),  the  judgment  as  to  them  was 
not  void  but  erroneous  as  settled  b^'  numen»us  decisions  as  tothe ques- 
tion of  practice  at  that  time.  Regardless,  however,  of  that  action, 
which  we  think  wa^  final,  because  it  approved  the  acts  of  the  exec- 
utors, it  is  plain,  we  think,  that  no  liability  exists  and  that  the  tes- 
tator intended  the  principal  to  be  paid  over  to  the  father  of  these 
appellants. 

Judgment  affirmefl. 


Carter  v.  Wnst,  <5c. 

(Filed  J/af/ 19 AS^2.) 

1.  Phadings — Filing  of  nmeviieti  ans~ver — In  an  action  to  Bet  aside  a  convey- 
ance, on  the  ground  of  fraud  and  undue  influence,  a  decree  was  entered  set- 
ting aside  the  deed,  mainly  on  the  ground  that  the  relation  of  attorney  and 
client  existed  between  the  beneficiary  of  the  conveyance  and  the  person  at 
vrho«e  instance  it  was  drawn.  The  decree  having,  on  defendant's  motion, 
been  set  aside,  because  there  was  no  allegation  in  plaintiff's  pleading  of 
euch  relation  of  attorney  and  client  between  the  parties,  the  court  permitted 
an  amended  pleading  to  be  tiled,  setting  up  the  relationship,  and  then  ren- 
dered the  same  decree.  IlfU  —T\\9.t  this  was  no  abuse  by  the  trial  court  of 
its  discretion  concerning  the  filing  of  amended  pleading;:. 

2.  Jtiotfiiy  and  client  —  Prhilci^cd  commtinnations — M.,  an  old  woman,  having 
purchased  a  house  and  lot,  caused  the  deed  to  be  made  to  herself  for  life, 
with  remainder  to  C. ;  after  her  death,  her  heirs  brought  suit  to  set  aside  the 
conveyance  of  the  remainder  to  C,  on  the  ground  of  fraud  and  undue  influ- 
ence, ^eld — That  in  such  action  the  attorney  that  M.  employed,  in  pur- 
chasing the  lot,  to  see  that  she  obtained  a  good  title.  &c.,  could  not  testify 
concerning  what  M.  said  to  him  at  the  time,  the  relation  of  attorney  and 
client  existing  at  the  time  and  such  statements  being  "privileged  communi- 
cations.*' 

3.  Same— Burden  of  proof— Vn'here  it  is  alleged  in  such  action  that  C.  was 
the  general  legal  adviser  of  M.,  the  burden  of  proof  is  on  him  to  show  that 
the  voluntary  conveyance  to  him  was  not  procured  by  fraud  or  undue  influ- 
ence, although  M.  consulted  another  attorney,  than  C,  in  negotiating  the 
pnrchase  of  such  property  and  in  having  the  title  examined  and  the  convey- 
ance exeonted,  &o. 
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4.  Saflu — Pleading — Where  the  petition  alleged  that  C.  was  the  general 
attorney  of  M.  at  the  time  of  the  voluntary  conveyance,  an  answer  by  C. 
denying  that  he  was  M.'s  attorney  in  drawing  np  the  voluntary  conveyance 
and  which  uffirmatively  set  out  all  the  circumstances  connected  with  snch 
conveyauce,  is  bat  a  traverse  of  the  petition  to  which  no  reply  is  necessary. 

Samuel  McKee  for  appellant. 

O.  J.  Owen  Brewster,  R.  M.  Buckly,  C.  B.  Seymour,  J.  M.  Chat- 
terson  and  Samuel  S.  Blitz  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Milly  O'Bannon,  a  colored  woman,  over  sixty  years  of  age,  hav- 
ing  drawn  a  considerable  sum  of  money  as  a  pension,  purchased  with 
apart  of  it  a  house  and  lot,  the  deed  being  made  to  her  for  life  with 
remainder  to  appellant,  Samuel  Carter,  but  in  the  event  he  did 
not  outlive  her  then  the  fee-simple  to  vest  in  her.  It  recited  that  he 
was  her  nephew,  when  in  fact  they  were  not  related.  She  died  child- 
less, and  the  appellees,  who  are  collateral  kindred,  brought  this 
action  to  annul  the  deed  as  to  Carter,  upon  the  ground  that  it  was 
secured  through  undue  influence  and  fraud  upon  his  part.  This  was  in 
substance  the  averment  of  the  petition,  the  particular  clrcumstar.ce& 
of  the  alleged  fraud,  as  set  forth,  being  that  he  ftilsely  represented  to 
her  he  was  related  to  her,  and  that  he  had  been  mainly  instrumental 
in  procuring  her  pension.  The  court  set  aside  the  deed,  basing  his 
opinion  largely  upon  the  ground  that  the  relation  of  client  and  at- 
torney existed  between  them. 

Its  attention  l)eing  called  to  the  fact  that  this  was  not  averred  in 
the  petition,  the  judgment  was,  upon  Carter's  motion,  set  aside,  and 
thereafter  the  court,  over  his  objection,  permit  ted  an  amended  plead- 
ing, averring  the  existence  of  such  relation,  to  be  filed. 

Waiving  the  question  whether  this  was  necessary  to  the  introduc- 
tion of  testimony  upon  this  point,  yet  there  was  certainly  no  abuse 
of  that  broad  discretion  which,  in  furtherance  of  justice,  has  been 
wisely  given  to  the  tr-al  court  as  to  permitting  a  party  to  amend  his 
pleadings.    Civil  ('ode,  section  134. 

An  attorney  was  retained  by  Milly  O'Bannon  to  see  that  she  got  a 
good  title  to  the  property,  and  he  prepared  the  deed  that  was  made 
to  her.  It  does  not  ap(>ear  that  Carter  had  any  direct  connection 
with  it  save  he  went  for  the  attorney,  but,  as  he  testifies,  by  the 
direction  of  the  old  lady. 

He  was  not  present  when  the  deed  was  prepared.  The  testimony 
of  the  attorney  as  to  what  she  then  said  to  him  was  held  by  the  lower 
court  to  be  incompetent. 

Sec^tion  606,  subsection  5  of  our  Civil  Code^  says :  "No  attorney 
shall  testify  concerning  a  communication  made  to  him  in  his  profes- 
sional character  by  his  client,  or  his  adviser  thereon,  without  the 
client's  consent.*' 

This  provision  is  equivalent  to  the  '^privileged  communication"  of 
the  common  law,  and  is  in  substance  merely  declaratory  of  it.  The 
rule  exists  because  it  is  necessary  to  the  safe  and  pure  administration 
of  justice.  Public  policy  requires  it.  If  it  were  not  the  rule  no  man 
would  dare  to  consult  an  attorney.  It  is  not  personal  to  the  attorney^ 
but  for  the  protection  of  the  client. 

The  cases  are  somewhat  conflicting,  whether  it  applies  where  one 
is  merely  called  in  to  prepare  a  deed,  and  directions  are  given  by  the 
employer  as  to  how  it  is  to  be  done.    Indeed^  It  was  attempted  ia 
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Enjrland  at  one  time  to  confine  the  rule  to  communications  made  in» 
the  prosecution  or  defense  of  a  suit  eitlier  pending?  or  about  to  be  in- 
stituted. This  was,  however,  without  reason,  and  it  i»  now  the  set- 
tled rule  at  common  law  that  if  the  communication  be  to  one  whoi& 
at  the  time  professionally  employed,  and  (K'cupies  the  attitude  of  a 
legal  adviser,  it  is  privileojed  and  the  seal  of  silence  is  upon  it,  sub- 
ject to  be  broken  by  the  consent  of  the  client  only. 

In  Crisler  V.  Garland,  11  Smedes  and  Marshall,  136,  an  attorney 
had  been  called  in  his  professional  character  to  write  a  deed,  ana 
communications  were  made  to  him  as  to  the  object  of  it;  and  although 
he  declined  the  retamer,  yet  he  was  not  allowed  ^o  disclose  the  com- 
niunic-ations. 

The  case  of  the  Bank  of  Utica  v.  Mersareau,  3  Barbour's  Chancery, 
528.  is  to  the  same  effect,  and  undoubtedly  the  commutncation  to- 
be  priviledged  need  not  relate  to  the  pr.)secution  or  defense  of  a 
pending^  or  contemplated  suit. 

It  issaid  by  Mr.  Greenleaf,  in  his  work  on  Evidence,  volume  1,  sec- 
tion 241,  that  the  rule  applies  although  the  attorney  be  consulted  as 
a  conveyancer  merely,  and  it  seems  to  us  it  should,  in  view  of  its 
purpose,  have  a  broad  and  liberal  construction. 

If  the  attorney  be  applied  to  for  aki  in  his  professional  character,, 
the  veil  of  secrecy  should  be  made  to  cover  any  communication 
made  to  him  by  the  client,  subjfr»ct  to  be  lifted  by  the  client  only,  and 
this  veil  is  not  removed  by  the  cessation  of  the  employment,  or  the 
death  of  the  client.  1  Greenleaf  on  Evidence,  section  243;  Bank  of 
Utica  V.  Marsareau,  supra. 

In  thi«  instance  the  attorney  was  acting  in  his  professional 
character.  He  was  the  legal  adviser  of  the  party,  and  not  a  mere 
scrivener.  She  was  relying  on  him  to  see  that  she  got  a  good  title. 
He  was  called  upon  by  her  in  his  professional  character.  What  she 
said  to  him  was  in  that  character,  and  was,  therefore,  in  its  nature 
private.  It  was  said  under  the  seal  of  professional  confidence  and  in 
the  absence  of  her  consent  was  not  competent  evidence. 

The  answer  to  the  amended  petition,  averring  ihe  relation  of  client 
and  attorney  between  Milly  CVBannon  and  the  appellant.  Carter,  sets 
out  in  the  third  paraj^npli  the  circumstan  'S  under  which  the  deed 
was  made,  by  whom  it  was  drawn,  and  nvtis  that  the  appellant  had 
no  connection  with  it.  This  was  not  replied  to;  and  it  is,  therefore, 
urged  that  it  stands  as  an  admitted  fact  (barter  was  not  her  attorney. 

If  he  in  no  way  occupied  that  relation  to  her,  then  it  is  merely  a 
question  whether  the  deed  was  the  result  of  undue  influence  and 
fraud  upon  his  part  with  the  burden  of  showing  it  upon  the  appel- 
lees. 

If,  however,  he  did  occupy  that  relation,  then  the  burden  shifts,, 
and  in  order  to  uphold  the  voluntary  conveyance  it  must  clearly  ap- 
pear it  was  free  from  all  undue  influence  or  fraud.  Story's  English 
Jurisprudence,  section  311, 

This  is  true,  although  he  was  not  her  attorney  in  the  transaction 
under  investigation.    It  is  sufficient  if  he  was  her  general  adviser. 

The  amended  petition  did  not  aver  that  he  was  her  attorney  as  to 
the  making  of  the  deed,  but  that  he  was  her  general  adviser  in  hi& 
character  of  claim  agent  and  lawyer.  The  undenied  third  paragraph 
of  the  answer  is  but  a  detail  of  evidence,  and  is  in  substance  but  a 
denial  of  the  existence  of  the  alleged  relation  between  them;  and 
if  it  were  necessary  to  allege  it  in  order  to  prove  it,  yet  the  failure  to 
deny  the  particular  matters  of  evidence  stated  in  the  reply  did  not 
render  it  an  admitted  fact  that  the  relation  of  lawyer  and  client  did 

vol.  14—13 
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not  exist.  The  facts  stated  were  not  an  avoidance  af  what  was 
charged  in  the  amended  petition. 

It  is  shown  that  Carter  claimed  in  the  old  lady's  presence  that  he 
was  kin  to  her.  It  is  certain  that  he  was  acting  for  her  in  the  char- 
acter of  legal  adviser  as  to  her  application  for  a  pension,  and,  prob- 
ably, otherwise. 

His  own  pleadings  admit  that  he  wrote  letters  for  her  as  to  her 
claim  for  a  pension. 

To  other  persons  he  claimed  to  have  been  mainly  instrumental  in 
getting  her  money— whether  the  pension  money,  or  some  bounty 
money,  which  was  not  gotten  until  after  the  deed  was  made,  does 
not  clearly  appear.  Certain  it  is,  she  thought  his  services  mainly 
procured  the  pension,  when  they  did  not,  and  it  is  difficult  to  see  how 
this  belief  arose,  or  a  desire  to  say  he  was  kin  to  her,  when  he  was 
not,  unless  by  reason  of  suggestions  from  him  and  his  influence  over 
her. 

Her  statements  to  others,  though  made  subsequent  to  the  makins: 
of  the  deed,  that  the  appellant  had  in  the  main  obtained  her  i>en- 
sion,  were  competent  as  tending  to  show  the  belief  under  which  she 
had  acted ;  and,  even  aside  from  them,  the  circumstances  proven  are 
sufficient  to  support  the  conclusion  of  the  chancellor. 

She  was  quite  old  and  wholly  uneducated.  Her  condition  made 
her  an  easy  subject  of  control.  The  parties  were  not  dealing  at  arm's 
length,  but  a  relation  of  confidence  existed. 

The  chancellor,  who  likely  knew  the  parties  and  witnesses,  has 
found,  as  a  matter  of  fact,  that  the  deed  was  the  result  of  undue  in- 
fluence and  fraud  upon  Carter's  part,  and  the  finding  should  not,  in 
our  opinion,  be  disturbed. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Jordan,  surv.  part.,  &c.  v.  Swift  Iron  &  Steel  Works. 
(Filed  April  6, 1892.) 

1.  Assignment  for  creditors — Attorney'^ s  fees — An  assignee  for  the  benefit  of 
creditors  can  not  bind  the  trast  estate  by  contracts  with  attorneys  for  spe- 
cific compensation.  In  settling  the  estate  the  chanceUor  will,  notwithstand- 
ing snoh  contracts,  allow  attorneys  only  reasonable  fees. 

2.  Evidence  as  to  value  of  legal  services — In  an  action  for  legal  services  the 
judgment  of  witnesses  as  to  the  value  of  snch  services  is  not,  as  a  matter  of 
law,  to  be  accepted  by  the  jury  in  place  of  their  own.  And  for  a  much 
stronger  reason  is  it  the  province  of  the  chancellor  to  exercise  his  own  judg- 
ment as  to  the  value  of  such  services. 
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Boot  <&  Boot  for  appellants. 

Geo.  Washington,  B.  W.  Nelson,  J.  C.  Wright  and  C.  J.  Helm  for 
appellee. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Brent. 

The  issue  in  this  case  is  between  W.  E,  Jordan,  a  surviving  part- 
ner of  the  law  firm  of  Jordan  &  Jordan,  and  the  assigned  estate  of 
the  Swift  Iron  <&  Steel  Works,  represented  by  Adam  Wagner  and 
his  associates  in  the  administration  of  the  trust  created  by  the  deed 
of  assignment. 

Jordan  A  Jordan  appear  in  the  consolidated  actions  of  Adam 
AVagner,  assignee,  <S:c.,  and  John  Trapp  v.  The  Swift  Iron  &  Steele 
Works,  brought  to  settle  said  trust,  asking  to  be  made  parties  to  that 
proceeding  and  setting  up  a  claim  for  the  value  of  legal  services 
rendered  said  Wagner  as  assignee. 

They  ask  to  have  their  claim  referred  to  the  master,  to  whom  the 
duty  of  auditing  and  passing  upon  demands  against  said  estate  had 
been  committed  by  some  previous  orders  of  the  court.  They,  at  the 
same  time,  filed  a  bill  of  particulars,  which  they  afterwards  amended, 
setting  out  with  some  detail  and  circumstance  the  nature  of  the 
services  they  claimed  to  have  rendered,  and  what  they  assumed  to 
be  their  value. 

The  aggregate  of  that  claim  was  $3,750.  This  was  to  be  reduced 
by  a  credit  of  $1,000— paid  by  the  assignee  before  its  presentation  to 
the  court. 

The  fjrder  of  reference  asked  for  was  made,  proof  was  taken  by 
the  claimants,  and  a  report  made  by  the  commissioner.  In  this 
report,  passing  seriatim  upon  the  items  of  the  account  stated,  he 
reaches  the  conclusion  that  all  the  services  rendered  by  Jordan  & 
Jordan  were  not  worth  more  than  $750;  that  they  had  already  re- 
ceived, on  account  of  those  services,  $1,000  from  the  assignee,  Wag- 
ner, and  were,  therefore,  entitled  to  nothing. 

It  appears  to  us  that,  according  to  Mr.  Isaac  Jordan's  statement 
in  his  oepositlon  (see  page  58  of  the  record),  appellants  have,  in  fact, 
gotten  at  least  $1,200  in  fees  from  the  estate  in  this  matter,  since 
they  either  have  gotten  or  are  to  get  $400  from  the  Wheeling  Steel 
Works,  an  allowance  for  counsel  fees  made  to  the  Swift  Iron  &  Steel 
Works  in  the  adjustment  of  that  matter,  and  which  has  been,  or  is 
to  be,  paid  to  plaintiffs  and  their  associate  in  the  transaction,  Col. 
I^eLson. 

We  presume,  from  what  Mr.  Jordan  says  of  Col.  Nelson's  con- 
nection with  this  particular  case,  this  fee  will  be  divided  or  in  some 
way  apportioned  between  them. 

There  is  no  doubt  that  this  case  was  fully  heard  upon  the  reference, 
report  and  exceptions.  It  is  certain  that  no  judgment,  by  regular 
pleadings  and  proceedings,  was  sought  or  expected,  and  no  steps 
were  taken  nor  any  preparations  made  by  either  party  looking  in 
that  direction  at  any  stage  of  the  matter.  This  makes  it  unnecessary 
for  us  to  go  into  the  questions  of  the  effect  of  the  failure  to  formally 
controvert  the  allegations  of  the  original  petition  or  any  other 
questions  raised  by  plaintiffs  of  like  nature. 

The  appellants,  in  asking  for  a  reference  to  the  master  to  take 
proof  as  to  nature,  character  and  value  of  their  services,  and,  by  ex- 
cepting to  his  report,  chose  their  mode  of  trial  and  must  abide  by 
their  choice. 
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This  brings  us  to  the  real  question  before  us,  which  is,  whether  or 
not,  upon  the  whole  ease  as  presented  by  the  record,  we  concur  itt 
the  judgment.  We  do  not  think  the  chancellor  erred  in  refusing:  to- 
attach  any  determining  weight  to  the  testimony  as  to  definitive  con- 
tracts between  the  assisrnee  and  Jordan  for  specific  compensation, 
nor  yet — no  matter  what  might  be  the  preponderance  of  opinion  on 
the  part  of  the  professional  gentlemen  testifying— in  exercising  hi& 
own  judgment  in  arriving  at  a  conclusion  as  to  the  value  of  appel- 
lant's services. 

In  cases  of  this  kind  to  permit  an  assignee  to  make  contracts  bind- 
ing thtj  estate  to  pay  whatever  he  might  think  reasonable  and  proper^ 
and  that,  too,  in  anticipation  of  the  services  to  be  rendered,  would  be 
indeed  improvident.  We  do  not  think  such  a  practice  hat  ever  met 
the  approbation  of  any  court  of  equity,  and  counsel  certainly  never 
thought  of  it  at  first  in  this  case,  as  is  evident  from  the  very  terms 
of  their  application  for  the  order  of  reference;  they  pray  that  '*their 
claim  be  referred  to  the  master  to  take  proof  in  writing  as  to  the 
nature,  character  and  value  of  said  (their)  services." 

In  the  case  of  Head  v.  Hargrove,  105  U.  S.,  45,  the  court  says:  *'In 
an  action  for  legal  services  the  opinions  of  attorneys  as  to  their  value 
are  not  to  preclude  the  jury  from  exercising  their  own  knowledge 
and  ideas  upon  the  subject.  It  is  their  province  to  weigh  the  opin- 
ions  by  reference  to  the  nature  of  the  services  rendered,  the  time 
occupied  in  their  performance  and  other  attending  circumstances, 
and  by  applying  to  them  their  own  experience  and  knowledge  of 
the  character  of  such  services.  The  judgment  of  the  witnesses  i& 
not^  as  a  matter  of  law,  to  be  accepted  by  the  jury  in  the  place  of 
their  own." 

If  this  be  the  right  of  the  jury,  with  what  peculiar  propriety  does 
it  belong  to  the  chancellor,  presumptively  so  much  better  informed 
as  to  the  very  subject-matter. 

Being  then  of  the  opinion  that  the  case  was  prepared  and  heard  in 
the  way  appellants  had  indicated  they  preferred,  that  the  chancellor^ 
in  refusing  to  be  concluded  by  either  the  statement  as  to  specific  con- 
tracts or  the  opinions  of  other  lawyers  as  to  values,  in  no  way  abused 
his  power  to  try  botii  u.w  and  facts,  we  have  proceeded  to  examine 
the  evidence  in  the  case,  and  do  not  think  we  are  justified  in  dis- 
turbing the  conclusions  assumed  by  the  court  below. 

As  there  is  nothing  novel  in  the  facts  and  no  principle  of  law  in- 
volved in  which  we  have  not  already  adverted,  we  think  any 
elaborate  discussion  of  the  considerations  which  have  lead  us  to  this 
conclusion  would  be  a  waste  of  time  to  no  good  end. 

The  judgment  is  affirmed. 


N.    N.   <fe   M.    V,  Co.   v.    COMMONWEAI/TH. 

(I'iled  May  4,  1892.) 

1.  Indictmrni — Dismissal  and  re-reference  io  grand  jury — Where  an  indictment 
for  a  misdemeanor  is  dismissed  and  the  prosecution  re-referred  to  the  grand 
jury,  the  defendant,  having  been  summoned  to  answer  the  charge,  is  before 
the  court  until  the  next  grand  jury  acts  or  refuses  to  act.  and  if  a  new  in- 
dictment, which  shows  that  it  is  a  continuation  of  the  former  prosecution  i» 
found,  another  summons  is  not  necessary. 

2.  Same — Limitation — A  new  indictment  found  by  a  gr<ind  jury  to  wbiob 
a  prosecution  has  been  re-referred,  can  not  be  regarded  as  a  cootinoatioo  of 
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"the  former  proseeution,  so  as  to  avoid*  the  atatDte  of  limitation,  ddIoss  it  al- 
lej^es  the  facts  as  to  the  former-  indictment,  its  dismissal,  <fcc.,  and  thas 
:show8  clearly  apon  its  face  that  the  prosecation  was  intended  to  be  a  eon- 
tinuons  one. 

3.  .Sii/;*v— Ordinarily  the  offense  most  be  laid  in  the  indictment  within  the 
time  fixed  by  the  statute  of  limitation.  Where,  however,  the  statute  does 
not  impose  an  absolate  bar  the  prosecation  may  lay  the  offenne  oatside  the 
statute  and  prove  without  averment  that  the  defendant  was  within  the  ex 
>ception.  Bnt  wherever  a  statute  exists  limiting  the  prosecation  within  fixed 
periods  the  indictment  should  state  the  time  correctly  and  then  aver  the  ex- 
•oeptions. 

G.  W.  Stone  and  P.  H.  Darby  for  appellant. 
Wm.  J.  Hendrick  and  J.  G.  Graham  for  appellee. 
Appeal  from  Grayson  Circuit  Court. 
Opinion  of  the  court  by  Presiding  Jud^e  Yost. 

At  the  September  term,  1889,  of  the  Grayson  Circuit  Court,  the 
:appellai|^as  indicted  for  maintaining  and  permitting  a  public  nuis- 
ance infme  town  of  Clarkson,  in  that  county,  within  the  twelve 
months  before  the  findin^r  of  the  indictment.  At  the  September 
term,  1890,  a  demurrer  to  this  indictment  was  sustained,  it  was  dis- 
missed and  the  prosecution  was  re-referred  to  the  next  grand  jury. 

On  the  80th  of  March,  1891,  that  body  returned  into  court  another 
indictment,  charging  the  appellant  with  the  same  offense  committed 
within  twelve  months  before  its  finding.  Upon  this  indictment  a 
summons  was  issued  and  served  upon  the  appellant,  citing  it  to  ap- 
pear and  answer  the  charge.  Upon  a  trial  a  jury  found  a  verdict 
asrainst  the  appellant,  fixing  its  fine  at  S500,  and  from  the  judgment 
rendered  thereon  this  appeal  is  prosecuted. 

On  the  trial  all  the  evidence  introduced  by  the  Commonwealth 
went  to  show  the  appellant  guilty  or"  maintaining  a  nuisance  during 
the  summer  of  1888.  There  was  not  a  word  of  testimony  before  the 
Jury  tending  to  show  that  it  had  committed  such  an  offense  during 
the  twelve  months  preceding  the  finding  of  the  last  indictment.  At 
the  conclusion  of  this  testimony  the  court  refused  to  peremptorily 
instruct  the  jury  to  find  for  defendant. 

The  question  before  us  is,  was  the  latter  indictment  a  continuation 
of  the  prosecution  begun  under  ihe  indictment  dismissed  by  the 
c*>urt?  We  think  not.  There  is  nothing  in  the  last  indictment  to 
put  the  appellant  upon  notice  that  it  was  a  continuous  prosecution. 
There  is  not  a  recitalfound  therein  referrini^  to  the  j)rior  indictment 
or  any  of  the  orders  of  tne  court  made  in  that  pro-^ecution.  The  ap- 
pellant is  charged  with  conmiitting  a  public  nuisance.  When?  Not 
•within twelve  months  prior  to  September,  1889,  but  within  twelve 
mcmthrt  prior  to  the  30th  of  March,  1891. 

The  gravamen  of  the  offense  was,  that  the  appellant  had  permitted 
ditches,  holes  and  ponds  to  be  dug  upon  ils  right  of  way,  in  which 
Magnant  water  had  so  long  remained  that,  as  the  indictment  ex- 
pre-ssed  it,  *'divers,  hurtful,  pernicious,  injurious  and  unwholesome 
smells,  on  (he  day  a/orettaid,  did  and  do  arise,  and  the  air  and  atmos- 
phere was,  and  in  i/ef,  greatly  corrupted,"  &c. 

The  appellant  could  not  be  presumed  to  have  known  that  this  was 
ja  continuous  prosecution,  and  that  it  was  to  be  tried  for  an  offense 
<?onnnitted  during  the  twelve  months  preceding  September,  1889, 
v'hen  the  indictment  returned  on  the  30th  of  March,  1890,  charged 
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it  with  suffering  stagnant  water  to  remain  in  certain  ditches  and 
ponds,  within  twelve  months  before  that  day,  from  which,  as  it  was 
alleged,  ''injurious  and  unwholesome  smells  do  arise,  and  by  which 
the  air  is  yet  greatly  corrupted." 

What  more  could  have  been  said  to  induce  the  appellant  to  believe 
that  this  was  a  new  prosecution  for  another  offense?  Appellee's 
counsel  contends  that  the  appellant  was  before  the  court  under  the 
charge  until  the  matter  was  acted  on  by  the  grand  jury,  to  which  the 
prosecution  was  re-referred,  and,  therefore,  required  to  take  notice 
of  the  fact  that  the  same  witnesses  were  recognized  and  examined 
before  the  next  jury.  We  are  inclined  to  agree  with  counsel  that  ap- 
pellant was  before  the  court  until  the  next  grand  jury  acted  on  the 
matter.  When  a  prosecution  has  been  re-referred  the  defendant,  if 
in  custody,  must  be  remanded  to  jail,  or  if  on  bail  the  bail  shall  be 
liable  for  his  appearance  to  answer  a  new  indictment,  if  one  be  found, 
and  we  see  no  goo<l  reason  why  a  defeiidant,  indicted  for  a  misde- 
meanor, who  has  been  summoned  to  answer  the  charge,  is  not,  under 
such  circumstances,  before  the  court  until  the  next  grand  jury  acte 
or  refuses  to  act. 

This  being  true,  it  may  well  be  asked  if  the  Commonwealth  in- 
tended this  indictment  to  be  a  continuous  prosecution,  why  issue  a 
summons  to  bring  the  appellant  before  the  court  when,  by  the  order 
re-referring  the  first  prosecution  to  the  grand  jury,  it  was  already 
before  the  court  to  answer  a  new  indictment  if  one  was  found? 

It  seems  to  us  conclusive  that  this  indictment  must  be  regarded  as 
a  new  prosecution,  charging  the  appellant  with  a  similar  offense 
committed  at  another  and  a  later  time. 

Prosecutions  by  the  Commonwealth  to  recover  a  penalty  for  a  vio- 
lation of  any  penal  statute  or  law  shall  be  commenced  within  one 
year  after  the  right  to  such  penalty  accrued. 

At  the  time  of  the  finding  of  the  last  indictment  this  limitation 
barred  any  prosecution  againt  the  appellant  for  the  offense  charged 
in  the  first,  unless  the  prosecution  was  a  continuous  one.  Ordinarily 
the  offense  must  be  laid  in  the  indictment  within  the  time  fixed 
by  the  statute  of  limitation. 

Where,  however,  the  statute  does  not  impose  an  absolute  bar,  the 
prosecution  may  lay  the  offense  outside  the  statute  and  prove  with- 
out averment  that  the  defendant  was  within  the  exception.  But 
wherever  a  statute  exists  limiting  prosecutions  within  fixed  period* 
the  more  exact  course  is  to  state  the  time  correctly  in  the  indictment,, 
and  then  aver  the  exceptions,  and  this  mode  of  pleading  is  now  gen- 
erally required.  Wharton's  Criminal  Pleading  and  Practice,  sec- 
tion 318;  I  Bishop  on  Criminal  Proceedure,  section  405. 

This  was  the  practice  in  the  case  ot  Tully  v.  Commonwealth,  13^ 
Bush,  154,  cited  by  counsel  for  appellee.  Tully  was  indicted,  tried 
and  convicted.  The  Judgment  was  reversed  by  the  Court  of  Ap- 
peals, and,  acting  under  its  mandate,  the  circuit  court  dismissed  the 
indictment  and  re-referred  the  prosecution  to  another  grand  jury. 
The  second  indictment  set  up  fully  all  the  facts,  showing  the  first 
indictment,  the  trial,  conviction  and  reversal,  and  thus  showed 
clearly  on  its  face  that  it  was  a  continuation  of  the  first  prosecution. 

The  peremptory  instructions  ought  to  have  been  given,  and  the 
judgment  is,  therefore,  reversed,  and  cause  lemanded  for  further 
proceedings  consistent  with  this  opinion. 
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The  Supreme.  Lodge  K.  and  L.  or  H.  v.  Owens,  Ac. 
(Mled  Sept.  21,  1892.) 

1.  Distribution  of  trust  fund — Disci ef ion  of  trustee — A  court  of  equity  will 
interfere  with  a  trustee^H  discretion  only  when  there  is  a  failure  or  incapacity 
on  the  part  of  the  trustee  to  act,  or  when  there  has  been  some  abase  of 
power. 

2.  Same — Where,  in  response  to  a  ^'Distress  Call*'  made  by  the  chief  officer 
of  a  beneyolent  society^  contributions  were  made  for  the  relief  of  the  mem- 
bers of  a  subordinate  lodge  and  their  families,  who  were  suflTerini;  on  account 
of  a  cyclone,  the  money  thus  contributed  constituted  a  trust  fund  of  which 
the  sufferers  referred  to  in  the  call  were  the  beoeiiciaries,  and  this  fund  was 
to  be  distributed  among  those  entitled  to  relief  according  to  the  discretion 
of  a  relief  committee  named  in  the  call.  Therefore,  if  that  committee,  in 
good  faith,  decided  upon  a  plan  of  distribution,  having  for  its  object  the 
relief  of  the  persons  indicated  in  the  call,  and  in  like  good  faith  carried  it 
ont,  their  action  was  final,  and  the  plaintiffs'  claiming  to  be  the  beneficiaries 
can  not  question  the  right  of  the  Supreme  Lodge  to  hold  the  fund.  The 
fact  that  the  committee  may  have  been  ignorant  of  the  amount  of  the  fund 
in  the  hands  of  the  secretary,  subject  to  their  order,  is  immaterial  if  they 
in  fact  did  not  limit  themselves  through  fear  of  exhausting  theit  means. 

Humphrey  &  Davie  and  J.  A.  Beattie  for  appellant. 

L.  N.  Denabitz  and  E.  S.  Watts  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judg^e  Brent 

The  Supreme  Lodge  of  the  Knights  and  Ladies  of  Honor,  a  mu- 
tual benevolent  society  chartered  by  the  Legislature  of  Kentucky,  has 
connected  with  it  divers  subordinate  lodges. 

The  cyclone  which  passed  over  the  city  of  Louisville,  in  March, 
1890,  demolished  the  building  in  that  city  in  which  was  located  the 
hall  where  were  assembled  the  ujembers  of  one  of  the  subordinate 
lodges,  known  as  Jewel  Lodge,  No.  2,  and  a  number  of  other  persons 
who  were  there  on  business  relating  to  the  order  and  the  meeting. 
Of  those  so  assembled  some  nineteen  or  twenty  were  killed  and  many 
others  more  or  less  seriously  injured. 

Thereupon  the  Supreme  Protector  of  the  Order,  Jno.  T.  Mil  burn. 
Issued,  addressed  '*To  the  officers  and  members  of  the  Grand  ana 
Subordinate  Lodges  of  the  Knights  and  Ladies  of  Honor,  wherever 
existing,'*  what  is  styled  a  "Distress  Call." 

The  storm  occurred  on  the  evening  of  the  27th  of  March  and  on  the 
29th  this  call  was  issued;  the  nature,  and  what  was  then  supposed 
to  be  the  extent,  together  with  some  of  the  details  of  the  calamity, 
were  grraphically  and  pathetically  portrayed  a^^  they,  at  the  moment, 
appeared  to  the  writer.  The  event  showed  that  the  number  of  those 
killed  and  injured  was  considerably  overestimated. 

The  call  says:  **I  can  safely  say  with  the  committee  whom  I  ap- 
pointed, composed  of  Supreme  Trustee  Check,  Supreme  Represen- 
tative Lawson,  Supreme  Representative  Sister  Maria  L.  McCoy 
and  Past  Protector  Capets,  of  .Jewel  Lodge,  that  no  less  than  forty 
members  have  been  killed  and  nearly  as  many  injured,  leaving 
many  families  and  members  in  sore  distress,  which  can  be  materially 
conaforted  and  relieved  by  prompt  assistance.  I,  therefore,  place 
before  you  briefly  the  foregoing  facts  without  attempting  to  give  the 
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details,  as  it  would  require  more  time  and  space  than  the  circum- 
stances in  this  shape  would  permit,  and  I  call  upon  you.  for  aid  and 
assistance  to  relieve  the  suffering  of  our  brethren,  their  families  and 
dependents.  This  matter  is  one  that  is  addressed  to  your  sympathy 
and  fraternal  love.  »  *  *  The  committee  before  referred 
to  will  be  continued.  *  *  *  yend  all  remittances  to  the 
Supreme  Secretary,  C  W.  Harvey,  at  Indianapolis,  Ind.,  who  will 
acknowledge  receipt  of  same  in  the  next  number  of  the  Intelli- 
gencer, and,  upon  proper  order,  the  same  will  be  turned  over  to  the 
proper  committee  tor  disbursement  among  the  members  and  their 
families  in  distress." 

The  members  of  the  order  throughout  the  United  States  responded 
to  this  call  by  contributing  and  forwarding  to  the  secretary  at 
Indianapolis  in  the  aggregate,  and,  including  $250  advanced  by  the 
Supreme  Lodge,  the  sum  of  $4,540.70,  of  this  $250  was  repaid  the 
Supreme  Lodge,  $1,471.20  was  distributed  by  the  committee  and  the 
remainder  turned  over  to  the  treasurer  of  the  Supreme  Lodge. 
There  was  also  contributed  and  sent  to  Mr.  Check,  of  the  committee, 
some  $666,  which  was  all  also  distributed  by  the  committee. 

After  the  final  distribution  $22.37,  which  remained  in  the  hands  of 
the  committee,  was  remitted  to  the  Supreme  Treasury,  which  thus 
received  and  still  holds  of  the  fund  thus  collected  $2,841  87, 

Some  months  after  the  committee  had  made  its  final  distribution 
and  considering  itself  functus  officio  had  disbanded,  the  plaintiffs 
brought  suit  in  the  Louisville  Law  and  Equity  Court,  seeking  to  have 
this  $2,841.87  paid  into  court  and  distributed  amongst  them  and  to 
others  in  like  case  upon  some  plan  or  in  such  manner  as  said  court, 
or  a  trustee  appointed  by  it,  might  determine. 

It  seems  clear  that  the  cull  and  resulting  contribution  created  a 
trust  fund  of  which  the  members  of  the  order  and  their  families  and 
dependents,  suflVring  from  the  calamity  at  the  hall,  were  the  bene- 
ficiaries. It  appears  also  clear,  and  it  seems  to  be  agreed  by  lx>th 
parties  to  the  controversy,  that  this  fund  was  to  be  distributed  among 
those  entitled  to  relief  according  to  the  discretion  of  the  named  com- 
mittee; that  if  the  committee,  in  good  faith,  decided  upon  a  plan 
of  distribution,  having  for  its  object^he  relief  of  the  persons  indicated 
by  the  call,  and,  in  like  good  faith,  carried  it  out,  that  was  final. 

It  appeals  to  us  that  this  committee  was  to  judge  as  to  how  the 
fund  was  to  be  distributed,  both  as  to  manner  and  amount;  that  the 
beneficiaries  acquired  no  vested  right  as  to  the  fund,  but  could  only 
claim  such'relief  as  the  committee,  acting  in  good  faith,  determined 
they  were  entitled  to. 

>^"e  think  the  pleadings  allege  sufficiently  facts  showing  the 
plaintifis  are  the  j)ersons,  if  there  are  any  others  tnan  the  donors, 
who  have  a  right  to  question  the  Supreme  Lodge's  possession  of  this 
fund. 

But,  as  said  by  the  Court  of  Appeals  in  the  case  of  the  Attorney 
General  v.  Wallace  (quoted  by  appellees),  7  B.  M.,  020:  *'But,  in  such 
eases  (referring  to  the  control  of  a  trustee's  discretion),  the  court  will 
only  interfere  when  there  is  a  failure  or  incapacity  on  the  part  of  the 
trustee  to  act  or  where  there  has  been  some  abuse  of  power." 

Now  it  appears  from  the  proof  in  this  case  very  clear  that  the 
committee  which  was  appointed  to,  and  did,  undertake  the  trust, 
neitht-r  failed  to  act,  abused  its  trust,  nor  was  lacking  in  capacity,  but 
has  acted  intelligently  and  in  good  faith.  That  it  did  not  know  it  was 
entitled  to  draw  upon  the  secretary  lor  a  much  larger  sum  than  it 
used  in  distribution  and  could,  vvitho!it  exhausting  the  contribution, 
have  used  a  much  greater  amount  of  money  is  true,  but  thetesti- 
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tnony  as  to  what  was  done,  when  they  proposed  to  make  the  last 
distribution,  shows  they  did  not  iiiiut  themselves  by  any  apprehen- 
sion of  exhausting  their  means,  but,  without  regard  to  what  might 
be  in  the  hands  of  the  secretary  subject  to  their  draft,  determined, 
reviewing  all  the  cases  needing  relief,  the  amount  which,  in  their 
opinion,  ought  to  be  given,  considering  their  needs,  aggregated  the 
amounts  so  fixed,  drew  for,  got  and  distributed  it. 

Had  they,  being  in  ignorance  of  the  amount  in  the  hands  of  the 
secretary,  subject  to  their  order,  and  believing  it  to  be  less  than  it 
was,  stinted  the  relief  and  given  less  than,  in  their  opinion,  the 
person  entitled  to  it  needed,  then  there  would  have  been  a  question 
Bs  to  whether  they  could  be  said  to  have  really  exercised  any  intelli- 
gent discretion.  As  it  was,  their  ignorance  of  the  amount  of  the 
fund  was  a  matter  of  indifference  as  they  were  in  no  way  hampered 
or  influenced  by  it. 

We  are,  therefore,  of  the  opinion  that  the  trustees,  the  committee, 
having,  in  good  faith,  passed  upon  and  determined  the  amount  of 
relief  to  which  they  were  entitled  and  given  it  to  them,  the  plaint- 
iflfe  have  no  further  interest  in  this  fund,  and,  of  course,  no  right  to 
ask  to  have  it  paid  into  court  or  have  the  chancellor  frame  plans  for 
its  distribution. 

Wherefore,  the  judgment  of  the  court  below,  ordering  the  appel- 
lant to  pay  the  $2,841.87  into  court,  is  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  plaintiffs*  petition. 


SUPERIOR  COURT  ABSTRACTS. 


Kahn  Bbothebs  t.  Simons. 

Piled  June  15,  1892.    Appeal  from  Jefferson  Coart  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judj^e  Yo8t,  affirminf;. 

1.  /I  contract  must  bind  both  parties  or  it  will  be  void  for  want  of  m Jlaality. 
Under  a  contract  between   plaintiff  and   defendants,  whereby  defendants 

Agreed  to  furnish  plaintiff  coats  to  manufacture  "in  the  way  usual  between 
merchant  tailors  and  their  shop  foreman,**  plaintiff  agreeing  to  make  up  all 
«oat8  furnished  to  him  by  defendants,  ''not  exceeding  one  hundred  each 
week/*  plaintiff  was  bound  to  hold  himself  in  readiness  to  make  one  hundred 
coats  each  week,  and,  therefore,  defendants  were  bound,  in  good  conscience, 
to  furnish  him  in  that  time  as  near  that- number  as  their  trade  would  justify, 
and  the  court  properly  so  told  the  jury. 

2.  Instructions  to  jury — Pnfiuiicinl  errors --K^  the  con'ract  bound  plaintiff  to 
furnish  a  *^high  order  of  workmanship."  it  was  not  proper  to  instruct  the 
jury  that  they  must  find  for  plaintiff  if  they  believed  he  had  furnished  a  "rea- 
flonably  high  order  of  work,"  as  courts  should  never  interpolate  a  word  in  a 
contract.  But  the  interpolation  of  the  word  *'reasonably"  was  not  prejudi- 
cial, AR  the  contract  could  have  meant  nothing  else  than  a  reasonably  high 
order  of  work,  and  the  jury  were  not  misled  by  being  so  told  by  the  court. 
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8.  ^'End  of  contracf' — If  the  defendants  failed  and  refased  to  fnrnish 
plaintiflF  with  work  aooordini^  to  the  terms  of  their  agreement,  the  contract 
was  at  an  end,  and  the  plaintiff  was  entitled  to  recover  the  amount  retained 
by  defendants  oat  of  plaintiff's  earnings  as  seonrity  for  the  faithful  per- 
formance of  his  duties,  which  they  were  to  hold  **to  the  end  of  the  contract.*' 

4.  Burden  of  proof— T>efendeLntBt  by  their  answer,  denied  the  allegations  of 
plaintiff's  petition,  as  to  his  employment  of  a  sufficient  force  of  workmen 
to  manufacture  one  hundred  coats  per  week,  &c.«  and  alleged  that,  by  reason 
of  the  inferior  grade  of  workmanship  done  by  plaintiff  they  were  compelled 
to  refuse  to  furnish  him  work  according  to  the  terms  of  the  contract. 
Held—ThtLt  the  court  properly  ruled  that  the  burden  of  proof  was  upon 
plaintiff  and  that  his  attorney  was  entitled  to  the  conclusion  of  the  argu- 
ment to  the  jury. 

Lewis  N.  Dembitz,  M.  A.,  D.  A.  3l  J.  G.  Sachs  for  appellants;  Eohn,  Baird 
&  Speckert  for  appellee. 

Haywobth  Co.  v.  Haldemam. 

Filed  June  15,  1892.      Appeal   from   Jefferson  Court   of    Common    Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Discharge  of  employe — Measute  of  da  mages —k^n  employer  can  not  dis- 
charge a  servant  hired  for  a  deflaite  term  without  a  good  and  sufficient 

^ause,  and  in  an  action  by  the  servant  to  recover  damages  for  being  dis- 
charged arbitrarily  and  without  right,  he  is  entitled  to  the  full  sum  be  could 
have  earned  under  the  contract,  less  the  amount  he  has  earned  or  might 
have  earned  in  other  business  by  the  exercise  of  ordinary  diligence. 

2.  Same — Excessive  verdi<i—li\  this  action  by  plaintiff,  who  had  been  em- 
ployed by  defendant  for  one  year  as  a  traveling  salesman,  to  recover  what 
he  would  have  earned  under  his  contract  if  he  had  not  been  discharged,  the 
court  properly  instructed  the  jury  that  if  they  found  for  plaintiff  they 
should  deduct  from  his  salary  the  expenses  he  would  have  incurred  in  sell- 
ing, it  being  a  part  of  the  contract  that  he  was  to  pay  his  own  expenses. 
But  as  it  is  manifest  from  the  amount  of  the  verdict  that  the  jury  failed  to 
make  any  deduction  on  account  of  expenses  the  verdict  should  be  set  aside 
upon  the  ground  that  it  is  for  a  greater  sum  than  was  authorized  by  the  evi- 
dence, the  expenses  being  estimated  by  plaintiff  in  his  testimony. 

O'Neal,  Phelps  &.  Pryor  for  appellant;  Kohn,  Baird  and  Speckert  for  ap- 
pellee. 

llODMAN    V.    MOODI,  <fcO. 

Filed  June  15, 1892.  Appeal  from  Jefferson  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Brent,  affirming. 

1.  Liobility  on  supersedeas  bond — Where  the  obligors  in  a  supersedeas  bond 
bind  themselves  to  ''satisfy  and  perform"  the  judgment  superseded  "in  case 
it  shall  be  affirmed"  they  are  liable,  in  the  event  of  an  affirmance,  for  the 
full  amount  of  the  judgment  and  not  merely  for  the  damages  actually  re- 
sulting from  the  supersedeas. 

2.  5i(/w^— Although  by  the  judgment  superseded  an  attachment  was  awarded 
and  the  time  fixed  for  the  return  of  the  attachment  had  passed  when  the  su- 
persedeas was  issued,  it  can  not  be  said  that  nothing  was  superseded  by  the 
order.  I'he  judgment  was  still  in  force  and  the  appellee  was  entitled  to  all 
the  coercive Unal  process  in  the  power  of  the  chancellor  for  its  enforcement. 
By  reason  of  the  supersedeas  his  right  to  these  remedies  was  ended  until  the 
appeal  was  decided. 

8.  Same — Estoppel — As  a  general  principle  whenever  a  party  seeks  the  aid 
of  a  court  of  justice  to  enforce  his  rights,  and  submits  his  case  and  objec- 
tions to  the  decision  of  a  court,  and  invites  it  to  decide  on  them,  and  makes 
no  objection  to  the  jurisdiction  until  after  the  court  has  heard  and  adjudi- 
cated, he  is  estopped  from  subsequently  objecting  to  its  decision  and  the 
proceedings  taken  thereunder. 
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One  who  has  prosecuted  an  appeal  with  sapersedeas,  resnlting  in  an 
afBrmance  of  the  judgment,  can  not,  in  au  action  upon  the  supersedeas 
bond,  iosist  that  he  in  not  liable  beoanse  the  order  granting  the  appeal,  not 
being  made  within  the  time  allowed  by  the  statnte*  was  void. 

4.  Same — It  is  not  necessary  that  an  order  of  supersedeas  shoald  be  served 
as  a  summons.     The  only  requirement  is,  that  supersedeas  shall  issue- 

6.  *A  debtor  can  not  dictate  to  the  creditor  how  he  shall  pursue  his  remedies.  There- 
fore, the  fact  that  there  is  a  fund  in  court  to  which  the  plaintiff  might  resort 
for  the  satisfaction  of  his  judgment  does  not  entitle  the  defendant  to  re- 
quire him  to  do  so. 

D.  M.  Rodman  for  appellant;  Geo.  B.  Eastin  for  appellees. 

City  ot  LouisviiiiiE  v.  Nbtim. 

Filed  June  15,  1892.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Judge  Brent,  reversing. 

1.  A  city  is  not  li,t6le/or  an  error  or  mistake  committed  in  the  perfonnance  of  a 
legislative  duty  or  one  requiring  the  exercise  of  judgment  and  discretion,  as 
the  defining  by  ordinance  of  the  territory  liable  to  assessment  for  the  cost 
of  a  street  improvement.  t 

2.  Steeet  improvements — Error  of  city  in  making  apportionment — Interest — In 
this  suit  on  a  street  apportionment  warrant  in  which  a  judgment  for  plain- 
tiff was  reversed  because  of  a  mistake  in  the  apportionment,  which,  upon 
the  return  of  the  case,  was  corrected,  and  judgment  again  rendered,  interest- 
being  allowed  only  from  the  date  the  apportionment  was  properly  made,  it 
was  error  to  render  judtrment  against  the  city  for  intereat  from  the  date  of 
the  original  apportionment  to  the  date  when  the  mistake  was  corrected, 
upon  the  ground  that  plaintiff  had  been  damaged  to  that  extent  by  the  mis- 
take of  the  city  in  making  the  apportionment.  If  the  city  could,  in  any 
event,  be  made  liable  for  such  a  mistake  it  was  error  to  render  a  judgment 
in  this  case,  there  being  no  pleading  authorizing  such  relief. 

H.  IS.  Barker  for  appellant;  Lane  Jb  Burnett  for  appellee. 

BsiiT  Eleotbio  Line  Co.  v.  Cbeabon. 

Filed  June  15.  1892.    Appeal  from  Fayette  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  affirming. 

1.  A  horro7oer  may  maintain  in  action  ayainst  a  stranger  to  recover  damages  [ 
an  inmty  (^  th^  thiti^iT  innn^.t     T>fkQQattQir>n   \^  sufficient   without   title  to  i 

rijyht  ^f    nn»^^"     ojiniwat  \\m^    tPi.ritig.^nf|r 

2.  Ne^li^ence— Instructions  to  jury — In  this  action  against  a  street  railway 
company  to  recover  damages  for  injuries  resulting  from  the  collison  with 
one  of  defendant's  card  of  a  buggy  in  which  plaintiff  was  driving,  the  court 
properly  instructed  the  jury  that  if  they  believed  that  defendant's  employes 
in  charge  of  the  car  saw  defendant's  dangerous  position,  or  could,  by  the 
exercise  of  ordinary  care,  have  seen  itt  in  time  to  have  stopped  the  car  or 
checked  its  speed  and  thus  avoided  the  collision,  the  law  was  against  the  de- 
fendant. 

Bronston  &  Allen  and  Breckinridge  «fc  Shelby  for  ap(5ellant;  T.  T.  Forman 
for  appellee. 

HiNKsoN,  kG,  V.  Commonwealth. 

Filed  June  15,  1892.  Appeal  from  Harrison  Criminal  Court.     Opinion  of  the 

court  by  Judge  Barbour  affirming. 

^ff/7— Where  the  accused  is  held  for  trial  by  an  examining  court  and  dis* 
charged  on  bail,  the  sureties  in  the  bail  bond  undertaking  that  he  will  ap- 
pear in  the  circuit  or  criminal  court  at  its  next  term,  the  failure  of  the 
grand  jury  to  indict  at  the  first  term  does  not  release  the  bail.  It  is  only 
upon  the  dismissal  of  the  prdseoalion  by  the  grand  jury*  or  upon  its  failure 
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to  indict  at  the  secoad  term,  that  the  bail  are  released.  Nor  is  it  necessary 
in  order  to  continue  the  liability  of  the  bail  to  the  second  term^thatthe  coart 
shonld  make  an  order  continaing  the  prosecution. 

Ward  A  Eimbrough  for  appellants;  M.  C.  Swinford,  W.  J.  Hendrick  and 
Reid  Rogers  for  appellee. 

FOUBNIBB,     Ac.     V.     BbOWN. 

Filed  June  15,  1892.     Appeal  from  Henderson  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Landlord  and  tenant — Lien  for  supplies  futnished — The  landlord  is  enti- 
tled to  a  lien  on  the  crop  raised  by  the  tenant  for  the  money  and  supplies 
advanced  to  the  tenant  to  enable  him  to  raise  the  crop.  And  where  the  land- 
lord indorses  for  the  tenant  to  enable  him  to  borrow  money  to  raise  the 
crop  and  the  money  borrowed  is  so  used*  the  landlord  in  eflfect  furnishes  the 
money,  and  is  entitled  to  a  lien  on  the  crop. 

2.  Unlawful  preference — Mortgage  of  exempt  property — Where  an  insolvent 
debtor  mortgages  to  his  creditor  property  which  is  exempt  from  debt,  the 
mortgage  is  not  an  unlawful  preference. 

John  L.  Dorsey  and  S.  B.  4;  R.  D.  Vance  for  appellants:  W.  F.  McClain 
and  Edward  W.  Hines  for  appellee. 

MoG GODWIN,  &c.  V.  Williams,  Ac. 

Filed  June  15,  1892.      Appeal  from  Cumberland  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Release  of  surety — Ptoperty  mortgaged  to  secure  debt  of  another — Where  prop- 
erty of  any  kind  is  mortgaged  or  pledged  by  the  owner  to  answer  for  the 
debt  or  default  of  another,  such  property  occupies  the  position  of  a  surety 
or  guarantor,  and  any  thing  which  would  discharge  an  individual  surety  or 
guarantor  who  was  personally  liable  will,  under  similar  circumstances,  dis- 
charge such  property. 

2.  Alortgage  released  by  renewal  of  debt — While  the  general  rule  is  that  a 
mortgage  secures  a  debt  or  obligation  and  not  the  evidence  of  it  and  that 
no  change  in  the  form  of  the  evidence  or  in  the  mode  or  tiiiiC  of  payment 
can  operate  to  discharge  the  mortgage,  that  rule  does  not  apply  where  the 
property  ot  one  person  is  mortgaged  to  secure  the  debt  of  another.  In  such 
a  case  a  renewal  of  the  evidence  of  the  debt  releases  the  lien. 

3.  Consideration  for  moitgage — Where  one  mortgages  his  property  to  secure 
a  debt  of  another,  which  has  already  been  incurred  but  which  is  not  due,  and 
there  is  no  agreement  to  extend  the  time  nor  any  alteration  by  the  mort- 
gagee of  his  condition  on  account  of  the  mortgage,  and  the  mortgagor 
derives  no  sort  of  advantage  by  reason  of  its  execution,  the  mortgage  is 
without  consideration. 

W.  £.  Settle  and  W.  P.  Sandige  for  appellants;  M.  O.  Allen  for  appellees. 

Centbal  Passbnoeb  Railway  Co.  v.  Rosb. 

Filed  June  15,  1892.    Appeal  from  Jefferson  Court  of  Commo^  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 

1.  Negligence  in  getting  on  moving  street  car — Question  for  juty—The  question 
whether  one  getting  on  or  off  a  street  car  while  it  is  running  at  a  slow  rate 
of  speed  is  guilty  of  negligence  is  one  of  fact  for  the  jury,  and  this  rule 
applies  to  both  electric  and  horse  cars. 

2.  Punitive  damages — If  the  plaiutiff*s  version  of  the  way  in  which  he  was 
injured  was  true — and  the  jury  have  so  said — he  was  entitled  to  punitive 
damages,  and  the  instruction  authorizing  such  damages  can  not  be  com- 
plained of. 

*3.  Instructions  to  jury — Failure  to  follow  physician's  directions — The  court 
properly  refused  to  instruct  the  jury  that  '4t  was  the  plaintiff^s  duty  to  use 
ordinary  care  and  prudence  in  following  the  directions  of    his  physicians. 
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and  that  he  can  recoyer  no  damages  for  any  injury,  so  far  as  the  same  has 
been  aggravated  by  the  failure  of  the  plaintiff  to  so  obey  the  reasonable 
directions  of  hiA  physicians."  The  instruction  not  only  gives  undue  prom- 
inence to  the  evidence  of  the  physicians,  but,  in  effect,  makes  the  opinion 
of  the  physicians  conclusive  upon  the  question  as  to  whether  plaintiff  took 
prope*"  care  to  avoid  permanent  injury  to  his  knee. 

Humphrey  &  Davie  for  appellant;  J.  M.  Cbatterson  for  appellee. 

Long  v.  Bowsn. 

Filed  June  15.  1893.     Appeal  from  Nicholas  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Vacancy  in  office — When  a  public  officer  is  adjudged  a  lunatic  there  is  a 
*^vacancy  in  office"  within  the  meaning  of  section  1  of  article  6.  chapter  23, 
of  the  General  Statutes. 

2.  The  county  judge  has  the  podver  to  determine  luhen  a  vacancy  exists  in  the  office 
of  assessor  Rud  to  appoint  a  successor  or  order  an  election  to  fill  the  vacancy. 
And  when  he,  in  a  case  coming  within  the  reason  and  spirit  of  the  statute,  de- 
clares the  office  vacant  and  appoints  or  orders  an  election  his  judgment, 
nntil  it  is  reversed  or  annulled,  should  be  treated  as  conclusive. 

The  plaintiff  who  held  the  office  of  assessor  having  been-  adjudged  a 
lunatic  the  county  judge  declared  the  office  vacant  and  appointed  defendant 
to  fill  the  vacancy.  It  turned  out  that  plaintiff  was  only  temporarily  insane 
and  that  he  was  restored  in  time  to  make  the  assessment  for  the  current 
year.  He  now  sues,  alleging  that  defendant  has  usurped  the  office  and  seeks 
to  recover  the  fees  received  by  him.  //fid — That  the  judgment  declaring 
the  office  vacant  was  conclusive  until  reversed  or  annulled.  It  can  not  be 
said  that  the  county  judge  should  have  presumed  that  the  insanity  was  merely 
temporary. 

Kennedy  &  Son  for  appellant;  Ross  &  Owens  and  Hansen  Kennedy  for 
appellee. 

Cemtbal  Passcngeb  Railway  Co.  v.  Chattebson. 

Filed  September  14,  1892.     Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  overruling  appellant's  motion  to 
strike  from  docket  and  appellee's  motion  to  affirm  as  delay  case, 
The  appellee  has  the  right  at  any  time  after  the  appeal  is  granted  to  fie  the  tran- 
script with  the  same  effect  as  if  filed  by  appellant,  and  may,  therefore,  upon 
a  transcript  thus  filed  by  him,  move  to  affirm  as  a  delay  case. 

Humphrey  &,  Davie,  Kohn,  Baird  &  Speckert  for  appellant;  Stone  io  Sud- 
duth,  Oneal,  Phelps  A  Pryor  and  Davis  &  O'Doherty  for  appellee. 

Wabben  Deposit  Bank  v.  Buckhannan,  Ac, 

Filed  September  14,  1892.      Appeal  from  Allen  Circuit  Court.      Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Authority  to  \ign  note  for  another — Peremptory  instructions — In  this  action 
upon  a  promissory  note,  purporting  to  have  been  executed  by  B.,  C.  and  W. 
to  Lb,  who  indorsed  it  to  plaintiff,  bank,  the  defendants,  C.  and  W.  plead 
that  their  names  were  signed  to  the  note  by  B.  without  their  authority.  They 
concede  by  their  answer,  however,  that  they  were  negotiating  with  L.  for  a 
joint  purchase  of  a  machine  at  a  named  price,  and  that  B.,  with  their 
knowledge  and  consent,  went  to  get  the  machine.  Plaintiff's  evidence  shows 
that  defendants,  when  the  note  matured,  came  to  the  bank  and  asked  to  be 
shown  their  note,  which  they  had  given  to  L.,  saying  it  was  given  for  a  ma- 
chine, and  that  they  ought  not  to  pay  it  because  L.  had  not  furnished  the 
machine  they  contracted  for.  //eld — ^That  it  was  for  the  jury,  considering 
the  facts  admitted  in  the  pleadings,  and  the  evidence  before  them,  to  say 
whether  B.  had  authority  to  sign  the  note,  and  it  was  error  to  give  a  per- 
emptory iustroetion  to  find  for  defendant. 

Wilkins  Jt  DnBoae  for  appellant;  W.  L.  Porter  for  appellees. 
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Cbow,  &o.  y.  Stbaus. 

filed  September  14,   1892.    Appeal  from  Powell  Coart  of  Common  Pleas. 

Opinion  of  the  court  by  Jadge  Barbonr,  reyersing. 

1.  Practice — Petition  to  h  made  party — Dpon  the  prueentation  of  a  petition 
by  one  who  seeks  to  be  made  a  party  to  A  pending  action  the  proper 
practice  is  for  the  court  to  order  the  petitioner  to  be  made  a  party  and  his 
petition  to  be  taken  as  his  answer,  bat  after  the  petition  is  filed  as  an  answer 
and  the  petitioner  is  afterward,  by  motions  made  in  the  action,  recognized 
as  a  party,  it  is  then  too  late  to  object  that  there  was  no  formal  order  making 
him  a  party. 

'  2.  Attachment — The  grounds  of  attachment  being  controverted  by  answer 
the  burden  was  on  the  plaintiff  and  the  judgment  sustaining  the  attachment, 
in  the  absence  of  any  evidence,  was  erroneoas. 

J.  B.  White  for  appellants;  Haggard  and  Benton  for  appellee. 

Pabks  ▼.  Union  Manufaotubino  Co. 

Filed  September  14,  1892.     Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Yost,  reversing. 

Lease  forfeited  by  transfer  o/ premises  to  receiver — A  transfer  of  leased  prem- 
ises by  operation  of  law  does  not  operate  as  a  breach  of  a  covenant  in  the 
lease  that  the  property  shall  not  be  sablet  without  the  consent  of  the  lessor, 
but  it  is  competent  for  the  lessor  to  restrain  even  such  a  transfer  by  an  ex- 
press provision  clearly  prohibiting  it.  Therefore,  where  a  lease  provides  that 
it  shall,  at  the  option  of  the  lessor,  be  forfeited  if  the  premises  shall  be 
^'underlet  or  the  term  in  whole  or  in  part  assigned,  transferred  or  set  over 
by  the  act  of  the  lessee,  by  process  or  operation  of  law  or  in  any  other 
manner  whatever,  without  the  written  consent  of  the  lessor,"  the  delivery  of 
the  possession  of  the  premises  to  a  receiver  forfeits  the  lease  at  the  election 
of  the  lessor. 

James  S.  Pirtle  and  L.  L.  Parks'for  appellant. 

Peak  t.  Gboveb*s  bx'ob8. 

Filed  September  14, 1892.    Appeal  from  Owen  Circuit  Court.    Opinion  of 
the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Transfer  to  equity — Under  section  10  of  the  Civil  Code  as  amended  the  court 
may,  in  its  discretion,  on  motion  of  either  party  or  without  motion,  order 
the  transfer  of  an  action  from  the  ordinary  to  the  equity  docket  "whenever 
the  court  before  which  the  action  is  pending  shall  be  of  the  opinion  that 
Buch  transfer  is  necessary  because  of  the  peculiar  questions  involved  or  be- 
cause the  case  involves  accounts  so  complicated  or  of  sach  great  detail  of 
facts  as  to  render  it  impracticable  for  a  jury  to  intelligently  try  the  case.'' 

In  this  action  against  the  estate  of  a  deceased  person,  in  which  the 
plaintiff  seeks  to  recover  judgment  for  his  services  as  financial  agent  of  the 
decedent  daring  several  years,  as  the  plaintiff  filed  a  bill  of  particulars,  pre- 
senting a  list  of  nearly  two  hundred  names  to  whom  he  alleged  he  had,  as 
agent,  loaned  various  sums  of  money,  and  the  answer  denied  that  he  had 
loaned  any  of  the  sums  as  alleged,  the  consideration  of  these  matters, 
together  with  several  lengthy  settlements  pleaded  in  defense,  placed  in  issue 
such  an  array  of  facts  and  figaros  that  this  court  can  not  say  the  lower  court 
abused  its  discretion  in  transferring  the  cause  to  equity. 

2.  Claims  against  decedents^  estates  for  personal  services — Courts  are  inclined  to 
regard  with  some  saspicion  claims  brought  against  a  decedent's  estate  for 
personal  services  rendered  by  members  of  his  family,  unless  there  be  clearly 
proyen  a  contract  for  the  services  or  a  promise  to  pay  the  amoant  charged. 
And  while  it  is  true,  as  a  general  role,  that  where  services  are  rendered  by 
one  person  at  the  request  of  another,  a  promise  to  pay  for  such  services  is 
imputed  to  the  person  making  the  reqaest,  there  are  exceptions  to  this  rule, 
and  one  of  them  is  that  there  is  no  implied  assumpsit  to  pay  for  work  and 
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labor  where  the  condact,  sitnation  and  mutual  relationship  between  the 
parties  shows  that  it  would  not  be  jast. 

Where  a  son-in-law  borrowed  money  from  his  father-in-law  time  and  again 
without  security,  and  often  without  interest  to  maturity,  and  occupied  his 
father-in-law's  houses  iree  uf  rent  for  a  number  of  years,  it  would  be  unjust, 
in  the  absence  of  a  contract,  to  allow  him  to  charge  the  father-in-law's 
estate  for  services  rendered  the  father-in-law  in  loaning  money  to  various 
persons,  although  these  trsnsactions  extended  through  several  years  and  the 
money  thus  loaned  aggregated  a  large  amount. 

Evan  £.  Settle  and  Thomas  R.  GFordon  for  appellant;  Lindsay  k  Botts  for 
appellees. 

YOBK,  ASSIONEX  V.  FsBBKLL,  Ao. 

Filed  September  14,  1892.     Appeal  from  Piiie  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

FraudiUent  assignment — A  general  assignment,  made  with  the  fraudulent 
purpose  of  cheating,  hindering  and  delaying  the  assignor's  creditors,  is  void 
and  the  assignee  acquires  no  interest  or  right  under  it. 

J.  M.York  and  L.  T.  Moore  for  appellant;  A.  J.  Auxier  for  appellees. 

CoiiB,  &€.  V.  Payne,  <fco. 

filed  September  14,  1892.     Appeal  from  Warren  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Yost,  affirming. 

Flea  of  payment  not  sustained  by  evidence — In  this  action  to  recover  judgment 
on  several  promissory  notes  and  to  enforce  a  lien  therefor  on  land,  in  which 
the  defendants  pleaded  payment  in  saw-logs,  the  chancellor's  finding  that 
the  logs  had  not  been  delivered  as  alleged,  which  is  to  be  treated  as  the 
verdict  of  a  properly  instructed  jury,  is  sustained  by  the  evidence. 

Galloway  k  Gaines  for  appellants;  Charles  E.  Drake  and  Edward  W.  Hines 
for  appellees. 

Tbuax  v.  Commonwealth. 

Filed  September  21, 1892.    Appeal  from  Nicholas  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Yost,  affirming. 

A  razor  is  a  deadly  weapon  within  the  meaning  of  the  statute  against  carry- 
ing concealed  a  deadly  weapon  upon  the  person.  And  one  who  carries  such 
a  weapon  upon  his  person  is  guilty  under  the  statute  without  regard  to  the 
intention  with  which  the  weapon  is  carried. 

H.  Kennedy  and  Ross  k  Owens  for  appellant;  W.  J.  Hendrick  and  R.  Reid 
Rogers  for  appellee* 

FiEiiDS  V.  Commonwealth. 

Filed  September  21,  1892.    Appeal  from  Letcher  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Punishment  of_  sheriff  Jor  speculating  in  county  claims — Under  the  provision 
of  the  General  Statutes,  that  no  sheriff  or  deputy  sheriff  shall  purchase  or 
speculate  in  any  claim  allowed  by  the  court  of  claims  of  his  county,  and  that 
for  any  violation  of  this  provision  the  person  offending  may  be  punished 
*^in  a  sum  twice  the  amount  so  purchased  or  speculated  in,"  a  deputy  sheriff 
who  was  charged  with  having  purchased  for  $7.50  a  claim  allowed  by  the 
court  of  claims  for  f  15,  could,  in  no  event,  have  been  fined  exceeding  $80, 
and  it  was,  therefore,  error  to  instruct  the  jury  that  if  they  should  find  him 
gnilty  they  should  fix  his  punishment  **at  a  fine  not  exceeding  $500,  or  im- 
prisonment in  the  county  jail  not  exceeding  one  year,  or  both  so  fine  and 
imprison  at  their  discretion." 

2.  Same — Instructions  to  Jury — ^As  the  indictment  charged  the  defendant 
with  the  statutory  offense  of  purchasing  a  daiiii  allowed  by  the  court  of 
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claims  of  Letoher  coanty,  it  was  error  to  instruct  the  jury  that  they  might 
fiDd  him  gnilty  if  they  believed  he  had  purchased  a  claim  against  the  connty 
without  reference  to  whether  it  had  been  allowed  or  not. 

S.  B.  Dishman  for  appellant;  W.  J.  Hendrick  and  R.  Reid  Rogers  for 
appellee. 

Dbuby  y.  McCbaoken  &  Co. 

Filed  September  21,  1892.     Appeal  from  Breckinridge  Circait'Conrt.     Opin* 

ion  of  the  oonrt  by  Presiding  Judge  Yo^t,  affirming. 

Subscription  for  stock  of  corporation — Tender  of  certificate — One  who  subscribes 
for  the  capital  stock  of  a  corporation  thereby  becomes  a  stockholder,  a 
formal  certificate  not  being  essential  to  his  right.  It  is,  therefore*  no  de- 
fense to  a  suit  to  recover  the  amount  of  his  subscription  that  no  certificate 
of  stock  has  been  tendered  him. 

James  W.  Lewis  and  Fairleigh  k  Straus  for  appellant;  Wathen  k  Richard- 
son  for  appellees. 
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Trimble  v.  Pickett,  &c. 
(Filed  May  19,  189L\3 

1.  EquitabU  lien^  by  contract^  of,  one  advancing  money  io  vendee  to  pay  for  land — 
When  P.  advanced  money  to  a  vendee  to  pay  parohase  money  notes  for  land, 
the  vendee  executed  and  delivered  the  following^  note  to  him:  *'0q  *  *  I 
promise  to  pay  P.  $489.13  as  pnrchase  money  famished  hy  P.  and  to  have 
the  same  effect  as  thoa>;h  the  land  had  been  boaght  from  P.,  it  being  the 
farm  I  now  live  on."  *  *  *  //e/d—thRi  this  note,  thoai^h  unrecorded, 
evidenced  a  contract  by  which  P.  acquired  an  equitable  lien  un  the  land  to 
«ecare  the  money  advanced  by  him,  and  the  lien  is  valid  and  enforceable.  ^ 

2.  JLtens — Priority — Notice — The  equitable  lien  of  P.  is  prior  and  superior 
to  that  subsequently  acquired  by  one  who  purchased  the  laud  at  a  judicial 
fiale  with  full  knowledge  and  notice  of  the  lien  claimed  by  P. 

Wood  A  Day  for  appellant. 

W.  \V.  McGuire  for  appellees. 

Appeal  from  Wolfe  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

July,  1885,  appellant,  Trimble,  recovered  judgement  against  Den- 
nis Brener  on  a  note  for  $182.12,  given  June,  1875,  and  the  land  in 
controversy  having  been  levied  on  and  sold  under  an  execution  is- 
sued on  that  judgment  he  became  purchaser  thereof  at  the  price  of 
4200,  and  in  April,  1886,  a  deed  therefor  was  made  to  him  by  the 
sheriff. 

In  December,  1887,  he  instituted  this  action  to  recover  the  land  of 
Brener,  claiming  title  and  right  of  possession  in  virtue  of  the  sher- 
iff's deed. 

Subsequently,  appellee,  Puckett,  having  been  made  a  party  de- 
fendant, filed  his  answer,  made  counter-claim  and  cross-petition, 

vol.  14 — 14 
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in  which  he  denied  the  validity  of  the  sale  and  sheriff  deed  to  ap- 
pellant, and  alleged  that  he  had  a  lien  on  the  land  for  payment  of  a 
note  for  $489.15,  executed  to  him  by  Brener  September  17, 1874,  prior 
to  the  judgment  in  favor  of  appellant,  to  satisfy  which  the  land  had 
been  levied  on  and  sold.  He  prayed  for  judgment,  setting  aside  and 
cancelling  the  deed  to  appellant,  and  for  enforcement  of  his  own  al- 
leged lien  '^n  the  land  to  pay  the  note  mentioned.  And  upon  finaf 
hearing  judgment  was  rendered  setting  aside  the  sale  under  execu- 
tion, cancelling  deed  of  the  sheriff  to  appellant,  and  for  sale  of  the 
land  or  enough  of  it  to  first  satisfy  the  debt  of  Puckett  and  of  the 
residue,  if  any,  to  repay  the  appellant  $200  bid  at  the  execution  sale, 
and  interest. 

It  appears  the  land  was  purchased  by  Brener  from  D.  W.  Hollan 
who,  February  13,  1874,  executed  a  deed  therefor,  in  which  it  is  re- 
cited that  the  purchase  price  was  $1,000,  of  which  $500  was  then  paid^ 
and  for  the  balance  a  note  was  given,  payable  March,  1874.  But 
Brener,  not  being  able  to  meet  the  deferred  payment  unaided,  bor-^ 
rowed  from  Puckett  $489.13  and  executed  to  him  the  note  relerred 
to,  which  is  as  follows:  '*0n  or  before  the  17th  day  of  May  next,  I 

Eromise  to  pay  M.  W.  Puckett  $489.13  as  purchase  money  furnished 
y  M.  W.  Puckett,  and  to  have  the  same  effect  as  though  the  land 
had  been  bought  from  M.  \V.  Puckett,  it  being  the  farm  I  now  live 
on  this  September  17,  1874.  This  note  is  to  draw  10  per  cent,  in- 
terest from  date  until  paid." 

It  further  appears  an  action  was  some  time  thereafter  instituted 
by  the  heirs  of  F.  D.  Roberts  to  recover  of  Brener  about  fifty  acre* 
of  the  land  which  was,  however,  compromised,  the  plaintiffs, 
by  deed  executed  July  15,  1885,  conveying  their  interest  in  the  land 
to  Brener  in  consideration  of  his  pronjissory  note  for  $62,  which, 
by  successive  assignments,  became  the  property  of  Puckett.  But  a» 
no  judgment  was  rendered  on  that  note,  though  prayed  for  by  Puck- 
ett, nor  any  complaint  is  here  made  of  the  action  of  the  lower  court 
in  reference  to  it,  we  need  not  consider  it.  , 

The  evidence  is  such  as,  in  our  opinion,  to  authorize  the  conclu- 
sion appellant,  Trimble,  had,  before  he  obtained  judgment  on  his 
note,  actual  notice  of  the  existence  of  the  note  of  Puckett,  the  con- 
sideration for  it,  and  that  he  had,  or  claimed,  a  lien  on  the  land  to 
secure  payment  of  it.  It  is  true  appellant  testifies  he  had  no  notice, 
but  Brener,  who  has  no  interest  in  the  issue  between  him  and  Puck- 
ett, testifies  that  Trimble,  before  his  judgment  was  obtained,  applied 
to  him  to  give  a  mortgage  on  the  land  to  secure  payment  of  his  note, 
which  was  refused,  for  the  reason  then  distinctly  stated  to  him  that 
Puckett  held  the  note  given  to  him  by  Brener  for  money  advanced 
to  pay  part  of  the  purchase  money,  and  had  a  lien  on  the  land  to  se» 
cure  its  payment. 

There  is  also  evidence  tending  to  show  that  the  attorney  of  Trim- 
ble was  influenced  to  bid  at  the  execution  sale  only  $200,  not  more 
than  one-half  of  his  debt,  though  the  land  was  worth  $1,000,  by  rea- 
son of  information  that  Puckett  held  a  lien  on  it. 

The  simple  question  then  is,  whether  Puckett  acquired,  in  virtue 
of  the  written  agreement  between  himself  and  Brener,  a  lien  on  the 
land  that  was  subsisting  and  enforceable  as  to  the  latter;  for  if  the 
written  contract  did  have  that  effect,  we  do  not  see  why  it  did  not 
affect  Trimble  having,  as  he  did,  actual  notice.  The  language  of  the 
note  shows  a  manifest  intention  of  the  parties  to  create  the  lien,  and 
if  it  could  be  done  at  all  by  such  contract,  it  was  fully  and  effectually 
done. 

It  has  been  held  by  this  court  that  a  lien  does  not  necessarily  exist 
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in  favor  of  one  who  advances  money  to  the  vendee  for  payment  of 
part  of  the  purchase  money.  And  furthermore  that  one,  holding  by 
assignment  a  note  given  for  purchase  money,  who  takes  in  its  stead) 
a  new  note,  does  not  retain  the  lien  existing  as  to  the  first  note.  But 
it  has  never  been  held  by  this  court  that  an  enforceable  contract  may 
not  bo  entered  into  between  the  vendee  and  one  who  advances 
money  to  pay  the  purchase  price  for  a  lien  on  the  land  to  secure 
the  payment  of  the  money  so  advanced,  even  though  such  contract 
be  not  recorded.  On  the  contrary,  such  a  contract  has  been  upheld 
by  this  court. 

In  Bailey,  Ac.  v.  Welsh,  4  B.  M.,  244,  it  was  held  that  an  equitable* 
lien,  existing  by  written  agreement  with  a  surety,  for  the  payment 
of  the  consideration  of  land  purchased,  thout^h  not  recorded,  will  not 
be  overreached  "by  an  attaching  creditor  who  had  notice  of  that  equit- 
able  lien.  And  if  the  vendcie  may,  by  written  agreement,  create  an 
equitable  lien  in  favor  of  his  surety,  who  pays  the  purchase  money 
note  for  land,  that  will  prevail  against  creditor  with  notice,  why  may 
not  he,  in  the  same  way,  create  a  like  lien  in  favor  of  a  person  who 
advances  the  money  to  pay  a  part  or  all  the  purchase  money? 

Section  24,  article  1,  chapter  65,  General  Statutes,  provides  that 
•'when  any  real  estate  shall  be  conveyed  and  the  consideration,  or 
any  part  thereof,  remains  unpaid,  the  grantor  shall  not  have  a  lien 
for  the  same  againsi  bona  fide  creditors  and  purchasers.  Unless  it  be 
stated  in  the  deed  what  part  of  the  con.«5i deration  remains  unpaid.'* 
But  that  section  was  not  intended  to  inhibit  or  apply  to  a  contract 
for  an  equitable  lien,  such  as  the  one  under  consideration,  and  is 
quoted  simply  for  the  purpose  of  showing  that,  as  plainly  indicated 
and  construed  by  this  court,  a  vendor  may  have  an  equitable  lien  on 
the  land,  good  against  creditors  and  purchasers  having  actual  notice, 
although  it  be  not  stated  in  the  deed  what  part  of  the  purchase  money 
remains  unpaid. 

It  seems  to  us  that  if  a  vendee  of  land  may,  by  written  agreement 
with  a  person  who  advances  money  to  pay  a  part  or  all  the  purchase 
money,  create  an  equitable  lien  on  the  land  that  he  could  not  resist 
or  defeat,  it  necessarily  follows  such  lien  should  prevail  against  a 
creditor  affected  with  notice  before  even  reducing'  his  debt  to  judg- 
ment. 

The  case  of  Beid  v.  Jackson,  6  Ky.  Law  Rkp.,  743,  is  urlike  this 
and  has  no  application.  There  the  contest  was  between  the  vendee 
and  his  sureties  in  a  note  given  to  a  third  person  for  money  borrowed 
and  used  to  pay  for  the  land.  The  sureties  having  paid  otf  that  note 
claimed  a  lien  on  the  land  not  in  virtue  of  a  written  contract  be- 
tween themselves  and  the  vendee,  but  by  way  of  substitution  to  the 
right  of  the  obligor  of  the  note,  who  never  had  or  claimed  a  lien  on 
the  land  under  contract  or  otherwise. 

In  our  opinion  the  lien  of  appellee,  Pucketf,  was  prior  and  supe- 
rior to  th^  execution  lien  acquired  by  appellant,  and,  consequently, 
was  not  defeated  or  affected  by  the  sheriff's  sale  and  conveyance  to 
the  latter. 

Judgment  affirmed. 
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Lewls  V.  Common WEALH. 
{Filed  May  26,  1892.) 

1.  Ciiminnl  law  ^-Verdict  sitstnined  hy  tvidence — The  evidence  shows  that  the 
accused  followed  the  deceased  out  of  a  room  and  shot  and  killed  him  without 
any  excuse  or  provocation  sufficient  to  reduce  the  crime  from  murder  to 
manslaughter,  and  the  verdict  of  the  jury  is  sustained  by  the  evidence. 

2.  Same — Ne-^v  tn'al  for  ttewiy  discovered  evidence — Dilij^^ence — There  was  no 
excuse  offered  for  the  failure  to  discover  and  produce  the  newly  discovered 
evidence  at  the  trial  and  such  evidence  wha  only  cumulative;  therefore,  no 
new  trial  should  have  been  fi^ranted  on  th^s  ground. 

8.  Some — Instruction  as  to  manslaughter — In  the  instruction  relating  to  man- 
slaughter, the  court  instructed  the  jury  that  the  heat  and  pasnion  must  have 
been  produced  by  "considerable  provocation"  in  order  to  reduce  the  crime 
from  murder  to  manslaughter.  Held—T\ifi\,  while  it  is  perhaps  best  not  to 
use  the  word  *^oonsid(:rable"  in  such  connection  it  could  not  have  prejudiced 
the  appellant  under  the  proof  of  the  case. 

Thos.  L.  Martin  for  appellant. 

W.  J  Hendrick  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  appeal  involves  a  human  life.  The  accused,  Nelson  Lewis,  met 
the  deceased,  George  Dean,  a  boy  about  fifteen  or  sixteen  years  old,  at 
a  party.  Some  words  passed  between  them,  the  character  of  which 
is  not  shown,  when  the  deceased  called  the  appellant  '*a  chinch  bog" 
and  left  him,  going  out  of  the  room  where  they  were  into  the  yard 
and  toward  the  door  of  another  room  of  the  house.  The  ac»cused 
followed  him  aisd,  just  as  he  was  about  to  enter  the  door,  shot  him, 
death  resulting  almost  instantly. 

The  appellant  testified  that  when  he  fired  the  deceased  was  ad- 
vancing upon  him  with  a  drawn  razor.  No  other  witness  says  so, 
however,  and  the^ statement  is  shown  to  be  untrue  beyond  doubt. 
One  witness  says*  a  razor  was  found  at  the  feet  of  the  deceased,  but 
this  testimony  Is  not  of  a  satisfactory  character.  The  first  person  at 
the  body  testifies  there  was  no  razor  there,  and  there  is  some  evi- 
dence tending  to  create  the  belief  that  it  was  picked  up  in  the  house 
where  there  were  a  good  many  persons. 

In  any  event  it  is  not  shown  that  the  deceased  had  made  any  dem- 
onstration toward  the  appellant,  or  that  he,  at  any  time,  had  any 
weapon  in  his  hands.  When  he  was  shot  he  was  going  away  from 
the  accused,  who  shot  him  in  the  back  of  the  head. 

Where  there  is  any. evidence  tending  to  show  guilt  it  is  a  question 
for  the  jury,  and  their  finding  will  not  be  disturbed.  To  do  so,  in 
this  case,  would  be  a  groundless  and  palpable  invasion  of  the  province 
of  the  jury,  because  the  evidence  fully  sustains  the  verdict.  It  was 
evidently  a  wanton  and  needless  killing,  destitute  of  all  circum- 
stance of  provocation  sufficient  to  reduce  it  from  murder  to  man- 
slaughter. 

Upon  the  motion  for  a  new  trial  the  affidavit  of  one  Southers  was 
filecf  to  the  effect  that  the  razor  found  upon  the  premises,  where, 
the  killing  occurred,  belonged  to  the  deceased.  No  excuse  was  given 
for  the  non-production  of  this  evidence  upon  the  trial.  Besides  it 
was  merely  cumulative  and  not  sufficient  to  authorize  a  new  trial. 
It  is  said  it  was  not  so,  because  no  testimony  was  introduced  upon 
the  trial  to  show  the  ownership.    The  material  point,  however,  was 
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to  show  that  the  deceased  had  the  weapon  when  he  was  killed. 
Testimony  to  this  end  was  introduced  upon  the  trial. 

Evidence  of  his  ownership  merely  tended  to  support  this  claim 
and  it  was,  therefore,  only  cumulative.  Moreover,  the  decision  of 
the  trial  court,  upon  a  motion  for  a  new  trial,  is  not  subject  to  ex- 
ception and  can  not,  therefore,  be  ground  for  a  reversal.  Crinunal 
Code,  section  281. 

The  court  instructed  the  jury  upon  the  law  as  to  murder,  man- 
slaughter and  the  right  of  self  defense.  It  also  gave  the  usual  in- 
struction as  to  the  reasonable  doubt. 

Complaint  is  made  that  the  manslaughter  instruction  recjuired  the 
jury,  in  order  to  return  a  verdict  for  this  offense,  to  find  that  the  heat 
and  passion  was  produced  by  "considerable  provocation." 

The  use  of  the  words,  ''^legal  provocation,''  in  this  connection  in 
an  instruction,  and  without  being  defined,  has  been  properly  con- 
demned.    Payne  v.  Commonwealth,   1    Met.,  370;   I>onnellan  v.. 
Commonwealth,  7  Bush,  676. 

The  jury  in  such  a  case  are  left  to  determine  the  law.  It  is  said, 
however,  that  the  use  of  the  word,  ''considerable^^  is  misleading, 
and  calculated  to  confuse  the  jury;  that  while  one  juryman  might 
think  a  blow  was  necessary,  another  would  believe  that  only  an 
epithet  was  required,  and  that  this  word  does  not  really  define 
provocation. 

Manslaughter  is  the  killing  of  a  human  being  in  sudden  heat  and 
p^ission  and  not  in  self-defense,  and  it  is  true  there  must  be  a  con- 
siderable provocation.  The  text- writers  use  this  term.  Roscoe's 
Criminal  Evidence,  724;  Wharton's  Criminal  Law,  section  970. 

Every  trivial  provocation,  although  it  may  technically  l)e  an  as- 
sault, as  a  slight  jo'^tle  of  one  upon  a  crowded  street  without  any 
circumstances  of  indignity,  will  not  reduce  what  would  otherwise  be 
murder  to  manslaughter.  Cottrell  v.  Commonwealth,  13  Ky.  Law 
Rkp.,  305. 

Upon  the  other  hand,  provocation  sufficient  to  do  so  may  arise 
and  exist  without  a  blow  or  a  trespass  to  the  person.  It  may  arise 
although  the  offensive  words  may  not  be  succeeded  by  an  assault. 
It  is  not  necessary  that  the  person  aggrieved  shall  be  put  in  danger 
of  losing  his  life  or  of  great  txidily  harm.  If  so,  then  it  would  be  a 
killing  in  self-defense  and  not  a  case  of  manslaughter. 

To  reduce  the  killing  from  murder  to  manslaughter  the  person  is 
not  to  be  restricted  to  a  state  of  case  constituting  an  excuse  for  killing 
in  self-defense. 

It  is  impossible  to  lay  down  a  general  rule  which  will  apply  to 
every  case,  and,  as  said  in  Campbell  v.  Commonwealth,  88  Ky. 
Reps.,  402,  citing  the  langua«:e  of  Bishop  on  Criminal  Law,  page 711, 
the  true  test  is:  **  Whether  the  law  deems  the  provocation  calculated 
to  excite  the  passions  beyond  control;  if  so,  it  reduces  the  offense 
from  murder  to  manslaughter." 

Ordinarily  it  is,  perhaps,  not  best  to  use  the  word  ^'considerable'' 
in  defining  what  constitutes  legal  provocation  or  such  provocation  as 
will  reduce  murder  to  manslaughter.  There  may  be  cases,  how- 
ever, in  which  it  is  not  improper,  and  we  are  not  prepared  to  say 
this  was  not  one  of  them,  conceding  an  instruction  as  to  man- 
slaughter should  have  been  givpn. 

The  use  of  the  word  did  not  leave  the  jury  to  determine  the  mean- 
ing of  any  technical  legal  term  but  a  matter  of  fact,  to-wit:  Whether 
the  provocation  was  considerable  or  trivial,  and  the  jury  should  be 
credited  with  sufiicient  sense  to  understand  the  meaning  of  the  term. 
Aa  already  said,  however,  it  would  have  been  better  to  have  told 
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them  that  the  provocation  must  be  such  as  was  ordirfarily  calculated 
to  excite  the  passions  beyond  control. 

This,  however,  seems  to  us  to  have  been  a  case  of  murder  and, 
therefore,  an  instruction  as  to  manslaughter,  even  if  erroneous 
bevond  question,  could  not  avail.  It  is  an  unpleasant  duty  to  affirm 
a  death  sentence,  but  feeling  can  not  be  consulted  ana  the  protection 
of  the  living:  requires  the  enforcement  of  the  law. 

Judgment  affirmed. 


Connor  v.  Garrard,  &c, 

CFiled  June  11.  1892— iVb^  to  be  reported,) 

Deed  not  procwed  by  frand^lu  ihi«  action  by  appellant  to  cancel  and 
set  aside  a  deed  by  which  she  conveyed  her  estate  to  a  trastee,  for  her  own 
benefit  during  life  and  at  her  death  to  go  to  her  issne,  and  in  the  event  of 
her  death  without  issue,  to  her  sister  or  her  sister's  issue,  on  the  ground  that 
it  was  procured  by  fraud  on  the  part  of  the  trustee  and  the  sister,  the  evidence 
fails  to  show  that  the  conveyance  was  procured  by  fraud,  and  the' judgment 
of  the  chancellor  is  affirmed. 

O'Hara  &  Bryan  and  J.  T.  &  C.  H.  Fisk  for  appellant. 

Hallam  &  Myers  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  Georgia  G.Conner,  one  of  only  two  daughtei-s  of  Louisa 
Ludlow  Maxwell,  brought  this  action  to  cancel  and  set  aside  a  deed 
executed  by  her  October  lo,  1885,  by  which  she  conveyed  to  appellee, 
Crarrard,  her  undivided  interest  in  a  large  number  of  lots,  or  parcels 
of  land,  near  the  town  of  Ludlow,  Kenton  county,  to  be  held  by  him 
in  trust,  and  for  the  sole  and  separate  use  and  benefit  of  the  grantor 
for  and  during  her  life,  and  thereafter  to  convey  in  fee-simple  to  her 
issue,  and,  in  case  of  her  death  without  issue,  to  Helen  Bryant,  her 
sister,  for  life,  remainder  to  her  descendants;  but  if  none,  then  to 
William  Albert  Ludlow,  child  of  Albert  Ludlow. 

The  deed  is  alleged  to  have  been  executed  under  the  following 
circumstances  and  for  the  following  purposes:  It  seems  her  mother 
had  recently  died,  leaving  a  will  by  which  she  devised,  or  attempted 
to  devise,  a  large  estate  of  land,  being  the  lots  and  parcels  men- 
tioned in  the  deed,  owned  by  her  and  of  very  great  value,  giving  to 
her  daughter,  Helen  Bryant,  an  undivided  half  thereof  and  to  her 
husband,  Maxwell,  the  other  half,  and  charging  the  estate  with  |jay- 
ment  of  $15  per  month  to  her  other  daughter,  Georgia  G.  Conner, 
which  was  all  that  she  devise<l  to  her. 

She  alleges  that,  intending  to  contest  the  will,  she  was  persuaded 
by  her  uncle,  W.  S.  Ludlow,  brother  of  her  mother,  Helen  Br^-ant, 
her  sister,  and  Garrard  to  make  the  deed  in  question  in  order  to 
show  to  the  Jury  on  trial  of  the  will  contest  that  she,  having  only  a 
life  estate  in  the  property  without  power  to  dispose  of  it,  would  not 
be  able  to  waste  and  squander  it  in  riotous  living  in  case  the  will  was 
set  aside;  that  the  deed  was  executed  for  no  other  purpose,  and  she 
was  told  and  induc*ed  by  appellees  to  believe  that,  as  soon  as  the  will 
was  set  aside,  which  it  appears  has  been  done,  the  absolute  title  and 
control  of  the  property  could  and  would  be  restored  to  her.  But 
that  the  representations  and  inducements  mentioned  were  fraud- 
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slently  and  falsely  made,  and  held  out  to  her  by  the  three  persons 
referred  to  for  the  purpose  of  eheatin^c  her  out  of  the  property. 

The  Hlle^^ed  purpose  for  making:  the  deed,  which,  at  best,  is  out  of 
the  ordinary  course  of  human  conduct,  has  mef^iing  and  significance 
only  upon  the  hypothesis  that  appellant's  character  and  reputation 
was  so  bad  as  toVreJudice  the  minds  of  the  jury  trying  the  will  case 
against  her  and  her  cause. 

It  seems  to  be  conceded  that  for  several  years  prior  to  the  death 
of  her  mother  appellant's  conduct  was  so  immoral  and  shameless 
AS  to  effectually  destroy  her  reputation  and  cut  her  off  from  social  in- 
tercourse with  virtuous  people.  And,  therefore,  it  was,  and  still  is, 
doubtless  true  that  the  absolute  ownership  and  control  of  the  prop- 
erty by  her  would  result  in  a  total  waste  of  it  in  a  short  time.  In 
our  opinion  she,  herself,  so  thought  at  the  time  the  deed  was  made; 
And  it  may  be  that  her  uncle,  W.  S.  Ludlow,  and  sister,  Helen 
Bryant,  would  not  have  encouraged  and  aided  her  to  contest  estab- 
Jishment  of  the  will,  which  would  involve  a  large  outlay  of  money 
by  them,  without  an  assurance  the  property,  if  recovered  by  her, 
would  not  be  squandered,  tor  Helen  Bryant  had  really  no  personal 
interest  in  breaking  the  will. 

The  evidence  do:^  not  sustain  the  allegation  of  fraud  on  the  part 
of  those  against  whom  appellant  makes  it.  Nor  can  the  plea  of  want 
of  consideration  avail*  for  the  beneficiaries  und^r  the  deed  are,  in  the 
first  place,  her  only  sister  and  her  children.  Besides,  by  the  deed, 
appellant  has  secured  to  her  a  much  more  certain  and  permanent 
enjoyment  of  U^e  estate  than  could  be  reasonably  expected  if  she  had 
full  posse:«icm  and  power  to  dispose  of  it  at  the  advice  and  for  bene- 
fit of  her  evil  and  unworthy  associates. 

Judgment  affirmed. 


Commonwealth  v.  McPeek. 
{Filed  Sept.  8,  1892—^^0^  to  be  reported.) 

Violation  of  election  law  by  poh'(eman  of  Louis%'ilU — Tndictmfnt — The  indict- 
ment against  appellee,  who  was  a  policeman  of  the  city  of  Louisville  at  an 
election,  for  a  violation  of  section  19,  subsection  13  of  the  act  approved 
Febraary  27,  1890,  regulatin^^  elections  in  said  city,  for  the  offense  of  ^'dere- 
liction of  duty  as  a  policeman  at  an  election,"  is  fatally  defective  because 
it  does  not  aver  that  the  dereliction  of  doty  therein  set  out  was  induced  by 
a  corrnpt  or  improper  motive  upon  the  part  of  the  officer  or  that  it  was 
-withont  excuse  or  with  knowledge  that  his  failure  to  act  whs  wrongful. 

Wm.  J.  Hendriclv  for  appellant. 

Kohn,  Baird  &  Speckert  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  tlie  court  by  Chief  Justice  Holt, 

Section  19,  subsection  13  of  the  law  to  regulate  elections  in  the  ciiy 
of  Louisville,  approved  February  27, 1890,  after  enumerating  certain 
acts  and  omissions  by  a  policeman  in  connection  with  an  election  for 
which  he  shall  be  liable,  says:  **Or  is  otherwise  derelict  on  duty 
at  such  precinct,  shall  be  dismissed  at  once  from  his  oflBce  and  ren- 
dered ineligible  to  such  office  for  three  years  from  the  date  of  con- 
vlctlon." 
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The  charge  against  Ihe  appellee,  Charles  McPeek,  is  "dereliction 
of  duty  as  a  policeman  at  an  election." 

The  indictment  charjererj  that  while  he  was  on  duty  at  a  certain 
precinct,  where  an  election  for  city  officers  was  in  progress,  a  certain 
person  did,  in  a  threatening  manner  and  in  his  presen(*e,  and  in 
order  to  intimidate  voters,  flourish  a  pistol  and  use  violent  and 
threatening  language;  and  that  the  appellee  failed  to  arrest  him, 
although  then  requested  to  do  so  by  others.  A  demurrer  was  sus- 
tained to  the  indictment  and  the  case  dismissed. 

Waiving  the  consideration  of  the  various  reasons  given  by  the 
appellee  in  support  of  the  court's  action,  it  must  be  sustained,  be- 
cause there  is  nothing  in  the-  indictment  charging  any  improper 
motive  to  the  officer.  It  is  not  stated  that  his  failure  was  without 
reason  or  excuse,  nor  is  any  corrupt  intention  or  knowledge  of  wrong 
imputed  to  him. 

Ko  technir»al  legal  expression  even  is  used  from  which  it  can  be 
inferred,  conceding  that  this  would  have  been  sufficient. 

The  indictment  is  for  misbehavior  in  office;  a  failure  to  perform  a 
known  and  manifest  duty,  if  it  was  a  case  which,  under  the  law, 
required  an  arrest ;  and  in  such  a  cise  the  indictment  should  contain 
some  averment  of  corrupt  or  improper  motive  upon  the  part  of  the 
officer,  or  that  he  had  failed  to  act,  without  reason  or  excuse,  or  with 
knowledge  that  the  fmlure  was  wrongful.  2  Wharton's  Crini.  Law, 
sections  2o2C-l. 

The  judgment  is  affirmed. 


Commonwealth  v.  Elliston. 

{Filed  Sept,  8,  1892— JN'o^  fo  be  reported,) 

Iniiictmtnt  fof  arson — It  is  sufficient  if  the  iDdictment  for  arson  aver  that 
the  house  barned  was  a  dwelling-hou^e  and  occapied  by  a  certain  party* 
Thin  is  equivalent  to  an  averment  that  it  was  occapied  by  soch  party  as  a 
residence, 

W.  J.  Hendrick  for  appellant. 
Appeal  from  Grant  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

This  indictment  is  for  arson.  It  was  dismissed  upon  demurrer.. 
We  fail  to  see  in  what  respect  it  is  defective. 

It  charges  the  appellee,  J.  K.  P.  Elliston,  with  burning  a  dwelling- 
house,  occupied  by  one  White,  and  store-room  and  outbuildings  oc- 
cupied by  White  and  the  White  Brothers,  all  being  the  property  of 
W.  P.  Elliston,  but  then  in  the  possession  of  the  Whites  as  tenants, 
the  store-house  containing  merchandi-ic  belonging  to  them,  and  that 
it  was  done  feloniously,  maliciously  and  willfully. 

Both  the  occupancy  and  the  ownership  are  laid.  By  the  common 
law  an  indictment  for  arson  did  not  have  to  aver  that  the  house 
burned  was  a  dwelling,  but  only  that  a  house  had  been  burned. 

The  term,  **house,"  imported  a  dwelling  house,  and  the  offense 
was  committed  if  either  the  dwelling  or  an  outbuilding  within  the 
curtilage  and  so  near  the  dwelling  as  to  endanger  it  were  burned. 
The  offense  is  one  against  the  security  of  the  habitation  rather  thaa 
the  property. 
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This  indictment  does  not  expreasiy  aver  that  the  dwelling  was 
occupied  by  White  as  a  residence. 

It  has  been  held  to  be  arson  to  burn  a  dwelliny^  finished  for  habi- 
tation, but,  whether  it  be  so  or  not  at  common  Taw,  yet  this  indict- 
ment charKOs  that  the  house  burned  was  a  dwellinG:  and  occupied  by 
White. 

Tnis  Is  in  substance  an  averment  that  it  was  occupied  by  him  as  a 
dwelling,  and  in  this  respect  the  indictment  is  undoubtedly  suffi- 
cient. 

The  judgment  sustaining  the  demurrer  to  it  and  dismi^ing  it  is 
reversed,  and  cause  remanded  for  further  proper  proceedings. 


West  v.  Commonwealth. 
{Filed  Sept.  8,  1892— iVb^  to  be  reported.) 

1.  Crifninal  iaw — Manslaughter^ Evcessivg  punishtndnt—TYiQ  evidibnee  in  this 
case  shows  that  appellant  stabbed  and  killed  the  deceased,  who  was  without 
weapons,  while  both  were  intoxicated,  and  that  the  crime  whs  unprovoked 
and  wanton;  therefore,  the  punishment  fixed  by  the  jury  of  15  years'  con- 
finement in  the  penitentiary,  for  the  offense  of  manslaughter,  of  which 
accused  was  found  ffail^y*  i<*  uot  excessive,  althoagh  perhaps  the  crime  miflrht 
not  have  been  committed  but  for  the  intoxicated  condition  of  the  accused  at 
the  time. 

2.  Incompetent  dying  declarations — Prejudicial  error — Even  if  the  admission 
Of  the  statement  uf  the  deceased  as  a  dying  declaration,  to  the  effect  that 
be  did  not  think  of  being  hurt  and  that  he  had  no  thought  of  defendant 
hurting  him,  whs  improper  and  erroneous,  it  conld  not  have  prejudiced  ap- 
pellant's substantial  rights  and  does  not  warrant  a  reversal  of  the  judgment. 

3.  Instructions— Practice ^\s\i^VL  the  Qonrt  first  instructed  the  jury  it  at- 
tached n  qualification  to  the  instruction  concerning  defendant's  legal  right 
of  self-det'ense,  but,  after  the  argument  of  counsel,  the  qualification  was 
erased  from  the  instruction  and  it  was  again  read  to  the  jury  but  special 
attention  was  not  called  to  the  erasure. of  the  qualification.  Held — That 
appellant  was  not  prejudiced  nor  could  the  jury  have  beea  mislead  thereby. 

4.  Practice  in  criminil  cases — The  fact  that  the  court,  in  the  presence  of  the 
jarors,  who  subsequently  tried  this  case,  rebuked  other  jurors  for  the  very 
snaall  amount  of  fine  imposed  in  another  case,  can  not  be  presumed  to  have 
influenced  the  jurors  on  the  trial  of  this  case  in  fixing  the  amount  of  the 
punishment. 

C.  W.  Lester  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  being  indicted  for  murder  of  Wilbur  Hamilton  was 
convicted  of  manslaujrhter  and  sentenced  to  confinement  in  the  pen- 
itentiary for  fifteen  years. 

It  appears  from  the  evidence  that  deceased  proposed  to  appellant 
and  others  accompHnyin^  him  to  his  dwelling-house  to  have  some 
fun  out  of  one  Hatfield  and  another,  who  were  carrving  water  from 
the  spring,  by  kicking  the  buckets  out  of  their  hands;  and,  accord- 
ingly, it  was  done,  but  during  the  scuffle  appellant  struck  Hatfield 
on  the  head  with  an  empty  bucket  and  hurt  him.  Upon  arrival  at 
the  house  Hatfield,  who  was  in  employment  of  deceased,  went  into 
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the  kitchen  and  being  drunk  stated  that  he  would  kiil  the  son-of-a- 
bitch  who  struck  liim  with  the  water  bucket,  if  he  knew  who  he 
was. 

The  threat  was  repeated,  accompanied  with  flourish  of  a  knife  and 
fork  in  his  hands.  Appellant,  who,  besides  others,  was  in  another 
room  of  the  house,  Anally  stated  loud  enough  for  Hatfield  to  hear, 
that  he  was  the  son-of-;j-bitch  who  struck  him.  Thereupon  deceased 
came  from  the  kitchen  to  the  room  where  appellant  was  and  said  to 
him,  **8hut  y«ur  damned  fool  mouth  and  jyet  out  of  here."  Appellant 
then  went  out  of  the  room  by  a  side  door,  but  instead  of  going  di- 
rectly to  his  own  home  went  to  the  kitchen  door  and  again  said  to 
Hatfield  he  was  the  man  who  struck  him,  adding  thai  if  he  (Hat- 
field) wanted  any  thing  he  could  get  it.  Hatfield,  when  he  first 
spoke  about  having  been  struck,  was  seato  1  in  a  chair,  another  per- 
son being  in  his  lap,  and  so  continued.  But  Hamilton,  after  address- 
ing appellant  in  the  manner  mentioned,  returned  to  the  kitchen  and 
met  appellant,  when  he  came  up  to  the  kitc*hen  door  and  them  com- 
menced a  struggle  that  ended  in  a  mortal  stab  by  appellant  with  a 
pocket  knife,  which  he  had  open  in  his  hand,  but  had  been  before 
concealed. 

According  to  the  testimony  of  some  of  the  witnessesr,  when  Hamil- 
ton met  appellant  at  the  kitchen  door,  he  !)rdered  him  away  from 
the  house,  stating  he  wanted  no  racket  there,  and  also  told  him  to 
shut  his  dahmed  fool  mouth,  and  after  a  reply  from  appellant  either 
caught  him  by  the  throat  or  struck  him,  and  was  in  the  struggle 
8tabl)ed  and  died  therefrom  in  a  few  horn's. 

The  first  ground  relied  on  for  reversal  is,  that  the  punishment  in- 
flicted is  excessive. 

The  evidence  shows  that  Hamilton  was  owner  of  a  saw-mill  and 
had  sent  Hatfield  off  for  whisky  with  which  to  treat  the  men  assem- 
bled at  his  dwelling- house,  and  at  the  time  he,  Hamilton,  us  well  as 
Hatfield  was  intoxicated,  and  it  is  evident  his  death  resulted  from 
the  whisky.  But  the  injury  done  to  Hatfield  by  appellant  was  un- 
provoked and  wanton,  and  the  latter  must  have  known  he  was  in  no 
immediate  danger  from  injury  at  the  hands  of  the  former.  Never- 
theleas  though  ordered  away  from  the  house  of  Hamilt(  n,  manifestly 
bectmse  he  was  seeking  a  fight  with  a  drunken  and  irresponsible  man, 
appellant  improperly'  went  t<»  the  kitchen  door  with  the  purpose  of 
bringing  on  a  fight  with  Hatfield,  having  a  knife  o|>ened  and  con- 
ceale*!,  which  would  have  given  him  an  undue  advantage  of  the 
drur.ken  Hatfield,  as  it  did,  in  fact,  give  him,  of  Hamilton,  who  was 
both  intoxicated  and  without  wea|X)ns,  and  not  greater  than  api>el- 
lant  in  size  or  strength.  Instead  of  the  punishment  being  excessive, 
as  argued  by  counsel,  it  seems  to  us  the  crime  of  appellant  has  all  the 
elements  of  murder. 

It  seems  that  the  wife  of  Hamilton,  who  was  not  present  at  time 
of  the  difficulty,  coming  home  hours  aftet'wards,  was  permitt**d  by 
the  lower  court  to  testify  to  a  statement  made  to  her  by  her  husband 
as  a  dying  declaration,  in  substance,  that  he  did  not  think  of  i)eing 
hurt;  that  he  had  no  thought  of  appellant  hurting  him.  But  con- 
ceding the  statement  as  made  to  and  testified  by  her  to  be  incom|>e- 
tent  a»  a  dying  declaration,  still  it  did  not  prejudice  the  substantial 
rights  of  appellant,  and,  consequently,  is  not  a  sufficient  ground  for 
reversal,  because  it  is  amply  proved  by  other  witnesses  that  appel- 
lant engaged  in  the  conflict  with  a  long  bladed  pocket  knife  that  was 
open  and  concealed,  and,  therefore,  Hamilton  could  not  have  antici- 
pated being  stabbed  by  him. 

The  third  instruction  had,  as  originally  drafted  and  read  to  the 
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jury  by  the  court,  a  qualification  of  appellant's  legal  right  of  self- 
defense,  in  substance,  that  he  did  not,  by  his  own  wrongful  act.  make 
harm  or  danger  to  himself,  necessary  or  excusable,  on  the  part  of 
Hamilton.  That  (]ualitlcation  was,  however,  subsequently  erased, 
and,  at  conclasion  of  the  ar&rument  of  counsel,  the  court  again  read 
to  the  jury  all  the  instructions,  including  the  third  as  amended.  But 
it  is  contended  the  court  failed  on  the  second  reading  to  call  special 
attention  of  the  jury  to  the  fact  the  objectionable  part  of  the  third 
instruction  had  been  stricicen  out.  We  do  not  see  how  the  jury  could 
have  been  misled  by  the  alleged  neglect  of  th^  court,  because  the  in- 
structions were  carried  by  the  jury  to  their  room,  and  they  could  see 
for  themselves  the  erasure  had  -been  made. 

Another  ground  for  reversal  is,  that  upon  the  return  of  the  ver- 
dict of  a  different  jury,  in  ditferent  and  preceding  cases,  the  court  re- 
buked that  jury  for  the  very  small  amount  of  fine  imposed.  It  is 
very  clear  the  jury  in  that  case  deserved  the  rebuke  given  by  the 
court,  but  we  do  not  see  how  the  action  of  the  court  in  that  case 
could  be  fairly  presumed  to  have  unduly  influenced  the  jury  in  fix- 
ing the  amount  of  punishment  in  this  case. 

The  instructions  given  by  the  court  contain  all  the  law  applicable 
to  this  case,  and  are  rather  more  favorable  to  the  appellant  than  they 
were  required  to  be. 

Perceiving  no  error  of  law  in  the  record  prejudicial  to  the  substan- 
tial rights  of  appellant,  the  judgment  is  affirmed. 


Roberts  v.  Ck>MMoxwEALTH. 
(Filed  October  1,  1892 — Not  to  be  reDorted.) 

Criminal Lnv — Eridenif — Oq  the  trinl  of  the  accused  for  murder  he  hnd  a 
right  to  a$(k  one  witnef^:>  for  the  Common  wealth  if  he  had  not  bek»  indicted 
for  robbery  and  if  he  had  n(it  admitted  that  he  committed  such  robbery  and 
to  ask  another  if  he  had  not  been  indicted  for  conspiracy,  &c.:  such  questiunn 
were  competent  and  the  court  should  have  required  the  witnesses  to  answer 
them  for  the  purpose  of  determining  the  credibility  of  the  witnesses. 

J.  J.  C.  Bach  and  J.  B.  Marcum  for  appellant. 
\V.  J.  Hendrick  for  appellee. 
Appeal  from  Breathitt  Circuit  Court. 
Opinion  of  the  court  by  Jiidge  Bennett. 

The  appellant  was  indicted,  tried  and  sentenced  Xu  confinement  in 
the  State  penitentiary  for  life,  for  the  murfJer  of  J.  D.  Bowman. 

It  is  urged  that  the  indictment  is  defective  because  it  fails  to 
charge  thiit  the  killing  was  fel'»niously  done.  But  the  indictment 
does  char|:e  that  the  killing  was  feloniously  done.  The  evidence  for 
the  Commonwealth  is  clear  and  explicit  to  the  eftect  that  the  appel- 
lant, without  cause,  shot  and  murdered  J.  D.  Bowman.  On  the 
other  hand  the  evidence  is  equally  clear  and  explicit  to  the  effect 
that  Bowman,  at  the  time  the  appi^llant  killed  him,  was  trying  to 
iDurder  the  appellant,  and  that  the  appellant  killed  him  in  self- 
defense.  The  jury,  under  the  rulings  of  the  lower  court,  resolved 
this  conflict  of  testimony  in  favor  of  the  Commonwealth.  It  will 
be  seen  ihat,  in  view  of  this  conflict  of  evidence,  it  was  all  important 
that  all  competent  evidence  otfered  by  either  party,  that  wouln  throw 
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light  upon  the  credibility  of  the  witnesses,  should  have  gone  to  the 
jury  and  been  considered  by  them. 

One  important  witness  for  the  Commonwealth  was  asked,  upon 
his  cross-examination  by  the  appellant,  if  he  was  not  indicted  in  the 
Breathitt  Circuit  Court  for  robbery;  and  if  he  had  not  sworn  or  ad- 
mitted that  he  committed  the  robbery.  Another  important  witness 
for  the  Commonwealth  was  asked,  on  his  ero6s-e>amination,  if  he 
did  not  stand  indicted  for  consuiracy,  &c.,  and  if  he  had  not  offered 
to  swear  for  the  appellant  if  his  friends  would  assist  him  to  get  rid 
of  the  charge;  and  another  was  asked  where  he  lived,  &c.  The 
Commonwealth  objected  to  these  and  other  similar  questions  l)eing 
answered,  and  the  court  sustained  the  objection. 

The  appellant  made  known  to  the  court  that  said  questions  would 
be  answered  atlirmatively.  Now  the  question  is,  was  that  evidence 
competent  to  be  considered  by  the  jury  in  determining  the  credibil- 
ity of  the  witnesses  relative  to  whom  it  was  offered?  The  case  of 
Burdette  v.  Commonwealth,  13  Ky.  Law  Rkp.,  960,  is  decisive  of 
the  admissibility  of  the  evidence,  nupra,  as  bearing  upon  the  credibil- 
ity of  the  witnerises. 

The  question  to  the  witness  as  to  his  having  been  indicted  for  rob- 
bery, and  his  having  sworn  or  admitted  that  he  did  commit  the 
robbery,  was  designed  to  affect  his  credibility  as  a  witness,  and  it 
was  competent  for  that  purpose.  The  question  put  to  another  wit- 
ness as  to  his  having  been  indicted  for  conspiracy,  Ac,  and  his  hav- 
ing proposed  to  the  friends  of  the  appellant  to  swear  for  him,  if  they 
would  help  him  out  of  his  trouble,  was  competent  for  the  same 
reason.  The  question  to  another  witness,  as  to  with  whom  he  was 
living,  was  competent  as  showing  the  surroundings  of  the  witness, 
and  how  far  he  might  be  influenced  by  them;  and  so  as  to  other 
similar  questions. 

Fur  the  reasons  indicated  the  judgment  overruling  the  motion  for 
a  new  trial  is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Duckworth  v.  Hislp:,  &c\ 
{Filed  Ju7ie  4,  1892.) 

1.  Weight  given  juJgmtut  of  chancellor  on  appeal — While  mnoh  weif]^ht  shoald 
be  given  to  the  jodgment  of  the  chancellor  on  a  quefttion  of  fact,  yet  where 
the  prepoudereuce  of  the  evidence  is  clearly  against  the  conclnsion  reached 
by  him,  hi»  decision  should  be  reversed  on  appeal  and  each  is  the  established 
role  of  the  Court  of  Appeals. 

2.  Evidincc  sufficient  to  show  existence  of  partnership — In  this  case  it  is  ad- 
mitted that  appellant  and  appellees  were  partners  in  the  baying  and  selling 
of  tobacco  for  the  year  1886,  daring  which  time  they  incurred  a  decided 
loss,  but  the  appellees  deny  that  appellant  was  a  partner  in  said  business 
for  the  year  1887,  during;  which  year  large  profits  were  made  by  them.  The 
court  holds  that  the  evidence  shows  that  the  partnership  existed  for  both 
years,  notwithstanding  the  finding  of  the  chancellor  to  the  contrary. 

\V.  M.  Beckner  for  appell.^nt. 

Haggard  &  Benton  for  appellees. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 


Digitized  by  VjOOQIC 


DUCKWORTH    V.    HISLE,  &C.  221 

This  action  was  instituted  in  the  common  pleas  court  by  the  appel- 
lant lor  a  settlement  of  a  partnership  between  the  appellant  and  the 
appellees,  in  the  purchase  and  sale  of  tobacco  for  the  years  1886  and 
1887. 

It  is  admitted  by  the  appellees  that  a  partnership  existed  for  that  pur- 
pose for  the  year  1886,  but  averred  that  none  existed  for  the  year  1887, 
the  partnership  by  its  terms  lasting:  for  one  year  only.  It  appears 
from  the  testimony  that  the  appellant  was  an  experienced  handler 
of  tobacco  and  a  man  of  means,  while  the  appellees  had  but  little 
experience  in  the  handling  of  tobacco,  and  but  small  pecuniary 
means  to  conduct  such  a  business. 

The  partners  for  the  year  1886  met  with  a  loss  of  a  sum  exceed- 
ing $8,400,  and  no  settlement  was  ever  made  between  them  for 
that  year's  business.  They  sold  their  tobacco  at  the  Farmers'  To- 
bacco Warehouse  in  the  city  of  Louisville,  under  the  firm  name  of 
\V.  H.  Hisle<feSon,  for  the  year  1886,  and  the  amount  of  the  loss, 
$3,432,  was  carried  over  on  the  books  of  that  warehouse  as  a  balance 
due  by  the  tirm  to  the  warehouse,  and  forined  a  part  of  the  account 
for  the  sales  of  the  produce  in  the  year  1887.  From  the  purchases 
and  sales  made  during  the  last  year  there  was  a  considerable  profit, 
more  than  enough  to  pay  the  balance  due  the  warehouse  from  the 
venture  of  the  year  1886,  leaving  that  balance  to  be  divided  between 
the  partners.  Hisle  and  his  son  both  swear  that  the  partnership 
ended  after  the  year  1886,  while  Duckworth,  the  appellant,  swears 
that  it  was  continued  for  the  year  1887,  or  rather  that  no  limit  was 
fixed  as  to  its  duration,  but  that  the  firm  continued  for  the  last  year 
as  it  did  the  first.  If  the  decision  of  this  case  is  to  be  controlled 
alone  by  the  testimony  of  these  partners  as  to  when  it  ended  it  would 
result  in  affirming  the  judgment  below,  as  all  three  are  equally  posi- 
tive in  their  statements,  and  the  weight  of  the  testimony  would  be 
with  the  defendants  (appellees). 

It  satisfactorily  appears  that  the  Farmers'  Warehouse,  through  its 
members,  recognized  the  appellant  as  a  member  of  the  tirm,  and 
the  loans  of  money  obtained  from  that  corporation  was  on  his  credit. 
The  business  was  conducted  in  the  same  manner,  the  account  kept 
in  the  same  way  and  no  notice  given  the  warehouse  of  the  dissolu- 
tion, or  that  the  partnership  continued  for  the  one  year  only.  The 
parties  were  then  selling  the  crop  of  1887;  the  appellant  and  one  of 
the  appellees  consulting  as  to  the  rejection  of  tobacco  that  was  thought 
had  been  sold  for  less  than  its  value,  and  h^^hliio:  occuring  that  in- 
duced the  warehousemen  to  believe  that  DucKworth  w^as  no  longer 
a  partner. 

One  of  the  appellees  said  to  Shaw  and  others  that  Duckworth  was 
a  partner,  but  whether  he  alluded  to  the  former  year  or  not  is  uncer- 
tain, still  every  fact  conducing  to  show  a  partnership  applied  as  well 
to  the  year  1887  as  to  the  year  1886,  and  nothing  but  the  testimony 
of  the  two  IJ isles  conduces  to  show  a  different  state  of  case.  There 
are  circumstances  connected  with  this  case,  however,  that  in  our 
opinion  are  conducive  of  this  question- 
Duckworth  was  a  man  able  to  meet  his  pecuniary  engasrements, 
and  while  the  appellees  may  have  been  in  the  same  condition  their 
condition  in  life  was  not  such  as  to  justify  such  liberality  on  their  part 
as  giving,  or  intending  to  give,  to  the  appellant  his  part  of  the  loss. 
It  never  was  demanded  of  Duckworth,  and  no  intention  to  give  ex- 
pressed, until  Duckworth  desired  a  settlement,  when  it  transpired 
that  as  these  appellees  had  made  money  in  the  business  of  1887,  they 
concluded  not  to  demand  of  Duckworth  what  he  owed  them  on  ac- 
count of  the  loss  for  the  year  1886.    The  appellant  was  not  related  to 
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them;  had  performed  less  labor  than  they  had  in  the  partnership 
business,  and  they  were  under  no  moral  or  legal  obligation  to  pay 
his  debts,  and  particularly  when  they  were  less  able  than  Duckworth 
to  satisfy  such  demands. 

Such  a  course  of  conduct  is  both  unnatural  and  unreasonable  with 
business  men,  and  it  is  manifest  that  if  the  profits  of  1877  had  not 
overbalanced  jj^reatly  the  loss  of  1886  the  appellant  would  have  been 
called  on  by  the  Farmers'  Warehouse,  and,  doubtless,  by  the  appel- 
lees, to  pay  his  part  of  the  loss,  nor  would  there  have  been  any  es- 
cape from  liability  except  through  the  liberality  of  the  appellees. 

Again,  it  appears  that  the  appellees  made  out  and  sent  to  the 
appellant  the  account  of  the  business  for  the  two  years,  showing  the 
loas  of  the  one  year  and  the  profit  for  the  other  year,  with  a  detailed 
statement  of  the  transactions  of  the  partnership.  This  was  certainly 
useless  as  to  the  last  year  if  the  appellant  had  no  interest  in  the  part- 
nership during  that  period.  The  appellees,  or  one  of  them,  explains 
this  by  saying  that  he  heard  the  appellant  was  about  to  sue  him  and 
he  desired  to  inform  him  fully  as  to  the  state  of  accounts  for  each 
year  that  he,  the  appellee,  might  not  have  any  advantage.  Such  an 
explanation  is  by  no  means  satisfactory  and  inconsistent  with  the 
conduct  of  litigants  who  are  adverse  to  each  other  as  to  the  subject- 
matter  involved. 

If  the  appellees  are  entitled  to  the  whole  proceeds,  or  profits  from 
the  purchases  of  1887,  there  is  no  reason  why  the  chancellor  should 
not  compel  the  appellant  to  pay  his  part  of  the  loss  for  1886.  The 
mere  intention  to  give,  or  the  declaration  by  the  appellees,  or  one  of 
them,  that  he  did  not  intend  to  assert  such  a  claim  was  not  binding 
on  him,  and  his  right  to  recover,  if  there  was  no  partnership  in  1887, 
is  unquestioned. 

It  appears  also  that  where  sales  of  tobacco  were  being  made  at  the 
warehouse  in  Louisville,  the  appellant  took  much  interest  in  the  sales 
of  Hisle  &  Son,  and  why  he  should  have  done  so  was  the  result  of 
his  direct  interest  in  the  tobacco  being  sold.  He  was  a  silent  partner 
under  the  original  agreement,  as  is  clearly  shown,  and  this  rendered 
him  less  active  than  he  would  have  been  if  he  had  been  given  the 
entire  control  of  the  partnership  as  the  two  appellees  seem  to  have 
had. 

The  decided  weight  of  the  testimony  is  with  the  appellant,  and 
while  this  court  attaches  much  weight  to  the  decision  of  the  chan- 
cellor on  an  issue  of  fact,  where  the  weight  of  the  testimony  is  clearly 
against  his  conclusion,  this  court  will  reverse,  and  such  has  been  the 
ruling,  although  a  decision  to  the  contrary  may  now  and  then  be 
found. 

The  judgment  below  is  reversed,  and  the  cause  remanded,  with 
directions  to  refer  this  case  to  a  commissioner  for  a  settlement  upon 
the  basis  that  the  partnership  existed  for  both  years. 

Judge  Pryor  delivered  the  following  response  to  petition  for  re- 
hearing: 

We  are  satisfied,  upon  a  re-examination  of  the  record,  that  there 
has  been  no  misconception  of  the  facts  or  the  conclusion  from  them 
as  to  the  cause  of  Duckworth's  becoming  a  partner  in  the  purchase- 
of  tobacco  with  the  appellees.  Counsel  Insists  that  it  was  an  act  of 
mere  liberality  on  the  part  of  the  appellees  in  admitting  the  appel- 
lant as  a  partner,  indu?ed  by  the  fact  that  he  was  a  relation 
and  neighbor.  That  the  appellees  were  willing  to  do  all  the 
work  and  divide  the  profits,  less  the  cost  attending  the  purchase  and 
sales,  merely  because  Duckworth  was  a  friend;  and,,  finally,  as  the 
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appellees  had  the  means,  they  would  sustain  all  the  loss.  They  form 
a  partnership  with  an  insolvent  man,  perform  all  the  labor  and  pay 
all  the  losings,  for  no  other  consideration  than  the  affection  they  had 
for  app^'Uant.  This  is  the  logical  result  of  the  appellee's  contention 
on  his  petition  for  a  rehearing. 

After  a  careful  readin^j:  of  the  record,  when  first  considered,  we 
thought  it  might  be  possibly  assumed  that  the  appellees  were  fur- 
nishing the  money  ana  the  appellant  only  the  experience  in  conduct- 
ing the  partnership  business,  but  this  seemed  to  be  inconsistent  with 
the  ordinary  transactions  of  men,  however  liberal  and  just  to  their 
kindred,  we  concluded  from  the  testimony  that  it  was  not  only  the 
experience  Duckworth  liad  in  the  handling  of  tobacco  that  brought 
him  into  the  partnership,  but  his  credit  with  the  warehousemen  and 
the  sellers  of  tobacco  that  gave  strength  to  the  firm.  It  was  a  fair 
inference  from  the  facts  and  from  the  positive  testimony  in  the  case. 
He  handled  as  much  as  a  half  million  pounds  of  tobacco  some  years 
on  his  own  individual  responsibility;  and,  as  is  testified  to  by  the 
warehousemen,  his  name  gave  credit  to  the  firm.  This  would  indi- 
cate clearly  that  he  was  a  man  of  both  means  and  credit,  and,  in  the 
absenceof  any  proof  in  this  record  to  the  contrary,  it  must  be  assumed 
to  be  true  else  the  learned  counsel  would  have  introduced  testimony 
showing  that  Duckworth  was  insolvent  and  the  appellees  were  vol- 
unteering to  extricate  him  from  financial  troubles. 

If  he  was  insolvent  when  the  partnership  was  formed,  or  even  be- 
fore this  case  went  to  the  chancellor,  and  the  appellees  being  aware 
of  that  fact,  were  willing  to  help  him,  it  certainly  would  have  been 
made  known  from  the  testimony;  but,  as  the  record  now  appears, 
the  legitimate  inference  is  that  Duckworth  was  a  man  of  much  means 
and  more  credit  than  the  appellees  when  this  partnership  was 
created,  and  to  conclude  that  the  appellees  were  willing  to  sustain  all 
the  loss  of  the  firm,  and  to  transact  all  the  business,  but  to  give  the 
s<>lvent  partner  no  share  of  the  profits,  if  any,  would  be  inconsistent 
with  a  rational  view  of  this  case. 

Petition  overruled. 


Jones  v.  Commonwealth. 
(Filed  June 4,  189ri. — Not  to  be  reportecL) 

1.  Criminal  law— Instructions — On  the  trial  of  appellant  for  murder,  the 
evidence  was  each  as  authorized  an  instruction  by  the  court  concerning 
marder. 

2.  Same — Examination  of  jurors — It  was  not  error  in  this  case  for  the  court 
to  permit  the  attorney  for  the  Commonwealth  to  ask  the  jurors,  on  examin- 
ing them  as  to  their  qualification,  if  they  would  inflict  the  death  penalty,  if 
the  proof  justified  it,  after  they  had  previously  stated  that  they  had  no  con- 
Bolentious  scruples  against  capital  punishment. 

Alex.  Conner,  W.  S.  Gudgell  and  J.  J.  Nesbitt  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Hath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  Oscar  Jones,  having  been  convicted  of  the  crime  of 
murder,  and  sentenced  to  be  nung,  has  appealed  to  this  court. 


Digitized  by  VjOOQIC 


224  .  JONES    V.    COMMONWEALTH. 

The  facts  are  briefly  these: 

On  the  2oth  day  of  December,  1891,  the  appellant  and  his  son, 
Georjfe  Jones,  were  in  the  town  of  SharuAbur^:,  and  Georpre  Jones, 
the  son,  was  drunk  and  disorderly.  ,  The  deceased,  Taylor  Vice,  was 
actinias  the  marshal  of  the  town  of  Sharpsburg;  and  as  Georsre 
Jones  passed  Taylor  Vice,  followed  by  the  appellant,  he  looked  back 
in  the  direction  of  Taylor  Vice,  and  said :  "No  damned  white  son- 
of-a-bitch  shall  arrest  me!"  The  appellant  replied :  '*Go  your  route; 
fall  out  of  the  loft.  I  am  with  you."  Taylor  Vice,  apparently  pay- 
ing no  attention  to  the  speech  or  c«nductof  Geor>?e  Jones,  a  justice  of 
the  peace  ordered  him  to  arrest  George  Jones.  Thereuoon  he  fol- 
lowed him,  and  catching  up,  he  laid  his  hand  upon  Jones' 
shoulder  to  arrest  him.  Thereupon  Jones  raised  a  club  something 
like  a  baseball  bat,  which  he  had,  as  if  to  strike  Vice. 

One  witness  says  he  didstrike  Vice  with  the  club;  but  it  is  certain 
that  he  did  raise  the  club  as  if  to  strike.  Vice  took  the  club  from 
him,  and  struck  him  with  it  two  or  three  times.  No  witness  testi- 
fied that  the  blows  were  heavy  enough  to  endanger  the  life  of  George 
Jones,  or  do  him  great  bodily  harm.  On  the  contrary,  one  witness 
describes  them  as  "little  tajjs."  The  blows  ceased,  and  while  George 
Jones  and  Vice  were  scufiling  for  the  possession  of  the  club,  the  ap- 
pellant, who  was  all  the  time  in  convenient  distance,  and  evidently 
on  the  alert,  came  up,  with  a  large  pocket-knife  drawn  and  in  thrust- 
ing position,  and  stabbed  Vice,  which  stab  killed  him. 

The  appellant  then  ran  away.  He  was  thereafter  arrested  in  Mt. 
Sterling,  Ky.  While  under  arrest  he  said  he  would  not  have  killed 
Vice  but  for  the  fact  that  he  was  drunk ;  but  the  proof  shows  that 
he  was  not  drunk.  It  was  drunkenness  that,  he  said,  caused  the 
killing,  and  not  the  belief  that  he  thought  his  son's  life  was  endan- 
gered by  Vice,  or  that  Vice  was  about  to  inflict  great  bodily  harm 
upon  him.  Kor  did  the  appellant  testify  that  such  was  his  belief. 
In  fact,  he  did  not  testify  on  the  final  trial. 

The  record  also  shows  that  the  appellant  and  his  son  knew  at  the 
time  of  the  difficulty  that  Vice  was  acting  as  marshal  of  the  town  of 
Sharpsburg. 

Now  the  appellant  contends  that  the  court,  under  the  proof,  was 
not  authorized  to  instruct  the  jury  that  they  might  find  the  appel- 
lant guilty  of  murder.  Let  us  see.  Appellant  said  he  killed  Vice 
because  he  was  drunk,  and  not  in  the  defense  of  his  son.  Also,  the 
son  was  looking  at  Vice  and  defying  arrest,  and  the  appellant  was 
close  by,  and  saying:  "Go  your  route;  fall  out  of  the  loft.  I  am 
with  you,"  doubtless  meaning  by  the  expression  that  he  would 
stand  up  to  him  in  his  resistance  of  arrest.  And  as  soon  as  the  arrest 
was  attempted,  he  had  his  large  knife  ready  and  stabs  Vice,  and 
then  runs  away. 

But  it  is  said  that  appellant  and  son  were  leaving  town.  The 
proof  fails  to  show  that  fact.  It  is  aisp  said  that  the  community  was 
greatly  excited  and  revengeful,  and  that  the  appellant  made  some 
statements  through  fear  and  intimidation;  but  the  proof  fails  to 
show  these  facts  or  any  of  them.  It  is  also  said  that  the  court  erred 
in  allowing  the  Commonwealth  to  ask  the  jurors  if  they  Nvould  in- 
flict the  death  penalty  if  the  pr(X)f  justified  it,  after  they  said  they 
had  no  conscientious  scruples  upon  that  subject.  The  question  was 
a  mere  repetition,  and  could  not  have  prejudiced  the  substantial 
rights  of  the  appellant. 

The  proof  all  considered,  we  agree  with  the  jury,  that  the  appel- 
lant was  guilty  of  foul  murder.    There  is  no  error  in  Instructions. 
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Vice  was  marshal  de  Jure.    But  independently  of  that  fact,  the  ap- 
pellant was  guilty  of  murder. 
The  judgment  is  atfirmed. 


Commonwealth  v.  Smith. 
{Fifed  Sept.  8,  1892— iVo/  to  be  repfyrted.) 
\V.  J.  Hendrick  for  appellant. 
Appeal  from  Jefferson  Circuit  Court. 
Dpinion  of  the  court  by  Chief  Justice  Holt. 

The  opinion  of  this  court  of  this  date,  in  the  case  of  the  Common- 
ivealth  V.  McPeek,  is  decisive  of  this  one.    Ante^  21i). 

The  indictments  in  the  two  cases  are  similar,  save  in  the  other 
i-ase  the  averment  is  made  that  the  officer  refused  to  make  the  arrest, 
while  in  this  one  it  is  charged  that  he  failed  to  make  it,  although  re- 
quested by  others. 

For  the  reasons  given  in  the  opinion  in  the  other  case  the  judg- 
ment below,  sustaining  the  demurrer  and  dismissing  the  case,  is 
affinned. 


M I LL  ER  V.  Common  we  a  lt  h  . 

{Filed  Sept.  8,  1892— iVb^  to  be  reported.) 

Criminal  law — ///<//V/;//^w/— The  indictment  avers  that  appellant  did  '*will- 
f  ally,  forcibly  and  felonioasly  break  into  and  enter'*  a  certain  railroad  car 
•*with  intent  to  steal  property  therefrom'*  and  then  denignates  the  property 
stolen,  Ac.  The  essence  of  such  charj^e  is  the  willfnl  and  forcible  breaking 
into  and  entering  a  railroad  car  with  intent  to  steal  property, (fee,  therefrom, 
and  the  indictment  is  sufficient  in  this  case. 

li.  J.  Moore  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett.     . 

The  appellant  was  indicted,  tried  and  convicted  in  the  Fayette 
Circuit. Court,  of  the  crime  of  feloniously  and"  forcibly  breaking  into 
a  railroad  car  of  the  Cincinnati,  New  Orleans  <fe  Texas  Pacific  Rail- 
road i>)rapany  with  intent  to  steal  property  therefrom. 

The  essence  of  the  oflFense  charged  is  the  willful  and  forcible 
breaking  into  and  entering  a  railroad  car  with  intent  to  steal  prop- 
erty, Ac,  therefrom.    Boyers  v.  Commonwealth,  ante^  167. 

The  evidence  establishes,  beyond  a  doubt,  that  the  appellant  will- 
fully and  forcibly  entered  the  car  mentioned  with  intent  to  steal 
therefrom  property,  and  did  steal  therefrom  the  articles  charged. 

The  appellant  contends  that  the  indictment  is  defective  in  not 
charging  that  he  entered  the  car  with  the  intention  of  stealing 
property  therefrom. 

But  the  indictment  does  charge  that  the  appellant  did  **willfully, 
forcibly  and  feloniously  break  into  and  enter"  said  car  •'with  intent 

vol.     14—15  ^  T 
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to  steal  property  therefrom."    The   indictment    then    names  the 
property  stolen,  &c.    The  indictment  is  sufficient.    There  is  no  error 
in  the  instructions.    The  proof  is  clear  that  the  offense  was  com- 
mitted in  Fayette  county,  Ky. 
The  judgment  is  affirmed. 


Bailey  v.  C  ,  N.  O.  &  T.  P.  Ry.  Co. 

{.Filed  Sept.  8,  1892— i\"o<  to  be  reported.) 

1.  Petemptory  instruction — In  an  action  against  a  railroad  company  for 
damages  sustained  by  personal  injuries  alleged  to  have  been  inflicted  by  the 
negligence  of  the  company,  where  there  is  a  doabt  whether  the  proximate 
cansd  of  the  injury  was  the  defendant's  negligence  or  the  plaintiff's  con- 
tributory neglect,  the  question  is  one  for  the  jury  and  a  peremptory  instruc- 
tion should  not  be  given. 

2.  Same — Neglect — Railroads — Appellant  did  not  attempt  to  board  the  train 
until  it  was  in  motion  and  leaving  the  station,  when  he  seized  with  one  hand 
the  railing  of  the  platform  of  a  car  and  attempted  to  mount  the  steps,  but 
failed  to  do  so.  He  was  dra^rged  beyond  the  platform  of  the  station  and^ 
when  either  his  foot  slipped  or  his  grasp  upon  the  railing  failed,  he  fell 
headlong  into  a  ditch  and  was  badly  injured.  The  ditch  was  being  dug  for 
the  purpose  of  supplying  water  to  a  tank  of  the  railroad  and  a  rain  had 
forced  the  workmen  to  abandon  it  temporarily  and  leave  it  uncovered. 
Held — That  the  proximate  cause  of  the  injury  was  plaintiff's  own  act  in 
endeavoring  to  board  the  train  in  motion  and  a  peremptory  Instruction  was 
proper. 

Victor  F.  Bradley  for  appellant. 

C.  B.  Sim  rail  and  J.  E.  Cantrill  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pr^'or. 

The  appellant,  James  Bailey,  was  seriously  injured  by  an  accident 
rasultint;  from  his  effort  to  board  the  train  of  the  appellee,  as  it 
passed  one  of  its  depots,  in  the  town  of  Sadieville.  He  was  desirous 
of  Roing  to  Georgetown  on  the  train  and,  while  eneraged  in  business 
with  some  one  in  a  business  house  about  fifty  yards  from  the  depot, 
was  told  that  the  train  had  reached  the  station. 

The  passengers  for  Sadieville  had  left  the  car,  the  baggage  had  beea 
placed  on  the  platform  and  the  papers  sold  by  the  newsboy  and  the  train 
was  moving  off  before  the  appellant  reached  the  depot.  He  had  a 
bundle  of  papers  in  his  left  hand  and,  while  thetrain  wasin  motion,  he 
seized  the  railing  with  his  right  hand  and  attempted  to  ascend  the 
steps  leading  into  one  of  the  cars,  but  failed  to  board  the  train.  He 
was  dragged  beyond  the  platform  and  his  hold  upon  the  railing 
loosening,  or  his  foot  slipping  in  some  way,  he  fell  headlong  into  a 
ditch  and  was  badly  injured. 

This  ditch  or  hole  had  been  dug  by  the  company  to  set  in  pipes 
for  the  purpose  of  supplying  water  to  the  tank  and  was  left  open  and 
uncovered  by  the  hands  who  were  digging  it.  They  had  been  at 
work  in  the  ditch  but  had  left  it  and  sought  shelter  from  the  rain 
that  had  just  fallen. 

It  is  insisted  by  the  appellant  that  the  failure  of  the  company  or 
its  employes  to  cover  over  this  ditch  was  the  proximate  cause  of  the 
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injury  and,  therefore,  the  court  below  erred  in  instructing  the  jury- 
to  find  for  the  defendant. 

We  can  not  so  conclude  from  the  testimony  before  us,  and,.taking^ 
plaintiflT's  own  statement,  the  injury  resulted  from  Ids  own  negli- 
gence and  not  that  of  the  company. 

The  ditch  was  being  dug  about  ten  or  twenty  feet  from  the  plat- 
form of  the  depot,  it  was  covered  up  at  night  and  the  testimony^ 
shows  that  the  work  had  been  temporarily  suspended  by  reason  of 
the  rain. 

The  train  was  moving  off  when  the  plaintiff  attempted  to  get  on, 
and  had  been   moving  from  the  time  the  plaintiff  left  the  door  of 
the  house  until  he  reached  it,  a  distance  of  fifty  yards. 

The  version  of  the  plaintiff  is,  that  he  had  gotten  one  foot  on  the 
step  and,  as  he  attempted  to  bring  the  other  foot  up,  the  foot  on  the- 
step  slipped  and  he  fell  off  into  this  ditch. 

The  platform  was  sufficient  to  accommodate  the  passengers  and 
the  passengers  given  ample  time  to  get  off  and  on  before  the  train 
started.  The  appellee  had  the  right  to  dig  the  ditch  that  water 
might  be  carried  to  the  engines  upon  its  track.  The  plaintiff  was^ 
not  required  to  crass  the  ditch  to  reach  the  platform  or  to  go  near  it, 
but  it  was^his  swinging  to  the  side  of  the  cars  that  led  him  over 
it,  an  act  that  was  itself  negligence,  and  caused  the  injury  com- 
plained of. 

The  laborers  of  the  company  had  the  right  to  dig  this  ditch  and 
but  for  the  rain  would  have  been  digging  in  it  when  the  appellant 
fell.  His  own  rash  conduct  in  his  anxiety  to  get  on  the  train  caused 
him  to  be  dragged  along  the  platform  and  over  this  ditch  and  was- 
the  direct  cause  of  the  injury. 

If  the  railing  of  the  car  had  been  defective  or  the  steps  so  decayed 
as  not  to  bear  his  weight  there  might  be  some  reason  for  this  case- 
going  to  the  jury,  but  to  make  the  company  liable  for  an  injury  to  a 
pa<58enger  who  swings  from  the  outside  of  the  train  and  meets  with 
an  obstruction  on  the  other  parts  of  the  road  than  the  regular  plat- 
form, causing  the  injury,  would  be  to  make  the  company  an  insurer 
ag^ainst  the  passenger's  own  negligence. 

The  ditch  may  have  been  the  remote  cause  of  the  injury  com- 

Slained  of,  but  the  intervening  act  of  the  plaintiff  himself  was  the 
irect  and  proximate  cause  of  it.  When  there  is  a  doubt  as  to* 
to  the  proximate  cause,  that  is,  whether  the  injury  resulted  from  the 
act  of  the  plaintiff  or  of  the  defendant,  then  the  ca.se  should  go  to  the 
jary. 

Here  the  facts  are  undisputed  and  to  hold  that  the  injury  to  the 
plaintiff  was  the  natural  and  probable  coiLsequence  of  defendant's 
negligence  would  be  establishing  a  rule  not  sustained  upon  principle 
or  by  any  authority.  Penn.  R  R.  Co.  v.  Kerr,  62  Pa.  State,  353;  Mc- 
Corkle  v.  Chicago  R.  R.  Co.,  61  Iowa,  o-w;  Chicago  N.  W.  R.  R.  Co. 
V.  Scales,  90  111.,  &86. 

The  judgment  below  is  affirmed. 


Faulkner  v  Duff. 

{Filed  Sept.  10,  1892.— 3^o<  to  be  reported,) 

Right  to  passway — Abandonment — The  act  of  appellee,  in  closing  the  gate 
at  one  end  of  his  passway  over  appellant^s  land,  did  not  anjonnt  to  an 
abandonmeat  of  his  right  since  he  left  an  opening  in  his  fence  aboat  200 
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yards  froin  the  old  gate,  by  which  he  had  access  to  the  pa^i>.'«way,  aad  appellee 
is  not  estopped  now  to  claim  sach  right  of  way. 

Tyler  &  Apperson  for  appellant. 

Wood  «S:  Day  for  appellee. 

Appeal  from  Montgomery  Court  of  Common  Pleti.^. 

Opinion  of  the  court  by  Judge  Pry  or. 

It  is  manifest  from  the  pleadings  and  exhibits  in  this  case  that  the 
appellee  is  entitled  to  this  passway  over  appellant's  land  unless,  by 
his  own  act,  in  closiirg  the  gate  at  X  on  the  plat,  he  has  estopped 
himself  from  its  use. 

The  appellee  closed  the  gate  at  X  by  erecting  a  fence  in  front  of  it 
and,  when  this  was  done,  left  an  opening  in  the  fence  about  2C0  yards 
north  of  the  gate.  While  such  a  change  could  not  have  been  made 
without  appellant's  consent,  still  this  was  not  an  abandonment  of 
the  right  to  pass.  Time  had  not  barred  the  assertion  or  the  exercise 
of  the  right  to  pass  and  the  appellant  is  insisting  that  no  such  right 
exists,  and,  from  the  testimony,  was  disposed,  in  a  forcible  manner, 
to  make  himself  the  arbiter  in  the  c(»ntroversy  between  himself  and 
the  appellee.  The  appellee  and  his  tenant  had  the  right  to  the  use 
of  the  passway . 

The  judgment  is  affirmed. 


KENTUCKY  SUPKRIOR  COURT. 


SCHOM.  V.  IjALRKMZ. 

{Filed  April  13,  1892.) 

Exemptions — ''^ Fiimily"  defiued  ~K  debtor  who  is  a  housekeeper  is*  entitied 
to  the  benefit  of  the  exemption  law.4  if  there  resides  with  tiim  any  perAoa 
whom  he  is  under  a  natural  obligation  to  nopport  and  who  i8  dependent  upon 
him  for  support. 

Where  the  mother  of  a  del>tor'H  wife,  having;  re><ided  with  him  during  the 
life-time  of  the  wife,  c<»ntinue!i  to  do  so  after  the  wife's  death,  being  de- 
pendent upon  him  for  a  support,  he  is  a  housekeeper  **with  a  family**  within 
the  meaning;  of  the  exemption  law!%. 

Wm.  Krieger  and  Ijane  A-  Burnett  for  api^ellant. 

Kohn,  Baird  &  Speckert  for  appellee. 

Appeal  from  Louisville  Chancery  C*ourt. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

In  February,  1888,  the  appellee,  Laurenz,  married  and  his  wife's 
raether,  Mrs.  Ann  Sjioede,  then  sixty-two  years  of  age,  lived  with 
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him  from  that  time  until  tlie  death  of  his  wife,  wliich  occurred  in 
18JX),  when  she  acted  as  his  housekeeper  and  continued  so  to  act  up  to 
and  after  the  institution  of  this  action. 

On  the  23d  of  August,  1890,  the  appellant  sued  out  an  attiichment 
against  Laurenz,  which  was  levied  upon  certain  personal  property 
eiairaed  by  him  as  exempt  from  attachment  on  the  p^round  that  he 
was  a  bona  fide  housekeeper  with  a  family. 

The  court  adjudged  that  he  was  entitled  to  the  exemptions  and 
from  that  judKment  this  appeal  is  prosecuted. 

It  is  shown  that  Mrs.  Spoede  had  lived  with  the  appellee  for  more 
than  two  years  and  was  entirely  dependent  on  him  for  a  support. 

The  question  is,  was  he  under  such  an  obligation  to  support  her  as 
would  make  her  a  member  of  his  family  in  the  meaning:  of  the  law? 
The  family  relation  is  not  (me  of  contract  and  there  must  exist  either 
a  ie^al,  natural  or  moral  duty  on  the  part  of  the  head  of  the  family 
to  support  its  members  and  a  corresponding  dependence,  on  their 
part,  on  him  for  a  support. 

For  a  Um%  time  the  rule  was  that  there  must  exist  on  the  part  of 
the  housekeeper  a  legal  i»bligation  to  support  those  living  with  him 
before  he  was  entitled  to  the  exemptions  given  by  the  law,  but  the 
courts  have  now  adopted  the  more  humane  rule  that  a  natural  or 
moral  obligation  to  support  them  would  make  him  a  housekeeper 
with  a  family. 

While  such  an  obligation  exists  it  is  a  higher  and  more  sacred  obli- 
gation than  such  as  binds  a  debtor  to  pay  his  debts. 

In  Brooks  v.  Collins,  11  Bush,  622,  it  is  said  that,  when  a  debtor^ 
being  a  bona  pde  housekeeper,  has  living  with  him  his  wife  or  his 
children,  infant  or  adult,  his  brothers  or  his  sisters,  father  or  mother* 
grandfather  or  grandmother  or  (hone  dependent  upon  him  and  whoniy 
by  reason  of  hh  relation  to,  or  connection  with,  he  in  under  a  natural 
or  leyal  obligation  to  maintain  he  must  be  regarded  as  a  housekeeper 
with  a  family  and  entitled  to  the  stiitutory  exemptions. 

In  this  case  Laurenz,  in  the  life-time  of  his  wife,  took  her  mother 
to  live  with  him.  She  was  old,  indigent  and  infirm.  She  depended 
upon  him  for  a  support  and  he  provided  for  her.  Must  it  now  be 
said  that  when  his  wife  is  taken  from  him  by  death  this,  in  itself, 
not  only  relei\sed  him  from  all  natural  or  moral  obligaticm  to  support 
her  ni<)ther,  but  that  the  law,  by  stripping  him  of  his  property, 
forces  him  to  turn  her  out  from  the  protection  and  shelter  of  his 
honie  to  look  to  charity  for  a  support?  Far  fronj  it.  Rather  let  it 
be' said  that  the  law  imposed  upon  him  a  duty,  sanctioned  by  every 
just  and  generous  impulse,  to  support  the  mother  of  his  dead  wife 
who  was  dependent  upon  him. 

We  hold  that  Laurenz  was,  as  the  statute  puts  it,  a  person  with  a 
family,  resident  in  this  Commonwealth,  and,  therefore,  entitled  to 
the  exemptions  snt  apart  by  the  law. 
The  judgment  is  affirmed. 


Dedman  v.  Nallv. 

K  Filed  MayW,  1892.) 

ForcihU  detainer — Impnn cments — Kes  ndjmiiiata — One  who  has  entered  upon 
land  under  a  verbal  leftRe.  which  )b  within  the  statute  of  frauds,  and  has 
made  improvemeiitft  which  have  enhanced  the  value  of  the  laud,  may,  in  a 
proceediug  of    lorcible  detainer,  rely  upon  his  claim    for  improvements  to 
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defend  his  possession,  and  if  he  does  so  he  can  not  be  evicted  nntil  the 
<3laini  is  settled.  But  if  he  parmi'S  himself  to  be  evicted  without  asserting 
his  claim,  that  proceeding  is  n<'t  a  bar  to  an  action  by  him  to  recover  for 
the  improvements. 

O.H.  Thomas  for  appellant. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Brent. 

The  pleadings  and  proeeedinp^  in  this  case  are  quite  inartificial 
:and  it  is  with  some  ditticulty  that  we  have  gotten  at  what  appears  to 
be  the  substance  of  tlie  controversy.  Stated  very  briefly  the  facts 
appear  to  be  about  these:  In  1887  the  defendant,  W.  H.  Nally,  put 
Thomas  Dedman,  the  plaintiff,  in  posses^jion  of  some  twenty  acres  of 
wooded  land  in  McCracken  county  under  a  verbal  lease.  Dedman 
was  to  clear,  clean  up  and  fence  the  land  and  put  some  sort  of  a  small 
barn  on  it.  In  consideration  of  his  so  doing  he  was  to  occupy  and 
use  it  and  have  all  the  timber  on  it  except  what  was  neceasary  to 
fence  it  and  such  as  would  make  rails.  After  he  had  been  on  the 
place  about  two  years  appellee,  Nally,  by  proceedings  in  forcible 
•detainer,  ousted  him.  To  this  proceeding,  so  far  as  the  record  shows, 
plaintiff  made  no  defense.  Being  out  of  possession  he  instituted 
this  action  in  ordinary  alleging  that  the  defendant,  by  turning 
him  out^  not  permitting  him  to  enjoy  the  remainder  of  his  term 
and  failing  to  pay  him  for  the  labor,  of  which  he  had  received  the 
benefit,  had  damaged  him  in  the  sum  of  $260,  for  which- he  prays 
judgment. 

There  are  also,  in  the  petition,  various  statements  as  to  plaintiff 
having  cleared  and  fenced  nine  or  ten  acres  of  the  land,  cut  barn 
logs,  and  having,  on  the  premises,  boards  and  lumber,  which  last,  he 
charges,  defendant  had  appropriated  to  his  own  use. 

But  plaintiff  does  not  allege  that  these  things  enhanced  the  value 
of  the  land.  The  petition  is  very  indefinite  and  unsatisfactory,  yet 
there  was  no  objection  to  it,  either  by  demurrer  or  motion  to 
make  more  specific,  and  defendant  answered,  traversing  its 
allegations  and  pleading  the  forcible  entry  proc*eedmg  as  a  bar,  on 
the  ground  that  the  plaintiff  could  and  ought  to  have  used  these  as 
a  defense,  what  he  now  relies  on  here  as  a  ground  of  re(»overy. 

On  the  trial,  after  hearing  one  witneas,  tlie  plaintiff,  the  court  ar- 
rested the  proceedings  and  instructed  the  jury  pereniptorially  to  find 
for  the  defendant. 

The  detainer  proceeding  was  not  a  bar.  The  gist  of  plaintiff's 
action  is  a  claim  to  recover  for  ameliorations.  His  right  to  recover 
for  them,  if  any  he  has,  could,  in  the  detainer  proceeding,  be  relied 
on  only  to  defend  his  possession.  The  question  what,  if  any  thing, 
he  was  entitled  to  recover  on  that  account  could  not  be  then  deter- 
mined. If  plaintiff  had  a  just,  unsettled  claim  for  improvements, 
resulting  in  amelioration,  made  under  the  lease,  he  could,  althou4rh 
being  verbal  and  for  four  years,  the  lease  was  within  the  statute, 
nevertheless  have  used  such  claim  to  defend  his  possession  under  it 
in  the  detainer  proceeding,  and  could  not  have  been  evicted  until  it 
was  settlefi.  This  principle  is  well  settled.  Oneal  v.  Orr,  5  Bush, 
^9;  Reed  v.  Landor,  o  Bush,  22;  Findley  v.  Wilson,  3  Littell,  391. 

And  this  court,  in  Kadin  v.  Rufeuacht,  6  Ky,  Law  Rkp.,  748,  has 
Jield  that  a  good  faith  parol  purchaser  may,  even  after  ouster,  recover 
not  only  the  purchase  money  but  also  for  improvements  to  the  ex- 
tent of  amelioration. 
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Th^  plaintiff,  upon  amended  pleadings,  mit^ht  have  secured  a 
hearing  for  his  claim,  if  any  he  had,  for  ameliorations.  His  cause 
of  action,  as  set  out,  shows  work  and  improvements  which,  it  may 
be,  enhanced  the  value  of  the  land.  In  the  opinion  of  a  majority 
of  this  court,  the  judgment  entered  upon  the  verdict  below  would 
be  a  l»ar  to  an  action  for  the  amount  which  such  work  and  improve- 
ment may  have  enhanced  the  value  of  the  land,  and  the  court  should 
not  have  submitted  the  case  to  the  jury  with  the  peremptory  in- 
struction to  And  for  defen<lant. 

The  judgment  is,  therefore,  reversed,  and  the  cause  remanded 
with  directions  to  set  aside  the  verdict  and  judgment,  and  to  permit 
the  plaintiff,  if  he  so  desires,  to  amend  his  petition  and  for  further 
proceedings. 


Klotz  v.  Klotz. 
(Filed  Mat/ IS,  lHd2.) 

Benevolent  societies-^  Who  may  he  a  beneficiary — Under  the  constitution  of  the 
Knights  of  Honor,  a  benevolent  society,  n  member  may  designate  as  the 
beneficiary  of  the  fund  to  be  paid  at  his  death  any  member  of  his  family  or 
any  person  dependent  on  hioi;  and  the  benefit  oertifioace  havinjn^  been  made 
payable  to  the  person  thus  designated  he  is  entitled  to  the  fund  as  against 
all  other  persons,  provided  there  are  no  peculiar  equities  between  the  claim- 
ants. And  the  member  may  designate  as  the  beneficiary  an  adult  child, 
to  the  exclusion  of  the  widow  and  infant  children. 

Andrew  A.  Hagan  for  appellant. 

Chas.  A.  Wilson  and  Geo.  B.  Eastin  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Brent. 

Peter  Klotz,  sr.,  appellee's  father,  was  a  benefit  member  of  the 
Kniirhts  of  Honor,  a  benevolent  society  incorporated  by  the  laws 
of  Kentucky  and  Missouri.  To  each  such  menjber  there  is  issued  a 
certificate  which,  upon  the  conditions  therem  set  out,  entitles  him 
to  nominate  a  person  to  whom,  at  his  death,  a  sum  of  mone^',  spec- 
ified In  said  certificate,  shall  be  paid.  The  applicant  for  member- 
ship was  required  to  name  in  his  applicsition  the  person  to  whoih 
his  benefit  was  to  be  paid,  and  the  name  of  the  beneficiary  was  in- 
serted in  the  certificate  when  issued. 

In  the  first  certificate  issued  to  Peter  Klotz  it  was  expressed  that 
his  benefit  should  be  paid  as  he,  in  his  will,  might  direct.  After- 
wards, the  laws  of  the  order  not  permitting  such  testamentary 
control  of  their  funds,  he  had  this  certificate  cancelled  and  another 
issued,  in  which  Christina,  his  then  wife,  was  named  as  his  bene- 
ficiary. 

In  May,  1888,  Christina  died.  In  August  following  Peter  married 
Susan,  the  appellant.  In  November  next  following  he,  complying 
with  the  formalities  required  by  the  society's  charter,  surrendered 
the  last- mentioned  certificate  and  had  another,  the  benefit  secured 
by  which  is  the  subject  of  controversy  in  this  case,  issued.  In  this 
he  named  his  son  Peter,  the  appellee,  as  the  person  to  whom  his 
benefit  should  Ih»  paid. 

It  appears  that,  at  the  time  when  this  last  certificate  was  taken 
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out,  and  at  the  time  when  his  father  died,  Peter,  jr.,  w-a.^^t  adult,  in- 
dependent and  iivinj^  in  his  own  home. 

Upon  the  death  of  the  eld^r  Klotz,  which  occurred  in  1889,  appel- 
lant, Susan,  his  second  wife,  claimed  that,  by  the  rules  and  policy  of 
the  society,  appellee  did  not  belong:  to  either  of  the  classes  out  of 
which  beneficiaries  could  be  nominated;  that  his  nomination  was, 
therefore,  void,  and  that  she  was  the  person  to  whom  the  benefit  was 
payable,  if  not  wholly,  then  to  the  extent  of  one-third. 

Peter  also  asserting  his  claim,  the  society  declined  to  decide  the 
conflict,  tiled  its  bill,  paid  the  money  into  court  and  asked  that  the 
claimants  be  compelled  to  interplead.  The  brothers  and  sisters  of 
Peter  were  made  parlies,  but  they  formally  declined  to  litigate  and 
left  the  matter  to  be  determined  between  Peter  and  his  step-mother^ 
and  what  their  rights  are,  under  the  circumstances,  is  the  only 
question  before  us  for  investigation  and  decision. 

We  have  above  set  out  the  relations  of  these  two  persons  to  the 
deceased  member,  to  each  other  and  to  the  certificate  contract;  and 
on  that  subject  it  is  not  neceasary  here  to  say  more  than  that  their 
pleadings  set  forth  these  relations  more  particularly  and  put  their 
controversy  in  shape  for  adjudication. 

The  society,  in  filing  its  bill  of  interpleader,  had  in  view  its  own 
protection.  To  secure  this  it  was  necessary  that  the  claimants  to 
the  fund  should  be  compelled  to  submit  their  controversy  lo  author- 
itative determination.  The  court  was,  therefore,  asked  to  take  the 
money  into  its  custody,  to  exonerate  the  order  from  further  liability, 
and  to  do  what  it  could  not,  that  is,  hear  their  claims  and  decide  as 
between  these  parties,  which  was,  on  the  death  of  Peter  Klotz,  sr., 
entitled  to  the  '^benefit." 

The  ultimate  rights  of  appellant  and  appellee  were  in  no  way 
altered  or  aff'ected  b^^  the  manner  in  which  they  were  brought  into 
court  or  the  fact  that  the  fund  in  dispute  was  in  the  hands  of  the 
court  and  no  longer  in  the  hands  of  the  society. 

The  rights  of  the  parties,  for  the  purposes  of  this  inquiry,  were 
fixed  and  are  to  be  determined  by  their  status  and  relations  to  each 
other  and  the  fund  prior  to  and  at  the  time  of  Peter,  sr.'s,  d^ath. 

That  Klotz  had  always  observed  his  obligations  and  was  in  no  way 
disqualifieil  to  name  his  beneficiary;  that  he  had  nommated  his  son, 
Peter,  jr.;  that  Peter,  jr.'s,  name  had  been  inserted  in  the  certificate 
when  issued;  that  he  had  received  and  accepted  it,  and,  at  the  date 
of  his  father^s death,  had  in  his  ijossession,  uncancelled,  this  formal 
evidence  of  his  title  to  the  benefit  is  admitted.  If  then  he  was 
eligible,  that  is,  was  such  a  person  as  could,  in  accordance  with  the 
laws  of  the  order,  be  named  as  beneficiary,  it  would  seem  that  he 
is  undoubtedly  entitled  to  the  fund.  Was  then  Klotz,  jr.,  under  all 
the  circumstances,  eligible?  Upon  this  question  the  whole  case 
hinges. 

The  constitution  of  the  society  provides  (article  9,  section  1): 
*  *  *  **Each  applicant  shall  enter  upon  his  application  the 
name  or  names  and  relationship  or  dependence  of  the  members  of 
his  family  or  those  dependent  upon  him,  to  whom  he  desires  his 
benefit  paid,  and  the  same  shall  be  entered  upon  the  benefit  certifi- 
cate according  to  said  direction."        *        *        * 

And  in  the  certificate  the  society  agrees,  upon  conditions  set  out, 
to  pay  to  the  person  named  in  the  application  and  ceriificateso  much 
money,  in  this  case  $2,(XK),  upon  satisfactory  evidence  of  the  mem- 
ber's death. 

This  is,  in  brief,  the  fundamental  contract,  out  of  which  grow  the 
rights  ot   the  parties  and  by  which,  primarily,  they  are  defined. 
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But  this  privilege  of  nomination,  it  will  be  at  once  seen,  is  not  un- 
limited. It  must  be  confined  to  the  classes  named  in  the  application, 
/.  6.,  members  of  the  applicant's  family  and  those  dependent  cm  him. 
That  the  member  is  thus  limited,  both  by  the  policy  of  the  order,  as 
jfathereil  from  the  provisions  of  its  organic  law  and  by  the  fairly 
interpreted  terms  of  his  contract,  there  can  be  no  doubt. 

Was  appellee  dependent  on  Peter  Klotz  or  a  member  of  his  family? 
That,  though  a  child,  he  was  in  no  sense  dependent  is  conceded. 
But  that  he  was  a  member  of  his  family  within  the  meaning  of  that 
phrase,  as  used  in  the  application,  is,  we  thinlc,  clear. 

And  here,  it  would  seem,  the  discussion  should  end.  But  our  atten- 
tion is  called  to  the  fact  that  the  Court  of  Appeals,  in  the  case  of 
I^af  V.  Ijeaf,  13  Ky.  Law  Kep.,  486,  has  very  strongly  intimated 
that  it  is  extremely  doubtful  whether  a  charter  member  of  the  order 
has  any  right,  so  long  as  he  has  a  dependent  widow  or  infant  children, 
to  divert  from  them  to  an  independent  adult,  even  though  he  would 
t>e,  under  other  circumstances,  entirely  eligible,  any  part  of  a  fund 
so  evidently  intended  primarily  for  their  benefit.  This  question  was 
not,  however,  for  decision  in  that  case,  which  was,  in  fact,  decided 
upon  equities  altogether  perscmal  and  arising  from  the  conduct  of 
the  meml)er,  which,  the  chancellor  ver>' justly  held,  had  deprived 
him  of  any  right  to  control  or  have  cancelled,  as  between  themselves* 
to  the  prejudice  of  his  wife's  claims,  a  certificate  which  she  held 
and  in  which  she  was  the  name<:l  beneficiary;  and  while  the  sug- 
gestions may  indicate  which  way  the  court  leans  they  do  not  no  so 
far  as  to  make  it  improper  for  us  to  say  that,  in  this  case,  Klotz,. 
having  in  no  way  impaire<l  his  contract  right  of  selection,  and  there 
\yeing  no  peculiar  equities  between  the  claimants,  the  person  named 
in  the  certificate,  bei.jg  certainly  a  member  of  one  of  the  eligible 
classes,  must  prevnll  in  this  controversy. 

We  do  not  think  that  declarations  in  its  constitution  that  the  object 
of  an  order  or  society  of  this  kind  is  to  provide  for  a  certain  class  of 
l>ersons  nametl  in  that  immediate  c^onnection,  of  itself,  and  neces- 
sarily prefers  tho?5e  first  named  for  designation  as  beneficiaries  so  long 
as  there  are  any  of  them,  to  the  exclusion  of  other  eligible  members 
of  that  class.  Manerlyv.  Knights  of  Birmingham,  115  Penn.  State 
Reus.,  iWj;  ^f  irsh  v.  Supreme  Council  Am.  Knights  of  Honor,  149 
Mass.,  ')\'2.  Various  conr^^rdant  ciecisions  are  cited  in  the  A.  and  E. 
Encydoptedia,  vohnne  16,  pag^^  47  and  48,  note  8. 

Ju<igment  affirmed. 


Bl'RRA,  &C.^  BY,  iSiL\  V.   RlCHARD-ON. 

(Fiffd  Oct,  o,  1892.) 

1,  // 1/  strp'father  vohuitarily  assumes  the  aire  nnJ  s/t/z^i^r/ o/  a  s.'e/>-c/i/7ii  ho 
Ftauds  \u  /Wo /nireH/is.Hnd  the  ordinary  rnle?  goyeruin^  the  relatioii  of  parent 
and  child  will  be  held  to  apply. 

2.  /'it feu/  tint/  ihiU — While,  as  a  j^eneral  rule,  a  parent  is  entitled  to  no 
compensation  for  the  board  and  education  of  his  child  an  exception  to  this 
rule  \^  that  if  the  parent  is  poor  and  the  child  has  an  estate  better  enabling; 
it  to  support  itpolf  than  the  parent  is  to  support  it,  then  the  parent  may 
atieert  a  claim  for  maintenance  and  the  court  will  allow  it.  But  as  the  step- 
father in  this  case  not  only  fell  far  short  of  a  parent's  duty,  but  required  and 
received  from  his  step-children  services  which  more  than  compensated  him 
for  their  support,  he  is  not  entitled  to  any  thing  out  of  their  estate. 

W.  H.  Marriott  for  appellants. 
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Hobson  &  O'Meara  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

In  1879  the  appellee,  Richardson,  married  Mrs.  Burba,  a  widow 
with  three  children,  Lillie,  Eva  and  Sarah,  then  aged  nine,  seven 
and  five  years,  respectively. 

After  the  youngest  was  sixteen  years  old  the  United  States  Govern- 
ment allowed  and  paid  to  them  a  small  pension  on  account  of-  the 
the  services  of  their  father  in  the  army,  during  the  war  of  the  re- 
bellion. After  this  Richardson  brought  this  suit,  asking  tlie  chan- 
cellor for  an  allowance  to  himself  for  their  board,  clothing  and 
education  from  the  time  of  his  marriage  to  their  mother  up  to  the 
time  each  of  them  arrived  at  the  age  of  sixteen  years. 

When  the  suit  was  filed  only  one  of  the  girls  wtis  living  with  him, 
Lillie  and  Sarah  having  been,  as  the  evidence  plainly  shows,  driven 
from  his  home. 

Parents  are  under  a  legal  and  natural  obligation  tu  protect,  main- 
tain and  educate  their  children,  these  duties  being  required  at  their 
hands  by  positive  law  as  well  as  by  the  more  powerful  ajid  far-reach- 
ing law  of  parental  affection.  In  addition  to  **obedience  during 
their  minority  and  honor  and  reverence  ever  after,"  as  Blackstone 
puts  it,  parents  are  entitled  to  the  services  of  the  child  until  it  is  of 
Jawful  ajge.  The  parent  owes  the  child  maintenance  and  an  educa- 
tion; the  child  owes  the  parent  such  services  as  it  is  able  to  render 
•and  neither  is  entitled  to  compensation  for  these  mutually  required 
•duties. 

While  a  step-father  is  neither  entitled  to  the  services  nor  bound 
by  law  to  educate,  maintain  and  support  his  step-children,  still,  as 
i^chouler,  in  his  work  on  Domestic  Relations,  says:  If  a  step-father 
voluntarily  assumes  the  care  and  support  of  a  step-child  he  stands 
in  loco  parentui  and  the  presumption  is  that  they  deal  with  each 
other  as  parent  and  child,  m  which  event  th^  ordinary  rules  of  parent 
and  child  will  be  held  to  apply,  and  neither  compensation  for  board 
is  presumed  on  the  one  hand  nor  for  services  on  the  other. 

In  this  case  when  Richardson  married  their  mother  he  took  their 
children  to  his  home  and  thus  voluntarily  assumed  their  care  and 
support.  He  stands,  therefore,  in  the  place  of  a  parent  to  each  of 
them  and  the  general  rules  of  law  as  to  parent  and  child  are  applic- 
able. 

As  we  have  said,  a  parent,  under  this  general  rule,  i**  entitled  to  nt> 
compensation  for  the  board  and  education  of  his  child.  There  is, 
however,  an  exception  to  this  rule  and  it  Richardson  comes  within 
the  exception  he  ought  to  be  remunerated  for  his  outlay,  unless  the 
services,  if  any,  rendered  him  by  the  children  while  they  lived  with 
him  were  enough  to  pay  for  such  board,  clothing  and  education  as 
they  received.  The  exception  is  that  if  the  parent  is  poor  and  the 
child  has  an  estate  better  enabling  it  to  support  itself  than  the  parent 
is  to  support  it,  then  the  parent  may  assert  a  claim  for  maintenance 
and  the  court  will  allow  it. 

As  was  held  in  Chapman  v.  Moore,  7  Mon.,  169,  although  pjirents 
are  under  a  natural  obligation  to  support  their  children  and,  there- 
fore, in  general,  no  allowance  will  be  made  to  a  father  or  mother  in 
capable  circumstances  out  of  the  estate  of  a  child;  yet,  to  a  father 
in  distressed  circumstances,  a  suitable  allowance  will  be  made  for 
the  support  of  the  child. 
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It  may  be  conceded  that  while  the  children  lived  with  Rich- 
ardson he  was  a  poor  man,  in  needy  circumstances.  If  they  had 
owned  their  little  estate  at  the  time  of  his  niarriag:e  and  he  had  ap- 
plied for  an  allowance  the  court  would  unquestionably  have  allowed 
him  a  suitable  amount  for  their  proper  maintenance  and  education. 
He  now,  however,  asks  for  a  retrospective  allowance  and  the  question 
is,  has  he  earned  it?  Standing  in  the  place  of  a  parent,  did  he  do  a 
parent's  duty?  It  seems  to  us  that  an  overwhelming:  preponderance 
of  the  testimony  shows  that  he  fell  far  short  of  his  obliKations  and  that 
the  unusual,  unsuitable  and  onerous  services  he  required  and  actually 
received  from  these  girls  more  than  compensated  him  for  any  ex- 
penses he  may  have  incurred  in  furnishing  their  board,  clothing  nud 
HU  education. 

While  the  evidence  tends  to  show  that  the  cliildren  were  often  too 
meanly  clad  to  be,  as  witnesses  expressed  it,  **respectable,"and  often 
too  thinly  clad  to  protect  them  from  the  inclemency  of  the  weather 
to  which  they  were  exposed  while  working  for  Richardson,  we  will 
eliuiinate  this  question  from  the  case  as  if  the  appellee  furnished 
them  such  clothing  as  he  wasable  to  buy,  criticisms  would  be  unjust 
44nd  ungenerous. 

The  usefulness  of  every  member  of  society  depends  largely  upon 
the  training  he  has  received  during  his  childhood.  On  this  account 
it  is  held  to  be  the  parent's  greatest  aud  most  solemn  duty,  in  addi- 
tion to  the  proper  home  culture,  to  see  that  his  children  receive  the 
best  education  his  circumstances  in  life  enables  him  to  bestow  upon 
them.  Richardson  could  and  certainly  ought  to  have  permitted  and 
in  fact  required  these  children  to  attend  the  common  schools  taught 
in  his  neighborhood,  but  he  did  not. 

Lillie  testitied  that  her  total  attendance  at  school  would  not  amount 
to  five  months  and  she  never  learned  to  write  her  name,  and  the 
younger  children  only  attended  schools  very  irregularly,  a  part  of 
ijeveral  sessions.  Lillie  lived  with  him  seven,  Eva  nine  and  Sarah 
eleven  years  1  efore  they  were  sixteen  years  old.  During  a  i>art  of 
this  time  Richardson  had  two,  if  not  three,  of  his  owh  children  in 
school  and,  according  to  his  own  testimony,  his  whole  expense  and 
outlay  for  school  books,  titc.,and  perhaps  a  subscription  to  one  *'pay 
school,"  did  not  exceetl  §7. 

What  further  comment  is  necessary?  Did  their  services  pay  him 
for  all  this?  The  evidence  tends  to  show  that  they  did  such  house 
work  as  cooking,  washing  and  ironing  and  nur.-ed  the  oft-coming" 
babies.  In  addition  to  this,  'Mrom  the  time  they  were  able  to  handle 
xhe  hoe,"  they  performed  all  kinds  of  farm  labor,  not  only  such  work 
44S  girls  are  often  required  to  do,  but  every  character  oJ  out-door  work 
usually  done  by  men  and  boys. 

Richardson  testitied  that  they  only  did  such  work  occasionally  and 
several  witnesses  introduced  by  hini\swore  that  they  had  not  often 
^een  them  working  out.  But,  on  the  other  hand,  in  addition  to  the 
te»tiniony  of  the  girls,  a  large  number  ot  witnesses,  their  near 
neighbors,  swore  that  whenever  there  was  any  thing  to  bedoneon  the 
farm  they  saw  these  girls  doing  the  work.  It  is  in  evidence  that  year 
^fter  year  these  girls  arose  early  and  watered  and  fed  the  stock  while 
Hichardson  was  in  bed.  They  planted,  re-planted,  thinned,  cut  and 
gathered  corn,  worked  in  the  harvest  fields,  shocking  wheat  and 
carrying  bundles,  hauled  manure  from  the  stables  and  rocks  from 
the  fields  to  the  public  road,  cut  sprouts,  cut  wood,  cleared  the  un^ 
derbrush  from  the  '*new  ground"  and  one  year  helped  to  work,  cut 
and  prize  a  crop  of  tobacco. 
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Six  or  seven  witnes^jes,  who  knew  the  amount  anil  character  of 
work  these  jjirls  did,  testified  that  their  labor  paid  for  their  board, 
Ac;  others  that  if  children  could  pay  for  their  t)oard  by  work  these 
certainly  did.  While  several  witnesses  testified  to  the  contrary  they 
put  their  estimate,  first,  on  the  ground  that  girls  of  their  as:e  could 
not  do  enoujrh  to  ^ay  their  way;  and,  second,  upon  the  hypothetical 
and,  in  this  case,  false  premise  that  they  were  required  to  and  did 
do  only  such  work  as  was  customary  for  girls  in  their  station  in  life 
to  do. " 

The  <'<^ncluding  chapter  in  the  family  history  &hows  that  after  the 
girls  were  sixten  years  of  age  Richardson  drove  Lillie  from  her 
home,  whip|)ed  Sarah  and  compellecl  her  to  leave  and  struck  Eva  in 
the  face  with  his  fist  for  attempting  to  protect  her  sister  and,  as 
a  grand  finale,  brought  ihis  suit  to  recover  compensation  for  their 
proper  protection,  maintenance  and  education. 

During  all  the  time  Richardson  was  furnishing  the  board,  Ac,  the 
children  were  living  with  him  as  members  of  his  family.  Having 
had  their  services  he  can  not  now  fairly  and  in  gcM)d  consciem-e  ask 
other  compensation  for  their  maintenance.  Swetman  v.  Swetman, 
A'C,  8  Kv.  Law  Rep.,  2(>6;  Hickman  v.  Ludis,  /c/.,  424;  Rowland  v. 
Monnes,  /r/.,  018;  Smith  v.  liogers,  24  >Lanus,  140;  Lawson's  Rights, 
Remedies  and  Practice,  (jist  810. 

The  judgment,  in  so  far  as  it  dismisses!  the  i)etition  against  Lillie 
Burba,  is  affirmed,  but  the  judgment  against  the  guardian  of  Eva 
and  Sarah  Burba  is  reversed,  and  cause  remanded  with  instructions 
to  the  court  below  to  dismiss  the  petition  as  against  them  and  their 
guardian. 


SUPERIOR  COURT  ABSTRACTS. 


(iBIFFITH     V.     OWENKBOHO.     JkC,     RaILWAT    CoMPANT. 

Filed  SepteiiibtT  21.  181)2.     Appenl  from  Daviei^is  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  dismij»sin^  appeal. 

Ap/'i'llnfc  pnu'tue  -As  the  record  of  a  former  appeal  in  this  case,  which  is 
necessary  to  a  decision  of  this  appeal,  had  not  been  filed  with  the  new  record 
when  the  case  was  regularly  called  upun  the  docket,  the  appellee,  upon  a  mo- 
tion then  made,  is  entitled  to  a  dismissal  of  the  appeal  under  Rule  .1  of  this 
court. 

('.  S.  Walker  for  appellant;  \V.  F.  Browder  for  appellee. 

Russell's  adm'r  v.  Rushkll's  ovabdian,  Ac. 

Filed  September  21,  1892.     Appeal  from  Louisville  Chancery  Court.     Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 

1.  Nr^lns  0/  tuiopfet/  r///A/— Where  a  child,  under  the  control  of  the  liOnid- 
ville  Baptist  Orphan's  Home,  is  adopted  by  another  in  the  manner  prescribed 
by  the  charter  of  that  corporation  the  child  is,  as  heir  or  distributee  of  the 
person  adopting  it.  entitled  to  the  same  property  that  a  child  of  such  person 
would  be.  And  the  fact  thai  the  Home  may,  subsequent  to  the  death  of  the 
person  adopting  the  child,  have  cancelled  the  former  contract  of  adoption 
in  consideration  of  another  person  adopting  the  child,  does  not  deprive  the 
child  of  its  rights  under  the  original  article  of  adoption. 

2.  AppclUiir  jttrisdiction —  V^iliuitv  of  statute — As  this  appeal  was  taken  to  the 
Court  of  Appeals,  and   counsel  there  assailed   the  charter  of  the  Louisville 
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Baptitit  Orphan's  Home  as  bein^  unconstitutional,  in  that  it  conferred  npon 
the  oorporation  special  privilegea  in  grantin[;  to  it  the  power  of  allowing 
peisoDs  to  adopt  children  in  ite  .control  and  costody,  and  the  Court  of  Ap- 
peals transferred  the  case  to  this  court,  the  charter  must  be  treated  here  as 
▼alid,  and  as  not  the  :%abject  of  serious  question  in  the  particular  mentioned. 

3.  Dtstribution  of  decaiUuVs  estalf — Upon  the  death  of  a  person  intestate  the 
property  specifically  exempted  by  statute  from  distribution  and  sale  at  once 
ceases  to  be  the  part  of  his  estate,  and  vesta  absolutely  in  the  distributees. 
It  can  not,  therefore,  be  taken  for  the  payment  of  the  burial  expenses  of  the 
intestate. 

E.  J.  Polk  for  appellant;  A.  Lincoln  Dembitz  for  appellees;  Robert  J.  El- 
liott for  Pearson  «t  Son. 

Kentucky  Floub  Company  v.  Smith.  Ac. 

Filed  September  21,  1892.  Appeal   from   Louisville   Law  and   Equity   Court. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

A  contratt  based  upon  an  illegal  consideration  7vili  not  be  enforced^  and,  while  an 
illegal  agreement  will  not  be  raised  by  implication,  it  is  not  necessary,  in 
order  to  invalidate  the  contract,  that  any  particular  form  of  words  should 
be  nsed  or  that  the  illegality  should  appear  in  a  contract  as  written.  It  can 
be  proved  just  as  any  other  contract. 

Where  a  company  procured  the  arrest  of  an  employe  who  had  embezzled 
its  fonds  and  afterwards,  with  the  understanding  that  ''the  matter  was  to  be 
kept  quiet."  took  from  him  and  his  brothers  a  note  secured  by  mortgage, 
and  when  the  case  was  called  refused  to  prosecute,  saying  that  the  matter 
had  been  settled  so  far  as  the  company  was  concerned,  these  facts  appear- 
ing upon  the  trial  of  an  action  upon  the  note  and  mortgage,  were  sufficient 
to  establish  the  defense  that  the  note  and  mortgage  were  executed  for  an  il- 
legal consideration. 

Fairleigh  and  Straus  for  appellant;  ^trother  &  Gordon  for  appellees. 

Nkiohboks  v.  Holt. 

Filed  September  21,  1892.     Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Sale  of  personal  property  ivilhoui  change  of  possession — When  one  of  two 
persons  living  together  in  the  same  family  sells  to  the  other  an  article  of 
personal  property,  executing  a  deed  therefor,  the  deeds  operates  as  a  deliv- 
ery of  the  property,  and  the  fact  that  no  visible  alteration  in  the  actual 
possession  follows,  the  deed  can  not  be  deemed /^rj^  fraudulent.  It  is  a  fact 
proper  for  the  consideration  of  the  jury. 

2.  Same  -In  an  action  by  a  wife  to  recover  a  horse  from  one  who  had  pur- 
chased it  from  the  husband,  the  plainlifl  claiming  to  have  purchased  it  from 
her  husband  prior  to  the  purchase  by  defendant,  the  court  properly  refused 
to  instruct  the  jury  that  if  they  believed  the  horse  was  in  the  husband^s  pos- 
session at  the  time  of  defendant's  purchase,  and  that  he  purchased  it  in  good 
faith  without  notice  of  plaintiff's  claim,  they  should  find  for  him.  There 
may  have  been  a  visible  change  of  possession  at  the  time  of  the  sale  to  plain- 
tiff, and  if  so  the  mere  fact  that  the  husband  happened  to  have  the  horse  in 
possession  when  he  sold  him  to  defendant  did  not  deprive  plaintiff  of  her 
right  to  the  horse. 

3.  Same—  While  the  plaintiff  could  not  have  been  compelled  to  perform 
her  agreement  to  pay  the  husband's  indebtedness,  which  was  the  considera- 
tion for  the  sale  and  conveyance  to  her  of  all  his  property,  including  the 
horse,  still  after  she  has  performed  it  in  part  the  property  conveyed  to  her 
can  not  be  taken  from  her  without  re-imbusing  her,  and  even  if  the  contract 
was  without  valuable  consideration  the  defendant,  who  purchased  the  horse 
after  the  contract  was  made  and  after  he  had  actual  notice  of  it,  can  not 
complain. 

Lyon,  Qocke  &  McCormack  for  appellant;  John  J.  McAfee  for  appellee. 
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QUAIMTAMOE   Y.  DaBNELL*S  E1C*0B. 

Filed  September  21,  1892.      Appeal  from  Fleming  Circuit  Court.      Opinion 

of  the  court  by  Jud^e  Brent,  reversing. 

Compensation  of  executors — The  statute  regulatinfir  the  compensation  of 
executors  for  their  services  does  not  contemplate  any  allowance  except 
such  as  18  based  on  the  value  or  amount  of  the  personalty  administered 
upon. 

Of  an  estate,  aggregating  in  value  about  $59,00(1,  the  personalty  amounted 
to  $57,000,  the  remaining  $2,000  being  in  real  estate,  the  title  to  which  vested 
at  once  in  the  devisees  without  division  or  the  intervention  of  the  ezecnt-ors^ 
In  settling  the  estate  the  county  judge  allowed  the  executors  for  their  ser- 
vices 5  per  cent,  upon  the  value  of  the  whole  estate,  including  the  land.  In 
this  action  to  surcharge  that  settlement,  HeU — That,  in  so  far  as  the  allow- 
ance  was  based  on  the  amount  of  personalty  received  and  Jistribated,  it  is 
not  so  unreasonable,  in  view  of  the  prompt  and  diligent  attention  of  the 
executors,  that  this  court  is  called  on  to  disturb  the  concurrent  conclusions- 
of  the  county  judge  and  the  chancellor.  But  it  was  error  to  allow  any  thin^ 
upon  the  value  of  the  real  estate,  as  it  was  in  nc  sense  received  or  distrib- 
uted by  the  executors. 

*  Cassidy  &.  McCartney  and  J.  P.  Cassidy  for  appellant;  Stone  <&  Sndduth> 
for  appellee. 

Galbbaith  v.  Rooebs. 

Filed  September  21,  1892.     Appeal  from  Nicholas  Chancery  Court.     Opinion 
of  the  court  by  Judge  Breut,  reversing. 

1.  Landlord's  lien — Allegation  and  proof— In  this  action  by  appellant  to  en- 
force a  mortgage  lieu,  the  appellee  having,  by  answer,  set  up  a  contract 
under  which  he  claimed  a  superior  lien,  must  rely  throughout  the  case  upon 
the  contract  thus  set  up  in  his  pleading,  and  can  not  rely  for  any  purpose 
upon  a  written  contract  afterward  filed  with  the  deposition  of  one  of  the 
witnesses,  but  never,  in  any  way,  made  part  of  the  pleadings. 

2.  Same — A  landlord,  who  asserted  claims  ngainst  his  tenant  for  damages  for 
failing  to  cultivate  a  part  of  the  land,  for  improperly  cultivating  another 
part,  for  converting  his  share  of  a  ceitain  part  of  the  crop,  and  for  using  a. 
barn  situated  on  another  place  belonging  to  him,  submitted  his  claims  to 
arbitration,  which  resulted  in  an  award  in  his  favor.  Held — That  the  land- 
lord has  no  lieu  upon  any  part  of  the  crop  for  the  amount  of  the  award,  as 
he  had  no  lien  under  the  statute  for  any  of  his  claims  submitted  to  arbitra- 
tion. And  even  if  he  had  a  lien  for  some  one  of  them,  yet  as  he  had  no  lien 
for  all,  and  it  does  not  appear  for  which  of  the  claims  the  award  was  madCr 
the  court  would  not  be  inclined  to  presume  that  the  award  was  for  the  claim 
for  which  he  had  a  lien. 

Kennedy  db  Kennedy  for  appellant;  John  P.  Norvell  for  appellee. 

Commonwealth  v.  City  of  Somebset. 

Filed  September  28,  1892.    Appeal  from  Pulaski  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  reversing. 

Indictment  for  nuisance— While  an  indictment  for  a  nuisance  must  describe 
the  location  of  the  nuisance  with  certainty,  yet  an  indictment  against  a  city 
for  permitting  a  nuisance,  which  alleges  that  the  city  permitted  a  certain 
street,  naming  it,  to  become  filled  with  mud,  stones  and  other  material 
which  prevented  public  travel  along  said  street,  &c.,  is  sufficiently  specific 
as  to  the  location  of  the  nuisance,  as  the  fair  inference  is  that  the  city  had 
permitted  the  whole*  street  to  become  a  nuisance.  Had  the  indictment 
charged  that  the  city  caused  or  permitted  a  nuisance  *'on"  or  **near'*  the 
street  named,  without  further  describing  the  location,  it  would  have  been 
defective. 

W.  J.  Hendrick,  William  Herndon  and  R.  Reid  Rogers  for  appellant;  Saoft 
M.  Boone  for  appellee. 
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L.  &,  N.  R.  R.  Co.  V.  Abbll. 

Filed  September  28,  1892.    Appeal  from  Marion  Circuit  Conrt.     Opinion  of- 
the  court  by  Presiding  Jndge  Yost,  affirming. 

1.  Continuance — Prejudicial  crtvr— In  this  action  against  a  railroad  company 
to  recover  damages  for  personal  injuries  received  by  plaintiff  in  leaving  a 
train,  as  the  defendant  introduced  as  witnesrses  on  its  behalf  the  conductor, 
brakeman,  engineer,  fireman  and  baggage* master,  who  were  on  and  had 
charge  of  the  train  at  the  time  of  the  accident,  as  well  as  other  witnesses 
who  were  at  or  near  the  station  at  that  time,  it  was  not  prejudiced  by  the 

■  refusal  of  the  court  to  grant  a  continuance  asked  upon  the  ground  that  its 
attorney  had  not  had  k  sufficient  time  since  the  accident  to  interview  the 
employes  and  passengers  to  ascertain  if  he  could  not  disprove  the  allega- 
tions of  the  petition. 

2.  Passengers  on  a  railroad  train  must  be  nllo^ved  a  reasonable  time  to  leave  tke 
train  with  safety^  and  if,  after  it  has  come  to  a  full  stop  in  order  to  enable; 
passengers  to  leave  it,  it  is,  without  notice  or  signal,  suddenly  moved,  caus- 
ing injury  to  those  alighting,  the  company  is  responsible  for  the  injuries, 
thus  caused.  And  while  it  was  error  in  this  case  to  instruct  the  jury  that  it 
was  the  duty  of  defendant  to  have  stopped  the  train  long  enough  to  allow 
the  plaintiff  to  alight  with  safety  "and  comfort,"  the  addition  of  the  word 
*'comforV  being  unauthorized,  yet  the  error  was  not  prejudicial,  there  being 
nothing  to  show  that  plaintiff  unreasonably  delayed  leaving  the  train  or  in 
any  way  consulted  her  comfort. 

3.  Damages  for  future  suffering — In  this  class  of  cases  a  plaintiff  may  re-. 
cover  damages  not  only  for  the  suffering  which  he  has  endured  prior  to  the. 
commencement  of  the  action,  but  also  all  the  damages,  resulting  contin- 
uously from  the  injury  up  to  the  trial,  or  which  it  is  reasonably  certain  be^ 
will  suffer  in  the  future.  It  was,  therefore,  not  error  in  this  case  to  instruct 
the  jury  that  in  the  event  they  should  find  for  plaintiff  to  find  compensa- 
tion to  her  for  injuries  ''which  directly  resulted  or  reasonably  may  be  an- 
ticipated from  her  injuries." 

4.  Excessive  verdict — As  the  plaintiff  had  suffered  great  pain  up  to  the  time 
of  the  trial,  at  which  she  was  not  able  to  be  present,  and  her  injuries  had 
caused  a  curvature  of  the  spine,  a  verdict  for  |2,000  was  not  .excessive. 

W.  J.  Lisle,  William  Lindsay  and  H.  W.  Bruce  for  appellant;  Samuel  Avritt. 
for  appellee. 

L.  d^.  N.  R.  R.  Co.  V.  Bbummett. 

Filed   September  28l,  1892.     Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Yost,  reversing. 

Railroads — Killing  of  stock  on  track --Duty  to  passengers — The  employes  of  a 
railroad  company,  in  charge  of  a  train,  upon  the  discovery  of  stock  upon 
the  track,  are  required  to  use  only  such  means  to  prevent  injury  thereto  as 
are  consistent  with  the  safety  of  the  train,  the  first  duty  of  a  railroad  com- 
pany being  to  its  passengers.  And  if  an  engineer  is  compelled  to  choose 
between  risking  the  safety,  even  of  freight  upon  his  train  and  running  over 
stock  on  the  track,  he  is  justified  in  choosing  the  latter  alternative. 

In  this  actipn  to  recover  damages  for  the  killing  of  plaintiff's  stock  by 
one  of  defendant's  passenger  trains  the  court  instructed  the  jury  that  they 
should  find  for  plaintiff  the  value  of  the  stock  killed  unless  they  believed  the 
killing  was  unavoidable;  and,  further,  that  it  was  "the  duty  of  the  engineer. 
to  keep  a  look-out  on  the  train  as  well  as  he  could  do  consistent  with  his 
duties/'  and  if  they  believed  he  could  reasonably  have  seen  the  stock  in 
time  to  avoid  the  accident  by  cheeking  or  stopping  the  train,  they  should  so. 
find.  Held — That  this  instruction  was  erroneous  in  that  it  disregarded  the. 
engineer's  duty  to  the  train  and  passengers. 

William  Lindsay  and  Hill  &  Denham  for  appelja^t;.  C^  W.  Lester  for. 
appellee. 
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Gloveu'h  guardian  v.  Common  School  Distbiot.  Ac. 

Filed  September  28.  1892.     Appenl  from  Caldwell  Circuit  Court.     Opinion  of 
the  court  by  Jud^e  Barbour,  affirming. 

1.  I  he  ccnstitutionabty  of  the  statttte  f>ro7'hiftig  for  iff  strict  taxation  in  aid  'V 
I'ommon  schools  is  not  an  open  question,  as  the  law  has  been  sustained  in  numer- 
ous cases  decided  by  the  Court  of  Appeals.  But  even  if  that  were  not  so  this 
court  would  ret^ard  the  transfer  of  the  case  by  the  Court  of  Appeals  from 
that  court  to  this  court  as  eliminatinfi:  from  the  case  any  such  question. 

2.  The  statute  is  to  he  liberally  construtd  for  tlie  purpose  of  carryinj^  into  ex- 
ecution the  legislative  will:  and  when  an  election  has  been  held  and  the  tax 
imposed  the  burden  is  on  the  tax-payer  who  resists  its  collection  to  show 
that  the  election  is  void. 

3.  'J'he  '^object  of  the  proposed  ta.x''  is  to  be  lietermineit  by  the  notice,  which  is  suf- 
ticient  if  in  substantial  compliance  with  the  statute.  An  exact  correspond- 
ence between  the  order  calling  the  election  and  the  notice  of  it  is  not 
required. 

4.  'J'he  statute  Joes  not  require  a  formal  Irrv  by  the  tiustees.  The  order  for  the 
election,  in  which  the  amount  of  the  tax  is  fixed,  and  the  appointment  of  a 
collector  with  directions  to  collect  the  tax  after  it  has  been  voted,  sufficiently 
indicate  the  levy. 

6.  Assessment  -No  assessment  or  valuation  of  the  taxable  property  of  the 
district  other  than  that  made  by  the  assessor  of  the  county  for  the  current 
year  is  required.  In  Davidson  v.  Sterrett,  18  Ky.  Law  Rkp  ,  26o,  the  collec- 
tor adopted  an  assessment  of  a  previous  year. 

6.  Risht  of  gunrdiiin  to  fix  want's  domicile-  AS Yieve  both  parents  of  an  infant 
are  dead,  the  guardian,  acting  in  good  faith,  may  select  and  fix  for  the  infant 
a  permanent  home. 

In  this  case  the  evidence  shows  that  the  guardian  of  the  infants,  who««f 
personal  property  is  sought  to  be  taxed,  has  fixed  the  home  of  the  infants  in 
the  district  where  the  tax  is  sought  to  be  imposed. 

F.  W.  Darby  for  appellant;  Wm.  Marble  for  appellee. 

Ratclitfe.  Ac.  v.  Common  School  District,  Ac. 

Filed  September  38,  1892.     Appeal  from  Caldwell  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Tax  to  enlarge  school-house — Although  the  statute  which  provides  for  dis- 
trict taxation  in  aid  Of  common  schools  provides  only  for  the  building  of  a 
new  school-house,  or  the  repairing  of  a  school-house  after  it  hat  been  con- 
demned, yet,  under  the  spirit  of  the  law,  when  it  is  ascertained  that  a  school- 
house  is  too  small  to  accommodate  the  children  of  the  district,  the  county 
superintendent  can  require  the  necessary  addition  to  be  made  to  it.  And  in 
order  to  do  this  a  notice  by  the  superintendent  to  the  trustees  that  th«f 
Bchool-honse  is  insufficient  to  accommodate  the  school  <;hildren  of  the  die* 
trict,  and  a  demand  that  suitable  provision  shall  be  made  for  their  accom- 
modation, is  all  that  is  necessary. 

2.  Failure  of  collector  to  execute  bond— The  objection  that  the  collector  has 
not  executed  the  bond  required  by  law  is  not  available  in  this  action  against 
the  trustees  to  enjoin  the  sale  of  property  levied  on  for  the  tax. 

F.  W.  Darby  for  appellants;  Wm.  Marble  for  appellee. 

Wilson   v.   Bbown,  Ac. 

Filed   September  28,  1892.     Appeal   from   Knox  Court  of   Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Separation  o/ conclusions  o/ laTv  and  fact — As  this  is  an  ordinary  action  in 
which  the  law  and  facts  were  submitted  to  the  court  and  there  was  no  sepa- 
ration of  the  court's  conclusions  of  law  and  fact,  and  no  motion  for  a  nev 
trial,  the  only  question  for  this  court's  consideration  is.  whether  the  judg- 
ment is  authorized  by  the  pleadings. 

Wilson  A  Rawlings  for  appellant  ;  Dishman,  McCleary  A  Tinsley  for 
appellees. 
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Beckham  v,  Mokrison. 
{Filed  6epf,  8,  lSd2— Not  to  be  reported.) 

Petition  for  neiv  trial —  Unavoidable  absence  of  attorney — Res  adjudicata — On 
the  calling  of  an  action  of  ejectment  for  trial  the  defendant  moved  for  a 
oontinaance  on  account  of  the  onavoidable  absence  of  his  principal  attorney. 
His  motion  was  overraled,  a  trial  had  and  judgment  for  plaintiff  rendered. 
Defendant  filed  a  motion  for  a  new  trial  on  the  ground  of  the  absence  of 
SQoh  attorney,  and  this  was  overruled  and  time  granted  him  to  prepare  a 
bill  of  exceptions.  Defendant,  instead  of  appealing  from  said  judgment, 
4Ued  thia  petition  for  a  new  trial  **for  unavoidable  casualty  and  misfortune/' 
in  that  his  said  attorney  was  absent  at  the  trial.  Held — That  the  petition 
«hoold  have  been  dismissed,  defendant's  remedy  being  by  appeal  from  the 
judgment  against  him  and  not  by  petition  for  a  new  trial.  The  matter  set 
•oot  in  the  petition  were  all  considered  and  decided  on  the  trial  of  the 
action  of  ejectment,  and  the  determination  therein  is  conclusive  on  the 
parties  unless  set  aside  on  appeal. 

Jno.  D«  Wickliffe  for  appellant. 

Jno.  S.  Kelley  and  Lafe  S.  Pence  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judg:e  Pryor. 

The  appellee  filed  a  petition  for  a  new  trial  in  the  court  below,  in 
which  the  court  is  asked  to  set  aside  a  judgment  at  law  by  which  the 
appellant  was  adjud&^ed  to  be  the  owner  of  a  small  strip  of  land 
euiimed  by  the  appellee.  The  Judgment  was  set  aside  and  the  ap- 
pellant, who  was  the  successful  party  in  the  action  of  ejectment,  has 
appealed. 

We  perceive  no  reason  for  disturbing  the  Judgment  rendered  in 

vol.  14 — 16 
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the  trial  at  law.  The  main  ground  relied  on  for  a  new  trial  was  the 
unavoidable  absence  of  the  principal  attorney  for  the  defense  in  the 
original  action.  It  is  alleged  that  the  attorney  was  on  his  way  to  the 
Nelson  court,  w»here  the  case  was  tried,  and  was  taken  sick  so  as  to 
render  it  impossible  for  him  to  attend,  and  that  his  co-counsel,  who 
was  present  and  conducted  the  defense,  was  not  conversant  with  the 
facts  and  had  only  been  employed  to  aid  the  original  counsel  on  the 
trial  w^hen  the  case  ^^hould  he  reached  for  hearing. 

This  ground  was  relied  on  for  a  continuance  in  the  common  huv 
action  and  made  to  appear  by  the  affidavit  of  the  attorney  who  con- 
ducted the  defense.  He  stated  that  he  was  not  conversant  with  the 
facts  and  that  the  counsel  relied  on  by  the  defendant  was  sick  and 
unable  to  attend. 

The  court  overruled  his  motion  for  a  continuance  and  required 
him  to  go  to  trial,  and,  after  the  judgment  for  the  plaintiff  (now  the 
appellant),  he  moved  for  a  new  trial  on  that  as  well  as  other  grounds^ 
and  this  motion  was  overruled  and  time  given  to  prepare  a  bill  of 
exceptions. 

No  appeal  was  taken  but  the  pre}=ent  petition  resorted  to,  asking^ 
relief  for  no  other  reason  than  the  error  committed  by  the  judge  on 
the  first  trial  in  refusing  a  continuance. 

If  such  facts  can  be  retried  and  errors,  if  any,  committed  by  the 
court,  rectified  in  this  mode,  there  would  be  no  end  to  litigation. 
The  question  made  had  been  decided  and,  if  erroneous,  the  only 
remedy  was  by  an  appeal.  It  is  true  it  is  alleged  that  a  patent  and 
deed,  showing  title  in  the  defendant,  was  not  before  the  court,  but  it 
further  appears,  by  the  answer  of  the  ap[)ellaMt  to  this  petition  for  a 
new  trial,  that  both  the  patent  and  deed  were  in  the  papers  of  the 
case  and  read  to  the  jury. 

There  was  no  testimony  to  sustain  the  fact  that  the  papers  were 
not  before  the  court  when  the  judgment  was  obtained,  but  the  court 
below,  in  the  absence  of  any  proof  except  the  record  upon  the  first 
trial,  set  aside  the  judgment  and  ordered  the  ejectment  case  to  be 
retried. 

Subsection  7  of  section  518,  Civil  Code,  authorizes  the  granting  of 
a  new  trial  **for  unavoidable  casualty  or  misfortune,"  preventing  the 
party  from  appearing  or  defending.  But  here  the  misfortune  of  the 
defense  was  made  known  by  one  of  the  attorneys  and  the  facts  heard 
on  the  motion  for  a  continuance  and,  therefore,  the  court  below, 
instead  of  granting  a  new  trial,  should  have  dismissed  the  petition; 
nor  are  we  satisfied  that  the  statements  of  the  petition,  if  undenied, 
and,  in  the  absence  of  any  proof,  presents  any  ground  for  vacatinj; 
the  judgment. 

It  is  alleged  that  some  of  the  witnesses  for  the  defense,  hearing  of 
the  illness  of  counsel,  failed  to  attend  court.  The  names  of  the  wit- 
nesses are  not  given  or  the  importance  of  the  testimony  made  known. 
It  is  stated  that  one  of  them  carried  the  chain  when  a  survey  wa« 
being  made  of  the  land  in  controversy,  when  the  old  record  shows 
depositions  were  read  in  the  case  and  it  thereappears  that  one  of  the 
witnesses  had  carried  the  chain  when  the  survey  w^as  made.  This 
may  be  the  same  witness  whose  absence  was  relied  on  for  a  contin* 
uance,  but  whether  so  or  not  there  has  been  no  case  made  out  for 
relief. 

Judgment  reversed  and  the  cause  remanded^  with  directions  to 
dismiss  the  petition  for  a  new  trial. 
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The  Hartford  Life  &  Annuity  Ins.  Co.  v.  Wayland,  Ac. 

(Filed  Sept.  10,  1892— iVb<  to  be  reported.) 

1.  /,tYe  insurance — Eridenie — The  allefi^atiOD  of  the  aDSwer  that  the  insured 
committed  eaicide  and  thereby  annulled  the  contract  of  insarance,  was 
denied  in  the  reply  and  since  snch  allegation  was  not  sustained  or  attempted 
to  be  sustained  by  any  evidence,  it  does  not  avail  as  a  defense. 

2.  StJffu—  The  allegation  of  plaintiffs  that  they  nre  the  widow  and  children 
of  the  insured  and  the  beneticiaries  named  in  the  policy  was  traversed  by 
the  answer.  The  mere  fact  that  plaintiffs  had  possession  of  the  policy  and 
filed  it  with  the  petition  established  prima  facie  the  truth  of  the  said  allega- 
tion and  other  evidence  of  it  was  not  necessary  in  this  case. 

M.  D.  Gray  for  appellant. 

A.  G.  Dejarnett  for  appellees. 

Appeal  from  Grant  Court  of  Common  Pleaa. 

Opinion  of  the  court  by  Judge  Lewis. 

By  terms  of  the  policy  of  insurance  issued  and  delivered  to  Israel 
Wayland,  appellant  ajrreed,  in  substance,  there  should,  ninety  days 
after  satisfactory  proof  of  his  death,  be  due  and  payable  by  the  com- 
pany $4,000  to  his  wife,  Sallie,  and  children,  Mary  E.,  Maggie  B. 
and  Frank  Wayland,  equally,  if  living. 

This  action  was  brought  by  the  af  iresaid  beneficiaries,  all  of  them 
being,  as  alleged,  living,  to  recover  the  amount  so  agreed  to  be  paid 
them. 

It  is  stated  in  the  answer  theassureil,  Israel  Wayland,  committed 
Buici<leand  the  policy  of  insurance  became  thereby  void.  But  though 
that  statement  was  denied  in  the  reply,  it  has  not  been,  nor  at- 
tempted to  be  sustained,  and,  consequently,  does  not  avail  as  defense 
to  the  action. 

The  allegation  of  the  petition  that  plaintiffs  are  the  widow  and 
children  of  the  assured,  Israel  Wayland,  and  beneficiaries  named  in 
the  policy  was  controverted  in  the  answer,  and  it  is  now  contended 
that  as  no  proof  was  made  to  sustain  the  allegation  it  was  error  to 
render  judgment  in  their  favor.  But  it  seems  to  us  that  as  the  plain* 
tiflTs  were  in  possession  of  the  policy  and  file<i  it  with,  and  as  part  of, 
their  petition,  they  were  prima  facie  entitled  to  recover  the  amount 
stipulated  by  the  defendant  to  be  due  and  payable,  and  it  was  not 
necessary  for  them  to  introduce  evidence  to  prove  they  are  the  iden- 
tical persons  named  in  the  policy,  but  the  burden  of  showing  the 
contrary  was  upon  the  defendant. 

Judgment  affirmed. 


Prighard  v.  Jameb,  Ac. 

{Filed  Sept.  10,  1892.) 

1.  Ccnstriuticn  of  conveyance  to  one  and  his  heirs — A  deed  conveying  land  to 
Julia  J.    and  her  heirs ^  vests  a  fee-sintpfe  estate  in  J  alia  J.     In  soch  deed  the 

word  '■^ heirs*"*  most  be  given  its  natoral  and  legal  effect  as- a  word  of  limitation 
and  can  not  be  considered  as  if  nsed  synonomonsly  with  the  word  children. 

2.  Parol  evidence  to  explain  grantot^s  intent — Parol  evidence  in  snch  case  is. 
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inadmissible  to  show  how  the  grantor  intended  thQ  words  in  the  deed  to  be 
construed  or  to  show  how  he  wished  the  title  to  thfi  land  to  pass. 

B.  D.  Davis  for  appellant. 

Appeal  from  Carter  Circuit  (JJourt. 

Opinion  of  the  court  by  Jud£:e  Lewis. 

Determination  of  this  case  depends  upon  the  proper  construction 
and  meaning  of  a  deed  from  John  M.  James  for  the  land  in  contro- 
versy, which  is  as  follows:  '*This  indenture,  made  loth  August, 
1866>  between  John  M.  James,  *  *  Julia  James  and  her 
heirs,  all  of  the  county  and  State  aforesaid,  of  the  second  part, 
witnesseth:  That  said  John  M.  James,  for  and  in  consideration  of 
$110,  the  balance  secured  by  note,  hath  granted,  bargained  and  sold 
nnto  the  said  Julia  A.  James  and  her  h^irs  all  that  tract  of  land,  sit- 
uated in  Carter  county,  Kentucky,  on  the  waters  of  Tygart's  creek, 
it  being  part  of  the  land  set  apart  for  Margaret  James  in  the  division 
of  the  estate  of  George  James,  deceased,  and  bounded  as  follows: 
*  Containing  fifty-three  acres,  together  with  the  appurtenances 
thereto  belonging.  To  have  and  to  hold  the  land  hereby  conveyed 
unto  the  said  Julia  A.  James  and  her  heirs  and  assigns  forever. 
And  the  said  John  M.James,  for  himself,  his  heirs,  Ac,  the  afore- 
said tract  of  land  unto  the  aforesaid  Julia  A.  James,  her  heirs  and 
assigns,  against  the  claim  or  claims  of  all  and  every  person  or  per- 
sons, whatever,  doth  and  will  forever  waiTant  and  defend  the 
aforesaid  tract  of  land." 

Subsequent  to  execution  of  that  deed  Julia  A.  James  and  her 
husband  reconveyed  the  land  to  John  M.  James,  for  what  purpose 
or  consideration  does  not  appear.  But  it  is  admitted  that  appellant, 
Prichard,  afterward  purchased  and  received  a  deed  for  it,  and  now 
claims  under  and  in  virtue  of  conveyance  by  Julia  James  and  her 
husband. 

This  action  was  instituted  by  Julia  A.  James  and  her  children, 
now  appellees,  to  recover  the  land  of  appellant,  and  while  the  action 
was  dismissed  as  to  her,  her  children  were  adjudged  entitled  to  re- 
cover a  moiety  of  it. 

In  this  contest  parol  testimony,  tending  to  show  for  what  purpose 
and  to  whom  the  deed  from  John  M.  James  was  intended  to  pass 
title  to  the  land,  is  clearly  inadmissible,  and  the  question  of  whether 
appellees,  children  of  Julia  A.  James,  acquired  thereby  any  title 
must  be  determined  from  the  instrument  itself. 

The  deed  appears  to  have  been  drawn  in  due  form  and  by  a  person 
of  ordinary  skill  and  experience  and,  consequently,  it  can  not  be 
fairly  presumed  he  was  unacquainted  with  the  meaning  and  force  of 
the  language  used. 

The  word  * 'heirs"  has  been,  in  exceptional  cases,  and  where  the 
language  and  context  of  the  instrument  fully  authorized  it,  been  in- 
terpreted as  intended  by  the  parties  to  mean  "children."  But  it 
does  not  seem  to  us  a  court  would  be  authorized  to  give  to  the  lan- 
guage of  the  deed  in  question  any  other  than  its  natural  and  legal 
effect,  and  that,  consequently,  Julia  A.  James  took  under  a/ee^simpie 
title  to  the  land,  the  word  "heirs"  being  used  as  a  word  of  limitation 
and  not  at  all  synonomous  with  the  word  "children." 

Tucker  v.  Tucker,  78  Ky.,  503,  is  unlike  this  case.  There  the  deed 
was  to  "Martha  Ann  Tucker  and  the  heirs  of  John  C.  Tucker,  their 
heirs  and  assigns,  forever."  which  could  not  be  otherwise  interpreted 
than  a  conveyance  to  otners  jointly  with  Martha  Ann  Tucker,  the 
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first-named  grantor,  and  the  word  '*heirs"  was,  in  that  case,  plainly 
intended  and  had,  in  order  to  give  proper  meaning:  and  effect  to  the 
deed,  necessarily  to  be  construed  as  synonoinous  with  "children"  of 
John  C.  Tucker. 

But  here  the  conveyance  is  to  Julia  A.  James  and  her  heirs,  not 
the  heirs  or  children  of  a  different  and  distinct  person. 

In  our  opinion  it  was  error  to  adjudge  the  children  of  Julia  A. 
James  entitled  to  any  part  of  the  land,  and,  therefore,  a  reversal  is 
ordered,  and  cause  remanded  for  dismissal  of  the  action. 


Combs  v.  Commonwealth. 
{Filed  Sept.  17,  1892— iVb^  to  be  reported.) 

1.  VgrtiUt  supported  by  evidence — A^hongh  the  evidence  is  conflicting  it  is 
sufficient  to  support  the  verdict  tinditig  appellant  gailty  of  catting  and 
wounding  another  willfoUy  and  maliciously,  &c. 

2.  Comiction  of  felony  for  third  time — The  indictment  alleged  and  the  evi- 
dence proved  that  appellant  had  been  twice  previously  convicted  of  a  felony, 
the  punishment  of  which  is  confinement  in  the  penitentiary,  therefore,  the 
defendant  was  properly  sentenced  to  confinement  in  the  penitentiary  for 
life  on  conviction  for  this  crime,  and  the  instruction  of  the  court  in  this  par- 
ticular and  the  verdict  of  the  jury  was  proper. 

W.  R.  Kinney  for  appellant. 

W,  J.  Hendrick  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

There  is  difference  in  the  testimony  in  n^spect  to  the  manner  in 
\vhich  the  cutting  and  wounding  with  which  appellant  is  charged 
was  committed.  But  as  there  was  evidence  tending  to  show  it  was 
done  willfully  and  maliciously  and  not  in  self-defense,  and  instruc- 
tion was  proi)erly  given  upon  the  less  offense  of  cutting  in  a  sudden 
affray  or  sudden  heat  and  passion,  we  are  not  authorized  to  disturb 
the  jury's  verdict  that  appellant  was  guilty  of  a  felony  and  punish- 
able accordingly. 

It  was  distinctly  and  sufficiently  charged  in  the  indictment,  and 
fully  proved  on  trial  and  also  found  by  the  jury,  that  appellant  had 
been  twice  before  the  present  offense  convicted  of  a  felony,  the  pun- 
ishment of  which  is  confinement  in  the  penitentiary,  and,  therefore, 
the  penalty  of  confinement  in  the  penitentiary  for  life  became,  ac- 
cording to  section  12,  article  1,  chapter  29,  General  Statutes,  inevitable, 
and  the  court  could  do  no  less  than  so  instruct,  and  the  lury,  after 
finding  the  present  offense  a  felony,  was  bound  to  render  the  verdict 
in  pursuance  thereof.  The  validity  of  that  statute  has  heretofore 
been  sanctioned  by  this  court  and  it  is  now  needless  to  discuss  the 
question. 

Judgment  affirmed. 
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Commonwealth  v.  Blackwell. 

.  {Fiied  Sept.  17,  1892.) 

Instrticitons  concerning  manslaughter — Au  instruction  conoernin((  man- 
slaughter, in  which  that  offanse  is  not  defined  at  ail  and  in  which  the  jury  is 
told  that  *4f  they  have  a  reasonable  donbt  as  to  whether  or  net  the  killing 
was  done  with  malice  aforethoof^ht,  they  will  And  the  defendant  guilty  of 
manslaaghter"  is  erroneous  in  that  it  leaves  the  jury  to  determine  for  them- 
eelyes,  as  a  matter  of  Taw,  what  the  elements  of  crime  of  manslaughter  are. 
The  offense  should  be  defined  in  the  instruction. 

W,  J.  Hendrick  for  appellant. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  was  indicted  in  the  Webster  Circuit  Court,  charged 
with  the  crime  of  murderinj? Bodard.  The  appellee  was  con- 
victed of  the  crime  of  manslaughter.  He  does  not  appeal  from  the 
iudgment  of  conviction,  but  the  Commonwealth  appeals  in  order  to 
lave  this  court  rule  up(m  the  correctness  of  the  third  instruction  in 
reference  to  manslaughter. 

The  court  first,  in  proper  form,  instructed  the  jury  as  to  the  law  of 
murder,  and  the  proof  clearly  authorized  that  instruction.  The 
court  then  erave  instruction  No.  3  in  reference  to  manslaughter.  In 
that  instruction  the  crime  of  manslaughter  is  not  defined.  The  jury 
is  told  that  "if  they  have  a  reasonable  doubt  as  to  whether  or  not 
the  killing  was  done  with  malice  aforethought,  they  will  find  the 
defendant  guilty  of  manslaughter.'' 

The  instruction  leaves  the  jury  to  determine,  as  matter  of  law, 
what  is  necessary  to  constitute  the  crime  of  manslaughter,  except 
they  are  told  that  malice  is  not  an  ingredient  thereof. 

The  instruction  is  erroneous  in  not  giving  the  jury  the  legal  defini- 
tion of  the  crime  of  manslaughter. 

This  opinion  is  ordered  to  be  certified. 


OsBORN  v.  Commonwealth. 
{Filed  Sept  17,  1892— ^Vo^  to  be  reported.) 

1.  Criminal  laiv — Verdict  sustained  by  evidence — The  evidence  leaves  little 
doubt  of  appeltant*s  guilt  of  the  offense  of  poisoning  cattle  and  thereby 
causing  their  death,  and  his  confession  in  this  case  is  corroborated  by  other 
evidence. 

2.  Instructions —yi\iexi  the  statute  making  it  a  crime  to  poison  cattle  pro- 
vides that  **if  death  be  the  result  of  the  poison  the  person  administering 
it  or  causing  it  to  be  done  may  be  confined  in  the  penitentiary  not  less  tkan 
cne  year^''  it  was  not  prejudicial  to  defendant  to  instruct  that  jury  that|they 
might  fix  the  punishment  of  one  guilty  of  such  crime  *v/tV  exceeding  one 
yeat^s*^  confinement  in  the  penitentiary. 

Z.  Jury — Exclusion  of  colored  persons  therefrom — As  it  does  not  apoear  from 
the  record  that  colored  persons  are  excluded  from  either  the  grand  or  petit 
juries  in  Fayette  county,  the  court  can  not  assume  that  it  whs  done  in  this 
case. 

4.  Criminal  law — Examining  courts — Appellant- has  no  right  to  complain 
becanse  he  was  indicted  by  the  grand  jury  without  having  been  given  an 
examining  trial  and  thereby  permitted  to  testify  in  his  own  behalf. 
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jr.  Alexander  Chilca  for  appellant. 
W,  J.  Hendrick  for  appellee. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Pryor. 

A.  F.  Ber^J^  of  the  county  of  Fayette,  having  lost  many  valuable 
<ratt!e,  ascertained  by  haviti^c  the  contents  of  their  stomachs  exam- 
ined by  competent  chemists  that  the  stock  had  been  poisoned  with 
Paris  jfreen. 

He  failed  to  detwt  the  wrongs-doer  until  he  employed  a  detective 
•from  Cincinnati,  who,  having  made  theacquaintan<*e  of  the  accused, 
8c)on  ascertained  that  he  knew  all  about  the  commission  of  the 
offense. 

The  accused  was  unfriendly  to  Berry  and  was  suspected  of  havinj? 
:administered  the  poison.  The  detective,  under  the  ^arb  of  a  laborer, 
K'omplained  in  the  accused  of  the  manner  in  which  he  had  been 
treated  by  Berry  and  proposed  to  have  reven^ire.  It  was  then  sug- 
:|rested  by  the  accused  that  he  c*ould  poison  his  damned  cattle,  and  to 
•this  the  detective  readily  consented,  the  accused  telling;  him  that  he 
iiad  before  poisone<J  Berry's  cattle  with  Ptiris  green. 

The  money  was  given  the  accused  to  buy  the  poison  at  a  certain 
<l rug  store  and  the  two,  the  detective  and  the  accused,  were  to  go 
out  that  night  and  administer  the  poison.  The  accused  purchased 
the  poison  and-,  being  told  by  the  druggi**t  that  he  must  be  careful,  it 
^was  very  poisonous,  remarked,  "he  knew  that  and  had  used  it 
before-" 

The  detective  and  the  accus(»d,  with  salt  and  this  poison,  went  to 
Berry's  farm  and  there  the  accused  emptied  the  poison  and  the  salt 
in  differt^nt  places  within  reach  of  the  cattle  and  while  so  engaged 
the  other  detective  and  Berry,  who  had  secreted  themselves  in  the 
-wo<xis,  made  an  effort  to  capture  the  accused,  but  failed  and  he  was 
•not  arrested  until  the  next  day. 

The  plan  to  entrap  the  accused  was  known  to  the  two  detectives, 
Berry  and  the  druggist  on  the  day  and  prior  to  the  purchase  of  the 
ipoison,  or  at  least  the  druggist  was  requested  to  let  the  accused  have 
:b\\  the  Paris  green  he  wanted. 

The  accused  denied  having  confessed  to  the  poisoning  of  Berry's 
•<*attle  prior  to  that  time,  and  says  he  was  compelled  to  go  to  Berry's 
by  the  detective,  as  the  latter,  with  pistol  in  hand,  threatened  to 
shoot  him  if  he  declined  to  go. 

There  were  four  indictments  against  the  accuse<i  for  poisoning 
-different  cattle  prior  to  the  attempt  to  administer  it  on  the  night  he 
-was  with  the  detective. 

He  was  tried  under  each  indictment,  found  guilty  and  his  punish- 
ment fixed  at  confinement  in  the  State  prison  for  one  year  for  each 
•oflTense. 

The  statute  provides  that  *4f  death  shall  be  the  result  of  the  poison, 
the  person  administering  it  or  causing  it  to  be  done  may  be  confined 
in  the  penitentiary  not  less  than  one  year. 

There  is  but  little  doubt  of  defendant's  guilt.  His  own  conduct 
<!orroborates  the  confession  made  to  the  detective  that  he  had  pois- 
oned Berry's  sock.  The  latter  had  lost  stock  of  the  value  of  several 
t^housand  dollars,  and  the  readiness  with  which  the  accused  sug- 
-.^^ted  the  mode  of  revenge  and  the  character  of  poison  to  be  used 
^conduced  strongly  to  show  that  he  had,  prior  to  that  time,  been  en- 
^;aged  in  like  business. 
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The  instructions  told  the  jury  that  if  he  administered  the  poisoiT 
or  caused  it  to  be  done,  causinj?  the  death  of  the  particular  cow,  they 
must  tind  him  guilty  and  nx  his  punishment  not  exceeding  one 
year.  This  was  favorable  to  the  defendant  instead  of  prejudicial, 
the  statute  fixing  the  punishment  at  not  less  than  one  year.  Noth- 
ing was  said,  in  argument,  about  the  examining  court  and  the  failure 
to  give  the  accused  time  to  be  heard  in  that  court. 

It  required  no  examining  court  to  enable  the  grand  jury  to  indict 
the  accused  and,  under  the  indictment,  he  could  be  tried,  whether 
found  guilty  or  acquitted  by  the  examining  court.  The  grand  jary 
is  not  alw  )ys  in  session  and  an  examining  court  is  provided  that  the 
party  accused  may  be  held  to  bail,  and  the  testimony  under  which 
he  was  acquitted  or  held  over  taken  down  and  subject  to  the  inspec- 
tion of  the  grand  jury.  Still  this  does  not  control  the  action  of  the 
grand  jury  when  it  comes  to  Investigate  the  offense  as  they  may 
indict  while  the  offense  is  being  investigated  by  an  examininir 
tribunal. 

It  is  not  pretended  that  under  the  law  or  practice  in  the  Fayette 
Circuit  Court  that  colored  persons  are  excluded  as  members  of  either 
the  grand  or  trial  jury,  and  we  see  no  reason  why  the  judgment  in 
each  case  should  not  be  affirmed. 

The  testimony  offered  was  competent  and  none  rejected  that  af- 
fected the  rights  of  the  accused. 

Judgment  affirmed  in  each  of  the  four  cases,  all  having  been  heard 
together. 


Proctor  v.  Commonwealth. 
{FUed  Sept.  17,  1892— ^Vo^  to  be  reported.) 

1.  Ciiiniiial  la'v— Evidence — On  the  trial  of  one  for  an  Attempt  to  commit 
A  rape  the  CommonweHlth  is  not  required  to  introduce  as  h  witnesid  the 
female  upon  whom  thn  attempted  rape  was  made  before  iutrodociug  its 
other  witnesses. 

2.  Snnit: — Attempted  rtipe — Indictment—  K.x\  indictment  a^ering  thatappellantY. 
^'"^\\.\\  force  and  arms,  nnlawfally,  maliciously  and  feloniously  did  make  an 
assault  upon  one  L.,  a  female  under  the  age  of  12  years,  then  and  there 
unlawfully,  maliciously  and  feloniously,  at^ainst  her  will  and  consent,  did 
Attempt  to  lavish  and  carnally  know,"  <fec.,  '^contrary  to  the  statute,'*  Sx.^  is- 
a  ^ood  indictment  under  the  statute  for  attempted  rape,  although  the  Dame 
*'L.  '  or  the  pronoun  *'her"  is  omitted  from  the  Utter  clause  of  the  averment;, 
the  word  ^^force"  in  the  averment  does  not  relate  alone  to  the  alleged 
AssAult  but  il  must  be  construed  as  applying  to  the  **attempi'*  to  '^ravish  and. 
carnAlly  know'*  also. 

P.  B.  Thonnps^n,  sr„  and  McAfee  &  Allen  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  convicted  of  an  attempt  to  commit  thecrime  of 
rape  on  a  child  under  twelve  years  of  age,  and  his  punishment  tixed 
at  confinement  in  the  State  prison  for  sixteen  years. 

There  was  a  demurrer  to  the  indictment  that  was  overruled  anct 
this  is  made  one  of  the  grounds  for  a  reversal.    It  is  alleged  that  the 
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accused,  with  force  and  arms,  unlawfully,  maliciously  and  feloniously 
did  make  an  assault  upon  Laura  Bell  Mc Daniel,  a  female  under  the 
age  of  twelve  years,  then  and  there  unlawfully  and  feloniously 
against  her  will  and  consent  did  attempt  to  ravish  and  carnally 
Know,  «fec.,  contrary- to  the  form  of  the  statute,  Ac. 

It  is  urged  that  the  word  force  can  lie  applied  alone  to  the  assault 
on  the  child,  and  has  no  reference  to  the  alleged  attempt  to  ravish, 
either  expressly  or  by  implication,  and,  again,  that  from  no  reason- 
able construction  of  the  indictment  can  it  be  said  that  the  averment 
of  the  attempt  to  ravish  and  carnally  know  applies  to  Laura  Bell 
McDaniel. 

The  whole  of  the  averment,  with  reference  to  the  assault  ancT  the 
attempt  to  ravish,  is  found  in  one  sentence,  and  it  would  bean  ex- 
tremely technical  view  of  the  question  to  say  that  a  part  of  the 
averment  containing  the  assault  applied  to  Laura,  and  that  as  to  the 
attempt  to  ravish  had  reference  to  some  one  else,  or  at  least  could 
not,  by  any  fair  interpretation,  be  construed  as  one  act,  an  assault  by 
force  with  an  attempt  to  commit  a  rape. 

The  averment  is  that  the  accused,  before  the  finding  of  the  indict- 
ment, **with  force  and  arms,  unlawfully,  maliciously  and  feloniously 
did  make  an  assault  upon  one  Laura  Bell  McDaniel,  a  female  under 
the  age  of  twelve  years,  then  and  there  unlawfully,  maliciously  and 
feloniously,  against  her  will  and  consent,  did  attempt  to  ravish  and 
carnally  know,  &c.,  contrary  to  the  form  of  the  statute." 

The  word  her^  or  Laura  Bell  McDaniel,  seems  to  have  been  omitted 
in  the  latter  part  of  this  averment,  still  it  applies  and  is  directly  con- 
nected with  the  person  upon  whom  the  assault  was  made,  and  is  a 
good  indictment  for  an  attempt  to  commit  a  rape  upon  a  child  under 
twelve  years  of  age.  **\Vhoever  shall  attempt  to  commit  a  rape 
upon  the  body  of  an  infant  under  twelve  years  of  age"  is  the  lan- 
guage of  the  statute. 

The  language  of  an  indictment  must  be  construed  according  to  its 
legal  meaning,  and  as  the  statute  punishes  a  party  for  attempting  to 
commit  a  rape,  the  facts  constitutmg  the  attempt  must  be  stated  so 
as  to  enable  the  court  to  say  that  the  crime  of  rape  would  have  been 
complete  if  the  purpose  of  the  ravisher  had  been  accomplished. 
It  was,  therefore,  necessary  to  allege  that  force  was  used,  and  this 
was  done  by  the  averment  of  an  assault  by  force,  then  and  there 
feloniously,  against  her  will  and  consent,  did  attempt  to  ravish  and 
carnally  know. 

It  would  have  been  a  good  indictment  at  common  law  for  rape 
with  the  word  nttempt  omMieiX. 

It  is  claimed  that  under  the  rule  of  practice  the  party  assaulted 
should  have  been  first  examined  before  any  corroborative  testimony 
was  introduced.  Such  a  rule  may  have  been  recognized  under  the 
ancient  mode  of  criminal  proceedure,  but  under  our  Code  the  manner 
or  order  of  introducing  testimony  is  not  recognized  or  required  in 
criminal  proceedings,  but  if  such  a  practice  prevailed  there  was  no 
testimony  offered  as  to  the  attempt  to  commit  the  act  or  corrobo- 
rative proof  of  that  fact  until  the  child  had  testified. 

There  was  testimony  as  to  where  the  child  lived  and  facts  showing 
the  manner  in  which  he  obtained  the  custody  of  her  person  preced- 
ing the  examination  of  the  principal  witness  as  to  the  main  fact, 
and,  if  improper,  it  could  in  no  wise  have  prejudiced  the  accused. 
There  is  no  error  in  the  admission  of  testimony  either  as  to  rele- 
vancy or  competency,  or  any  error  in  the  order  in  which  this  testi- 
mony was  permitted  to  go  to  the  jury. 

As  to  the  instructions,  those  given  by  the  court   embraced  the 
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•entire  Ibvt  of  the  c«se,  and  if  the  court  erred  in  the  iastructions  it 
•oonsisted  in  giving:  the  accused  the  benefit  of  the  statute  puniMhintr 
•one  for  detaining?  a  woman  against  her  will  and  consent,  dc,  in 
which  case  the  punishment  could  not  exceed  seven  years;  so,  if 
prejudicial  to  either  side  it  was  to  the  State  and  not  to  the  accused. 

It  is  not  necessary  that  this  court  should  comment  on  the  testi- 
mony. We  know  how  easy  it  is  to  make  such  a  charge  and  how- 
difficult  to  disprove  it.  and  particularly  in  a  case  like  this,  where  tiie 
sympathies  of  all  mankind  must  be  with  the  injured  child  until  all 
•suspicion  of  guilt  is  removed. 

It  was  the  province  of  the  jury,  however,  to  determine  the  i^^ue 
«of  fact,  and  whil^  it  may  be  difficult  to  believe  that  a  man  advance<l 
in  years,  with  a  family  an)und  him,  would  deliberately  plan  and 
Attempt  to  execute  such  a  revolting  crime  as  that  of  rape,  there  is 
proof  conducing  strongly  to  show  that  he  had  selected  this  child 
:as  the  victim  of  his  beastly  desires; 

Judgment  affirmed. 


Commonwealth  v.  Eckert. 
(Filed  Sept.  17,  1892— ;V7>^  to  be  remrfecL) 

1.  CHtninal  laiv — Return  by  officers  of  election  vnder  the  Wallace  Election  T.ato 
— Under  the  provisions  of  the  Wallace  Election  Law.  which  reflrnlateo  elec- 
tions in  the  city  of  Louisville,  it  is  the  doty  of  the  officert«  of  the  election  to 
inclode  in  their  **retaru"  the  number  of  ballots  received  by  each  candidate 
for  office. 

2.  Same — Indictment — An  indictment  against  a  clerk  at  an  election  for 
-coancilmen  in  the  city  of  Louisville,  for  making  a  false  return,  which  avers 
-that  the  clerk  made  a  false  return  by  reporting  that  one  candidate  received 
41  votes  and  the  other  4(?  votes,  is  defective,  unless  it  also  alleges  the  true 
number  of  votes  received  by  each  candidate,  and  how  and  in  what  respects 
■eaid  return  is  false.     (Judge  Bennett  dissenting). 

Frank  Parsons,  Bush  A  Wallace,  C.  B.  Seymour  and  W.  J.  Hen- 
driek  for  appellant. 

Kohn,  Baird  A  Speckert  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  indictment  charges  the  appellee,  William  T).  Eckert,  with 
making  a  false  return  as  clerk  of  a  municipal  election  in  the  city  of 
Louisville. 

It  charges  that  he  made  a  false  return  as  to  the  number  of  votes 
in  a  certain  precinct,  of  which  he  was  clerk,  received  by  each  of  two 
^candidates  for  council  men. 

It  is  unced  that  the  law  does  not  require  him  to  report  the  number 
of  votes  received  by  each  candidate. 

If  so,  and  the  return  embraced  matters  not  required  to  be  returned 
by  law,  then,  of  course,  the  officer  can  not  be  held  liable  for  falsity 
BS  to  them. 

By  section  3^  of  what  is  known  as  the  Wallace  Election  Law,  the 
mayor  of  the  city,  among  other  duties,  is  required  to  have  printed 
and  sent  to  the  election  officers  of  each  precinct,  a  form  for  the  re- 
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turns,  as  '*set  out  in  section  15  of  this  act,"  and  it  in  to  he  printed  on 
the  inside  of  ont?  of  the  covers  of  the  book  of  stube  and  ballots. 

Section  8  provides:  **A  false  report  by  them  in  this  particular  (2.  e, 
whether  the  package  of  tmllots  was  in  g^ood  condition  and  had  not 
been  tampered  with  when  received  by  them)  or  of  any  other  fact  in 
their  return  shall  be  punishable  as  perjury." 

Section  15  says:  **The  form  of  the  election  return  above  provided 
for  shall  be  substantially  as  follows."  It  is  then  i^iven.  and  as  a  )>art 
of  it  the  number  of  ballots  received  by  each  candidate  is  to  be  stated. 

The  return  to  bo  made  is  incorporated  into  the  statute.  It  is  a  part 
of  the  law,  and  although  other  sections  provide  that  the  otiieers  are 
to  report  this  and  that  matter,  yet  that,  in  our  opinion,  does  not  ren- 
der it  any  the  less  their  duty  to  report  as  to  all  the  matters  set  out  in 
the  form.  It  is  true  the  ballots  are  to  be  returned  to  the  mayoi*  and 
be  preserved;  but,  doubtless,  for  srreater  certainty  and  security,  and 
A2»  evidencing  the  result,  the  officers  are  required  to  report  the  num- 
ber received  by  each  candidate.  This,  we  think,  was  the  lepslative 
intention,  and  a  statute  is  to  be  construed  with  a  view  to  such  in- 
tent. 

This  objection  to  the  indictment  is  not  well  grounded.  The  law, 
however,  in  its  consideration  for  personal  security  (for  which  the 
-common  law  especially  has  such  high  regard)  requires  that  a  crimi- 
nal charge  shall  be  direct  and  certain.  It  must  so  tar  set  forth  the 
<?ircumstances  of  the  alleged  offense  as  to  apprise  the  accused  with 
<?ertainty  of  what  he  has  to  meet  in  order  that  he  muy  prepare  to, 
and  be  ready  to,  defend  himself. 

This  indictment  charges  that  two  persons,  naming  them,  were 
voced  for  as  councilmen,  but  it  does  not  state  the  number  of  votes 
each  one  in  fact  receive«l.  It  merely  avei-s  that  the  accused  made  a 
false  report  by  reporting  that  one  received  41  votes  and  the  other  46 
votes.  • 

It  does  not  aver  how  many,  in  fact,  each  received,  nor  does  it  set 
out  in  what  respect  or  how  the  report  was  false.  As  well  might  an 
indictment  for  forgery  l>y  the  changing  of  a  promissory  note  be  held 
good,  merely  by  alleging  that  a  change  was  made,  without  setting 
it  out. 

In  this  instance  the  facts  showing  the  report  to  be  f^lse  ar^  not 
stated.  Upon  the  trial  it  would  be  necessary  to  prove  in  what  the 
falsity  consisted,  and  it  is,  therefore,  necessary  an< I  equally  so  to  aver 
it  in  the  indictment.  If  rot,  then  the  awuseci  is  left  to  conjecture 
the  precise  character  of  the  charge.  Is  il- to  be  claimed  that  he 
falsely  reported  one  man  received  a  greater  or  less  number  of  votes 
than  were,  in  fact,  cast  for  him,  or  is  this  or  that  to  be  claimed  as  to 
the  other  candidate? 

The  indictment  should  show  how  the  report  was  false,  and  especi- 
ally should  such  certainly  be  required  when  the  act  is  so  severely 
denounced,  the  perpetrator  being  subjected  to  punishment  as  in  case 
of  perjury. 

The  judgment  sustaining  the  demurrer  tc)  the  imlictment  is  af- 
:firmed. 
Judge  Bennett  dissenting. 

Judsre  Bennett  deli vere<l  th^*  following  dissenting  opinion. 

The  opinion  in  this  case  holds  that  the  indictm-nt  is  defective  in 
not  stating  the  number  of  votes  that  each  candidate  received  in  or- 
der to  show  that  the  *'report"  made  l)y  the  appellee,  that  one  of  the 
oandidates  received  41  votes  and  the  other  rc*ceived  46  votes,  was 
false.    I  do  not  agree  to  that  part  of  the  opinion.     It  is,  as  the  opin- 
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ion  holds,  made  the  duty  of  the  clerk,  <&c.,  to  report  the  number  of 
votes  east,  &c. 

The  ei^ifhth  section  of  the  statute,  quoted  in  the  opinion,  provides 
that  ''H  false  report  by  them"  (one  of  whom  is  the  clerk)  **in  their 
return  shall  be  punishable  as  perjury." 

The  indictment  charges  that  the  appellee  *^did  feloniously,  fraadu* 
lently  and  falsely  report  in  the  return  made  by  him''  that  one  can- 
didate received  41  votes  and  the  other  received  46  votes,  &c.  Xow 
the  gravamen  of  the  ofl^nse  consists  in  making  a  false  report  in  the 
official  return  of  an  existing  fact,  not  a  number  of  facts.  In  other 
words,  reporting  a  lie  as  to  the  number  of  votes,  <&c.  It  makes  no 
difterence  whether  or  not  the  candidate  received  more  or  less  votes 
than  represented  in  the  return,  for  the  question  is,  is  that  return, 
conf^isting  of  the  report  of  a  fact,  false?  Does  it  tell  a  lie  in  that  par- 
ticular? If  it  does,  then  the  person  that  returned  the  lie  in  his  oflS- 
oial  capacity  is  guilty  of  official  perjury,  provided  he  knew  it  was  a 
lie. 

A«  said,  the  gravamen  consists  in  knowingly  and  intentionally  re- 
porting H  fad  that  does  not  exist.  Here  it  is  charged  that  the  ap 
pellee  feloniou-»ly,  fraudulently  and  falsely  reported  a  fact  that  did 
not  exist.  Now  an  indictment  must  charge  a  public  offense  in  such 
plain  language  as  to  inform  the  accused,  with  reasonable  certainty, 
of  what  offense  he  is  charged.  Does  the  indictTne.it  so  inform  the 
appellee?  I  think  it  does.  It  says  he  reported  the  fadt  that  41  and 
46  vote's  were  the  correct  number,  which  report  was  false  and  fraud- 
ulent. It  is  the  return  of  that  number  of  votes  that  is  false.  And 
how  does  the  additional  declaration,  that  the  true  number  was  so  and 
so,  tend  to  show  with  any  greater  certainty  that  the  report  of  41  and 
46  was  false?  But,  it  is  said,  that  the  language  employed  to  convey 
the  idea  of  a  false  report  is  not  such  an  allegation  of  fact  that  informs 
the  appellee  of  wha^  he  is  charged.  Also  the  allegations  in  reference 
to  an  indictment  for  forgery  are  instanced  as  a  parallel  case  in  sup- 
port of  the  position  that  the  indictment  is  not  sufficient.  But  I  am 
at  a  loss  to  know  why  an  indictment  for  perjury  was  not  given  as  a 
parallel  ca^,  as  the  offense  of  making  a  false  report  is  made  official 
perjury,  which  is  to  be*'punished"  as  common  law  "perjury." 

Ncrw  in  an  indictment  for  perjury,  where  the  offeu'^e  consists  of 
swearing  to  a  particular  fact,  it  has  always  been  held  that  to  set 
forth  that  fact  and  then  traverse  it  by  the  allegation  that  it  was  false, 
&c.,  U  sufficient  to  put  the  accused  on  his  trial;  such  traverse  con- 
stituting a  traversible  issue. 

In  the  case  of  Still  v.  Commonwealth,  83  Ky.,  27o,  the  statement 
in  Archibald's  Criminal  Practice,  volume  2,  page  995,  in  which  it  is 
"held  that  the  indictment  must  negative  the  matter  sworn  to  bv  spe- 
cial averment,  is  explained  on  the  next  page.  It  is  there  said:  ''If 
the  statement  sworn  to  be  of  a  particular  fact,  negativing  that  fact 
will,  of  coursf*,  be  sufficient.  But  if  the  statement  be  general,  and 
the  assi&rnment  as  general  in  the  nejrative.  as  if  a  man  swears  that 
he  has  paid  all  his  debts,  and  the  assignment  be  that  he  has  not  paid 
all  his  debts,  this  would  be  b^d  for  want  of  certainty,  as  it  would  af- 
ford the  defendant  no  information  of  what  was  intended  to  be 
proved,  because  the  assignment  would  fail  to  inform  him  what  par- 
ticular debt  he  had  not  paid." 

In  the  case  of  State  v.  Huckiy,  87  Mo.,  414,  it  was  held,  under  the 
Missouri  statute,  which  is  similar  to  our  side  in  respect  to  p*»rjury, 
that  the  allegation  that  the  testimony  was  falsp,  Ac,  was  sufficient. 
Also  the  form  given  in  the  Criminal  Code  of  Practice  does  not  re- 
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ouire  the  truth  of  the  matter  to  be  set  forth  in  order  to  negative  the 
ialse  testimony  charged. 

The  MassachusettH  courts  and  others  held  the  same  rule.  Now  it 
seems  to  me  that  where  the  perjury  is  alleged  to  consist  of  a  partic- 
ular fact,  it  is  sufficiently  negatived  by  the  averment  that  the  fact  is 
willfully  and  corruptly  false.  But  if  the  falsehood  may  consist  of  one 
or  a  given  number  of  facts  out  of  a  number  of  facts  sworn  to  by  the 
accused,  then  I  can  see  why  those  facts  should  be  pointed  out  as  the 
false  one,  in  order  to  inform  the  accused  of  what  he  is  charged.  To 
illustrate,  if  A's  f)er)ury  is  alleged  to  consir^t  of  swearing  that  he  had 
paid  B  $60,  it  would  not  be  necessary  to  allege  that,  in  truth,  he  had 
only  paid  $4o,  because  the  offense  consists  of  a  particular  fact,  not  of 
one  or  more  of  a  number  of  facts,  some  of  which  are  true  and  some 
are  not  true. 

In  the  latter  case  all  agree  that  the  accused  should  be  particularly 
informed  of  the  untrue  matter  relied  on.  Here  the  indictment  charges 
the  particular  fact  of  official  perjury,  the  reporting  of  a  certain  num- 
ber of  votes.  It  seems  to  me  the  allegation  that  the  appellee  made 
the  report  that  the  two  candidates  had  rec^eived,  respectively,  41  and 
46  votes,  is  an  allegation  of  a  particular  fact,  the  truth  of  which  was 
put  in  issue  by  the  allegation  that  such  report  was  false,  &q. 

The  case  of  Richy  v.  Commonwealth,  81  Ky.,  525,  sustains  the 
foregoing  views. 


Cable,  &c.  v.  Commonwealth. 
( Filed  Septeinber  17,  1892 — Not  to  be  reported.) 

1.  Practice  cm  appeal — Where  there  is  any  evidence  conducing  to  sastain  the 
yerdict  of  the  jury,  this  court  will  not  reverRe  the  case  as  for  a  failure  of 
proof,  although  the  evidence  does  not  satisfactorily  prove  to  this  court  that 
the  accused  committed  the  offense  char^^ed  or  that  such  offense  was  com- 
mitted. 

2.  Criminal  Ian — Evidence — Confessions — On  the  trial  of  a  father  and  son 
for  the  offense  of  unlawfully  poisoning  the  horse  of  another,  from  which  he 
died,  the  court  permitted  the  Commonwealth  to  prove  ^hat  the  son  made 
this  statement  in  a  conversation  at  which  many  were  present,  viz:  That  he 
"took  his  poison  and  put  it  in  a  bag,  climbed  over  a  fence  and  put  it  in  a 
tTOUijrh,  and  that  he  reckoned  the  damned  old  mare  got  it."  But  the  court 
refused  to  permit  the  witness  to  tell  what  those  present  said  to  the  son  at 
the  time  he  used  this  language.  Held — That  it  was  proper  to  admit  all  that 
was  said  on  the  occasion  mentioned  in  order  to  test  the  accuracy  and  truth- 
folness  of  the  witness  and  for  the  purpose  of  ascertainiuji:  just  what  the  son 
meant  by  the  use  of  the  language. 

3.  Same — Evidence — Such  confession  of  the  son.  not  made  in  the  presence 
of  the  father,  was  not  competent  against  him  and  it  was  the  duty  of 
the  court  to  so  instruct  the  jury. 

Z.  T.  Hurst  and  A.  F.  Byrd  for  appellants. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

Appellants,  Coon  Cable,  father,  and  John  Cable,  son, junder  twelve 
years  of  ajs^e,  were  indicted  and  convicted  of  the  offense  of  unlawfully 
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poisoning  a  horse,  the  property  of  one  Felix  Pence,  which  died  a» 
the  result,  and  tlie  punishment  imposed  cf  continement  in  the  peni- 
tentiary for  one  year. 

In  the  first  |)la(*e  it  is  not  to  our  satisfaction  established  that  the 
horse  did  die  of  p^iison,  thougrh  this  court  would  not  be  authorized 
to  reverse  on  that  ground,  the  jury  bein^,  according  to  law,  sole 
judges  of  the  weight  and  sufficiency  of  the  evidence.  There  is  evi- 
dence that  cattle,  belonging  to  Pence  and  another  person,  two  or 
three  nnonths  before  the  horse  in  question  died,  wandered  to  the  place 
where  Coon  Cable  resided,  and  a  dog  was  set  on  them,  which  re- 
sulted in  a  fuss  between  them,  during  which  Cable  said  if  they  did 
not  keep  their  cattle  away  from  his  place  he  would  poison  them. 
But  there  is  no  evidence  whatever  that  Coon  Cable  was  at  any  time 
on  the  preriiisc»s  of  Pence,  or  near  his  stable  when  the  horse  wa& 
poisoned,  if  at  all. 

It  was  proved  that  John  Cable  and  his  sister  were  seen  in  the  road 
that  passes  near  the  house  of  Pence  after  the  horse  became  sick,  and 
that  they  stopped  a  while,  looking  at  the  struggling  horse,  but  no 
one  testifies  he  was  on  the  premises  or  near  there  prior  to  that  time. 

The  presence  of  John  and  his  sister  in  the  road  is  explained  by 
her,  she  stating  they  had  been  sent  to  a  mill  to  procure  meal,  the 
way  to  which  was  along  the  road  by  the  house. 

It  was  stated  by  one  witness  that  after  death  of  the  horse  John 
Cable  and  his  mother  were  at  the  house  of  a  neighbor,  there  beins: 
others  present,  and  during  a  conversation  about  the  dead  horse  John 
said  he  "took  his  poison  and  put  it  in  a  bag,  climbed  over  the  fence 
and  put  it  in  a  trough,  and  thai  he  reckoned  the  damned  old  mare  got 
it."  "  But  the  court  refused  to  |:>ermit  the  witness  to  tell  all  that  was 
said  by  those  who  were  there  talking  with  the  boy.  It  seems  to  us 
that  to  ascertain  the  exact  meaning  and  purport  of  what  was  said 
by  John  on  that  occasion,  as  well  as  for  the  pur(>ose  of  testing  the 
accuracy  and  truthfulness  of  the  witness,  it  was  entirely  proper  to 
find  out  all  that  was  said  on  the  subject  on  that  occasion.  The  pro- 
priety and  necessity  of  such  cross-interrogation  is  illustrated  by  the 
testimony  of  another  witness  introduced  by  the  Commonwealth* 
whose  evidence  was  not  that  John  confessed  he  administered  the 
poison,  but  that  he  stated  "they  said"  he  did. 

In  our  opinion  the  court  erred  to  prejudice  of  John's  substantial 
rights  in  restricting  the  testimony  in  the  manner  mentioned,  and 
committed  a  greater  error  in  permiiting  any  confession  of  John  to 
lie  given  in  evidence  against  Coon  Cable,  without  at  least  instructing^ 
the  jury  it  could  not  be  used  against  him. 

There  are  t>ther  errors  complained  of,  but  for  the  reason  already 
given  the  judgment  must  be  reversed  as  to  both  appellants  and  a 
new  trial  granted. 


King  v.  ('ommonwealth. 
(Filed  September  22,  lS92r-Nof  to  be  reported.) 

1.  /^f]/>f — Forff — Instructions — An  instruction  on  a  trial  for  rape  that  the 
force  Qsed  need  not  have  been  actoal  phyflioal  force  applied  to  the  person, 
if  the  prosecuting  female  "was  intimidated  into  snbmission  by  threats  ^r^y 
the  Jorce  of  the  surrounding  circumstames"'  was  erroneous,  because  the  italicized 
words  were  too  indefinite  and  general  and  liable  to  mislead  the  jnry. 

2.  Same — Evidence — The  prosecuting  female  witness  claimed  that  defend* 
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ant,  with  certain  companions  aiding  him,  t^ok  herself  and  sister  to  an  an- 
ocenpied  school-hoasef  where  he  d<>tHined  her  all  ni^ht  and  committed  the 
crime  apou  her  person.  On  cross-examination  she  was  asked  if  she  had  not 
8tated  to  certain  witnesses  that  she  was  not  scared  Pt  the  school-house  and 
that  the  boys  did  not  hart  her  there,  only  talked  a  little  bad.  The  court  re- 
fused to  permit  testimony  as  to  the  alleged  converAHtion  to  tto  to  the  jury, 
jyr/i/— That  since  the  only  question  on  the  trial  was,  whether  the  defendant 
used  force  to  compel  the  witness  to  have  secured  intercourse  with  him,  or 
she  did  so  willingly,  the  evidence  was  competent  as  conducing  to  show  the 
truth  or  falsity  of  her  testimony. 

Nunn  <Sk  Criice,  E.  C.  Flanary,  O.  M.  James  and  C.  S.  Niinn  forap* 
pellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Under  an  indictment  ap:ainst  himself  as  principal,  and  Phil.  Mar- 
tin, John  Burton  and  James  Burton,  charged  with  aiding  and  en- 
courairinp:  him,  appellant  was  found  cruilty  of  the  crime  of  rape  on 
Margaret  Allen  and  sentenced  tf)  confinement  in  the  penitentiary. 

The  circumstances,  as  detailed  by  her  and  her  sister,  who  was,  at. 
the  time,  under  sixteen  years  of  age.  are  in  sut)stance  as  follows: 
The  two  females,  accompanied  by  their  father,  N.  W.  Allen,  July 
4,  1891,  went  on  an  excursion  railroad  train  to  a  barbecue,  where 
were  appellant,  Phil.  Martin  and  John  Burton,  and  upon  the  return, 
which  was  after  night-fall,  their  father,  N.  W.  Allen,  got  off  at  the 
station  nearest  his  residence,  but  the  iwo  daughters  failed,  for  rea- 
sons explained  by  them,  to  do  so,  and  were  carried  to  another  station 
where  they  were  comparative  strangers;  that  getting  off  the  train 
at  that  station  they  were  allured  by  appellant.  King,  Martin,  John 
Burton  and  also  James  Burton,  who  there  joined  the  party,  to  go  to- 
an  unoccupie<l  school-house,  a  considerable  distance  from  the  sta- 
tion, under  the  information  given  by  the  defendants  it  was  a  dwell- 
ing house  at  which  they  could  safely  stay  the  remaining  portion  of 
the  night;  that  some  time  after  they,  against  their  will  and  by  ap- 
plication of  force,  got  into  the  school-house,  appellant,  King,  dragged 
Margaret  away  from  her  sister  over  benches  and  out  of  doors,  where 
the  offense  was  committed;  that  King  had,  at  the  time,  a  pistol  and 
said  if  the  two  girls  did  not  submit  to  them  he  would  kill  them. 
Both  the  girls  state  that  the  other  three  persons  implicated  told  them 
King  would  kill  them  if  they  did  not  submit;  though,  according  to 
their  testimony,  none  of  the  defendants,  except  King,  used  any  vio- 
lence or  had  sexual  intercourse  with  either  of  them. 

They  both  testify  they  were  kept  at  the  school-house  against  their 
will  until  about  daylight,  when  they  were  carried  to  the  station  and 
thence  by  the  first  passing  train  returned  home.  And  Margaret  Al- 
len testifies  that  after  the  offense  was  committed  she  attempted  to 
get  away,  but  by  threats  of  King  and  actual  force  was  prevented,  he 
not  only  choking  her  but  cut  her  hand  with  a  knife  he  had  open. 

On  the  other  hand,  each  of  the  defendants,  except  Martin,  who 
was  a  fugitive  and  not  present  at  the  trial,  testified  that  the  two  fe- 
males need  not  have  mis^^ed  getting  off  the  train  at  their  proper  sta- 
tion, and  after  getting  off  at  the  station  near  to  where  defendants 
lived,  willingly,  and  of  their  own  choice  went  to  the  school-house  to 
spend  the  night  with  them  instead  of  going  to  the  dwelling-house  of 
some  person  near  the  station,  and  that  after  they  got  there,  without 
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force  or  threats,  the  youDKest  of  them  had  sexual  intereouse  with 
John  Burton,  while  the  eldest,  Marj^aret,  had  such  intercourse  will- 
in^irly  with  Martin  and  afterwards  with  King. 

It  appears  from  the  te-^timony  in  chief  of  Margaret  Allen  tliat 
about  two  weeks  after  July  4  two  persons,  Martin  and  Canada,  went 
to  the  house  of  N.  W.  Allen  in  behalf  of  defendants  for  the  purpose 
of  compromising  the  matter  and  told  Margaret  defendants  would 
give  $400  and  a  nice  farm  if  she  and  her  father  would  drop  the  mat- 
ter. And  on  cross-examination  she  was  asked  whether  on  that  oc- 
casion she  sud  she  was  not  scared  at  the  school- house ;  whether  she 
said  she  could  wade  in  blood  up  to  her  chin  and  not  tie  afraid;  and 
whether  she  did  not  say  the  boys  did  not  hurt  her  on  the  night  at 
the  school- house;  that  they  only  talked  a  little  bad.  All  of  which 
questions  she  answered  in  the  negative. 

N.  W.  Allen  being  introduced  as  a  witness,  was  asked  on  cross-ex- 
amination whether  he  had,  on  the  occasion  first  mentioned,  said  to 
Martin  and  Canada  if  the  boys  would  quit  talking  about  the  matter 
he  would  drop  it;  whether  he  told  them  Margaret  was  not  scared 
and  could  wade  in  blood  up  to  her  chin  without  being  frightened, 
and  whether  he  told  them  the  Burton  boys  and  Martin  were  wel- 
come to  come  to  his  house. 

The  court,  after  permitting  evidence  of  the  proposed  compromise 
to  go  to  the  jury,  afterwards  excluded  it,  with  sufficient  distinctness, 
according  to  the  bill  of  evidence,  and  we  think  appellant  was  not 
prejudicSl  by  action  of  the  court  in  reference  to  that  evidence.  But 
he,  by  counsel,  avowed  he  could  prove  by  Canada  and  Martin,  and 
offered  to  |)rove  by  them,  that  both  Margaret  and  N.  W.  Allen  did 
make  the  statements  about  which  they  were  asked  on  cross-exami- 
nation, and  which  they  denied  making.  That  action  of  the  court 
was  clearly  erroneous,  and  it  seems  to  us  prejudii  ial  to  the  substan- 
tial rights  of  appellant.  For  as  the  account  of  the  occurrence  at  the 
school-house  as  testified  by  Margaret  is  contradicted  by  the  defend- 
ants, and  the  inquiry  for  the  jury  was  simply  whether  she  had  sex- 
ual intercourse  with  King  wilhngly,  or  was  caused  by  threats  or 
intimidation,  it  was  material  to  show  she  had  afterwards  stated  she 
was  not  intimidated  nor  hurt,  and  especially  to  show  by  her  own  ad- 
mission that  all  the  boys  did  was  to  t^ilk  bad. 

N.  W.  Allen  also  had  testified  that  his  daughters,  immediatelv 
after  their  return  home  next  morning,  made  known  to  him  the  al- 
leged rape  had  been  committed,  which  we  do  not  regard  as  entirely 
consistent  with  what  it  was  avowed  Canada  and  Martin  would  prove 
he  said  to  them  on  the  occasion  referred  to;  at  least  the  Jury  ought 
to  have  been  permitted  to  weigh  the  two  statements  together. 

The  instructions  embody  the  law  applicable  to  this  case,  except 
the  second,  as  follows:  **The  force  need  not  have  been  actual  physical 
force,  applied  to  the  ^lerson  by  said  King  and  others^  if  she  was  in- 
timidated into  submission  by  threats  of  King  or  the  other  defend- 
ants, or  by  the  force  of  surrounding  drcumstancea.^^ 

Undoubtedly  the  offense  of  rape  may  be  committed  without  the 
actual  use  of  physical  force  or  violence,  and  if  Margaret  Allen  was 
intimidated  orputin  fear  by  defendants,  or  any  of  them,  and  thereby 
against  her  wUl  induced  to  submit  to  King,  the  offense  was  com- 
plete. But  the  words  of  the  instruction,  which  we  have  italicised, 
are  too  general  and  indefinite,  and,  therefore,  liable  to  mislead  the 
jury. 

For  the  reasons  indicated,  the  judgment  is  reversed  for  a  new- 
trial. 
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Ky.  Mutual  Skcubity  Fund  Co.  v.  Turner,  Ac. 

(Filed  Mai/  19,  1892— iVo^  to  be  repoi'ted.) 

Appeals—  Pattial hanscript — The  jadgment  appealed  from  required  a  debtor 
of  the  defendent  to  pay  the  debt  into  court.  Defendant  has  filed  only  a 
partial  transcript  of  the  record,  which  does  not  certain  the  pleadings  or  the 
evidence;  therefore,  it  is  impossible  to  determine  whether  or  not  the  jndg-- 
ment  is  erroneous. 

Marc  Munday  for  appellant. 

W.  O.  Harris  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

According  to  statement  made  in  the  transcript  of  the  record  the 
judgment  appealed  from  simply  requires  the  German  Bank,  a  gar- 
nishee not  a  party  to  thisappeal,  to  pay  into  court  two  sums,  amount- 
ing in  the  aggregate  to  $529.22,  that  was  in  its  hands  belonging  to- 
appellant,  the  Kentucky  Mutual  Security  F'und  Company. 

It  may  be  assumed,  from  the  part  of  the  record  before  us,  that  ap- 
pellees, as  plaintiffs,  cause<l  the  fund  in  question  to  be  attached  to 
satisfy  a  debt  against  appelhmt.  But  as  there  are  no  pleadings  or 
evidence  copied  into  the  transcript  it  is  impossible  for  this  court  to 
determine  whether  the  Judgment  appealed  from  is  erroneous  or  not. 
Besides,  it  does  not  definitely  or  finally  determine  the  fund  in 
question  is  liable  for  the  debt  of  appellee  nor  direct  application  of  it 
for  that  purpose. 

Appeal  dismissed. 


Johnson  v.  Commonwealth. 

{Filed  Sept.  8,  \%^2—Xot  to  be  reported.) 

Indictments—  Defacing  brands  on  saw-logs— T\i\^  indictment,  charging  appel- 
lant with  the  o£Pen8e  of  defacing  brands  on  saw-lows,  &c.,  is  soflicient  under 
flection  1),  chapter  31,  General  Statutes.  And  the  verdict  of  gailt  is  sustained. 
by  the  evidence. 

W.  L.  Hurst  for  appellant. 

\V.  J  Hendrick  for  appellee. 

Api>eal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  appellant  was  convicted  of  defacing  brands  on  saw-logs  be- 
longing to  the  Moore  A  Whipple  Co.  and  sentenced  to  confinement 
in  tne  State  prison  for  one  year.  The  conviction  was  had  under 
section  3  of  the  General  Statutes,  chapter  31,  by  which  it  is  made  a 
felony  to  cut  out  or  deface  any  brand  upon  the  timber  or  logs  of  an- 
other upon  the  Kentucky  and  Cumberland  rivers  and  their  tributaries. 
The  indictment  is  sufficiently  certain  in  the  statement  of  the  facts 
constituting  the  offense. 

It  is  alleged  that  the  logs  belonged  to  Moore,  Whipple  A  Co.;  that 
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they  were  branded  and  the  character  of  the  brand  given,  and,  further, 
that  the  brand  was  defaced  and,  in  some  instances,  cut  from  the  tim- 
ber by  the  appellant,  with  the  felonious  intent  to  appropriate  the 
logs  to  his  own  use  and  that  he  did  in  fact  dispose  of  them. 

The  brands  wer**  recorded,  if  sucli  an  averment  was  necc^ssary,  as 
Is  etated  in  the  indictment  in  the  county  from  which  they  were 
4iiken,  and  all  essential  averments  made  to  make  a  j?ood  indictment. 
•^The  testimony  sustains  the  verdict  and  whether  the  owners  were  a 
/orei^n  or  home  corporation  is  immaterial;  they  were  the  owners  of 
the  lo^s,  as  the  testimony  conduces  to  show,  and  the  brand  bein^ 
defacetl,  as  is  alleged  by  the  defendant,  he  was  properly  punished. 

We  think  there  was  no  error  in  refusing  a  continuance.  The  aiJ- 
pellant  had  a  number  of  witnesses  present  and  his  plea  of  not  guilty 
wassustained  by  their  statements,  but  the  proof  on  the  part  of  the 
State  seems  to  have  satisfied  the  jury  as  to  the  appellant's  guilt. 
There  was  no  error  in  the  instructions.  They  were  more  favorable 
to  the  accused  than  to  the  State. 

Judgment  affirmed. 


Adkinson  v.   Rai'sdall. 

{Filed  Sept.  22,  1892.) 

Judicial  sa/'trs — Special  cowwtssiontrs— The  sale  of  the  land  in  this  action  hav- 
ing been  made  by  the  attorney  for  the  plaintiff,  who  was  appointed  special 
oommissioner  to  make  such  sale,  it  should  be  set  aside  on  exceptions  filed 
by  the  debtor-defendant  where  the  testimony  shows  the  land  sold  for  les^ 
than  its  real  valae,  although  the  attorney  conducted  the  sale  fairly  and  in 
good  faith  and  had  ceased  to  act  as  attorney  for  the  plaintiff  as  soon  as  he 
ascertained  that  he  had  been  appointed  such  special  oommissioner.  Bat 
such  special  sale  so  made  is  not  void  and  the  purchaser  could  not  complain 
because  such  attorney  acted  as  special  commissioner. 

Bell  &  Bell  for  appellant. 

J.  F.  Vanarsdall  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

While  the  defense  interposed  to  prevent  a  judgment  must  be  re- 
regardtni  as  purely  technical,  in  our  opinion  the  sale  should  have 
been  set  aside.  The  commissioner  making  the  sale  was  the  attorney 
for  the  plaintiff  and  as  such  obtained  the  judgment  under  which  the 
sale  was  made. 

By  an  act  of  the  Legislature,  approved  January  12, 1878,  it  is  made 
"unlawful  for  any  master  commissioner  of  any  court  of  this  Com- 
monwealth to  act  as  such  commissioner  in  any  case  in  which  he  is 
or  shall  become  interested  as  attorney  or  otherwise.'*  General  Stat- 
utes, chapter  76,  page  942. 

While  the  attorney  for  the  plaintiff  in  this  case  may  not  have  been 
the  master  commissioner  of  the  court,  still  he  was  made  the  com- 
missioner in  this  particular  case,  and  the  spirit  and  meaning  of  the 
statute  must  necessarily  be  held  to  embrace  both  the  regular  and 
special  commissioner. 

The  enactment  was  intended  to  prevent  those  who  are  the  parti- 
sans of  one  of  the  litigants,  by  reason  of  being  an  attorney  or  other- 
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wise  pecuniarily  interested,  from  taking  charge  of  the  case  after 
Judgment  or  before,  where  he  necessarily  for  the  time  being,  is  not 
under  the  control  of  the  court  but  must  act  on  his  own  Judgment. 
He  is  presumed  to  be  looking  more  to  the  interest  of  his  client  than 
that  of  his  adversary  and,  therefore,  this  enactment  prohibiting  him 
from  acting  as  commissioner. 

We  do  not  adjudge  such  a  sale  void,  because  if  the  purchaser  alone 
was  seeking  to  avoid  the  purchase  we  would  compel  him  to  abide  by 
the  sale,  but  where  the  vendor  of  the  land,  by  proof  on  his  excep- 
tions, shows  that  the  land  was  sold  for  less  than  its  value  and  that 
the  sale  was  made  by  the  attorney  prosecuting  the  case  to  a  judg- 
ment, this  court  will  set  the  sale  aside. 

There  has  been  no  improper  conduct  shown  on  the  part  of  the 
Attorney  who  acted  as  commissioner;  but,  on  the  contrary,  he  acted 
in  good  faith,  still  there  is  testimony  showing  the  land  sold  for  less 
than  its  real  value,  and  having  been  sold  by  the  attorney  actins:  as 
•commissioner,  this  court,  however  properly  the  attorney  may  have 
iicted,  will  set  the  sale  aside. 

It  is  said  that  after  the  attorney  discovered  he  was  made  commis- 
sioner by  the  judgment,  surrendered  his  employment  as  attorney  and 
I»roceeded  to  act  from  that  time  on  as  commissioner  only.  This  does 
not  cure  the  evil  intended  to  be  remedied  by  the  statute,  for  if  one 
can  act  as  attorney  until  he  is  appointed  commissioner  and  then 
take  charge  of  the  case  as  commissioner  the  very  purpose  of  the 
statute  would  be  defeated,  and  while  there  is  not  the  semblance  of 
unfair  dealing  with  the  defendant  by  the  attorney  for  the  plaintiff 
the  statute  must  be  regarded,  and  the  only  serious  question  in  the 
case  is,  whether  or  not  the  mere  fact  of  the  sale  by  the  attorney 
is  not  sufficient  to  invalidate  it  on  the  motion  of  the  debtor,  although 
no  injury  has  resulted  from  it. 

Judgment  reversed,  with  directions  to  set  the  sale  aside  and  order 
a  resale  of  the  land. 


Ross  V.  Commonwealth. 
{Filed  Sept.  22,  1%^2—Not  to  be  revorfed.) 

Larcefiv — Evidence — In  this  case,  in  which  a  father  is  prosecuting  his 
daaghter  for  larceny,  the  father  claims  that  he  became  the  absolute  owner 
of  a  cow  under  a  certain  contract  with  his  daof^hter;  the  daughter  claims 
that  the  father  had  a  right  to  the  cow  only  for  a  certain  period.  Held — That 
even  if  the  father  acquired  absolute  ownership  of  the  cow,  as  he  contends, 
yet  it  is  clear  that  the  daughter  had  no  felonious  intent  when  she  repossessed 
herself  of  the  animal  and  her  offense  could  not  have  been  more  than  a  mere 
trespass  and  she  should  have  been  acquitted  of  the  charge  of  larcen2^ 

Z.  T.  Hurst  and  A.  F.  Byrd  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  record  presents  a  case  where  the  father  is  prosecuting  the 
daughter  for  the  crime  of  larceny,  alleged  to  have  been  committed 
in  thetakingof  a  cow  from  his  possession,  that  was  his  property,  and 
converting  it  to  her  own  use. 
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The  right  of  the  father  to  the  property  is  based  upon  a  parol  con- 
tract that  he  says  was  rrado  by  the  daughter  with  him,  by  which 
she  gave  hini  the  cow  in  coiLsideration  that  he  would  provide  for 
and  raise  her  infant  children;  that  her  husband  having  died  but  a 
short  lime  prior  to  this  gift  or  contract,  his  daughter  being  without 
means,  concluded  to  go  to  the  State  of  Missouri,  where  her  grand- 
mother lived,  and  leave  the  children  with  him. 

Whether  she  intended  to  reside  permanently  in  Missouri  does  not 
distinctly  appear.  She,  however,  abandoned  her  intention  of  leav- 
ing the  State  and  lived  Jor  years  with  her  father  and,  as  she  says, 
provided  for  and  supported  her  own  children,  and  this  seems  to  be 
uncontradicted. 

Her  version  of  the  agreement  is  that  the  cow  was  to  be  taken  with 
the  children  to  her  father's  to  furnish  them  milk,  and  there  was  na 
purpose  to  surrender  the  title. 

It  is  evident  that  the  contract  or  gift  was  never  consummated,  as 
the  consideration  failed  and  the  mother  undertook  to  raise  her  chil- 
dren. She  conceived,  as  the  testimony  shows,  that  the  contract  was- 
rescinded  and  there  was  no  felonious  taking  but  a  mere  trespass,  con- 
ceding the  cow  to  have  belonged  to  the  father. 

While  her  conduct  with  reference  to  her  loan  was  reprehensible,, 
still  there  is  no  case,  upon  the  facts,  that  would  authorize  the  incar- 
ceration of  this  woman  in  the  State  prison  for  three  years,  or  any 
peri(xi  of  time,  at  the  instance  of  a  cruel,  unrelenting  and  inhuman 
father. 

The  judgnrient  is  reversed  and  cause  remanded,  with  directions  to 
award  a  new  trial,  and  if,  upon  another  trial,  a  similar  state  of  facts- 
is  developed  there  should  be  a  verdict  of  acquittal. 


Smith  v.  Common  wealth. 
{Filed  September  24,  1892.) 

Criminal  iiiiv  —  /feckless  use  of  fin-arms — Manslaughter — Prisoner  and 
guard — While  an  accidental  discharge  of  fire-arms,  whereby  one  i«  killed, 
may  be  po  heedless  and  incautious  as  to  be  deemed  per  se  wanton  and  unlaw- 
ful, so  that  the  party  guilty  thereof  may  be  convicted  of  mauslaughterr 
although  he  had  fto  express  intent  to  do  mischief,  still  there  are  exceptions 
to  this  rule  and  every  accidental  killing,  by  reason  of  the  negligent  use  of 
fire-arms,  can  not  be  considered  manslaughter.  The  circumstances  of  eacb 
case  must  determine  the  degree  of  the  offense. 

One  accused  of  murder,  and  the  guard  in  whose  custody  he  was,  betran 
firing  pistols  '*at  the  clouds*'  at  a  secluded  place  on  a  public  highway.  The 
two  exchani^ed  pistols,  and  during  the  exchange,  or  immediately  after,  the 
prisoner  was  shot  and  killed.  It  does  not  clearly  appear  whether  he  shot 
himself  or  was  shot  by  the  guard  accidentally.  Held — That  the  question 
of  the  guard's  guilt  of  manslaughter  should  be  determined  without  refer- 
ence to  the  relation  of  prisoner  and  f^uard  that  existed  between  them,  and  it 
was  error  to  instruct  the  jury  that  if  the  guard  '^either  carelessly  or  negli- 
gently,  in  discharging  fire-arms,  shot  and  killed"  his  prisoner,  "they  wiU 
find  him  guilty  of  manslaughter,  4c  *  $  even  though  they  may  believe 
that  defendant  did  not  intend  to  shoot  deceased.*'  Whether  the  guard  wa» 
guilty  of  manslaughter  depended  upon  tbe  actual  eivcnmetanoe  at  the  time 
of  the  alleged  accidental  killing. 

J.  Smith  Hays  for  appellant* 

Digitized  by  VjOOQIC 


SMITH    V.    COMMONWEALTH.  26l 

.     ^V.  J.  Hendrick  for  appellee. 

Appeal  from  Knox  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

The  deceased,  James  Bailey,  had,  on  the  same  day  of  his  own 
<leath,  killed  a  man  named  Brinks  and  was  arrested  and  taken  to 
Barboursville.  But  the  examining  trial  bein^  put  off,  he  was  given 
the  right  to  employ  a  guard  and  by  the  acc(»mmodating  constable 
permitted  to  seltKJt  the  person  to  act  as  such,  who  was  appellant, 
-Smith. 

The  prisoner  and  his  guard,  each  being  armed,  the  former  with  a 

.large  and  the  latter  small  pistol  and  shot-gun,  started  from  town 

without  presence  of  the  constable,  to  go  to  the  residence  of  the  pris- 

■oner's  father,  about  twelve  miles  distant,  to  return  on  day  of  the  trial, 

•or,  for  all  the  officers  apparently  ctired,  never. 

On  the  way  they  met  one  Green  Hammons,  who  permitted  the 
iprisimer  to  ride  with  him  on  his  mule,  the  one  he  started  from  town 
-on  havin^i:  been  taken  from  him  by  the  owner.    When  they,  the 
prisoner,  guard  and  Hammons,  got  within  a  short  distance  of  the 
■draw-bars  opening  into  his  father's  farm,  the  first  mentioned  pro- 
posed to  tire  his  pistol  at  a  tree  but  was  dissuaded  because  the  mules 
luight  become  frightened,  though  it  was  agre€-d  he  might  shoot  when 
'they  got  to  the  draw-bars.    Accordingly,  upon  arrival  there,  all  dis- 
mounted, and  the  prisoner,  now  deceased,  commenced  shooting  with 
the  large  pistol,  not  at  a  mark,  as  was  suggested  to  him,  but  as  he 
said  was  preferable,  '*at  the  clouds,"  and  his  guard,  now  appellant, 
^  jfollowed  his  example.    After  two  shots  were  fired  by  each  of  them, 
the  deceased  called  for  the  small  pistol,  at  the  same  time  handing 
.appellant  the  large  one,  muzzle  foremost,  back  over  his  shoulder, 
whether  the  right  or  left  is  not  Stated,  which  he  took,  handing  the 
small  one  back  foremost  to  the  deceased.    The  latter  pistol  was  im- 
mediately fired  thre.»  or  four  times,  but  by  whom  Hammons  w^as 
notable  to  state,  because  he  says  his  attention  was  at  that  time  given 
t:o  his  mule. 

When  he  turned  his  face  toward  the  other  two  he  saw  the  deceased 
sinking  back  as  though  going  to  sit  down,  and  throwing  his  hands 
behind  him  said:  "Bill,  1  believe  1  am  shot,"  and  the  small  pistol 
fell  directly  behind  him.  The  pistol  ball,  which  caused  death  in 
about  five  minutes,  entered  his  back  below  the  shoulder  blade  and 
to  right  of  the  spine,  ranging  downward  and  towards  the  left  side. 
The  position  of  appellant  at  the  time  of  the  shooting  was  to  the  left 
of  where  the  deceased  stood,  and  upon  higher  ground  about  two 
feet. 

If  Hammons,  the  only  other  eye  witness  be-^ides  appellant,  testi- 
Hed  truthfully  it  does  not  seem  to  us  at  all  probable  the  latter  shot 
the  deceased,  for  it  was  hardly  possible  for  him,  occupying  the  posi- 
tion he,  as  well  as  Hammons  testifies  he  did,  to  have  shot  the  de- 
ceased in  the  place  he  was  struck  and  given  to  the  bullet  the  direction 
it  icx>k;  nor  is  it  natural  or  reasonable,  if  he  had  done  so,  that  the 
clec*eased  would  have  with  his  last  breath  used  words  indicating  he 
liad  himself  done  it,  and  that  appellant  was  not  to  blame.  Besides, 
the  deceased  having  handed  the  large  pistol  to  apv^ellant,  asking  at 
•the  same  time  for  the  small  one,  which  Hammons  states  he  saw  the 
latter  in  the  act  of  giving  to  him,  it  Is  scarcely  credible  that  as  many 
us  three  shots  were  afterwards  fired  with  it  by  appellant  instead  of 
the  deceased. 

But  there  is  testimony  of  statements  subsequently  made  by  appel- 
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lant  tending  to  show  he  and  not  deceased  fired  the  shot  that  caused, 
the  death,  though  there  is  none  from  which  it  can  be  reasonably  in- 
ferred he  intentionally  shot  or  killed  deceased. 

The  court  gave  an  instruction  applicable  to  a  case  of  murder,  for 
which  appellant  was  indicted,  the  usual  instruction  as  to  manslaugh- 
ter  and  also  the  following:  **If  the  jury  shall  believe  from  the  evi- 
dence, to  the  exclusion  of  a  reasonable  doubt,  that  the  deceased  wa* 
under  arrest  and  in  charge  of  the  defendant  as  a  guard,  then  It  wa» 
his  duty  not  only  to  prevent  an  escape  by  deceased,  but  also  as  far  as 
he  reasonably  could  to  protect  deceased  from  violence,  and  if  while 
such  relation  of  prisoner  and  guard  existed,  they  shall  believe  from 
the  evidence,  to  the  exclusion  of  a  reasonable  doubt,  that  the  defend- 
ant either  carelessly  or  negligently,  in  discharging  fire  arms,  shot  and 
killed  said  Bailey,  they  will  find  him  guilty  of  manslaughter  and 
hx  his  punishment  at  confinement  in  the  penitentiary  not  less  than 
one  nor  more  than  twenty-one  years,  even  though  they  may  believe 
that  defendant  did  not  intend  to  shoot  decreased." 

The  verdict  of  the  jury  reads  thus:  **We,  of  the  jury,  agree  and 
find  the  defendant,  Smith,  guilty  of  killing  by  the  recfkless  handling 
of  fire-arms,  and  ^x  his  punishment  at  two  years  in  the  State 
prison." 

The  jury  seems  not  to  have  returned  a  verdict  in  terms  of  man- 
slaughter, but  undertook  to  describe  in  their  own  language  the  of- 
fense of  which  they  concluded  appellant  was  guilty  of,  but  to  affix   ^ 
punishment  provided  by  stutute  for  the  technical  offense  of  man- 
slaughter. 

Undoubtedly  an  act  may  be  so  heedless  and  incautious  as  to  neces- 
sarily be  deemed  wanton  and  unlawful,  though  there  may  not  be^ 
any  express  intent  to  do  mischief,  and  the  party  who  thereby  causes 
death  will  be  guilty  of  manslaughter.  Sparks  v.  Commonwealth,  3 
Bush,  111.  And  in  such  case  it  does  not,  as  a  general  rule,  make  any 
difference  whether  the  party  whose  negligent  act  causes  death  was 
or  not  at  the  time  engaged  in  discharge  of  legal  business.  Chrystal 
v.  Commonwealth,  9  Bush,  669. 

But  as  said  in  that  case  there  are  exceptions  to  that  rule,  and  it  is 
to  be  applied  in  full  force  or  modified,  or  not  at  all,  according  to  cir- 
cumstances of  each  case.  For  death  may  result  from  the  act  of  a 
party  unfler  such  circumstances  as  to  strike  one  at  first  blush  as  so  reck- 
less and  wanton  as  to  be  felonious,  though  apparently  not  intended 
by  the  perpetrator,  as  where  stones  and  heavy  timbers  are  thrown 
from  top  of  a  house  down  on  a  street  where  persons  are  constantly 
passing.  On  the  other  hand  it  does  not  necessarily  follow  where  one 
of  two  persons,  remote  from  other  people,  accidentally  kills  the  other 
during  the  process  of  voluntarily  exchanging  loaded  weapons,  or  by 
accidental  discharge  of  his  own  weapon,  while  they  are  both  en- 
gaged in  shooting  at  a  mark  or  in  the  clouds,  that  such  act  is  of  such 
reckless  and  wanton  nature  as  to  be  felonious  or  criminal.  Nor  does 
it  seems  to  us  probable  the  verdict  of  the  Jury  would  have  been  re- 
turned but  for  the  instruction  quoted.  Whether  appellant  was  guilty 
or  not  of  manslaughter  must  depend  upon  the  time,  place  and  ac- 
tual circumstances  under  which  it  occurred,  without  regard  to  the 
relations  of  guard  and  prisoner,  to  which  the  court,  we  think,  erro- 
neously called  attention  of  the  Jury.  If  appellant  was  derelict  in  his 
duty  as  guard  he  has  to  answer  directly  therefor  otherwise  than 
uncier  an  indictment  for  murder,  and  his  failure  to  do  his  duty  a» 
such  should  not  be  considered  in  determining  whether,  while  he  and 
deceased  were  willingly  and  not,  as  we  think,  unlawfully  engaged 
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in  firing  their  pistols,  he  killed  him  in  *such  negligent  and  care- 
less manner  as  to  be  wanton  and  criminal. 

It  seems  to  us  the  question  of  apppellant's  criminality  should  be- 
determined  without  regard  or  reference  to  the  relation  of  guard  and 
prisoner,  and  the  instruction  mentioned  is  erroneous  and  was  well  cal- 
culated to  mislead  the  jury  to  appellant's  prejudice.  We  think  there 
ought  to  have  been  given  an  instruction  on  the  subject  of  involun- 
tary manslaughter,  punishment  for  which  is  fine  and  i^ii prison m en t. 

Judgment  reversed  for  new  trial. 


Cavanaugh  v.  Riley,  &c, 
(Filed  June  4.  1892 — Not  to  be  reported,) 

1.  Fraudulent  conveyances — Appellant  was  surety  and  creditor  of  a  firm  that 
had  a  sabcontract  to  conatrnct  certain  portions  of  the  railroad.  The 
firm  becoming  embarrassed  during  the  progress  of  the  work  transferred  to 
appellant  all  its  property  of  every  character,  including  all  its  right  under 
the  contract  and  she  agreed  to  complete  said  contract  for  the  firm  and,  after 
re-imbnrsing  herself  for  her  expenses,  to  hold  the  proceeds  of  all  the  firm 
property  for  the  equal  benefit  of  its  creditors,  ffeid — That  the  transaction 
was  not  a  fraudulent  or  unlawful  hinderance  of  creditors  or  preference  of 
appellant. 

2.  Partnership — Evidence — There  is  no  evidence  sufficient  to  prove  that  ap- 
peUant  was  a  member  of  the  firm  which  assigned  its  property  to  her. 

3.  Trusts — In  this  action,  in  which  other  creditors  of  the  firm  were  seeking 
to  attach  the  property  in  appellant's  hands  and  to  hold  her  liable  as  a  member 
of  the  firm,  the  court  should  have  referred  the  case  to  a  commissioner  to 
ascertain  the  exact  amount  of  the  firm  debts  and  the  amount  of  firm  estate 
in  appellant's  hands,  and  then,  after  allowing  appellant  her  reasonable  ex- 
penses for  completing  the  firm  contract,  should  have  distributed  the  firm 
n3seid  pro  rata  among  all  the  firm  creditors,  including  appellant. 

Lane  <&  Burnett  for  appellant. 

A.  E.  Willson  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  October,  1886,  Andrew  Cavanaugh,  a  son,  and  John  Crowe^ 
nephew  of  appellant,  Catharine  Cavanaugh,  as  partners,  under  the 
firm  name  of  Cavanaugh  &  Crowe,  made  a  contract  with  Mason, 
(iooch,  Hoge  &  Co.  to  grade  twelve  sections  of  the  Louisville  South- 
ern railroad,  afterward  reduced  to  four  setrtlons,  the  latter  firm  being 
the  principal  or  original  contractor,  and  Cavanaugh  and  Crowe  su&- 
contractor. 

Being  without  means  or  credit  sufficient  to  procure  the  necessary 
outfit  of  animals  and  implements  with  which  to  do  the  work,  Cavar 
naugh  A  Crowe  got  Catharine  Cavanaugh  to  become  surety  of  the- 
firm  for  that  purpose,  and  she  also  advanced  or  loaned  money  to  it,, 
she,  though  a  married  woman,  having  previously  obtained  a  judg- 
ment empowering  her  to  transact  business  asa/^me  sole. 

A  few  weeks  after  the  work  was  commenced  she  insisted,  as  a 
condition  of  further  loan  of  money,  that  her  husband,  John  Cava- 
naugh, should  be  admitted  into  the  firm  as  an  equal  partner,  whichi 
was  done,  and  the  business  was  thereafter  carried  on  under  the  firmi 
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name  of  Cavanaugh,  CroU^e  &  Co.  'The  latter  firm  being  thus  in- 
debted to  her  in  February,  1887,  executed  a  raortjfage  on  the  firm 
property,  which  is  not,  however,  in  controversy  In  these  cases. 

April  20,  1887,  Cavanaugh,  Crowe  &  Co.  made  a  deed,  assigninjc 
And  transferrinc:  to  Cathenne  Cavanaugh  the  benefit  of  the  contract 
with  Mason,  Gooch,  Hoge  &  Co.,  including  all  estimates  and  sums 
retained  on  estimates  to  be  thereafter  made  of  work  done  and  ma- 
terials furnished  in  construction  and  completion  of  the  road,  together 
ivith  all  property  of  every  description  owned  by  the  firm. 

In  the  deed  it  was  recited  that  the  firm  of  Cavanaugh,  Crowe  & 
•Co.  had,  in  the  prosecution  of  said  contract,  contracted  debts,  then 
<iue,  which  it  was  unable  to  pay;  and,  in  consideration  of  the  con- 
veyance Catherine  Cavanaugh  agreed  to  complete  construction  of 
such  portions  of  said  sections,  according  to  contract  with  Mason, 
Gooch,  Hoge  &  Co.,  as  were  then  unfinished,  and,  after  re-imbursing 
herself  for  the  expense  thus  incurred,  to  apply  the  balance  of  the 
property  and  assets  conveyed  to  payment  of  debts  of  said  firm,  part- 
nership property  to  be  applied  to  payment  of  partnership  d^rbts  in 
the  order  of  their  priorities  and  according  to  liens,  and  in  the  same 
manner  individual  property  to  individual  debts. 

Immediately  after  execution  and  recording  of  that  deed  numerous 
■creditors,  having  debts  of  various  amounts  against  the  firm  of  Cava- 
naugh, Crowe  &  Co.,  instituted  suits  in  different  courts  to  rei-over 
judgments  therefor,  and  in  each  case  an  attachment  was  issued,  upon 
the  ground  the  firm  had  conveyed  its  property,  with  fraudulent 
intent  to  cheat,  hinder  and  delay  its  creditors. 

May  14,  1887,  Andrew  J.  Cavanaugh  and  John  C'rowe,  members 
of  the  firm  of  Cavanaugh,  Crowe  &  (.o.,  brought  an  action  against 
John  Cavanaugh  and  Catherine  Cavanaugh,  the  firm  of  Mason, 
Gooch,  Hoge  &  Co.  being  made  a  party,  for  a  judgment  setting  aside 
said  deed,  ret ransfer ring  the  property  to  plaintiff,  settling  the  part- 
nership of  Cavanaugh,  Crowe  &  Co.,  reference  to  the  commissioner 
for  that  puroose  being  asked,  and  further,  that  the  money  due  the 
firm  from  Mason,  Gooch,  Hoge  &  Co.  l)e  paid  Into  court  tor  benefit 
of  creditors  of  Cavanaugh,  Crowe  <fe  Co.,  according  to  their  res^iective 
rights,  and  that  a  receiver  of  all  the  property  be  appointed,  if 
deemed  necessary  by  the  court. 

It  is  alleged  in  the  petition  of  that  action  the  deed  was  made  for 
the  purpose  of  preventing  creditors  of  the  firm  of  Cav-anaugh,  Crowe 
&  Co.  levying  on  and  selliiig  property  of  the  firm  of  Cavanaugh, 
Crowe  &  Co.  until  it  could  complete  its  contract  with  Mason,  Gooch, 
Hoge  &  Co.,  and  receive  the  money  due  on  that  account,  which  was 
intendni  to  be  then  applicnl  to  pay  firm  indeb\edness.  It  was  further 
alleged  the  deed  was  rendered  necessary  by  reason  of  the  failure  of 
<'atherine  Cavanaugh  to  advance  and  loan  money  to  ('avanugh, 
Orowe  &  Co.  as  she  had  agreed  to  do,  and  that  such  failure  cau>«ed 
damage  in  a  large  sum  to  the  plaintiffs,  for  which  they  asked  judg- 
ment against  her.  All  the  actions  against  the  creditors  of  Cavanaugh, 
Crowe  A  Co.  were  afterward  transferred  to  the  Louisville  Chancery 
•Court  and  consolidated,  and,  by  amendments  to  their  pleadings,  filed 
in  June,  1887,  none  earlier,  (/atherine  Cavanaugh  was  sought  to  he 
made  personally  liable  for  each  debt  of  Cavanaugh,  Crowe  &  Co. 
upon  tne  alleged  ground  she  was  a  partner  and  member  of  that 
Urm. 

By  the  Judgment  appealed  from  the  deed  of  assignment  was  set 
aside  and  each  creditor  of  the  firm  of  Cavanaugh,  Crowe  &  Co.  re- 
covered a  personal  judgment  for  the  unpaid  balan(*e  of  his  debt 
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aKHiiist  Catherine  CavaiiauKh,  the  h mount  of  which  she  was  ordered 
to  pay  into  court.  But  the  couit  reserved  control  of  all  matters  eon- 
-cerninK  settlement  of  affairs  of  the  partnership. 

The  deed  of  assignment,  if  made  for  the  purpose  of  hindering 
■creditors  of  Cav.Hnaugh,  Crowe  &  Co.,  even  tempirarily,  as  Andrew 
J.  Cavaimugh  and  John  Crowe  allege  in  their  petition,  was  fraudu- 
lent in  meaning  of  the  statute.    But  Catherine  Cavanaugh  denies  it 
was  made  for  such  purpose,  and  no  such  purpose  is  shown  by  any 
thin?  stated  in  the  deed.    On  the  contrary,  no  advantage  or  prefer- 
•erce  to  Catherine  Cavanaugh  was  stipulated  for  in  the  deed,  or  could 
have  resulted.    For  she  not  only  obligated  herself  to  account  for  kII 
the  property  and  money  that  went  into  her  hands  in  virtue  of  the 
•deed  and  for  proper  and  equitable  distribution  auiong  the  creditors 
of  Cavanaugh,  Crowe  &  Co.,  but  also  agreed  to  complete  the  work 
and  thereby  earn  the  ten  per  cent,  reserved  by  Mason,  Gooch,  Hoge 
-A  Co.  and  turn  that  over  in  the  creditors,  as  well  as  profits  on  addi- 
tional work  to  be  done  by  her,  after  being  re-imbursed  for  only  her 
■expenses  incurred.    Inasmuch  as  but  for  her  agreement  the  work 
would  have  been  left  unfinished,  the  firm  of  Cavanaugh,  Crowe  ife 
Co.  being  wholly  unable  to  go  on  with  ir,  and  the  ten  per  cent,  and 
additional  profits  of  subsequent  work,  probably  lost,  we  do  not  see 
whereii  the  creditors  were  prejudiced  by  that  deed,  or  Catherine 
«Cavanaugh  specially  benefited.      We  think  the  evidence  entirely 
insuftic-ent  to  show  that  Catherine  Cavanaugh  was  a  member  of  the 
:firm  of  Cavanaugh,  Crowe  &  Co.,  and  thnt  the  allegation  to  that 
effect  was  the  result  of  an  afterthought  by  the  other  creditors.     Her 
agreement  to  become  a  member  is  not  proved,  nor  are  any  fact> 
shown  from  which  it  can  be  fairly  inferred  she  was  a  member— her 
c<mduct  and  speeches  being  entirely  consistent  with  her  real  attitude, 
which  was  that  of  creditor.     Both  Andrew  Cavanaugh  and  John 
•C'rowe,  who  instituted  their  action  in  a  bad  spirit  towards  her,  swear 
«he  was  not  a  partner,  and  the  deed  was  attacked  and  attachments 
.applied  for  by  the  creditors  upon  the  hypothesis  she  was  not.  and 
.  none  of  the  creditors  alleged  she  was  until  their  aniended  pleadings 
^vere  filed  in  June,  1887. 

The  judgment  was  rendered  against  her  without  any  report  of  a 
<*ommissioner,  showing  the  amount  and  v.ilue  of  money  and  propr 
•erty  of  the  firm  that  she  got  possession  of  under  the  deed,  without 
jtllowing  or  even  correctly  ascertaining  the  indebtedness  of  the  firm 
to  her,  and  without  taking  any  acj'ount  of  expenses  she  incurred 
an  completing  the  work  the  firm  had  contracted  to  do. 

In  our  opinion  it  was  error  to  adjudge  C'atherine  Crtvanaugh  a 
member  of  the  firm  of  Cavanaugh,  Crowe  &  Co.,  for  she  was,  instead, 
«  creditor;  and  before  rendition  of  the  jud>.rment  there  ought  to  have 
t)een  a  reference  to  the  commissioner,  with  dirccti(ms  to  ascertain 
the  value  and  amount  of  money  and  property  received  by  her  under 
the  deed,  the  expenses  and  compensati(m  she  was  entitled  to  for 
<«omp]eting  the  work  and  then  judgment  for  distribution  of  the 
iissets  of  the  firm  of  Cavanaugh,  Cr«)we  <&  Co.  amongst  its  creditors, 
including  (Catherine  Cavanaugh,  according  to  priority. 

Wherefore,  the  judirment  is  reveised  and  rause  remanded,  for  pro- 
ceedings consistent  with  this  opinion. 
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RoYSTER  V.  Heck. 
{Filed  June  1,  1892.) 

1.  A't'lt'dst'  of  surety — The  release  by  a  creditor  of  a  lien  upon  the  property 
of  the  debtor  releases  a  surety  for  the  debt.  And  the  value  of  the  property 
released  is  not  material,  as  the  release  of  the  snrety  is  absolute  and  not 
merely  a  release  to  the  extent  of  the  value  of  the  property  released. 

Where  creditors,  who  had  acquired  a  lien  upon  all  the  property  of  their 
debtor  by  virtue  of  an  assignment  made  by  him  for  the  benefit  of  his  cred- 
itors, released  to  the  debtor  a  part  of  the  property,  a  snrety  for  one  of  his 
debts  was  thereby  released. 

2.  IVhcrg  the  surety  pays  the  debt  after  he  has  been  released  from  le^al  oblif<a- 
tion  he  has  no  rif^ht  of  action  against  the  principal  to  recover  the  amount 
paid. 

R.  I^.  Cunningham  for  appellant. 

M.  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

The  appellee,  Heck,  became  the  surety  of  Royster  on  three  notes, 
payable  to  the  Farmers  Bank  of  Kentucky.  Suit  was  instituted  on 
these  notes  in  the  Henderson  Circuit  Court  and,  at  the  January  term, 
1891,  a  judgment  was  rendered  against  Heek,  by  defau 1 1^  who  was 
compelled  to  and  did  pay  to  the  bank  $500  in  satisfaction  of  the 
judgment  and  then  brought  this  suit  to  recover  the  amount  from 
Royster. 

After  the  execution  of  the  notes,  but  prior  to  the  filing  of  the  suit,. 
Royster  made  a  general  assignment  for  the  benefit  of  his  creditors, 
conveying  to  his  assignee  all  of  his  property. subject  to  execution, 
consisting  of  several  tracts  of  land  in  Henderson  and  Union  counties 
and  a  lot  of  personal  property. 

After  this,  on  the  6th  of  February,  1890,  the  creditors,  including 
the  bank,  in  order  to  get  the  property  into  their  own  hands  and 
wind  up  the  estate  with  lass  expense  to  themselves  and  their  debtor, 
entered  into  a  contract  with  him  by  the  terms  of  which  they,  in 
consideration  of  his  conveying  to  them  his  Henderson  county  lands 
and  his  personal  property,  set  apart  and  released  to  him  as  free  and 
exempt  from  the  payment  of  their  debts  a  tract  of  land  in  Union 
county  and  paid  for  him  a  vendor's  lien  of  $1,750  thereon. 

On  the  calling  of  this  case  judgment  was  rendered  against  Royster, 
but,  on  a  later  day  in  the  term,  he  tendered  and  offered  to  file  an 
answer,  which  the  court  refused  to  permit  him  to  do,  on  the  ground 
that  it  did  not  present  a  good  defense  to  the  action,  and  this  is  the 
question  before  us  on  this  appeal. 

^  A  fter  setting  up  the  tacts  of  the  assignment  Royster,  in  this  plead- 
ing, alleged  that  the  bank,  payee  of  the  notes,  and  his  other  cred- 
itors, had,  in  the  contract  referretl  to,  released  to  him  property  '*more 
than  enough  in  value  to  pay  off  and  discharge  in  full  ail  of  his  lia- 
bilities," upon  which  property  so  released  to  him  the  creditors,  by 
reason  of  the  assignment,  had  a  lien  to  secure  them  in  the  payment 
of  their  debts. 
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He  further  alleged  that  the  bank,  by  this  surrender  to  him  of 
property  upon  which  it  had  a  lien,  released  Heck  from  all  liability 
as  his  surety,  and  that  Heck,  when  he  suffered  the  judgment  to  go 
against  him  by  default  and  afterwards  satisfied  it,  was  under  no 
legal  obligation  to  pay  it  and  did  so  voluntarily  and  without  any 
request,  actual  or  implied,  from  him. 

Did  the  contract  release  Heck  as  surety  on  the  notes?  Of  this  there 
can  be  no  question.  The  bank  had  a  lien  upon  the  land  released  to 
Royster  and  a  creditor  is  not  entitled  to  relinquish  any  hold  which 
he  has  actually  acquired  on  the  property  of  the  principal,  which 
might  have  been  made  effectual  for  the  payment  of  the  debt,  nor 
must  he  deal  with  the  debtor  or  the  security  which  he  holds  upon 
the  debtor's  property  to  the' prejudice  of  the  surety,  unless  he  intends 
to  release  him  from  further  liability. 

There  is  no  better  settled  principle  of  law  than  that  when  two 
persons  are  respectively  liable  to  the  creditor  for  the  same  debt,  one 
as  principal  and  the  other  as  surety,  an  absolute  release  of  the  prin- 
cipal releases  the  ?urety. 

In  many  of  the  States  the  surety  is  released  y^ro  tanto  or  entirely, 
according  to  the  value  of  the  security  released,  but  in  this  State  any 
agreement  or  active  interference  by  an  obligee,  whereby  the 
surety  may  injured,  releases  him  absolutely  and  it  is  not  material 
whether  the  property  so  exempted  was  sufficient  to  discharge  the 
whole  debt  or  not.  This  was  held  in  Sneed's  ex'ors  v.  White,  3  J. 
J.  M.,  525,  and  has  been  followed  by  the  Court  of  Appeals  and  this 
court  since  that  time. 

Assuming  then  that  Heck  was  released  by  the  agreement  it  fol- 
lows, by  necessity,  that  he  acted  voluntarily  and  without  legal  obli- 
gation in  suffering  the  judgment  to  be  rendered  against  him  by 
default  and  in  paying  it  off.  This  true,  he  ought  not  and  could  not, 
after  his  release  and  exoneration,  pay  the  debt  and  look  to  Royster 
for  remuneration,  for  when  a  surety  pays  the  debt  of  his  principal 
the  law  implies  that  the  latter  requested  such  payment  to  be  made 
and  also  implies  a  promise  to  repay  him,  but,  as  was  held  in  Kimble 
v.  Cummin.-^,  8  Met.,  327,  the  surety  must  be  under  some  legal 
obligation  to  pay,  otherwise  the  implication  of  a  request  will  notarise. 

In  the  case  cited  Cummins  signed  a  replevin  bond  as  Kimble's 
surety.  No  execution  was  issued  on  the  bond  for  more  than  a  year 
and  Cummins  was  thereby  released.  After  the  expiration  of  a  year 
an  execution  was  issued  against  Cummins,  who  paid  it  off  and  sought 
in  that  action  to  recover  the  amount  from  Kimble. 

The  court  held  that  he  paid  the  debt  without  being  under  any 
legal  obligation  to  do  so  and  was  not  entitled  to  a  judgment  against 
Kimble. 

Royster's  aaswer  presented  a  good  defense  and  the  court  erred  in 
refusing  to  permit  it  to  be  filed. 

The  judgment  is,  therefore,  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judge  Barbour  delivered  the  following  response  to  petition  for  re- 
hearing: 

The  court,  in  its  former  opinion,  did  not  quote  the  answer  correctly 
in  saying  that  it  was  there  alleged  that  the  property  surrendered  by 
the  iMink  to  Royster  was  sufficient  to  pay  the  debt.  That,  however, 
is  not  inaterial.  » 

The  answer  does  allege  that,  by  the  terms  of  the  agreement, 
Royster  himself  and  his  property  was  released  and  discharged  from 
liability  on  the  t>ank  debt. 
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It  matters  not  what  auiount  or  property  was  released,  as  was  held 
by  the  Court  of  Appeals  in  the  ease  cited  in  the  opinion.  Either  the 
discharge  of  Royster  or  any  part  of  his  property  from  liability  re- 
leased the  surety. 

Petition  overruled. 


Baughman,  &c.  v.  L.  E.  &  St.  L.  R.  R.  Co.  (Coxsolidatkd). 
{rifed  Ma,i/  25,  1892.) 

1.  Contrmi  limiting  liahi'ity  of  com'u.m  carrier -~^  comnioa  carrier  i* 
liable  for  the  value  pf  ^ood^  lost  tbroas^h  his  neglitrence.  iiotwithstandiDt; 
the  bill  of  lading  provides  that  he  shall  not  be  liable  b^youd  au  amoaDi 
named  therein,  when  it  is  understood  by  the  parties  that  the  Ram  so  fixed 
is  less  than  the  valae  of  the  goods;  and  this  is  true,  althougii  \vt^^  i.s 
charged  and  paid  for  the  transportation  than  when  the  exempting  claoAe 
is  omitted. 

2.  Controct  l>y  i^i^eni  for  different  principals — Sep  rrafe  right  of  action  —  VVher-  au 
Agent  ships,  in  his  own  name  under  one  bill  of  lading,  good:*  beiou>ring  to 
different  persons,  acting  as  the  agent  of  each  separately  and  not  as  ageut 
of  the  owners  jointly,  each  owner  can  maintain  iiis  separate  action  for  the 
4lHmage8  sustained  by  him. 

Muir,  Haymun  it  Muir  and  E.  F.  Trabue  for  appellants. 
Humphrey  &.  Davie  for  appellee. 
Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Presiding  Judjjfe  Yost. 

These  four  cases  are  heard  togfeiher. 

The  bill  of  lading  under  which  the  horses  were  shii)ped  from 
Louisville  to  St.  Louis,  over  appellant's  road,  contained  a  printeii 
stipulation  to  the  effect  that  if  damages  should  occur,  for  which  the 
company  would  be  liable,  "the  amount  claimed  should  not  exceed 
^200  for  a  stallion  and  IKKJ  f  )r  a  horse.*' 

Por  damages  to  the  horses  sustained,  throujrh  the  neirligence  of  ap- 
pellant's servants,  these  several  actions  were  brought  and  judgments 
rendered  again«*t  the  comy)any  for  the  amount  fixed  in  the  bill  of  lad- 
ing. From  that  judgment  the  plaintiffs  prosecute  this  appeal,  couj- 
plaining  that  the  court  erred  in  refusing  to  permit  them  t(»  prove 
the  real  valu^  of  the  horses  injured  and  in  instructing  the  jury  that 
they  could  not  find  for  a  greater  sum  than  that  fixed  in  the  bill.  The 
avowals  show  that  the  value  of  the  ho/ses  were$l,5(X),  $1,000,  ;?l,y7.) 
und  11,900  respectively. 

That  the  court  erred  in  thes*^*  rulings  seems  dear  to  u-*.  If  the 
amounts  fixed  in  the  bill  had  represented  something  near  the  real 
value  of  the  stock,  if  the  shippers  had  fixed  those  amounts  as  their 
value,  if  there  had  been  any  agreement  between  shippers  antl  car- 
rier that  thase  sums  wore  their  real  value,  then  they  would  have 
been  bound  by  the  terms  of  the  bill.  There  was,  however,  no  ele- 
ment of  an  agreement  in  the  contract.  No  one  attempted  to  fiT^  a 
value  upon  the  horses.  No  representations  as  to  their  value  were 
made  by  the  owners  and  no  questions  were  asked  them  on  this  point 
by  the  carrier.  The  amounts  were  printed  in  the  bill  and  applied 
indiscriminately  to  all  stock  alike  shipped  by  owners  and  carried  by 
the  company,  from  Shetland  ponies  to  Norman  stallions,  and  from 
the  common  '*scrub"  to  the  finest  bred  of  American  racers. 
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This  court  has  held  thnt  these  contracts  were  unreasoDHble  aod 
against  public  policy,  and  we  are  of  the  same  opinion  still.  It  is  the 
rule  in  Kentucky  that  carriers  can  not,  by  special  contract,  release 
themselves  from  their  common  law  liability  for  damages  arising 
from  the  negligence,  either  ordinary  or  gro-s,  of  their  servants  ana 
employes.  It  seems  to  us  then  that  wherever  the  rule  is,  that  the 
carrier  can  not,  by  contract,  protect  him'^elf  asrainst  loss  by  negli- 
gence, it  necessarily  follows  that  the  courts,  in  order  to  be  consistent, 
must  hold  that  he  can  not  limit  his  liability  to  a  certain  amount,  un- 
less such  amount  be  agreed  on  between  the  parties  or  represent  the 
fair  value  of  the  property  shipped.  Many  of  the  leading  cases  cited 
and  relied  upon  by  appellee's  counsel  hold  to  this  view  of  the  law. 
In  Graves  v.  L.  S.  &  M.  S.  R.  R.  Co.,  137  Mass.,  33,  the  high  wine 
was  shipped  at  an  agreed  valuation  of  $20  per  barrel,  and  the  court 
held  that,  if  a  person  voluntarily  represents  and  agrees  that  the  goods 
delivered  to  a  carrier  are  of  a  certain  value,  and  the  carrier  is  thereby 
induced  to  grant  him  a  reduced  rate,  such  person  ought  to  be  barred 
by  his  representation  and  agreement. 

In  Rosenfield  v.  P.  D.  &.  E.  R.  R.,  103  Ind.,  124,  the  court,  in 
passing  upon  this  question,  say  if,  without  any  representation  of 
value  by  the  shipper,  or  a  request  of  him  for  a  statement  of  the  value, 
the  carrier  should  place  a  value  upon  the  articles  received  for  car- 
riage that  would  not  bind  the  shipper,  who  would  clearly  have  the 
right  to  recover  the  full  value  of  the  articles  lost.  If,  however,  for 
the  purpose  of  getting  reduced  rates,  the  shipper  should  place  a  value 
upon  the  articles  for  carriage,  he  could  not  recover  beyond  the  value 
so  fixed  by  him. 

That  the  court  construed  that  there  was  an  agreement  of  value  in 
Hart  V.  The  Pennsylvania  Co.,  112  U.  8.,  336,  is  shown  by  this  lan- 
guage: "If  the  shipper  is  guilty  of  fraud  or  imposition  by  misrepre- 
senting the  nature  or  value  of  the  articles,  he  aestroys  his  claim  to 
indemnity.  *  *  There  is  no  justice  in  allowing  the  shipper 
to  be  paid  a  large  value  for  an  article  which  he  has  induced  the  car- 
rier to  take  at  a  low  rate  of  freight,  on  the  assertion  and  Hgreement 
that  its  value  is  a  less  sum  than  that  claimed  after  loss.  It  is  just  to 
hold  the  shipper  to  his  agreement  fairly  made  as  to  value.  *  * 
The  distinct  grounds  of  our  decision  *  *  is,  that  where  a 
contract  of  the  kind,  signed  by  the  shipper,  is  fairly  made,  agreeing 
on  the  valuation  of  the  property  carried,  *  *  even  in  case 
of  loss  or  damage  by  the  negligence  of  the  carrier,  the  contract  will 
be  upheld."       *       *       * 

It  will  be  seen  that  all  of  these  cases  were  decided  upon  the  ground 
that  the  shippers  having,  in  order  to  procure  reduced  rates,  agreed 
upi^n  a  value  of  their  property,  were  estopped  to  claim  a  greater 
amount.  In  none  of  them  was  it  held  that  shippers  were  bound  by 
a  valuation  arbitrarily  fixed  by  the  carrier,  and  so  grossly  incom- 
mensurate and  disproportionate  to  the  real  value  of  the  thing 
shipped,  as  in  this  case.  That  many  of  the  courts  have  so  held  we  do 
not.  however,  deny,  but  the  better  rule,  in  our  opinion  is,  that  a 
ef>mmon  carrier  is  liable  for  the  value  of  the  goods  lost  through  his 
neerligence,  notwithstanding  the  bill  of  lading  provides  that  he  shall 
not  be  liable  beyond  an  amount  named  therein,  when  the  true  value 
is  not  given,  or  when  it  is  understood  by  the  parties  that  the  sum  so 
fixed  is  less  than  the  value  of  the  goods,  and  this  is  true,  although 
less  is  charged  and  paid  for  the  transportation  than  when  the  ex- 
empting clause  is  omitted.  4  Lawson's  Rights  and  Remedies,  1844; 
Lawson's  Contracts  of  Common  Carriers,  133,  and  cases  there 
cited. 
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Knowins:  that  this  question  was  to  some  extent  involved  in  L.  & 
N.  R.  R.  Co  V.  Owens,  lately  pending  in  the  (yoiirt  of  Appeals,  we 
have  held  this  case  up,  waiting  the  opinion  of  that  court,  which  was 
handed  down  a  few  days  since,  the  court  holding:  that  Owens  was  not 
bound  by  this  stipulation  in  the  bill  of  lading,  as  such  contracts  are 
against  public  policy. 

As  this  case  will  go  back  to  the  court  below,  we  deem  it  nece-«ary 
to  prtss  upon  another  question  raised  on  the  former  trial.  The  horses 
injured  w^re  each  owned  by  different  parties,  but  one  Weatherford, 
actins:  as  their  agent,  shipped  them  in  his  own  name  under  one  bill 
of  lading.  The  appellee  moved  that  the  cases  be  consolidated,  which 
motion  the  court  properly  overruled.  Could  the  principals  maintain 
in  their  own  name  their  actions  upon  the  contract  made  in  the 
agent's  name?  Clearly  they  could  do  so.  Contracts  other  than  those, 
under  seal  made  by  aeents  in  the  execution  of  their  agency,  in  their 
own  name  may  be  enforced  by  the  principal  by  appropriate  actions 
brought  in  his  own  name.  Whenever  the  acts  of  an  agent  bind  his 
principal  and  impose  upon  other  persons  corresponding  obligations 
the  principal  may  enforce  his  rights  by  action  against  such  third 
persons. 

This  being  true,  can  the  owners'  right  to  bring  their  several  ac- 
tions be  questioned?  There  was  but  one  contract,  it  is  true,  but  it 
was  made  by  a  party  who  was  agent,  not  of  the  owners  jointly,  but 
of  each  of  them  separately  and  individually  for  the  purpose  of  se- 
curing rates  for  the  shipment  of  each  horse,  and  each  one  of  the 
owners,  therefore,  could  maintain  his  separate  action  for  the  dam- 
ages sustained  by  him. 

The  judgment  io  reversed,  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


BbEWEB,  &C,  v.  COBfBfOKWEALTH. 

Filed  October  5,  1892.     Appeal  from  Webster  Circuit  Coart.     Opinion  of  the 
conrt  by  Jadge  Bnrbonr,  reversing. 

1.  Repeal  of  statutes  by  implication — While  repeals  of  statates  by  implica- 
tion are  not  favored,  yet  the  question  of  repeal  is  larj^ely  one  of  intent,  and 
if  two  statntes  relate  to  the  same  subject-matter,  and  the  subsequent  one  is 
plainly  intended  to  prescribe  the  only  rule  that  shall  govern,  it  wiU  repeal 
the  former. 

An  act  prohibiting  the  sale  of  liquor  in  a  county  repeals  the  local  option 
law  in  force  in  a  particular  precinct  in  the  county,  the  punishment  pre- 
scribed by  the  two  laws  bein^;  different. 

2.  Local  option  law — Distillers —\}i\^ev  the  local  option  law  a  distiUer  is 
deprived  of  the  privilege  f^ranted  him  by  section  3,  article  2,  chapter  106* 
General  Statutes,  of  selling  liquor  of  his*  own  roanufucture  at  his  residence; 
but  an  act  of  the  Legislature  which  prohibits  the  sale  of  liquor  in  a  partic- 
ular county,  without  making  any  exceptions,  does  not  deprive  distillers  of 
the  privilege  granted  them  by  the  (iceneral  law. 

8.  The  local  option  law  does  not,  upon  its  adoption  in  a  locality^  repeal  any  /aif. 
It  merely  suspends  in  that  locality  inconsistent  laws,  and  when,  for  any 
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reason,  the  option  law  is  repealed,  becomes  inoperative  or  is  rejected  by 
the  voters  in  the  locality,  the  suspended  laws  at  onc«  come  into  operation 
again. 

Yeaman  &.  Lockett  and  F.  M.  Baker  for  appellants;  W.  J.  Hendrick,  W.  £. 
Bonrland,  S.  V.  Dixon  and  R.  Reid  Rogers  for  appellee. 

PuBDY  V.  SqVibes,  Ac. 

Filed   October  5,  1892.     Appeal   from  Jefferson  Coart   of   Common  Pleas. 
Opinion  of  the  oonrt  by  Jadge  Barboar,  affirming. 

1.  Arrest  for  debt — LiabUity  of  bail— To  fix  the  liability  of  the  bail  in  a  civil 
action  in  which  the  plaintiff  has  sned  ont  an  order  of  arrest,  the  plaintiff 
mnst  have  a  return  of  **not  found''  upon  an  execution  issued  against  the 
body  of  the  defendant  within  twenty  days  after  it  might  have  been  issued. 

2.  Execution  against  the  botfy  of  the  defendant  may  issue  upon  the  judgment  in 
such  an  action  without  an  order  of  court.  It  is  only  in  the  actions  for  tort, 
mentioned  in  section  1  of  article  8,  cnaptir  33,  General  Statutes,  that  the 
court  must  note  at  the  foot  of  the  judgment  that  the  writ  may  issue.  There- 
fore, in  this  action  upon  a  bail-bond,  the  fact  that  it  was  more  than  two 
years  after  judgment  was  rendered  before  the  court  ordered  a  capias  to  issue 
does  not  excuse  the  delay  in  issuing  the  writ. 

3.  Power  of  court  to  amend  Judgment  -Even  if  it  had  been  necessary  that  the 
conrt  should  note  at  the  foot  of  the  judgment  that  the  writ  might  issue,  the 
plaintiff's  position  would  be  no  better,  as  the  court  had  no  right  at  a 
subsequent  term  to  so  amend  the  judgment  as  to  authorize  an  additional 
remedy. 

4.  Sime  -IJabilityof  bail—li  it  be  conceded  that  the  court  had  the  right  to 
thus  amend  the  judgment  at  a  subsequent  term,  still  the  plaintiff's  pleading 
shows  no  case,  as  it  is  not  alleged  that  the  conrt  originally  directed  the  writ 
to  issue,  and,  consequently,  it  'does  not  appear  that  there  was  any  thing  to 
amend.  The  allegation  that  the  court  directed  the  omission  to  be  corrected 
"as  a  clerical  misprision"  is  not  suificient.  Besides,  the  plaintiff  owes  the 
duty  to  the  bail  to  see  that  the  writ  is  issued  within  the  prescribed  time, 
and  he  can  not  rely  upon  the  omission  of  the  clerk  or  the  court  as  an  excuse 
for  his  failure  to  perform  this  duty.  The  bail's  liability  is  conditional  only,  . 
and  he  has  the  right  to  stand  on  the  letter  of  his  bond. 

Judge  Brent  concurs  except  as  to  that  part  of  the  opinion  which  holds  that 
the  court  had  no  power  at  a  subsequent  term  to  order  a  capias  to  issue. 
O'Neal,  Phelps  &,  Pryor  for  appellant;  C.  B.  Seymour  for  appellees. 

Sanuebb  v.  Cabteb. 

Filed  October  5. 1892.     Appeal    from    Hardin    Circuit    Court.     Opinion    of 
the  court  by  Presiding  Judge  Yost,  afHrming. 

1.  Sates  of  persona/  property — Metsure  of  damages — In  this  action  to  recover 
the  price  of  corn  which  the  plaintiff  alleged  he  had  sold  and  delivered  to 
defendant,  in  which  the  defendant  pleaded  as  a  counter-claim  the  damages 
which  he  alleged  he  had  suffered  by  the  failure  of  plaintiff  to  deliver  the 
f  nil  quantity  of  corn  which  the  contract  called  for,  the  measure  of  damages 
was  the  difference  between  the  contract  price  of  the  corn  to  be  delivered 
and  its  market  value  at  the  time  of  the  delivery  and  not  at  the  time 
when  defendant  sold  the  corn  received. 

2.  Failure  to  instruct  jury — The  defendant  can  not  now  comrlain  that  the 
conrt  failed  to  properly  instruct  the  jury  as  to  the  measure  of  damages  upon 
his  counter-claim,  as  he  asked  no  instruction  other  than  one  which  did  not 
state  the  true  criterion  of  damages. 

R.  H.  Bush  for  appellant;  W.  H.  Marriott  for  appellee. 

Speed  v.  Cabpenteb. 

Filed   October    5,   1892.    Appeal  from  Jefferson  Court  of    Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Liability ^  of  opener  of  building  for  negligence  of  janitor  —In  this  action 
against  the  owner  of  a  building,  rented  for  ofUces,  in  which  the  plaintiff  seeks 
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to  recover  damafires  for  injuries  received  by  falling  over  a  roll  of  wire  mat- 
ting  in  the  hall,  if  the  janitor  employed  by  the  defendant  left  the  matting; 
in  the  direct  passage-way  from  the  elevator  to  the  door  and  thus  caased  the 
in jnries,  it  was  negligence  on  his  part,  for  which  the  defendant  is  respon- 
8ible,  unless  the  plaintiff  could,  by  the  exercise  of  ordinary  care,  haT» 
avoided  the  accident. 

2.  Contributory  ^ualigenrt — It  was  error  to  instruct  the  jury  that  if  they  be- 
lieved the  plaintiff  was  injured  by  the  negligence  of  the  defendant*!)  servant 
in  leaving  the  matting  in  the  passage-way,  they  should  find  for  plaintiff,  un- 
less they  should  further  believe  from  the  evidence  that  his  injury  **was- 
caused'*  by  his  failure  to  exercise  ordinary  care  for  his  own  safety.  If 
plaintiff-8  negligence  so  far  **contributed"  to  the  injury  as  to  be  its  *'prox- 
imate"  cause  the  plaintiff  was  not  entitled  to  recover,  and  the  court  should 
have  BO  instructed  the  jury. 

Orubbs  JtMorancy  for  appellant;  O'Neal,  Phelps  &  Pryor  and  G.  W.  Smith, 
for  appellee. 

CuBTis  V.  Louisville  City  Railway  Company. 

Filed  October  5,1892.    Appeal  from  Louisville  Law  and  Equity  Court.   Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

1.  Nr:v  trial — The  appellate  court  should  be  more  inclined  to  sustain  a 
judgment  granting  than  a  judgment  overruling  a  motion  for  a  new  trial; 
and  it  will  refuse  to  reverse  a  judgment  granting  a  new  trial  when  the  party 
at  whose  instance  it  was  irrauted  has  been  successful,  when  it  would  not^ 
upon  the  same  ground,  have  reversed  for  the  refusal  of  the  court  to  grant  a 
new  trial. 

2.  A  peremptoty  instruction  is  not  authorized  luiiere  the  plaintiff  has  made  out 
9^  prima  facie  case  by  his  own  evidence,  no  matter  how  strong  and  convincing 
the  court  may  deem  the  defendant's  evidence  to  be. 

3.  Street  railways  ^  Failure  of  driver  to  ^tve  correct  change — When  a  passenger 
on  a  street  car  has  given  to  the  driver  a  piece  of  money  to  be  changed  and  the 
latter  retains  the  amotint  of  the  fare,  whether  he  does  it  innocently  or  in- 
tentionally, the  passenger  is,  in  effect,  prevented  from  putting  the  money 
into  the  box  by  the  driver's  own  act,  and  does  not  violate  either  the  statute 
or  a  rule  of  the  company  which  requires  passengers  to  put  the  fare  into  the 
fare  box.  The  failure  of  the  driver  to  give  the  correct  change  i»  the  wrong 
of  the  company,  and  whether  as  between  the  company  and  the  driver  the 
change  is  the  driver's  or  the  company's,  is  immaterial. 

4.  A  carrier  of  passengers  may  make  and  enforce  rules ^  but  they  nntst  be  reasonable ^ 
And  if  the  rules  of  the  defendant  be  construed  to  require  the  passenger  to 
put  the  fare  in  the  box  after  the  amount  has  been  retained  t>-y  the  driver 
they  are  unreasonable  and  will  not  be  enforced. 

.5.  Carriers — The  rule  that  the  conductors  of  standard  railroad  cars  and 
the  captains  of  steamships  must  have  the  complete  supervision  and  control 
of  the  train  or  the  ship,  and  that  it  is  the  duty  of  the  passengers  to  snbmit 
to  their  reasonable  demands,  is  not  recognized  in  this  State  And  even  if 
it  were  it  would  not  apply  to  the  conductors  or  driver:*  of  street  cars. 

W.  O.  Harris  and  Thomas  Lawson  for  appellant;  Humphrey  tfc  Davie  for 
appellee. 

Tbioe  v.  Commonwealth. 

Filed  October  12,  1892.     Appeal  from  Trigg  Circuit  Court.    Opinion  of  the 

court  by   Judge  Barbour,  affirming. 

Failure  of  special  judge  to  take  oatli— In  the  trial  of  an  indictment  for  a  mis- 
demeanor the  agreement  of  the  defendant  that  a  certain  attorney  should 
preside  as  special  judge  carried  with  it  the  waiver  of  the  requirement  that 
the  judge  should  be  sworn,  and,  therefore,  the  defendant  will  not  be  heard  to 
object  that  the  special  judge  did  not  take  the  required  oath.  And  this  i» 
true,  although  the  defendant  was  a  minor,  he  being  represented  by  counsel. 

R.  A.  Burnett  and  E.  W.  Hines  for  appellant;  W.  J.  Hendrick  and  R.  Reid 
Rogers  for  appellee. 
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Cowan  v.  Prowsk. 
(Filed  Mayo,  1892.) 

1.  Contested  iiection — Kvidetice  on  appeal  from  iontestifig  hoard — Where  an  ap- 
peal is  taken  to  the  circuit  court  from  the  decision  of  the  board,  appointed 
by  law  for  determining  contested  elections  of  officers  elected  by  the  voters 
of  a  county,  only  the  depositions  on  file  and  read  before  such  board  can  be 
heard  as  evidence  by  the  circuit  court. 

2.  Same— Grounds  oj  contest — On  the  trial  before  such  board  and  before 
the  circuit  court,  the  contestant  can  rely  on  those  grounds  only  that  are 
stated  in  his  original  notice  of  contest;  and  if  the  incumbent  files  a  response, 
relying  upon  grounds  other  than  his  prima  facie  right  to  office,  he  must  spe- 
cifically state  such  grounds  and  will  be  restricted  to  them. 

3.  Same— When  appeal  stands  for  trial — The  appeal  from  the  decision  of 
such  board  stands  for  trial  at  the  first  term  of  the  circuit  court  after  the  ap- 
peal is  taken.  Section  726,  Civil  Code,  does  not  relate  to  or  govern  such 
appeals. 

4.  Registration  laws  constitutional — The  constitutional  authority  of  the  Legis- 
lature, under  the  Constitution  of  1849,  to  enact  a  registration  law,  either 
local  or  general  in  its  operation,  is  now  well  settled  in  this  State.  Common- 
wealth V.  McClelland,  85  Ky.,  689. 

5.  Elections — Legal  voters  fraudulently  registered — Where  a  person  clearly 
qualified  and'  entitled  to  vote  obtains  a  certificate  of  registration,  and  has  his 
vote  duly  recorded,  such  vote  can  not  be  stricken  from  the  records  in  an 
election  contest,  although  it  appears  that  the  certificate  of  registration  was 
obteined  fraudulently.  The  penalty  imposed  on  the  voter  for  such  act  is 
punishment  by  imprisonment  and  not  by  disfranchisement. 

6.  Registration  in  wrong  voting  place  of  true  precinct  -  In  this  case  the  fact 
that  certain  voters,  who  resided  in  a  certain  precinct,  registered  at  the 
wrong  votiiig  place  of  the  precinct,  does  not  disfranchise  them,  it  appear- 
ing that  they  voted  at  the  proper  voting  place. 

7.  Registering  and  recording  votes  after  hour  for  polls  to  close — Courts  will  not 
throw  ont  votes  duly  "recorded  on  the  poll  books,  on  the  ground,  that  such 
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voters  were  registered  or  recorded  on  the  poll  books  a  few  minates  after  the- 
honr  fixed  by  law  for  the  polls  to  close,  unless  it  appear  there  has  been  a 
palpable  and  flagrant  disregard  of  the  law  in  that  respect  by  the  oflBcers  of 
election. 

8.  Illegal  voter — Naturalization — In  1870  a  citizen  of  foreign  birth,  in  open 
coort,  made  his  declaration  of  intention  to  btscome  a  citizen  of  the  United 
States,  at  the  same  time  making  oath  that  he  had  served  in  the  marine  service 
of  the  United  States  from  1 861  to  1864  and  was  honorably  discharged  therefrom 
in  1864;  he  also  made  oath  of  fealty  to  the  United  States  and  abjared  alle- 
glance  to  all  foreign  states,  and  two  witnesses,  at  the  time,  made  oath  that 
he  was  of  good  moral  character.  He  has  ever  since  resided  in  tnis  State 
and  exercised  the  right  of  suffrage  without  question.  No  formal  order  ad- 
mitting him  as  a  citizen  was  ever  made,  held — That  he  was  a  citizen  of 
the  United  States,  and  entitled  to  vote  as  such. 

9.  Same — Bribed  z/oters~\oie6  of  two  persons,  who  confess  that  they  re- 
ceived bribes  for  their  votes,  must  be  thrown  out  and  it  is  not  necessary 
that  they  should  be  convicted  for  such  crime  before  the  contesting  board 
can  throw  out  their  votes. 

10.  Sar/te — Disfranchisement  l>y  reason  of  conviction  of  crime-  FersonB  who 
have  been  convicted  of  housebreaking,  or  of  horse  stealing,  or  of  bnrgiary*. 
or  of  malicious  shooting,  or  of  malicious  cutting,  under  the  Constitution  of 
1849,  and  the  statute  enacted  in  pursuance  thereof,  are  disfranchised  and 
not  entitled  to  a  vote. 

11.  Same — Conviction  in  Federal  courts  -  -Pardon  by  the  President-  Under  the- 
provisions  of  said  statute  and  Constitution  there  is  no  doubt  that  one  con- 
victed in  a  Federal  court  of  violating  the  statutes  of  the  United  States,  by 
robbing  the  mail  of  the  United  States,  is  disfranchised  in  this  State;  bat 
where  the  offender  has  been  pardoned  by  the  President  before  the  sentence- 
of  impi;isonment  inflicted  for  such  crime  has  fully  expired,  he  is  thereby 
rest-ored  to  his  rights  and  entitled  to  a  vote. 

12.  Mistake  of  clerk  in  recording  votes — The  courts  will  not  undertake  to  add 
to  the  record  and  count  votes  it  does  not  show  were  cast,  and  will  not  count 
votes  recorded  for  on 3  candidate  as  really  cast  for  another,  except  upon  the 
fullest  and  clearest  proof  of  mistake  upon  the  part  df  the  clerk  in  record- 
ing the  vote;  and  if  the  matter  is  at  all  doubtful,  the  vot^es.  as  recorded,  will 
not  be  changed. 

13.  Authority  of  county  court  to  change  boundary^  of  voting  precinct  and  to  trans- 
fer voters  from  one  precinct  to  another-  The  county  court  has  jurisdiction  to  di- 
vide the  county  into  voting  precincts  and  may.  by  proper  order,  change  the 
division  line  or  boundary  between  precincts  or  voting  places;  but  such  court 
can  not  arbitrarily  by  order  change  the  voting  place  of  a  citizen  from  one 
to  another  precinct,  without  making  or  attempting  to  make  any  change  in 
the  boundary  of  such  precincts. 

An  order  that  changes  the  voting  place  of  one  by  changing  the  bonndary 
of  the  precinct,  so  as  to  include  his  farm,  is  valid. 

An  order  changing  the  boundary  of  a  certain  precinct,  so  as  to  inclnde  a 
named  person,  is  valid,  because  it  is  presumed  that  it  was  intended  thereby 
to  so  change  the  boundary  of  such  precinct  as  to  include  such  person's  farm 
or  home. 

14.  Contested  election — Wei glU  of  judgment  of  chanceUoi — On  mere  qnestiona 
of  fact,  involved  in  a  contested  election  case,  this  court  is  not  inclined  to- 
reverse  the  finding  of  the  chancellor  thereon,  especially  where  his  oonclnaion 
is  the  same  as  that  reached  by  the  board  created  by  law  in  the  connty  to- 
determine  such  contest. 

Joe  McCarroll  for  appellant. 

J.  I.  Landes,  Jamee  Breathitt  and  Harry  Ferguson  for  appellee* 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judsfe  Lewis. 
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Theque^!tion  in  this  case  is,  whether  appellant,  Cowan,  or  appellee,. 
Prowse,  was  lejfally  elected  clerk  of  the  Christian  county  court  at 
the  August  election,  1890. 

According  to  face  of  the  poll-books  the  latter  received  a  majority 
of  votes  cast,  obtaine<i  a  certificate  of  election  and  took  possession  of 
the  office.  But  the  contesting  board  decided  that  92  of  3,216  votes 
recorded  for  him  were  illegal,  while  73  of  3,210  votes  recorded  for 
Cowan  were  illegal,  and,  as  a  result,  the  latter  had  received  a  majority 
of  legal  votes  cast  and  was  duly  elected  to  the  otiice. 

Upon  appeal  to  the  circuit  court,  however,  that  decision  was 
reversed,  the  judgment  being  that  Prowse  had  received  of  the  legal 
votes  cast  a  majority  of  one  and  was  entitled  to  the  office. 

It  appears  that  in  the  notice  of  contest  and  also  in  the  response  and 
counter-notice  the  legality  of  numerous  votes  recorded  was  put  in 
question  u|>on  grounds  stated  by  the  parties  respectively  and  a  large 
number  of  depositions  taken  and  read  before  the  contesting  board, 
the  decision  of  which  was  not  made  until  January  21,  1891.  And  a 
preliminary  question  thus  arises,  whether  depositions,  taken  after 
that  decision  was  rendered  but  before  the  ensuing  term  of  the  circuit 
court,  to  which  each  party  excepted,  were  properly  excluded  on  trial 
of  the  appeal. 

Under  section  4,  article  6,  chapter  33,  (ieneral  Statutes,  the  judge 
of  the  county  court  and  two  justices  of  the  peace  nearest  the  court- 
house constitute  a  board  for  determining  contested  election  of  an 
officer  elected  by  voters  of  a  county  or  district  therein.  .Section  6 
gives  to  anj'  person  in  interest  right  of  appeal  from  a  decision  of  the 
board  to  the  circuit  court,  and  from  there  to  the  Court  of  Appeals  as 
in  other  cases.  Section  7  is  as  follows:  *'A  copy  of  the  deiMsion  and 
the  original  papers  and  depositions  used  in  the  contest  shall  be  filed 
by  the  board  in  the  circuit  court.  The  proof  shall  be  taken  in  depo- 
sitions and  no  oral  evidence  shall  be  heard  on  the  trial  of  the  appeal. ^^ 
And  section  9  provides  that  **the  appeal  shall  be  placed  on  the  equity- 
docket  and  tried  in  equity  as  other  actions." 

In  the  same  article  a  boarci  is  provided  for  to  determine  contested 
ele<*tion  of  any  officer,  other  than  governor  or  lieutenant-governor,, 
elective  by  voters  of  the  whole  State  or  a  judicial  district  thereof.. 
But  substantially  the  same  mode  of  proceeding  is  provided  for  bothi 
boards;  by  sub-section  4,  section  5,  depasitions  properly  taken  are  re- 
quired to  be  read  in  evidence  by  each,  and  a  fair  implication  from 
tne  language  then  used  is  that  neither  can  call  for  or  hear  other  proof. 

There  is.  however,  an  important  difference  in  the  provisions 
applicable  to  the  two  boards,  in  that  an  appeal  is  allowed  from 
a  decision  of  the  county  board  only.  And  hence  the  special  pro- 
vision in  section  7,  that  **the  proof  must  be  taken  in  depasitions  and 
no  ural  evidence  shall  be  heard  on  trial  of  the  appeal."  But  it  does 
not  seem  to  us  it  was  thereby  intended  to  authorize  depositions  to. 
be  taken  at  the  will  of  the  parties  after  final  decision  of  the  contest- 
ing l>oard,  for  clearly  the  Legislature  did  not  contemplate  those 
used  by  the  board  and,  in  express  terms  of  that  section,  required  to 
be  filed  in  the  circuit  court  would  be  arbitrarily  discarded  and  the 
parties  thus  needleasly  forced  to  prepare  anew  for  trial  of  the 
appeal. 

Subsection  1,  section  5,  in  terms  restricts  a  contestant  to  the 
gfrounds  of  contest  stated  in  his  original  notice;  yet  ample  time  i» 
allowed  in  which  to  sustain  them  by  proof  in  depositions  before 
trial  by  the  contesting  board.  And,  although  the  statute  does  not 
expressly  require  it,  still  it  is  not  only  plainly  just  but  was  manifestly 
Intended  that  if  the  incumbent  files  a  response,  relying  upon  other 
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grounds  to  defeat  the  contestant  than  his  prima  facie  right  to  the 
office,  which  was  done  in  this  case,  he  must  specifically  state  them 
and  be  likewise  restricted;  for  subsection  3  authorizes  him  as  well  as 
the  contestant  to  proceed  to  take  proof  in  depositions  immediately 
after  notice  of  contest. 

As  these  issues  of  fact,  not  subject  to  change,  are  made  up  and  all 
proof  either  party  has  chosen  to  mak^  is  before  the  contesting  board 
when  its  decision  is  rendered,  there  is  no  reason  why  an  appeal  from 
it  should  not,  without  further  preparation,  stand  for  trial  at  the  first 
term  of  the  circuit  court.  To  keep  the  case  open  would  enable  one 
party  to  put  the  other  to  unreasonable  trouble  and  cost,  and 
also  protract  indefinitely  a  contest  it  is  the  public  interest  and  dis- 
tinctly indicated  policy  of  the  statute  to  terminate  as  early  as 
practicable.         \ 

Section  726,  Civil  Code,  relates  exclusively  to  appeals  from  judg- 
ments of  certain  courts  of  inferior  jurisdiction  and  as  evidence  heani 
on  trial  of  an  action  in  such  court  is  oral  an  appeal  therefrom  is 
properly  recjuired  to  be  docketed  and  stand  for  trial  in  the  circuit 
court  as  an  ordinary  action,  and  has  necessarily  to  be  "tried  anew 
as  if  no  judgment  had  been  rendered." 

But  that  section  has  no  application,  even  by  analogy,  to  an  appeal 
from  the  decision  of  a  contesting  boaid  on  a  trial  before  which,  as 
well  as  on  trial  of  an  appeal  therefrom,  evidence  taken  in  deposi- 
tions only  can  be  heard.  The  circuit  court  might  grant  leave  to  either 
party  to  supply  material  and  necessary  proof  tnat  the  contesting 
board  had  erroneously  denied  a  reasonable  opportunity  to  procure; 
but  the  depositions  in  question  not  being  so  taken,  were  properly  ex- 
cluded. 

1.  The  lower  court  adjudtjed  recorded  votes  illegal  as  follows: 
First,  40  for  Prowse  and  32  for  Cowan,  cast  out  of  districts  in  which 
the  voters  severally  resided;  second,  4  for  Prowse  and  8  for  Cowan  of 
persons  non-resident  of  the  State  or  not  resident  long  enough;  third, 
1  for  Prowse  and  3  for  Cowan  of  minors;  fourth,  4  for  Cowan  of  non- 
residents ^f  the  State;  fifth,  1  for  Prowse,  failure  to  register;  sixth, 
o  for  Prowse  and  1  for  Cowan  of  persons  convicted  of  crimes;  seventh, 
4  for  Cowan  of  persons  of  foreign  birth,  not  naturalized,  making  an 
aggregate  of  ol  illegal  voters  of  those  classes  cast  for  Prowse  and  47 
for  Cowan. 

Exceptions  were  taken  by  the  parties  respectively  as  to  many 
of  the  votes  so  adjudged  ill^^al  and  also  on  account  of  refusal  of  the 
court  to  exclude  many  others  challenged  upon  similar  grounds. 
But  as  no  question  of  law  is  involved  in  any  of  the  very  large  num- 
ber of  such  cases,  except  as  hereafter  indicated,  and  there  is  evidence 
conducing  to  support  the  finding  of  fact  by  the  court  as  to  each  of 
them,  we  think  it  should  not  be  disturbed  by  this  court,  especially  as 
it  agrees  with  the  finding  of  the  contesting  board,  except  as  to  two 
votes,  whereby  the  parties  were  alike  affected. 

2.  The  contesting  board  found  two  votes  recorded  for  Prowse 
illegal,  beeause  the  voters  had  not  registered  as  required  by  "An  act 
to  provide  for  the  registration  of  voters  in  county  of  Christian," 
approved  April  16th,  1890,  and  three  others  for  him,  illegal  because 
fraudulently  registered. 

The  constitutionality  of  such  statute  is  not  an  open  question  in 
this  State;  it  having  been  expressly  held  in  Commonwealth  v. 
McClelland,  80  Ky.,  686,  that  legislative  power  exists  to  enact  a  reg- 
istration law,  either  .local  or  general  in  its  operation,  and  counsel  do 
not  indicate  any  provision  in  that  act  by  which  conditions  unreason- 
able or  illegal  in  any  respect  were  imposed  upon  those  having  the 
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right  to  vote  at  the  elei*tion  held  in  Christum  county  August,  1890. 
But  the  court  properly  adjudged  but  one  of  the  voters  referred  to 
illegal,  upon  the  ground  the  voter  had  failed  to  regrister.  And  even 
if  the  other  three  had,  contrary  to  the  court's  finding,  fraudulently 
procured  certificates  of  registration,  their  votes  would  not  have 
been  necessarily  invalid  if  they  were  in  all  other  respects  legal 
voters,  about  which  there  seems  to  be  no  question.  For,  under  the 
statute,  if  a  person  who  is  entitled  to  vote  obtains  a  certificate  of 
registration  and  has  his  vote  duly  recorded  it  is  legal,  provision 
being  made  for  punishing  him  by  imprisonment,  not  by  disfranchise- 
ment, if  he  fraudulently  procures  such  certificate. 

Exception  was  taken  to  the  decision  as  to  one  vote  recorded  for 
Cowan,  upon  the  ground  he  had  not  registered  at  all,  and  to  three 
others  who  registered  at  one  voting  place  and  voted  at  another  in 
the  same  precinct  or  district.  Whether  the  first  mentioned  person 
reglstereil  or  not  is  a  question  of  fact  decided  by  the  court  affirm- 
atively, and,  for  the  reasons  heretofore  indicated,  we  will  not  un- 
dertake to  revise  that  decision. 

It  appears  that  by  a  special  act  of  the  Legislature  an  additional 
voting  place  had,  previous  to  the  registration  act,  i)een  established  in 
each  of  two  existing  precincts,  the  boundaries  of  which  had  not, 
however,  been  changed.  But  it  does  not  seem  to  us  the  latter  act, 
fairly  construed,  makes  the  legality  of  a  vote  cast  in  the  precinct  of 
the  voters'  residence  depend  upon  it  having  been  recorded  at  the 
identical  voting  place  in  that  precinct  where  he  registered. 

Another  ground  of  exception  is,  that  some  of  the  voters  registered 
after  the  time  of  day  prescribed  by  law,  and  in  that  connection  we 
will  consider  an  objection  made  to  other  votes  upon  the  ground  they 
were  cast  and  recorded  later  on  the  day  of  election  than  allowed. 
As  testimony  about  a  question  of  time  is  generally  uncertain  and 
conflicting,  especially  when  reckoned  by  minutes,  a  court  should  not 
take  cognizance  of  such  matter  except  when  there  has  been  a  pal- 
pable or  flagrant  disregard  of  the  law  by  officers,  which  is  not  made 
to  appear  in  this  case. 

3.  Another  one  beside  the  four  votes  adjudged  illegal  was  chal- 
lenged, upon  the  ground  the  person  casting  it  was  of  foreign  birth 
and  not  naturalized.  It  is  shown  by  the  record  that,  in  187C,  he 
appeared  in  open  court  and  filed  his  declaration  of  intention  to- 
become  a  citizen  of  the  United  States,  at  the  same  time  making  oath 
that  he,  in  1861,  enlisted  in  the  marine  service  of  the  United  States 
and  was  honorably  discharged  therefrom  in  1864.  He  also  then 
made  oath  to  support  the  Constitution  of  the  United  Statas  and 
renounced  and  abjured  allegiance  to  any  foreign  prince,  potentate,. 
State  and  sovereignty  whatever,  and'  particularly  that  of  King 
William,  of  Holland,  where  he  was  born.  At  the  same  time  ap- 
peared two  witnesses  who  testified  he  was  a  man  of  good  moral 
character.  And  he  has  ever  since  resided  and  exercised,  without 
question,  the  right  of  suffrage  in  this  State. 

The  statute  authorizes  an  alien,  who  has  enlisted  in  the  army  or  by 
construction  navy,  and  been  honorably  discharcred  therefrom,  to- 
become  a  citizen  of  the  United  States  without  any  previous  declar- 
ation of  his  intention  to  become  such,  upon  takmg  the  oath  of 
allegiance  and  of  abjuration  of  allegiance  to  any  other  sovereignty, 
provided  the  court  admitting  him  be  satisfied  by  competent  proof  of 
such  person  having  been  honorably  discharged  from  the  service 
of  the  United  States,  of  his  g<x)d,  moral  character  and  previous  resr 
idence  of  one  year. 

There  does  not  appear  to   have  been  a  formal  order  of  court 
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admitting?  the  person  in  question  to  become  a  citizen,  nor  does 
the  statute,  in  terms,  make  such  order  indispensable.  AlthouRh.the 
record  shows  the  declaration  to  have  t>een  one  of  intention  merely, 
he  in  fact,  as  fully  stated  in  the  certificate,  made  oath^  not  of  his 
intention  to  apply  to  become  a  citizen  of  the  United  States,  but  of 
present  allegiance  and  abjuration  required  as  condition  of  being 
admitted  to  oe  a  citizen.  The  record  does  not  show  that  he  filed  a 
certificate  or  made  other  proof  of  his  honorable  discharge  from  the 
service;  but,  after  such  long  and  undisputed  exercise  of  the  right  of 
a  citizen,  and  in  view  of  his  compliance  with  every  other  require- 
ment of  the  statute,  a  reasonable  presumption  arises  that  competent 
and  satisfactory  proof  of  that  fact  was  made  in  court.  In  our  opinion 
bis  vote  was  correctly  decided  to  be  legal. 

4.  But  we  think  the  votes  cast  for  Cowan  by  the  two  persons 
alleged  to  have  been  bribed  ought  not  to  be  counted.  ^T he  contesting 
board  refused  to  strike  from  the  list  the  name  of  either  of  them  upon 
the  ground  there  had  not  been  a  judgment  of  conviction  for  the 
oflTense,  while  the  circuit  court  held,  in  substance,  that  although  it 
would  be  proper  to  discard  votes  of  such  persons,  upon  proof  of  the 
ofl'ense,  their  own  testimony  should  never  be  credited.  Neither 
position  is  tenable.  Of  course  a  verdict  and  judgment  must  precede 
the  punishment  of  fine  and  exclusion  from  office  and  suffrage,  which 
section  11,  article  22,  General  Statutes,  provides  a  person  shall  suffer 
who  is  guilty  of  receiving  a  bribe  for  his  vote  at  an  election.  But  it 
has  never  been  doubted  that  a  vote  obtained  by  direct  pecuniary  or 
other  valuable  consideration  is  a  bad  vote  and  ought  to  be  rejected 
upon  proper  proof  by  a  court  or  tribunal  trying  a  case  of  contest. 
McCreary  on  Elections,  sections  180-1. 

It  may  be  true,  as  said  by  the  lower  court,  that  a  person  who  tes- 
tifies he,  for  a  bribe,  corruptly  cast  his  vote,  thereby  affords  indubi- 
table evidence  of  his  own  infamy;  but  it  does  not  necessarily  follow 
his  testimony  should  be  in  every  case  discredited.  One  of  the 
offenders  only  testified,  but  he  stated  that,  intending  to  vote 
for  Prowse,  he  and  the  other,  for  the  consideration  of  $0  paid  to  each 
of  them,  voted  for  Cowan,  and  gave  the  name  of  the  person  who 
made  the  bargain  with  and  directed  them  where  to  go  m  order  to 
get  the  money,  also  the  name  of  the  person  who,  in  pursuance  of  the 
bargain,  paid  it  to  them.  It  is  idle  to  say  the  two  persons  thus  impli- 
cated would  not  have  contradicted  and  shown  the  falsity  of  that 
statement  if  they  could  have  truthfully  done  so,  as  it  would  be  un- 
reasonable to  discredit  testimony,  the  truth  ol  Which  is  thus  demon- 
strated. 

o.  Five  votes  recorded  for  Prowse  were  adjudged  ill^al  because 
the  persons  who  cast  them  had  been  convicted  of  felonies  prior  to 
the  election.  Whether  those  votes  were  properly  held  illegal  depends 
upon  article  8,  section  4,  of  the  Constitution,  and  the  statute  enacted  in 
pursuance  of  it.  That  section  is  as  follows:  ''Laws  shall  be  made  to 
exclude  from  office  and  from  suffrage  those  who  shall  be  thereafter 
convicted  of  bribery,  perjury,  forgery  or  other  crimes  or  high  mis- 
demeanors." The  statute  provides  that  "any  person  convicted  of 
robbery^  forgery,  counterfeiting^  bribery  or  perjury  or  other  like  crime 
shall  forfeit  his  right  of  suffrage  and  his  right  to  hold  office."  Section 
16,  article  12,  chapter  3,  General  Statutes. 

As  to  the  offenses  of  which  three  of  the  persons  were  convicted 
there  can  be  no  question,  one  of  them  being  house-breaking, 
one  horse-stealing  and  the  other  burglary.  Though  none  of 
them  are  specially  mentioned  in  either  the  Constitution  or  statute, 
yet,  accordmg  to  the  rule  applied  in  Anderson  v.  Winfree,  85  Ky., 
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•596,  they  must  each  be  regarded  as  comprehended  by  both,  it  having 
been  there  held  that  a  person  convicted  of  grand  larceny  was  thereby 
disfranchised  and  his  vote  properly  excluded.  And  such  being  the 
case,  it  would  seem  a  person  convicted  of  either  of  the  three  offenses 
in  question  should  be  treated  as  also  disfranchised. 

The  offenses  of  which  the  other  two  were  convicted  are  malicious 
shooting  and  malicious  cutting,  both  made  by  statute  felonies,  and, 
therefore,  properly  classed  as  crimes  or  high  misdemeanors  in  mean- 
ing of  the  tbnstitution.  It  will,  however,  be  seen  that  the  language 
of  it  is  somewhat  diffej-ent  from  that  of  the  statute  in  two  resnects. 
First,  only  bribery,  perjury  and  forgery  are  in  terms  designated  in 
•the  Constitution,  while  in  the  statute  the  additioned  crimes  of  7*06- 
bery  and  counterfeiting^  are  nameil.  Second,  the  alternative  words  of 
the  Constitution  are  **other  crimes  or  high  misdemeanors,' '  while 
those  of  the  statute  are  **other  like  crimes."  And  construing  the  lat- 
ter by  itself,  a  fair  inference  would  be  the  Legislature  intended  to 
-exempt  from  its  operation  such  crimes  as  malicious  cutting  or  shoot- 
ing, and  even  murder,  rape  and  arson.  But  although  the  section  of 
the  Constitution  quoted  is  not  self-executing,  it  is  plain  and  impera- 
tive. Consequently,  a  reasonable  presumption  arises  that  the  Legis- 
lature intended  such  meaning  and  effect  should  be  given  Jo  the 
-language  of  the  statute  as  necessary  to  faithfully  and  strictly  obey 
and  carry  out  that  mandate. 

It  is  very  clear  that  the  language  of  the  Constitution,  which  is  gen- 
eral and  not  at  all  re-^trictive^  comprehends  every  crime  of  whatever 
character,  as  well  as  high  misdemeanors.  If  it  was  not  so  the  statute 
in  question  would,  in  respect  to  robben/  and  counterfeiting,  not  men- 
tioned in  the  C'onstitution,  be  invalid,  for  the  Legislature  has  no 
power  to  exclude  any  person  from  office  or  suffrage,  except  to  the  ex- 
tent it  Is  derived  from  the  section  in  question.  Therefore,  the  lovi^r 
court,  in  our  opinion,  properly  adjudged  the  votes  of  the  two  per- 
-sons  convicted  of  malicious  cutting  and  malicious  shooting,  as  well 
-as  the  three  others,  illegal.  But  erred  in  deciding  the  vote  cast  for 
Cowan  by  the  person  convicted  of  mail-robbery,  also  illegal,  for  by 
the  only  evidence  that  he  had  been  so  convicted,  which  was  his  own 
confession,  it  is  shown  he  was  pardoned  by  the  president  of  the 
United  States  before  expiration  of  his  term  of  punishment.  There- 
fore, though,  according  to  a  reasonable  construction  of  the  Consti- 
itution  and  statute,  his  conviction  of  the  crime  of  mail-robbery  in  the 
Pederal  Court  would  have  had  the  effect  to  exclude  him  from  office 
aind  suffrage  as  if  convicted  in  a  court  of  this  State  of  a  crime  against 
its  statute,  still  the  pardon  operated,  in  the  language  of  Blackstone, 
'*'to  make  the  offender  a  new  man;  to  acquit  him  of  all  corporal  pen- 
alties and  forfeitures  annexed  to  that  offense  for  which  he  obtained 
*is  pardon." 

In  Jones  v.  Board  of  Registrars,  06  Miss.,  766,  where  the  precise 
<]uestion  before  us  arose,  it  was  held  that  the  effect  of  a  pardon  by 
the  President  of  the  United  States  was  to  restore  a  person  convicted 
in  a  Federal  Court  to  the  right  of  suffrage  from  which  he  would  have 
been  otherwise  excluded,  in  virtue  of  the  Constitution  and  statute  of 
that  State.  And  such  seems  to  be  the  settled  doctrine.  4  Wall.,  838; 
^9  Wall.,  531;  16  Wall.,  147;  95  U.  S.,  149.  It  has  been  also  substantially 
recognized  by  this  court.    Maust  v.  Commonwealth,  2  Duvall,  94. 

6.  Another  exception  by  appellee,  Prowse,  relates  to  3  votes  al- 
leged to  have  been  cast  for  him  that  were  not  recorded;  2  recorded 
for  Cowan  not  cast  for  either  of  them,  and  2  others  who,  it  is  con- 
tended, voted  for  Prowse  but  were  recorded  and  counted  for  Cowan. 
It  seems  to  us  it  would  be  a  dangerous  precedent  for  a  court  to  un- 
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dertake  to  add  to  the  record  and  count  votes  it  does  not  show  wert 
cast,  and  not  less  so  to  take  from  the  record  votes  it  shows  were  ac- 
tually cast. 

In  Anderson  v.  Winfree,8r)Ky.,  597,  it  was  held  that  when,  in  case 
of  voting:  viva  voce,  it  can  be  made  to  appear  by  oral  testimony  the 
vote  of  a  person  cast  for  one  candidate  was,  by  mistake  of  the  clerk, 
recorded  for  his  opponent,  such  mistake  ought  to  be  corrected,  but 
if  the  proof  is  doubtful  the  record  made  by  the  clerk  oujfht  U>  stand. 

Though  the  evidence  in  such  case  may  be  entirely  satisfactory  that 
a  mistake  was  made,  it  does  not  necessarily  follow  it  was  (X)mmitted 
by  the  clerk,  for  the  voter  may  himself  have"  inadvertently  called  or 
presented  to  the  officer  of  election  the  name  of  the  candidate  he  did 
not  really  intend  to  vote  for,  and  if  so  the  record  ought  not  to  be 
changed.  But  whether  the  alleged  mistake  as  to  the  2  votes  under 
consideration  was  made  by  the  clerk  is  a  question  of  fact  like  that 
made  by  the  parties  respectively  and  argued  at  length  by  counsel  in 
regard  tcja  very  large  number  of  other  disputed  votes,  and  as  the  con- 
testing board  and  circuit  court  concurred  in  finding  the  evidence  in- 
sufficient to  overcome  the  presumption  of  verity  of  therecord,  we  do 
not  think  that  finding  should  be  revei-sed  by  this  court. 

7.  It  appears  the  contesting  board  decided  36  votes  recorded  for 
Prow*se  and  25  recorded  for  C/Owan  illegal,  because  cast  out  of  pre- 
cincts in  which  the  voters  severally  resided,  notwithstanding  the 
right  was  assumed  by  it  to  have  been  exercised  in  each  case  under 
color  of  orders  of  the  county  court.  But  that  decision  was  wholly 
reversed  by  the  circuit  court,  for  the  reason  stated  in  the  judgment, 
and  now  urged  by  counsel  that  the  county  court  had  general  juris- 
diction conferred  by  statute  to  change  voting  precincts  of  the  county, 
and,  consequently,  orders  made  from  time  to  time  for  that  purpose 
c%n  not  be  questioned  collaterally. 

Section  5,  article  2  of  the  former  Constitution  provided  that  the 
General  Assembly  should  divide  each  county  of  the  Comtnonwealth 
into  convenient  election  precincts,  or  might  delegate  power  to  do  so 
to  such  county  authorities  as  designated  by  law.  And  in  pursuance 
thereof,  power  has  been  given  by  statute  to  county  courts  to  change 
election  precincts  and  voting  places,  (consequently,  they  may  be 
treated  as  having  general  jurisdiction  of  the  subject.  But  a  distinc- 
tion must  be  observed  between  an  order  of  court  changing  the  boun- 
dary line  of  a  precinct,  or  place  of  voting  therein,  which  is  presumed 
to  have  been  madein  every  case  for  public  convenience,  and  in  strict 
compliance  with  the  statute,  and  arbitrarily  transferring  the  voting 
place  of  a  person  from  one  precinct  to  another  without  an  actual  and 
definite  change  of  the  division  line  being  made,  or  if  made  at  all, 
done  without  regard  to  l(K*ation  or  continuity  of  such  line.  The  lat- 
ter beintf  a  mere  grant  of  personal  privilege,  the  Legislature  had  no 
power  to  do  itself,  nor  could  delegate  such  power  to  any  tribunal. 
Therefore,  every  order  of  a  county  court  for  transfer  of  the  voting 
place  of  a  person,  without  so  changing  the  division  line  of  the  two 
i3recincts  as  to  include  his  place  of  residence  within  the  boundary  of 
the  one  to  which  the  transfer  is  attempted  to  be  made,  is  absolutely 
void.  For  if  such  personal  privilege  may  be  legally  granted  to  one, 
it  can  as  well  be  given  to  every  other  |)erson  applying  therefor,  thu» 
practically  effacing  precinct  boundaries,  required  by  the  Constitution 
to  be  established  and  kept  distinguishable,  and  rendering  it  in  many 
cases  uncertain  in  which  of  the  two  precincts  persons  reside  and  have 
the  legal  right  to  vote. 

While  it  is  not  indispensable  for  precinct  lines  to  be  fixed  by  instru- 
mental survey  and  measurement,  they  should  be  so  fully  and  clearly 
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described  by  roads,  water  courses,  adjacent  farms  or  tracts  of  land  or 
other  known  objects  as  that  their  true  location  will  be  certain,  or  ca- 
pable of  being  made  certain.  For  not  only  is  it  a  matter  of  public 
concern  that  votes  be  legally  cast,  but  the  Constitution  makes  no 
distinction  between  the  full  and  certain  enjoyment  of  the  right  of 
free  suffrage  by  every  one  entitled  to  vote,  and  the  absolute  and  un- 
auestioned  security  of  any  other  right.  And  to  render  transfer  of 
tne  voting  place  of  a  person  valid  it  is  necessary  not  merely  that  the 
division  line  between  precincts  be  so  changed  as  to  include  his  place 
of  residence,  but  that  the  new  line  be  made  as  definite  and  certain  as 
was  the  original  line.  But  an  order  that  transfers  the  voting  place 
of  a  person  by  changing  the  division  line  so  as  to  include  his  farm  in 
the  precinct  to  which  he  appears  to  be  transferred  is  valid,  for  in  that 
case  the  boundary  lines  are  preserved  and  described  so  as  to  be  known 
or  ascertained.  And  such  seems  to  have  been  the  character  of  most 
of  the  county  court  orders  under  consideration.  So  is  an  order  pro- 
viding for  change  of  the  line  of  a  designated  precinct  so  as  to  include 
a  person  mentioned  sufficient;  for,  according  to  a  reasonable  con- 
struction, the  farm  or  place  of  residence  of  such  person  is  to  be  treated 
as  the  object  by  which  the  new  line  was  intended  to  be  described. 
But,  as  already  intimated,  an  order  of  court  simply  transferring  the 
voting  place  of  a  person  from  one  precinct  to  another,  without  any 
change  of  the  line  between  them,  is  a  violation  of  the  Constitution, 
and  all  votes  cast  in  pursuance  of  such  order  are  illegal.  It  appears 
that  5  of  the  36  votes  for  Prowse  were  cast  in  virtue  of  such  an  order 
of  court.  There  was  one  other  person  who  disregarded  a  valid 
county  court  order  and  voted  in  a  precinct  different  from  the  one  in 
which  the  farm  where  he  resided  is  situated  and  difl'erent  from  where 
others  living  on  the  same  farm  voted.  It  is  clear  that  holding  votes 
of  the  others  to  be  legal,  as  was  done  by  the  circuit  court,  necessarily 
requires  his  vote  to  be  treated  as  illegal.  There  were  two  others, 
who,  though  not  in  the  list  of  36  votes,  did,  under  an  order  of  court 
in  ofieration  as  to  them;  vote  outside  the  district  in  which  they  re- 
sided, the  evidence  showing  they  did  not  reside  on  the  farm  adjacent 
to  the  division  line  of  the  two  precincts.  They  should,  therefore,  be 
added,  making  eight  illegal  votes  cast  for  Prowse,  under  color  of 
county  court  orders,  that  were  void,  yet  adjudged  by  the  circuit  court 
to  be  legal  votes. 

Of  the  26  voK's  for  Cowan,  under  consideration,  it  appears  that  six 
of  them  were  cast  under  color  of  orders  simply  changing  the  voting 
places  without  any  change  of  precinct  lines,  and  are  illegal.  Counsel 
for  appellee  refer  to  8  others,  naming  theju,  who,  it  is  contended, 
for  the  same  cause  are  illegal.  But  one  of  that  number  is  not  on  the 
list  of  26  mentioned,  and  4  of  the  8  are  in  the  list  of  6  fii-st  referred 
to,  A.s  to  the  remaining  3  it  seems  to  us  the  evidence  is  sufficient  to 
show  they,  at  the  time  of  the  election,  resided  on  farms  which,  by 
fair  construction,. had  t>een  included  by  change  of  lines  of  the  respect- 
ive precincts  where  they  voted.  There  are  2  others,  T.  T.  and  J.  L. 
Arion,  on  the  list  of  25,  who,  it  is  contended  by  counsel  for  appellee, 
and  not  disputed  by  opposing  counsel,  voted  out  of  their  district 
without  any  order  of  court,  valid  or  otherwise,  changing  their  voting 
place. 

We  have  not  been  able  to  find  any  order  of  court  authorizing  those 
two  persons  to  so  vote  outside  of  the  districts  in  which  they  resided, 
and,  consequently,  they  must  be  held  to  have  cast  their  votes  for 
Cowan  illegally.  There  are  four  others  in  the  same  situation,  but  as 
the  contesting  board  and  circuit  court  found  they  voted  out  of  their 
districts  in  virtue  of  the  county  court  orders,  and  the  fact  is  not  con* 
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troverted,  we  assume  such  orders  were  made,  although  not  able  to 
find  them  among  the  original  papers  of  the  ease,  which,  instead  of 
a  transcript,  have  by  consent  of  the  parties,  been  filed  in  this  court. 
Adding  8  votes  to  the  51  adjudged  by  the  lower  court  illegal,  makes 
59  illegal  votes  to  bedeclucted  from  the  whole  number  of  3,215  re- 
corded for  Prowse,  leaving  3,156.  There  was  found  by  the  court  47 
illegal  votes  cast  and  recorded  for  Cowan,  including,  as  we  have  in- 
dicated, improperly  the  vote  of  a  person  convicted  of  crime,  l>ut 
pardoned,  and  not  including  votes  of  two  persons  who  were  bribed, 
as  should  been  done,  making  48  to  be  added  to  the  8  of  the  25  that 
iire  illegal,  and  a  total  of  56  to  be  deducted  from  the  whole  number 
of  3,210  cast  and  recorded  for  him,  leaving  the  number  of  legal  vote* 
received  by  him  3,154,  and  a  majority  of  2  for  Prowse. 
Judgment  afHrmed. 


Abkrnathy,  by,  guardian,  &c.  v.  Ross,  &v. 
(Filed  *Sept.  22,  1892— iV'b^  to  be  reported.) 

Siie  of  infant  5  real  estate— Liens — An  infant's  interest  in  land  was  sold  by 
her  guardian,  the  other  joint  owners  uniting  in  the  sale.  The  vendee  ha$ 
sold  parts  of  the  land  to  sab-vendees.  In  this  action  to  determine  the  ex- 
tent of  the  lieu  for  the  pnrohase  money  held  by  the  infant  on  the  land, 
Held-- 

First — The  guardian  of  the  infant  will  not  be  allowed  a  lien  on  the  whole 
tract  sold,  when  enough  land  remains  in  the  hands  of  the  vendee  to  satisfy 
the  claim  of  the  infant. 

Second — Although  the  infant  was  a  non-resident  and  not  before  the  court 
in  the  action  in  which  her  lien  on  the  land  was  ascertained,  still  her  guar- 
dian was  a  party  to  the  suit  and  had  a  right  to  have  her  land  divided,  and 
the  judgment  is  binding  on  her. 

R.  A.  Burnett  for  appellants. 

J.  Ed.  Kelly  for  appellees. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

We  see  no  error  in  the  judgment  below.  The  appellant,  who  was 
an  infant,  and  entitled  to  certain  interest  in  lands  in  conjunction 
with  her  mother,  brothers  and  sisters,  sold  this  land  by  her  guardian 
before  she  was  of  age. 

The  other  parties  in  interest  sold  their  interests  also  and  this  land 
passing  to  subvendees  a  question  arose  as  to  the  nature  of  the  liens 
existing  by  reason  of  the  sales  of  this  land  and  the  mode  of  enforc- 
ing those  liens  against  those  in  possession. 

The  guardian  of  the  infant  claimed  that  he  had  a  lien  on  the  whole 
land  for  the  note  he  held,  payable  to  the  infant. 

The  court  below  held  that  there  was  enough  land  in  the  posses- 
sion of  the  original  vendee  unsold  to  pay  the  infant's  debt,  or 
whether  so  or  not  that  he  would  have  the  land  divided  and  the 
interest  of  the  infant  allotted  to  her  and  subjected  to  her  lien. 

The  other  parties  are  not  complaining,  but,  after  a  Judgment  to 
that  effect,  giving  the  infant  her  interest,  a  petition  is  then  filed 
alleging  that  the  infant  was  a  non-resident  and  not  before  the  court 
by  summons  or  otherwise  in  the  original  action.    Her  guardian  was 
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before  the  court  and  had  the  right  to  have  her  land  divided,  it  was 
•divided  and,  we  think,  bindinsr  on  her. 

There  is  no  fraud  alleged  and,  in  our  opinion,  the  judgment  was 
equitable  and  Just. 


Bailky,  &(;.  V.  BoYSK. 

{FUed  Sept.  22, 1892-~.Vo^  to  be  reported.) 

Adverse  possession — The  claim  of  one  who  enters  upon  land  under  a  title  of 
record  will  prevail  against  one  claiming  only  by  adverse  possession,  who  has 
no  definite  enclosure,  and  the  i)oundary  of  whose  claim  is  indefinite  and  in 
•donbt. 

J.  D.  Jones  and  Jno.  L.  Scott  for  appellants. 

E.  B.  Wilhoit  and  Wm.  Lindsay  for  appelloe. 

Appeal  from  Carter  Cirguit  Court.  • 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  evident  that  the  appellee  is  the  owner  of  the  land  embraced 
within  the  patent  to  Nethercutt,  nor  does  the  appellant  claim  that 
his  intrusion,  viz:  Where  he  cut  the  timber,  was  in  the  boundary  of 
the  J.  F.  Bailey  patent.  Nor  was  there  any  inclosure  by  the  appellant 
of  any  part  of  the  land  of  the  appellee,  but  he  claims  against  the 
appellee  by  reason  of  adverse  possession. 

80  with  no  defined  boundary,  or  even  if  defined,  the  entry  by  the 
appellee,  under  a  paper  title  of  record,  must  prevail  against  an  ad- 
verse possession  without  any  other  title  and  in  a  case  where  the 
location  of  the  real  boundary  is  in  doubt. 

There  was  no  objection  made  to  the  petition  for  uncertainty  in  the 
•description  of  the  land,  but  the  case  was  prepared  and  went  to  trial; 
where  the  survey  made  makes  that  certain  which  was  before  uncer- 
tain, and  while  there  is  a  difference  in  the  character  of  timber  form- 
ing the  corners  and  lines  as  found  in  the  judgment  or  survey  from 
that  in  the  petition,  it  is  evidently  the  same  land. 

The  plaintiff  has  not  recovered  beyond  the  Nethercutt  patent,  nor 
Jia^  he  interfered  with  the  Bailey  patent. 

Judgment  affirmed. 


•  Combs  v.  Commonwealth. 

{Filed  Heftt.  22,  1892.) 

Crimifial  law —  Cniawfui,  <Sr*r.,  intrnm^i^'-  of  a  dwellin,i^-house  -Where  one 
«ets  fire  to  a  sohool-house.  intending  thereby  to  bnrn  a  dwelling-house,  occa- 
pied  at  the  time  as  a  residence,  which  is  so  situated  as  that  the  fire  from  the 
school-house  is  likely  to  oommnnioate  to  the  dwellin^-hciuse.  and  does  thereby 
born  the  latter,  he  may  be  indicted  and  convicted  of  the  crime  of  unlawfully, 
willfDlIy*  Ac.,  burning  a  dwelling-house,  which  was  at  the  time  occupied  as 
a  residence. 


Jno.  L.  Dixon  and  W.T.  Bentlei^  for  appellant. 
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W.  J.  Hendrick  for  appellee. 
Appeal  from  Knott  Circuit  C*ourt. 
Opinion  of -the  court  by  Judge  Bennett. 

The  appellant  and  p]p  Ilicks  were  indicted  in  the  Knott  Circuit 
Court,  charged  with  the  crime  of  unlawfully,  willfully,  feloniously 
and  maliciously  burning  the  dwelling-house  of  D.  O.  Gibson,  which 
dwelling  was  then  occupied  by  said  Gibson  as  a  residence;  that  the 
said  burning  was  effected  by  firing  the  public  school-hoase  in  school 
district  No.  1,  the  appellant  and  Hicks  knowing,  at  the  time  of 
the  firing  the  school-house,  it  was  so  near  the  said  dwelling-house 
that  it  would  be  burned  by  theiiring  of  the  school-house. 

Bishop,  in  second  volume  of  his  Crigriinal  Law,  section  16,  says 
that  '*a  man  is  presumed  to  intend  the  natural  and  probable  conse- 
quences of  his  own  voluntary  act.  If,  therefore,  one  kindles  a  fire 
in  a  stack,  situatwl  so  that  it  is  likely  to  communicate  and  com- 
municates in  fact  to  an  adjoining  building  he  is  chargeable  with 
burning  the  building;  and,  for  a  still  stronger  reason,  if  he  applies 
the  torch  to  his  own  house,  intending  to  barn  his  neighbor's  also, 
and  the  neighbor's  is  burned,  he  commits  this  offense." 

The  indictment  charges  that  the  appellant  and  Hicks  set  fire  to 
the  school-house  with  the  intention  of  burning  the  dwelling-house, 
and  the  latter  was  burned.  The  proof  clearly  sustains  the  allegations 
of  the  indictment,  and  the  instructions  ccmform  to  the  rule  supra. 

The  judgment  is  attirmed. 


Williams  v.  Cooper,  &c. 
(Filed  Sept.  24,  181)2— .Yo^  to  be  reported.) 

1,  71ie  offsr  to  file  a  reply  was  not  inade  until  eighteen  months  after  the  answer 
had  been  tiled  and  not  until  after  a  motion  to  submit  the  case  was  entered, 
and  this  court  will  not  hold  that  the  trial  court  abused  its  discretion,  rela- 
tive thereto,  in  refusing  to  permit  the  reply  to  be  filed. 

2.  Motion  to  dissolie  injumtion  Notice — No  notice  is  required  of  a  motion 
to  dissolve  an  injunction,  which  is  made  during  the  regular  term  of  the  court. 

W.  W.  McGuire  for  appellant. 

Jno.  E.  Cooper  for  appellees. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

At  the  April  term  of  the  court  for  the  year  1888  the  defendants 
filed  their  answer  and  some  eighteen  months  after,  al  a  sul)sequent 
term  of  the  court,  a  demurrer  was  filed  to  the  answer  and  overruled* 
There  was  then  a  motion  to  submit  and  an  offer  for  the  first  time  to 
file  a  reply  that  was,  at  the  time,  objected  to.  There  was  no  reason 
or  valid  excuse  given  for  not  having  filed  the  reply  sooner  and  we 
can  not  say  the  court  abused  its  discretion  in  refusing  the  filing. 

The  motion  to  dissolve  the  injunction  was  made  during  term  time 
and  no  notice  was  necessary,  and  the  injunction  having  been  dis- 
solved the  greater  the  necessity  for  a  reply  to  the  answer  that  the 
title  to  the  land  might  be  settled. 
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But  whether  so  or  not,  this  court  ought  not  to  reverse  upon  the 
record  as  presented. 
Affirmed. 


McCaktv  V,  Commonwealth. 
{ Filed  Sept.  24,  IS^^—Xot  fo  be  reported,) 

1.  Criminal  laiv — Insanity — The  fact  that  one,  who  was  a  peaceable  and 
orderly  citizen  when  sober,  was  rendered  very  quarrelsome  by  drink,  so  that 
he  woold  construe  trivial  langoa^^e  and  conduct  into  intentional  insults, 
which  he  would  resent  by  engaging  in  pergonal  difficulties  with  the  supposed 
offenders,  does  not  evidence  such  insanity  in  such  person,  when  drunk,  as 
will  excuse  him  for  the  commission  of  the  crime  of  murder  of  his  wife. 

2.  SaNie — Expert  cvnience — On  the  trial  of  a  defendant  for  murder,  whose 
plea  IS  insanity  at  the  time  of  the  commission  of  the  homicide,  physicians, 
who  testify  as  experts  concerning  the  defendant's  mental  condition,  should 
base  their  opinion  upon  a  hypothetical  case  and  not  upon  the  evidence 
heard  by  them  at  the  triaL 

Gardner  &  Moxlev  and  K.  J.  McDermott  for  appellant. 

tf 
W.  J.  Hendrick  for  appellee. 

Appeal  from  Jeffei-son  Circuit  Court. 

Opinion  of  the  court  by  Judg:e  Bennett. 

The  appellant  was  indicted,  tried,  convicted,  sentenced  to  suffer 
the  death  penalty  by  the  Jefferson  Circuit  Court  for  murdering 
his  wife. 

The  evidence  is  that  the  appellant  was  seen  K<»ing  to  his  and  his 
wife's  room,  up  stairs,  in  the  city  of  Louisville,  having  his  hand 
upon  his  hip  pocket;  that  he  entered  said  room  and  shot  her  to 
death,  no  one,  however,  seeing:  the  act,  but  the  appellant's  son 
entered  the  room  immediately  after  the  tiring  ceased  and  while  his 
father  was  standing?  over  the  dead  body  of  his  mother  snapping  his 
pistol  at  her. 

The  appellant  then  left  the  room  and  went  upon  the  street  and 
then  ran  across;  the  street,  and,  in  running  across  the  street,  he  ran 
into  a  wagon  and  fell,  and  in  falling  he  dropped  his  pistol;  a  little 
boy  picked  up  the  pistol  and  off*ered  it  to  the  appellant,  but  he  de- 
clined to  tiike  it,  telling  him  to  throw  it  away,  he  then  ran  on  until 
he  was  captured,  after  which  he  stated  he  had  killed  his  wife  and  he 
was  glad  of  it;  also,  that  his  wife  had  acted  wrong,  &c.,  and  when 
being  taken  to  jail  he  said  that  he  was  crazy.  Also,  he  had,  previous  to 
the  killing,  quarreled  with  his  wife,  telling  her  that  if  he  should  kill 
her  the  only  thing  that  could  be  done  with  him  would  be  to  send 
him  to  the  asylum. 

The  only  excuse  made  for  him  by  counsel  is  that  he  was,  at  the 
time  of  the  killing,  insane. 

The  jury,  under  correct  and  full  instructions  upon  that  subject,  found 
that  the  appellant,  at  the  time  he  killed  his  wife,  was  not  insane. 

The  evidence  is  clear  and  convincing  that  the  appellant,  when 
sober,  was  peaceable  and  orderly  and  extremely  rational,  but,  when 
drunk,  he  was  quarrelsome  and  would  torture  language  and  conduct 
Into  intentional  insults,  which  he  would  resent  by  having  personal 
difficulties  with  the  parties.    But  that  he  was  not  insane  in  the 
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sense  that  the  law  holds  to  excuse  crime,  there  is,  to  our  iniud,  no 
shadow  of  doubt. 

But  the  counsel  insist  thHt  the  court  erred  in  allowing  Dr.  Pusey,, 
as  an  expert»to  give  his  opinion  as  to  the  appellant's  mental  con- 
dition from  the  evidence,  and  not  compel  linjr  him  to  give  his  opinion 
upon  a  hypothetical  state  of  case.  It  is  undoubtedly  true  the  doctor 
should  have,  spoken  from  a  hypothetical  state  of  case.  Brown  v. 
Commonwealth,  14  Bush,  410. 

It  is  also  true  that  the  doctor  did  testify  all  the  wiay  through  from 
a  hypothetical  state  of  case  except  in  the  single  instance  mentioned 
by  counsel,  which  occurred  upon  cross-examination  and  which  was^ 
evidently  an  inadvertance  by  the  Commonwealth's  attorney. 

But,  be  that  as  it  may,  the  answer  to  the  question  did  not  prejudice 
the  substantial  rights  of  the  appellant. 

The  question  that  was  put  to  Dr.  Dougan,  and  objected  to  by  the 
appellant  on  the  ground  that  it  was  not  hyiK)thetical,  was  clearly 
hjnpothetical. 

The  judgment  is  affirmed. 

There  has  been  no  brief  filed  for  the  Commonwealth. 


Holmes,  Su\  v.  Herkinger,  &c. 

{Filed  Sept,  24,  1892— .Vo<  to  be  reported.) 

Division  line  — Evidence — The  true  location  of  the  division  line  between  the 
parties  hereto  was  the  only  question  in  this  case,  and  the  verdict  of  the  jury 
in  regard  thereto  is  supported  by  the  evidence.  The  trial  court  properly 
refused  to  permit  the  jury  to  consider  the  plaintiff's  title  papers  for  any 
other  purpose  than  as  evidence  of  the  location  of  the  division  line,  that  be* 
in^  the  only  issue  in  the  case. 

Jno.  D.  Ellis  and  Reiley  <fe  Reiley  for  appellants. 

T.  M.  Hill  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

According  to  opinion  of  this  court  upon  the  former  appeal  of  thi& 
case  (12  Ky.  Law  Rep.,  22)  the  simple  and  only  question  is  one  of 
fact  as  to  the  true  location  of  the  Carrington  and  Beail  division  line,, 
which  is  the  present  division  line  between  the  lands  of  appellant 
and  appellee.  The  lower  court  fairly  and  properly  submitted  that 
issue  of  fact  to  the  jury,  and  as  the  verdict  in  favor  of  the  defendant 
is  not,  by  any  means,  palpably  against,  but  is  fully  supported  by, 
the  evidence  we  are  not  authorized  to  disturb  it. 

The  refusal  of  the  court  to  permit  the  title  papers  offered  by  the 
plaintiff  to  go  to  the  jury  for  any  other  purpose  than  as  evidence  of 
boundary  did  not  prejudice  him,  because  there  is  no  question  of 
title  involved,  both  parties  claiming  under  the  same  patent  and  the- 
subsequent  deed  of  partition  between  Bea}l  and  Carrington. 

Judgment  affirmed. 
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EA8TERLING  V.  CHILES,  THOMPSON  &  CO. 

{Filed  Sept.  24,  1892.) 

1.  Jurisd'ution  -Attachments — The  circuit  court  has  no  jurisdiction  of  an  ac- 
tion for  $46  for  good?  sold  and  deHvered,  although  the  plaintiff  seeks  to  sub- 
ject the  debtor's  land  for  the  debt,  by  obtaining  an  attachment.  The 
jurif^diction  of  the  quarterly  courts  and  of  the  courts  of  justices  of  the 
peace  of  such  action  is  exclusive. 

2.  Savii — Void  juii^^tncnts — Appeals — A  judgment  rendered  by  the  circuit 
court  in  such  action  is  void  for  want  of  jurisdiction,  but  an  appeal  there- 
from to  this  court  must  bo  dismissed,  unless  a  motion  ia.  first  made  in  the- 
court  below  to  set  the  judgment  aside. 

Jno.  T.  Hazelrigg  for  appellant. 

Jno.  P.  Salyers  for  appellees. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  action  below  was  on  an  account  for  goods  sold  and  delivered,, 
amounting  to  $46,  and  was  instituted  in  the  circuit  court  with  a  view 
of  obtaining  an  attachment  that  was  levied  on  the  debtor's  land,  he- 
owning  no  other  estate. 

We  are  aware  of  no  statute  conferring  upon  the  circuit  courts  such 
a  jurisdiction,  but,  on  the  contrary,  the  jurisdiction  is  confined  by 
statute  to  the  courts  of  justices  of  the  i>eace  and  to  quarterly  courts.. 

By  the  provisions  of  an  act,  passed  in  the  year  1880,  the  real  estate 
of  debtors  who  are  non-residents,  and  who  have  no  personal  estate 
suflicient  to  pay  the  debt,  may  be  subjected  by  a  proceeding  in  the 
circuit  court  in  the  same  manner  as  in  cases  where  such  jurisdiction 
is  expressly  conferred  on  circuit  courts. 

It  is  there  suggested  that  the  creditor  has  no  remedy  by  which  he^ 
may  make  his  tlebt  out  of  the  realty  or  avail  himself  of  a  pro- 
visional remedy  for  that  purpose  where  his  claim  is  for  less  than  the 
jurisdiction  given  to  the  circuit  court. 

The  mode  of  acquiring  a  lien  on  the  land  by  attachment  or  sub- 
jecting it  in  such  a  case  is  found  in  section  723,  Civil  Code,  where 
it  is  provided  that  upon  a  return  of  no  property  on  an  execution 
from  a  justice's  or  quarterly  court  the  plaintiff  may  have  a  copy  of 
the  judgment,  execution  and  return,  and  when  filed  in  the  clerk's 
offi<.*e  of  the  circuit  court  he  becomes  entitled  to  the  same  remedies 
as  if  the  judgment  had  been  rendered  in  the  circuit  court. 

It  is  argued  that  a  Hen  created  by  resorting  to  a  provisional  remedy 
should  confer  the  jurisdiction  upon  the  circuit  court  to  enforce  the- 
lien  upon  land  for  the  same  reason  that  liens  are  permitted  to  be  en- 
forced when  created  t)y  deed  or  by  contract. 

As  between  the  vendor  and  the  vendee,  where  the  purchase  price 
is  less  than  fifty  dollars,  neither  the  court  of  a  justice  of  the  peace  nor 
the  quarterly  court  has  the  power  to  enforce  the  contract  or  subject 
the  land  to  the  lien  created  by  the  contract. 

The  jurisdiction  in  such  cases  is  expressly  excluded  from  the  in- 
ferior tribunals,  and  the  circuit  court  has  original  jurisdiction  of  all 
matters  in  law  and  equity  of  which  jurisdiction  is  not  by  law  ex- 
clusively delegated  to  some  other  tribunal. 

The  circuit  court  is  given  the  jurisdiction  and  the  inferior  courts 
excluded  from  exercising  it.  The  cause  of  action  is  for  goods  sold 
and   delivered   and   is   for   less    then   $50,    and    the   provisional 
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remedy  obtained,  beine  merely  in  aid  of  the  judgrmeDt  when  ren- 
dered, the  circuit  court  had  no  jurisdiction  to  render  a  Judgment 
for  the  debt. 

In  a  case  of  lien  created  on  land  by  contract  the  right  to  enforce 
it  is  a  part  of  the  contract.  It  is  as  much  a  part  of  the  cause  of  action 
as  the  sum  to  be  paid,  and  the  inferior  court  having  no  jurisdiction 
it  is  nect^ssarily  conferred  on  the  circuit  court  by  the  very  terms  of  the 
act  reifulatin^  the  jurisdiction  of  circuit  courts. 

Although  the  judj:ment  is  void  for  want  of  jurisdiction,  the  ap- 
peal nmst  be  dismissed  because  there  was  no  'motion  made  in  the 
court  below  to  set  the  judgmert  aside  as  required  by  the  ('ode,  sec- 
tion 763. 

The  appeal  is  dismissed. 


1 


Thomas  v.  Commonwealth. 
(Filed  Sept,  24,  1892— xYo/  to  be  reiwrtecL) 

1.  Criminal  iaiv —  T/u  verdict  convicting  appellant  of  murder^  ig  sustained  by 
the  evidence,  which,  though  circa mstantial  in  its  nature,  leaves  no  room  for 
doubt  of  his  guilt. 

2.  Same — Evidence — On  the  trial  of  appellant  it  was  not  error  to  permit 
witnesses  to  narrate  the  testimony  at  the  examining  trial  of  the  coroner, 
who  had  died  before  the  indictment  and  trial  in  the  circuit  court. 

3.  5i?///^—/:j7V/f//r^— Evidence  that  appellant  and  deceased  had  quarrelled  a 
week  before  the  murder  was  competent  to  show  malice  on  the  part  of  appel- 
lant, and  that  he  had  a  motive  for  the  murder. 

4.  Indictment  —Evidence — Variance — While  the  indictment  alleges  that  the 
deceased  was  strangled  and  choked  to  death  by  the  hands  of  accused,  and  the 
testimony  conduces  to  show  the  choking  was  effected  by  placing  a  scarf 
around  deceased^s  neck,  still  this  constituted  no  material  variance,  the  of- 
fense being  made  out  substantially  as  alleged. 

Chas.  G,  Richie  and  A.  Lincoln  Dembitz  for  appellant. 

AV.  J.  Hendrick  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judgfe  Pryor. 

The  appellant  has  been  convicted  of  the  murder  of  Birdie  Coleman 
upon  circumstantial  testimony  alone,  and  his  punishment  fixed  at 
death. 

The  woman  killed  and  her  husband  lived  on  Ormsby  avenue,  be- 
tween Ninth  and  Tenth  streets,  in  the  city  of  Louisville.    MoUie 
Durrett,  a  witness,  and  her  husband,  lived  on  the  same  street  di- • 
rectly  opposite  the  house  of  the  deceased. 

On  the  9th  of  February,  the  morning  of  the  day  on  which  the 
murder  took  place,  this  witness  saw  the  deceased,  about  half  past 
seven  o'clock,  enter  the  woman's  dwelling.  The  husband  of  the  de- 
ceased had,  as  the  proof  shows,  left  his  home  at  five  o'clcx^k  and  gone 
to  his  work  in  another  part  of  the  city.  They  had  no  children,  and 
from  all  the  testimony  there  was  no  one  in  Birdie's  home  from  the 
time  her  husband  left  until  she  was  found  dead  but  the  accused.  , 
The  evidence  conduces  to  show  that  the  deceased  and  the  accused 
had  some  trouble  about  a  week  previous,  in  which  angry  words 
passed,  but  nothing  more.    The  witness  states  that  the  accused  en- 
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tered  the  door  without  knocking;  that  he  returned  to  the  door  and 
looked  up  and  down  the  railroad,  then  went  around  the  house,  re- 
turned and  pushed  the  d<M)r  open.  He  came  again  to  the  door  and 
closed  it,  and  again  looked  out.  His  conduct  attracted  the  attention 
of  the  witness,  but  she  left  her  home  shortly  after,  and  when  she  re- 
turned ascertained  that  Birdie  was  dead.  PhiHp  Durrett,  the  hus- 
band of  this  witness,  saw  the  deceased  and  the  accused  standing  in 
the  door.  The  accused  took  hold  of  the  decreased  and  pushed  her 
back  and  slammed  the  door.  This  was  about  half  past  seven.  Neither 
of  these  witnesses  saw  the  accusiti  leave  the  house,  and  no  one  seems 
to  have  seen  him  about  the  premises  until  after  ten  (»'clock  and  after 
the  woman  was  found  murdfered.  She  vi'as  bruised  on  the  head,  evi- 
•dently  such  a  blow  as  would  make  her  insensible,  and  then  strangled 
either  with  a  scarf  that  was  found  about  her  neck  or  with  the  hands 
of  the  murderer. 

The  condition  of  the  bed  clothing  gave  evidence  of  an  aasault  and 
resistance  by  the  one  party  or  the  other  when  this  crime  was  being 
perpetrated.  The  appellant  proves  an  alibi  by  his  mother,  brother, 
father  and  others,  and  if  their  testimony  is  to  be  believed  he  is  inno- 
cent of  the  charge  made  against  him.  After  hearing  of  the  death  of 
the  woman  he  assisted  in  the  preparation  for  the  burial,  and  went  to 
inform  the  husband  of  his  wiIe^s  death.  These  circumstances  con- 
duce to  show  innocence,  and  at  the  same  time  might  well  be  re- 
^rarded  as  a  mea<is  resorte<i  to  by  the  accused  to  prevent  being 
suspected  of  having  committed  the  atrocious  crime.  There  can  be 
but  little  doubt  as  to  the  accused  being  in  the  room  of  the  deceased 
that  morning.  The  testimony  of  Debbins,  an  intelligent  witness, 
corroborates  the  statement  of  Durrett  and  wife.  He  says  that  he 
saw  the  accused  enter  the  house  of  Coleman  that  morning  and  it  was 
his  recognition  of  the  accused  that  caused  his  arrest.  The  accused 
denies  being  with  the  deceased  that  morning  or  in  her  house,  but 
we  think  the  testimony  conclusively  shows  that  he  was  in  the  room 
of  the  deceased,  and  his  conduct  conduces  strongly  to  fasten  the 
crime  upon  him.  It  was  the  province  of  the  jury  to  pass  on  the  facts, 
and  after  a  careful  reading  of  the  testimony  we  are  not  prepared  to 
say  that  the  verdict  is  not  sustained  by  the  testimony.  The  leeal 
questions  raised  by  counsel  in  an  argument  well  presented  and  im- 
pressive do  not  authorize  a  reversal.  The  coroner  who  testified 
at  the  examining  court  was  dead  when  this  trial  was  had.  His 
statements,  or  the  substance  of  them,  were  proven  by  othc/s  who 
recollected  his  testimony.  The  accused  was  present  at  the  examin- 
ing trial  and  represented  by  council.  They  only  conduced  to  show 
that  the  deceased  came  to  her  death  by  violence,  and  in  no  manner 
prejudiced  the  accused. 

The  court  gave  the  whole  law  of  the  case.  No  instruction  for  in- 
voluntary manslaughter  should  have  been  given,  as  there  was  not  a 
single  fact  upon  which  such  a  conclusion  could  have  been  reached.  We 
perceive  no  variance  between  the  indictment  and  the  proof.  The 
charge  of  strangling  and  choking  with  hands,  and  puts  into  testi- 
mony that  it  was  effected  by  placing  a  scarf  around  the  neck,  con- 
stitutes no  material  variance — in  either  case  the  offense  is  made  out 
as  is  substantially  alleged.  The  quarrels  between  the  accused  and 
the  deceased  a  week  before  the  murder  was  competent  to  show  malice 
and  that  the  accused  had  a  motive  for  taking  the  life  of  the  deceased. 
The  accused  had  had  a  fair  trial,  has  certainly  been  well  and  ably 
defended,  and  w-e  are  satisfied,  both  in  the  law  and  the  facts,  the  ac- 
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cu8(k1  should  not  escape  punishment  for  his  cruel  act  in  takhif^  t&e 
life  ijf  the  deceased. 
Judgment  affirmed. 


Albxander  v.  Commonwealth. 
(J'V.ed  Sept.  27,  1892— JTo/.  to  be  reported.) 

1,  Criminal  law — Larceny — Defendant,  at  the  time  he  was  engaged  in  » 
fight  with  O.,  knew  that  the  latter  had  over  ^0  in  his  coat  pocket.  As  G.^ 
tnrned  to  ran  appellant  grabbed  the  back  of  his  coat  collar  and  in  the  straggle 
by  G.  to  get  away  his  coat  was  stripped  from  his  back.  Defendant  carried  it 
away  with  him,  and  when  G.  recovered  it  sabseqaently,  the  money  was  not 
in  the  pocket.  Held — That  the  evidence  was  sufficient  to  authorize  the 
verdict  convicting  defendant  of  larceny. 

2.  Sariie — Robbery — Instructions — The  instruction  in  this  case  was  proper, 
which  defined  larceny  to  he  a  **wrongful  and  fraudulent  taking  and  carrying 
away  by  trespass  by  any  person  of  the  mere  personal  goods  of  another  from 
any  place,  with  a  felonious  intent  to  convert  them  to  his  own  use,  and  make 
them  hiH  own  property  without  the  owner's  consent/' 

The  instruction  given  in  this  case  concerning  larceny  embodied  the  law  of 
the  ct^dt^i  and  was  the  only  instruction  concerning  that  offense  that  was  nec' 
cBsary  for  a  fair  trial. 

Wjh.  Marble  for  appellant. 

W,  J.  Hendrick  for  appellee. 

Appeal  from  Cildwell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  was  indicted  for  robbery,  but  convicted  of  larceny^ 
chnr^'^efl  and  proved  to  have  been  committed  as  follows:  He  had  pur- 
chased of  one  Glazier,  peddler,  a  suit  of  clothes  for  himself  at  the 
prit'o  cif  $12,  of  which  S4  was  paid  and  the  balance  agreed  to  be  paid 
the  following  Saturday.  But  having:  failed  to  make  that  payment, 
an  iig:rcement  was  entered  into  for  Glazier  to  take  back  the  suit  of 
elotht^,  lei  appellant  have  a  suit  for  his  child  at  $2  and  pay  back  $2. 
Gla/.ier,  when  the  parties  arrived  at  his  boarding-house,  refused  to 
tuke  Iwick  the  clothes,  because,  as  he  states,  appellant  had  worn  them, 
and,  therefore,  they  srot  into  an  an^ry  altercation,  dunn^  which  ap- 
jH^lhiiit  gfrabbed  at  Glazier's  watch,  but  missed  gettinfr  it,  and  blows 
\vtTe  also  passed. 

While  thus  euKaged  Glazier  called  on  appellant  to  hold  on,  and 
took  out  of  his  coat  pocket  a  pocket-book,  in  which  he  states  there 
Wits  the  amount  of  $62.50,  of  which  $60  was  in  paper  and  the  residue 
Silver.  He  states  he  opened  the  pocket-book,  exposing  the  money 
toiippellant,and,  doubtless,  intending  to  return  the  money,  but  after 
looking  at  it  a  moment  returned  the  pocket-book  to  his  coat  pocket, 
fijiyio^  he  would  die  before  giving  up  the  money.  And  then  again 
a  icuffle  began,  but  Glazier  soon  started  to  flee  from  his  antagonist, 
and,  \\,%  he  turned  for  that  purpose,  appellant  caught  hold  of  the  back 
of  iiirt  coat  collar  and,  in  his  effort  to  get  away,  it  was  stripped  from 
him  and  left  in  the  possession  of  appellant,  who  carried  it  off  to  his 
own  residence.  Glazier  afterward  got  back  his  coat,  but  never 
recovered  any  part  of  the  money  in  it. 

I'pon  trial  the  court  instructed  the  jury  as  to  robbery,  and  also  lar- 
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ceny,  which  was  correctly  defined  to  be  ''wrongful  and  fraudulent  tak- 
ing and  carrying  away  by  trespass  by  any  person  of  the  mere  personal 
goods  of  anotherfrom  an  v  place,  with  a  felonious  Intent  tocon  vert  them, 
to  hLi  own  use,  and  make  them  his  own  property,  or  to  deprive  the- 
owner  permanently  of  his  property  without  the  owner's  consent." 
And  another  instruction  was  given,  intended  to  be  applicable  to  this- 
case,  as  follows:  "If  the  jury  believe  from  the  evidence,  to  the  exclu- 
sion of  a  reasonable  doubt,  that  the  accused  did  »  «  «  * 
wrongfully  and  fraudulently  take  and  carry  away  by  trespass  from» 
any  place  the  personal  goods  or  money  of  said  Glazier  of  the  value  of 
$10  or  more,  with  the  felonious  intent  to  convert  them  to  his,  the 
defendant's,  own  use,  and  make  them  his  own  property,  or  to  de- 
prive said  Glazier  permanently  of  the  property  taken  without  his, 
said  Glazier's,  consent,  they  should  find  the  defendant  not  guilty,  as 
charged,  but  guilty  of  grand  larceny,  and  fix  his  punishment  in  the 
penitentiary  for  not  less  than  one  nor  more  than  five  years,"  Ac. 

It  is  stated  by  text- writers  as  a  general  rule  that  larceny,  composed 
of  the  act  of  trespass  and  the  superadded  intent  to  steal,  is  not  com* 
raitted  when  this  trespass  and  this  intent  do  not  exist  at  the  precise 
moment  together.  And  certainly  there  can  be  no  complaint  of  the- 
Instruction,  because  it  did  not  compdrt  with  that  rule.  Nor  was  the 
jury  without  evidence  to  support  tne  verdict,  according  to  the  law 
thus  defined.  For  the  proof  is  convincing  appellant  saw  the  pocket- 
book  containing  the  money  when  Glazier  took  it  from  his  pocket,  and 
must  have  known  when  he  forcibly  and  unlawfully  took  away  the 
coat  he  was  also  carrying  away  the  money,  which  was  never  re- 
turned. 

There  may  be  a  case  where  property  innocently  and  without  force 
taken,  or  innocently  received  by  a  person,  would  not  amount  to  lar- 
ceny, because  not  composing  all  the  elements  of  that  crime,  although 
the  property  may  be  afterwards  wrongfully  appropriated.  But  the 
money  which  appellant  is  charged  to  have  stolen  was  not  innocently 
but  forcibly  and  unlawfully  taken,  and  not  having  been  returned 
must  be  regarded  as  feloniously  taken  and  converted. 

There  were  instructions  asked  by  appellant,  but  as  those  given 
cover  every  condition  in  which  the  offense  of  larceny  may  exist,  and 
any  other  or  further  instruction  would  have  served  only  to  confuse 
the  jury,  the  court  did  not  err  in  refusing  to  give  those  asked  by 
appellant. 

Judgment  affirmed. 


Hammili.  v.  L.  &  N.  R.  R.  Co. 

(Jailed  Oct.  1,  1892.) 

1.  Diath  by  willful  neglect — It  is  well  nettled  that  where  the  evidence  con- 
duces in  any  degree  to  establiBh  a  right  of  recovery  in  plaintiff,  it  is  im- 
proper to  instrnct  the  jury  to  find  for  the  defendant. 

2.  Same — Trespiuser  on  track — Decedent  lived  on  the  Ronth  side  of  the 
Licking  river,  jast  opposite  the  ronnd-hoase  of  the  appellee  on  the  north 
side  of  the  river,  at  which  he  had  been  for  some  time  employed.  It  was  his 
caatom  to  go  from  his  home  to  the  ronnd-honse  every  morning  by  way  of 
the  trestle  and  bridge  of  appellee  across  the  river.  He  was  killed  by  an  en- 
gine of  the  appellee  on  the  trestle  while  so  (coing  to  his  work.  Held — That 
the  evidence  in  this  case  did  not  anthorize  the  oonolasion  that  the  deceased 
was  a  trespasser  on  the  trestle,  bat  conduced  to  show  that  appellee  had  tac- 
itly* if  not  expressly,  licensed  him  to  use  the  trestle  and  bridge  in  goibg  to 
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liis  work,  and,  therefore,  those  in  charge  of  appellee^s  train  were  onder  abli- 
gation  to  Tigilantly  look  oat  for  deceased's  presence  there  andgtiard  against 
injuring  him. 

8.  Sam^ — Peremptoiy  instruction — In  this  action  the  evidence  conduced  to 
show  that  those  on  the  train  could  have  discovered  deceased's  perlLotiD  poai* 
tion  on  this  trestle  in  time  to  have  avoided  the  collision  with  him^  bad  they 
been  on  the  lookout,  and  that  the  engine  was  ont  of  repair  so  that  stenm  es- 
caped from  it  so  as  to  obstruct  the  view  of  the  track,  and  that  the  eni^ttiu 
was  not  moved  across  the  bridge  and  trestle  with  proper  eare.  Reticu  the 
peremptory  instruction  to  find  for  the  defendant  was  improper   aud  terror. 

Hallam  &  Myers  for  appellani. 

O'Hara  &  Bryan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Le\vl«. 

Appellant,  Ann  HammiU,  widow  of  James  HammiJJ,  brought 
this  action  to  recover  damages  for  destruction  of  his  life  by  allt^j^ed 
willful  negflect  of  servants  and  agents  of  appellee.  And  the  ijue>* 
tion  for  our  decision  is,  whether  the  lower  court  properly  instriicte<l 
the  jury,  at  conclusion  of  plaintitFs  evidence,  to  tind  for  the  defend- 
ant. As  said  in  L.  &  N.  K,  R.  Co.  v.  Howard's  admin iBtrat*jr,  ><1 
Ky.,  212,  **this  court  has  often  held  that  where  the  ^videnc**  con- 
duced in  any  degree  to  establisi)  the  right  of  recovery  it  is  iriJpro]»er 
to  instruct  to  find  for  the  defendant.'/ 

That  doctrine  is  in  accordance  with  the  well  settled  rule  making 
the  jury  the  sole  and  exclusive  triers  of  fact  in  both  criminal  and 
<!ivil  proceedings,  and  investing  them,  not  the  court,  with  pow^r  to 
judge  of  and  determine  the  weight  of  evidence  and  credibility  of  wit- 
nesses. Applying  to  this  the  test  indicated  in  the  case  citeti,  it  was, 
we  think,  error  to  give  the  peremptory  instruction  to  tht>  jury  of 
which  appellant  complains. 

It  appears  from  the  evidence  that  James  Ham  mill  was,  at  time  of 
his  death,  and  had,  for  many  years,  been  in  employment  of  appelk^t, 
and  for  about  one  year  next  preceding  that  event  was  daily  engaged 
about  the  round-house,  situated  in  Campbell  county,  on  the  north 
side  of  Licking  river,  while  his  residence  was  on  the  south  f^id** 
thereof  in  Kenton  county. 

At  the  south  end  of  the  railroad  bridge  is  a  trestle  connecting  it 
with  ground  higher  than  bank  of  the  river,  the  precise  length  of 
which  trestle  does  not  clearly  appear.  As  was  his  custom  the  dt*- 
ceased  had,  between  five  and  six  o'clock  a.  m.,  started  from  his  re-^- 
idence  to  the  round-house,  and  when  near  the  north  end  <>f  the 
trestle,  upon  which  he  was  traveling,  was  struck  and  knocked  off  by 
a  switch  engine  going  from  the  north  to  south  side,  to  which  was  itt- 
tached  two  or  three  freight  cars.  There  were  upon  the  enghie,  btv 
sides  the  engineer  and  fireman,  two  or  three  brakemen,  the  fireman, 
not  the  engineer,  having,  at  the  time,  charge  of  it. 

The  witness,  and  onlyone,  who  testified  on  the  trial  to  the  circum- 
stances under  which  the  collision  occurred,  resulting  in  deiith  of  ap- 
pellant's intestate,  was,  at  the  time,  a  brakeman  in  employment  of 
appellee,  who,  instead  of  going  with  the  engine  and  cars  across  the 
river,  as  he  testifies,  remained  on  the  north  side,  and  was,  at  the 
time,  near  the  switch  leading  from  the  main  track  to  the  company's 
yard,  and  was  near  enough  to  see  the  engine  and  cars  when  the  col- 
lision took  place.    He  testifies  that  he  heard,  just  befori;  the  de- 
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ceased  was  struck,  a  person  who  was  evidently  him,  cry  out  *'stop, 
for  God's  sake,  stop.'*  That  the  weather  was  somewhat  rainy  and 
misty  but  not  enough  so  to  obstruct  the  engineer's  view  of  the  track, 
and  the  inference  is  reasonable  he  might  have  seen  the  deceased  in 
time  to  avoid  the  collision.  The  witness  states  the  important  fact 
the  steam-chest,  on  the  right  side  of  the  engine,  leaked  very  badly, 
causing  so  much  steam  to  arise  therefrom  as  to  obstruct  the  view  of 
the  engineer  or  person  in  charge  of  the  engine.  It  further  appears 
the  employes  while  on  the  engine  were  scuffling,  and  the  jury  might 
reasonably  conclude  the  engine  was  not  moved  across  the  bridge 
with  proper  care. 

It  further  appears  that  there  was  no  other  convenient  way  for  the 
deceased  to  cross  the  river  from  his  residence  to  the  round-house  ex- 
cept upon  the  trestle,  which  was  too  narrow  for  a  person  to  get  out 
of  the  way  of  an  approaching  engine,  and  he  had  been  accustomed 
to  go  that  way.  The  evidence  does  not  authorize  the  conclusion  the 
deceased  was  a  trespa&ser.  On  the  contrary,  it  may  be  fairly  as- 
sumed the  appellee  knew  he  was  in  the  habit  of  going  that  way 
and,  therefore,  was  tacitly,  if  not  expressly,  licensed  to  do  so,  and 
those  in  charere  of  the  engine  that  killed  hiro  were,  therefore,  under 
obligation  to  vigilantly  look  out  for  his  presence  and  guard  against 
colliding  with  him. 

In  any  event  it  was  th^ir  duty  to  use  reasonable  care  to  avoid  kill- 
ing him,  after  discovering  hLs  presence,  and  there  is  evidence  con- 
ducing to  show  this  might  have  been  done,  for  the  track  on  the 
trestle  where  he  was  struck  is  on  up-grade,  the  engine  could  have 
b€«n  more  readily  stopped  than  on  a  down  or  even  level  grade. 

It  seems  to  us  clear  that  the  testimony  in  this  case  is  such  as  that 
the  jury  might  have  reasonably  inferred  the  collision  could  have 
been  avoided  if  those  in  charge  of  the  train  had  observed  proper  dil- 
igence, or  not  been  hindered  seeing  the  deceased  by  the  steam  from 
the  defective  steam-chest,  and,  consequently,  if  permitted,  might 
have,  in  their  judgment,  found  sufficient  evidence  to  warrant,  and» 
consequently,  returned  a  verdict  of  willful  neglect. 

There  was  an  effort  on  cross-examination  to  contradict  and  depre- 
ciate the  credibility  of  the  main  witness  for  appellant.  But  whether 
the  testimony  of  that  witness  was  credible  or  not,  or  to  what  extent 
he  was  entitled  to  be  believed,  was  exclusive  province  of  the  jury, 
not  of  the  court  to  determine. 

Wherefore,  the  judgment  is  reversed  for  a  new  trial  and  further 
proceedings  consistent  with  this  opinion. 


HoBsoN  V.  Cartwright,  &c. 
(Fifed  OcL  11,  1892.) 

1.  Constntctivn  of  deeds — It  shoald  never  be  RBsnmed,  in  the  absence  of 
plain  and  nnambi^nons  words  to  such  effect,  that  parties  contract  in  relation 
to  the  sale  or  exchange  of  real  property,  with  sole  reference  to  its  present 
condition,  and  without  at  all  contemplating  or  providing  foi^  future  changes 
and  improvements  that  may  take  place  in  or  about  it.  Sach  construction  is 
not  suited  to  the  condition  of  a  country  fi^rowing  and  changing  so  rapidly 
in  all  its  relations  of  property,  as  well  as  its  value  and  modes  of  enjoy- 

-  ment. 

2.  Same — Elements— K  vendor  conveyed  a  lot  to  N.  in  May,  1845,  with  the 
condition  annexed  that  N.  and  his  heirs  and  assigns  were  never  to  erect  any 
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baildinf^  thereon,  between  40  and  90  feet  from  the  front  line  tUereoff  itich 
«pace  to  remain  .open  t«)  light  and  air  for  soch  baildinf^s  as  the  T«*ndor  might 
then  have  or  thereafter  erect  on  adjacent  lots  owned  by  him.  And  the  Teu^ 
dor  stipulated  that  he  wonld  not  erect  any  bnildins:  more  than  une  story 
tiifi^hon  part  of  an  adjacent  lot  owned  by  him,  back  of  an  existing;  connUu};- 
room  thereon,  the  object,  as  recited,  bein^  to  prevent  N.  being  incouimodf'd 
in  regard  to  light  and  air  in  the  back  part  of  his  lot  by  any  high  building  nn 
the  adjacent  lot  back  of  thn  counting-room.  Afterward  the  vendor  fiold 
■the  adjacent  lot,  and  in  the  deed  recited  his  agreement  with  N.  Above  men- 
tioned. At  the  time  of  the  conveyance  to  N.  the  lot  back  Of  the  oountin^- 
•room  was  occupied  by  a  one-story  building  In  this  action  between  remote 
"vendees,  claiming  the  adjoining  lots  under  the  two  deeds  mentioned,  Hdd^ 

First — Whatever  easement  N.  enjoyed  in  the  adjoining  lot  of  his  vendor 
"by  the  terms  of  the  conveyance  to  him  was  annexed  to  his  lot  and  pattsed 
to  his  vendees. 

Second — The  provision  concerning  the  erection  of  a  building  not  more  than 
one-story  high  back  of  the  counting-room  was  intended  to  prevent  the  erec- 
tion of  a  two-story  building  thereon,  or  the  addition  of  a  second  ^tory  to 
the  existing  one-story  building,  but  it  was  not  intended  to  forevi-r  nnd  duuI- 
terably  confine  the  latter  building  to  the  precise  height  it  was  then.  And 
the  owner  thereof  may  increase  the  height  of  the  existing  one  i^tory.  pro-^ 
^ided  he  does  not  make  the  one  story  so  unusually  and  nnreasonnbly  high  a» 
to  destroy  all  benefit  of  the  easement  annexed  to  the  adjacent  Lot,  or  doe^ 
not  impair  it  to  an  extent  not  contemplated  by  the  parties  to  the  origlnul 
conveyances. 

Rodes,  Settle  &  Rodes  for  appellant. 

Oalloway  &  Gaius  and  Sims  &  Covington  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

Tn  May,  1842,  Graham,  Howarth  &  Graham  conveyed  to  Tj^aac 
Newton  a  parcel  of  land,  fronting:  12  feet  on  Main  street  and  t^.vtwnd- 
ing  back  200  feet  to  an  alley,  in  the  town  of  Bowling  Greetu  In  the 
deed  was  a  reservation  or  condition  that  Newton  nor  his  heirs 
or  assigns  was  ever  to  erect  any  building  on  the  lot  between  M)  and 
90  feet  from  the  front  line  thereof;  such  intermediate  space  tort-main 
open  to  light  and  air  for  any  building  the  grantors  then  had  or 
might  erect  upon  the  residue  of  lots  62  and  o8,  not  then  sold  to  him. 
It  was  further  stipulated  that  the  grantors  were  not  to  erect  any 
building  more  than  one  story  high  on  the  part  of  said  two  lots 
reserved  from  sale  to  him,  back  of  their  then  existing  counting-room; 
the  object  of  that  agreement,  as  recited  in  the  deed,  being  that  said 
Newton  was  not  to  be  incommoded  in  regard  to  light  in  the  hack 
part  of  his  premise  by  any  high  buildings  on  their  premises,  back 
of  their  counting-room. 

In  October,  1842,  the  same  grantors  conveyed  to  Atchison  a  imrcel 
of  land,  fronting  20  feet  on  the  same  street  and  extending  back  liOiJ 
feet  and  adjacent  to  Newton's  lot,  being  the  same  upon  which  m\d 
counting-room  was  situated.  In  that  deed  it  was  recited  that  the 
grantors  transferred  to  the  grantee  all  right  and  privilege  of  light 
and  air  reserved  by  them  in  the  deed  to  Newton.  And  it  was  also 
stipulated  that  said  Atchison,  his  heirs  and  assigns,  were  to  be  Iwu  nd 
by  the  covenant  contained  in  that  deed,  which,  and  the  object 
thereof,  were  specially  set  forth,  and  that  neither  he  nor  tliey  should 
-ever  erect  any  building  more  than  one  story  high  on  the  lot  back  of 
dsaid  counting-room. 
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It  appears  from  the  evidence  that  on  the  Newton  lot  is  a  two-story 
house,  extending  back  40  feet,  now  owned  and  used  by  appel- 
Jant  as  a  business  house.  On  the  Atchison  lot  is  a  two-story 
building,  e>  tending  back  60  teet  to  a  one-story  one,  extending  40 
feet  further,  the  whole  structure  100  feet  deep,  being  owned  and  used 
by  appellees  as  a  store  or  merchant's  house. 

This  action  was  brought  in  1889  by  appellant,  claiming  as  remote 
vendee  under  Newton  to.  enjoin  appellees  increasing  the  height  of 
the  one-story  structure,  which  it  was  alleged  he  was  about  doing, 
and  that  the  evidence  shows  he  has  done  to  the  extent  of  about  two 
feet  by  building  up  the  wall,  it  being  a  brick  house. 

There  can  be  ho  serious  dispute  of  the  eiiseinent  claimed  being 
annexed  to  the  lot  conveyed  by  Graham,  Ac,  to  Newton,  and,  conse- 
quently, following  it  into  the  hands  of  appellant.  For  it  was  not 
only  in  express  terms  thereby  granted  but,  in  the  subsequent  deed 
to  Atchison,  specially  reserved,  in  place  or  consideration  of  which  the 
Newton  lot  was  charged  with  a  reciprocal  easement,  ever  since 
enjoyed. 

The  only  question  then  is  to  what  extent,  according  to  a  fair 
construction  of  the  two  Graham  deeds,  which  do  not  essentially  difler 
on  that  subject,  such  easement  was  intended  to  be  granted  and  en- 
joyed by  Newton  and  those  claiming  under  him.  And  in  determin- 
ing that  question  regard  must  be  had  to  the  rights  of  the  owner  of 
^he  servient  estate  as  well  as  of  the  owner  of  the  dominent  estate. 

Fi)r  both  deeds  plainly  show  it  was  not  intended  to  wholly  deprive 
Atchison  and  those  claiming  under  him  ol  the  use  and  enjoyment 
of  the  lot  conveyed;  while  the  actual  existence  of  the  one-story 
building  on  his  lot,  extending,  as  it  djd  then  and  does  now,  60  feet 
beyond  the  Newton  building,  necessarily  restricted  Newton  and 
those  claiming  under  him  to  a  partial  and  imperfect, use  of  light  and 
air  coming  from  that  direction,  his  main  reliance  therefor  being  the 
open  space  in  rear  of  his  own  building. 

But  it  is  somewhat  questionable  whether  it  was  intended  there 
should  be  any  restriction  at  all  as  to  the  height  ol  the  present  one- 
story  building.  For  Atchison  was  inhibited  in  the  language  of  the 
deeds  from  ^'erecfing  any  building  more  than  one-story  high  on  the 
part  of  said  lot  back  of  the  counting-house;"  which  restriction  does 
not  seem  to  be  properly  applicable  to  the  one-story  building  in 
•question,  that  some  of  the  witnesses  testify,  was,  at  date  of  the  deeds, 
already  erected  and  being  used  in  connection  with  the  two-story 
building  in  front  as  one  business  house.  We  will,  however,  consider 
iind  determine  the  case  as  if  the  restriction  did  apply  to  the  structure 
which  appellee  has  added  to. 

We  think  it  evident  the  parties  had  in  view,  and  that  the  purpose  . 
-of  the  restriction  was  to  prevent  the  erection  of  any  two-story  build- 
ing back  of  the  counting-room,  or  it  may  be  to  prevent  the  raising 
of  the  existing  one-story  structure  to  the  height  of  a  two-story  build- 
injr,  and  that  it  was  not  intended  to  unalterably  and  forever  confine 
the  latter  to  the  precise  height  it  then  was.  For  the  object  of  grant- 
ing: the  easement  as  recited  in  both  deeds  was  that  *' Newton  should 
not  be  incommoded  in  regard  to  light  and  air  in  the  back  part  of  his 
premises  by  any  hig/i  building,''  by  which  was  clearly  meant  a  tvvo- 
:8tory  building. 

Moreover,  it  will  be  observed  that  while  the  space  in  rear  of  New- 
town's store-house,  upon  which  he  was  prohibited  erecting  any 
building,  was  particularly  measured  and  described  by  feet,  as  was 
done  in  respect  to  the  lots  conveyed,  the  height  of  such  building  as 
might  l>e  erected  back  of  the  counting-room  was  simply  limited  to 
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one  story,  which  is  the  distance  from  one  floor  of  a  house  to  another^ 
thai  may  hie  increased  or  decreased  at  will  without  at  all  destroying 
identity  of  the  buildinpf. 
'  It  seems  to  us,  therefore,  if  the  parties  had  intended  to  prescribe 

^ , '  a  definite  and  fixed  height,  above  which  the  one-story  building  was 

!'  never  to  be  increased,  if  any  restriction  at  all  is  applicable  to  it,  it 

J  would  have  been  so  plainly  stated  in  the  deeds.    And  as  it  was  not 

done  we  do  not  see  how  appellant  can  complain  until  appellee  has 
A  added  or  is  about  to  ada  another  /jtory  to  the  present  one-story 

;^  > .  structure,  or  at  least  until  he  has  made  or  is  about  to  make  ttie 

*■   ,\  present  story  so  unusually  and  unreasonably  hij^h  as  to  destroy  all 

r  benefit  of  the  easement  or  impair  it  to  an  extent  not  contemplated 

'•  by  the  parties. 

(v  The  purpose  of  appellees  in  increasing  height  of  the  one-story 

■<"  building  to  the  extent  of  two  feet,  as  alleg«5i  and  shown,  was  to  have 

i.'  the  ceiling  thereof  even   with  that  of  the  front  building,  thereby 

making  a  store-room  of  the  depth  of  100  feet,  having  a  ceiling  of 
uniform  height  from  front  to  rear. 
/  If  they  had  a  right  to  increase  the  height  of  the  one  story  at  all 

it  certainly  has  not  been  exercised  unreasonably,  nor,  so  far  as  the 
record  shows,  for  an  improper  purpose.  On  the  contrary,  the  im- 
provement was  necessary  for  successful  operation  of  their  business 
as  merchants.  And,  giving  the  deeds  a  just  and  fair  interpretation, 
^  we  do  not  think  appellant  has  been  unreasonably  or  illegally  in- 

commoded; certainly  he  has  not  been  incommoded  by  erection  of 
'*any  high  building''  in  meaning  of  the  deeds. 
-  ^  The  only  possible  ground  upon  which  he  can  found  a  cause  of  action 

\  is,  that  the  actual  height  of  the  one-story  structure,  at  date  of  the- 

,  deeds,  was  intended  by  the  parties  to  remain  fixed  and  unchanged,, 

whatever  might  be  the  future  increase  of  population  and  business  of 
Bowling  Green  a nd.'con sequent  necessity  for  changing  and  improving 
appellee's  store-house  to  correspond  with  changed  and  improved 
methods  of  doing  business. 

There  is  nothing  in  the  language  or  context  of  the  two  deeds  re- 
quiring such  interpretation,  and  for  the  same  reasen  that  has  induced 
this  and  courts  generally  of  this  country  to  reject  the  English  rule- 
as  to  presiTiption  right  to  light  and  air,  it  should  not  be  given* 
That  reason  is,  that,  as  stated  in  Washburn  on  Easements,  498,  **such 
construction  is  not  suited  to  the  condition  of  a  country  growing  and 
changing  so  rapidly  in  all  its  relations  of  property  as  well  as  its  value 
and  modes  of  enjoyment.'' 

It,  therefore,  should  never  be  assumed,  in  absence  of  plain  and 
unambiguous  words  to  such  efTect,  that  parties  contract  in  relation 
to  sale  or  exchange  of  real  property  with  sole  regard  to  its  present 
condition  and  without  at  all  contemplating  or  providing  for  future 
changes  and  improvement  that  may  take  place  in  or  around  it. 
In  our  opinion  it  was  not  error  to  dismiss  the  action. 
Judgment  afiirmed. 
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Kentucky  Flour  CJo.  v.  Smith,  &v. 
(Filed  Sept.  21, 1892.) 

A  contract  based  upon  an  illegal  consideration  will  not  be  en/tirti-J^  and,  while  nn 
illegal  agreement  will  not  be  raised  by  implication,  it  its  not  decefisarj,  irt 
order  to  invalidate  tbQ  contract,  that  any  particular  form  of  wordsi  tihotild 
be  nsed  or  that  the  illegality  shonld  appear  in  a  contract  f^h  wnttsD.  It  can 
be  proved  just  as  any  other  contract. 

Where  a  company  procured  the  arrest  of  an  employe  who  hnd  etnbez^led 
its  fands  and  afterwards,  with  the  understanding  that  *Hhe  th alter  wr&  to  b« 
kept  quiet,*'  took  from  him  and  his  brothers  a  note  f<secDred  by  inortf^Rge, 
and  when  the  case  was  called  refused  to  prosecute,  saying  that  the  matter 
had  been  settled  so  far  as  the  company  was  concerned,  the^t^  facta  appearing 
upon  the  trial  of  an  action  upon  the  note  and  mortgage,  were  fiufficient  to 
establish  the  defense  that  the  note  and  mortgage  were  eEt^cuted  for  an  illegal  < 
consideration. 

Fairleigh  &  Straus  for  appellant. 

Strather  &  Gordon  for  appellees. 

Appeal  fronn  Louisville  Law  and  Equitj'  Court. 

Opinion  of  the  court  by  Jud^e  Barbour. 

The  only  question  in  this  case  is,  whether  the  evitlt^nce  tssufticient 
to  establish  the  defense  that  the  note  and  mortgage  sued  on  were  ex- 
ecuted for  an  illegal  consideration. 

The  appellant,  the  Kentucky  Flour  Connpany,  in  a  corporation. 
One  Ballard  Smith,  while  in  the  employ  of  the  company,  embezzled 
11,50(1  of  its  funds.  The  company  employed  a  detoctive  and,  nt  ItB 
instance,  Smith  was  arrested  and  placed  in  jail  thou^rh,  at  tlie  time, 
no  special  charge  se^ras  to  have  been  publicly  miide  uffiiinst  him. 
Whether  a  warrant  was  sued  out  by  the  otficers  of  the  company  is 
not  made  plain;  the  evidence  rather  indicates  that  tlio  warrant 
charging  Smith  with  the  embezzlement  of  appellutit*s  funds  was 
obtained  after  Smith  had  been  placed  in  jail,  with  purposely  no 
specific  .charge  lodged  against  him,  by  one  Lammers,  a  trt^iitor  nf 
Smith,  who  resorted  to  that  mode  for  co-ercing  the  payment  of  his 
debt. 

It  is  shown  that  after  Smith  was  jailed,  Lammert^,  heart n^ij  of  his 
trouble  with  the  company,  saw  its  oifficers  and  said  to  tlicni  that  he 
understood  that  they  were  going  to  take  a  mortgaueon  his  (Hmith's) 
home  place,  and  that  he  expected  to  come  in  pro  rata.  They  replied 
by  asking  him  what  they  had  to  do  with  his  debt,  whtm  he  retorted 
that  he  would  let  them  know  what  they  had  to  do  witli  it. 

Lammers  says  he  swore  out  the  warrant.  It  is,  however,  imma- 
terial who  swore  out  the  warrant,  though  these  facts  toiul  to  support 
the  appellees'  contention  that  it  was  tlxe  agreement  that  X\w  Tiiatter 
was  to  be  kept  as  quiet  as  possible. 

John  Smith,  the  son  of  Ballard  Smith,  upon  hearinir  {jf  his 
father's  arrest,  before  he  was  placed  in  jail,  went  to   Hsishaw,  the 

g resident,  and  Gardner,  the  secretary  of  the  company,  his  fvUher 
avingbeen  taken  to  them, and,  to  use  his  own  langua^'e.  In  respond 
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to  the  qaestion  as  to  what  arranj^ement  was  made  about  the  prosecu- 
tion of  his  father  after  the  execution  of  the  mortgagee,  said:  *'No 
arrangement  at  all;  it  was  mutually  understood  t>etween  the  officers 
and  my  father  that  the  thing  was  to  be  kept  quiet;  that  was  my  sug- 
gestion. The  flour  company  told  me  repeatedly  that  all  they  want^ 
was  their  money;  that  if  we  would  secure  them  they  would  keep 
the  matter  quiet;  that  they  would  do  all  in  their  power  to  keep  the 
thing  down." 

Gardner  says  that  the  object  in  putting  Smith  in  jail  *'wrts  that  he 
should  be  punished  in  case  the  matter  was  not  settled."  **Our  object 
in  the  whole  matter  was  to  try  to  secure  the  amount  due  the  com- 
pany. If  our  debt  was  secured  or  paid  there  was  no  reason  why  we 
should  prosecute  him.  I  njay  have  said  something  to  that  effect  to 
them  but  I  did  not  agree  not  to  prosecute  them  even  if  the  case  was 
settled."  Bashaw's  testimony  is  more  guarded,  but  is  sul)stantially 
the  same  as  that  of  Gardner. 

The  undisputed  facts  are  that  John  Smith  p^iid  $200  in  money  to 
the  company  and  his  father  paid  to  it  $235.  For  the  balance,  $1,072, 
a  note  and  mortgasre  were  drawn  up  to  be  executed  by  Ballard 
Smith  and  his  brothers  and  sisters,  the  property  to  be  mortgaged 
being  a  tract  of  land  jointly  owned  by  them. 

The  mortgage  was  drawn  up  on  the  19th  of  November  but  was  not 
fully  executed  until  the  28th.  In  the  meantime  Smith  was  confined 
in  )ail  and  his  case  was  called  and  continued  until  the  c/ay  the 
mortgage  was  flnijlly  perfected,  when  the  case  was  again  called  in 
the  city  court  and  Bashaw,  the  president  of  the  company,  stating  to 
the  court  that  the  whole  matter  had  been  settled  as  far  as  the  com- 
pany was  concerned,  the  court  dismissed  the  case  and  discharged  the 
prisoner. 

We  agree  with  counsel  that  an  illegal  agreement  will  nut  be  raised 
by  implication;  that  an  express  ajrreement  is  necessary.  But  by  this 
is  not  meant  that  any  particular  form  of  words  shall  be  used  or  that 
the  ille::i:al'ty  shall  appear  in  the  contract  as  written — it  can  be  proved 
just  as  any  other  agreement  can  be  proven.  **An  agreement  in 
which  no  illegality  appears  and  of  which  neither  the  consideration 
nor  the  promise  in  itself  imports  any  illegality  may,  nevertheless, 
be  made  for  an  illegal  purpose,  and  the  agreement,  though  unob- 
jectionable in  its  terms,  may  then  be  rendered  void  by  the  illegality 
of  the  purpose  for  what  it  is  made."  5  Lawson's  R.  and  R.,  section 
2,429. 

It  seems  to  us  that  the  evidence  clearly  sustains  the  chancellor  in 
his  judgment,  holding  that  the  note  and  mortgage  were  made  for  an 
illegal  consideration.  Any  agreement  which  prevents  or  Impedes 
the  due  course  of  public  justice  is  invalid.    Chitty's  Contracts,  991. 

The  promise  of  the  appellant^s  officers  to  keep  the  matter  quiet 
can  have  no  other  meaning  than  that  they  would  not  prosecute 
Smith.  True,  if  called  upon  to  do  so  they  would  be  compelled  to 
testify  to  the  facts  within  their  knciwledge — facts  which  were  pe- 
culiarly within  their  keeping  and  without  which  there  could  be  no 
foundation  for  the  beginning  of  a  prosecution— no  sort  of  contract 
could  have  exempted  them  from  this  liability.  The  suppression  of 
such  facts  tended  to  defeat  any  prosecution  and  it  was  just  such  cases 
that  the  rule  was  intended  to  meet. 

The  company  knew  that  John  Smith  was  to  procure  the  note  and 
mortgage,  it  was  made  an  agreement  with  the  company  that  he  un- 
dertook to  have  them  executed.  After  they  were  executed  the 
company  accepted  them  and  is  now  suing  upon  them:    It  was,  there- 
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fore,  competent  for  the  appellants  to  prove  the  representations  made 
by  John  Smith  to  them  to  induce  them  to  execute  them. 

But,  aside  from  this  evidence,  the  other  evidence  sustains  the  judg- 
ment, and  it  is  affirmed. 


Truax  v.  Commonwealth. 

(Filed  Sept.  21,  1892.) 

A  razor  is  a  deaiHy  iveapon  within  the  meaning  of  the  statute  against  Carry- 
ing concealed  a  deadly  weapon  upon  the  person.  And  one  who  carries 
enoh  a  weapon  npon  his  person  is  guilty  under  the  statute  without  regard  to 
the  intent  with  which  the  weapon  is  curried. 

H.  Kennedy  and  Ross  <fe  Owens  for  appellant. 

W.  J.  Hendrick  and  R.  Reid  Rogers  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

Is  a  razor  a  deadly  weapon  within  the  meaning  of  the  statute 
:against  carrying  concealed  a  deadly  weapon  upon  the  person?  In 
many  of  the  States  all  weapons  meant  to  be  placed  on  the  prohibited 
list  are  named.  The  statutes  of  others  include  pistols,  dirks,  razors, 
4&c.,  and  all  weapons  of  a  similar  character,  but  our  law  (General 
Statutes,  chapter  29,  section  29)  prescriles  a  penalty  against  so  carry- 
ing? upon  or  about  one's  person  any  deadly  weapon,  other  than  an 
ordinary  pocket  knife. 

That  theL^islature  by  this  broad  declaration  intended  to  make  it 
unlawful  for  the  citizen  to  carry  concealed  any  weapon  which  is  or 
could  be  habitually  so  carried,  and  with  which  personal  injury  could 
be  inflicted,  save  the  one  excepted,  seems  clear.  That  it  was  not  in- 
tended to  restrict  this  list  to  such  weapons  or  instruments  as  are 
made  and  designated  for  offensive  or  defensive  purposes,  or  for  the 
destruction  of  life,  seems  equally  clear. 

Counsel's  contention  that  a  razor  could  not  come  within  the  scope 
and  purview  of  this  law,  though  confessedly  a  most  deadly  weapon, 
because  it  was  designed  for  a  lawful  purpose,  is  not  well  taken. 
When  and  while  used,  or  intended  for  use  as  an  article  of  the  toilet, 
it  is  not  nor  need  not  be  concealed,  but  the  man  who  carries  it  up<m 
his  person  hidden  from  the  public  view,  arms  himself  with  a  weapon 
deadly  in  its  nature  and  merciless  in  its  power  to  do  harm,  and  is,  in 
our  opinion,  as  guilty  of  a  violation  of  the  law  as  he  who  so  carries 
the  pistol,  dirk  or  the  sling-shot. 

The  chLsei  was  designed  by  man  for  a  ligitimate,  innocent  and 
useful  purpose,  and  yet  it  could  hardly  be  claimed  that  (me  who  car- 
ri«l  this  instrument  concealed  upon  his  person  was  not  a  violator  of 
the  law,  for  that  it  could  be  perverted  from  its  original  design  into  a 
dangerous  and  deadly  weapon  can  not  be  denied. 

Of  course  the  purpose  with  which  the  razor  in  this  case  was,  or 
might  have  been  carried,  can  have  no  bearing  upon  the  result.  To 
hold  otherwise  would  emasculate  the  statute.  If  carried  on  or  about 
the  pt»r8on  innocently  and  lawfully  it  must  be  carried  openly.  Car- 
ried concealed  the  law  is  disregarded  and  the  penalty  should  be  in- 
flicted, it  matters  not  with  what  intention  it  was  so  carried.    Were 
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it  not  SO  the  appellant  could  hardly  claim  protection  by  reawjn  of  his 
intention,  in  the  face  of  the  charge  that  he  not  only  carried  a  razor 
concealed  on  his  person  on  the  day  named  in  the  indictmetit,  but  on 
divers  other  days  within  twelve  months  next  preceding  that  date. 

The  demurrer  to  the  indictment  was  properly  overruled,  and  the 
judgment  is  affirmed  with  damages. 


SUPERIOR  COURT  ABSTRACTS. 


Mattingly  v.  Mathews,  <feo. 

Filed  October  12,  1892.     Appeal  from  Daveies  Circuit  Court.    Opiniofi  of  the 
court  by  Judge  Barbour,  affirming. 

1,  Sa/t'S  of  personal  pt'o pert  v — Acceptance  after  opportunity  to  inspect — In  sales  of 
peFAonal  property,  to  be  delivered  at  a  future  day,  a  representation  of  the 
flUFLlity  of  the  thing  sold,  where  the  quality  can  be  as  easily  ascer- 
triiiied  at  the  time  of  delivery  as  at  any  subsequent  time,  can  not  be 
\  rffiitBd  as  a  warranty.  And  if  the  vendee  accepts  the  good:«  he  oan  not  af- 
tf^rwFirds  claim  a  deduction  from  the  contract  price  on  the  ground  that  they 
were  not  of  the  required  grade  or  quality. 

2,  Same — Defendant,  a  distiller,  proposed  to  buy  a  lot  of  corn  which 
pl^iutiffs  had  at  their  farm,  agreeing  that  if,  after  inspecting  it  it  proved 
to  be  of  the  quality  represented,  to  take  it  at  a  certain  pfioe  per  bn&hel,  and 
to  ijteud  a  barge  to  plaintiff's  farm  to  receive  it.  Defendant  had  the  barge 
towed  to  plaintiff's  farm,  and  it  was  loaded  with  a  part  of  the  corn.  De- 
f<^i>dRnt  had  no  one  there  to  inspect  the  corn.  After  the  barge  was  loaded 
it  WAS  towed  down  to  defendant's  distillery,  and  defendant  then  refused  to 
tFike  the  corn,  notifying  plaintiffs  that  it  was  not  of  the  quality  represented. 
Piuin tiffs  then  had  the  corn  towed  to  another  distillery,  and  there  sold  at 
]e«!4  price  than  the  defendant  had  agreed  to  pay,  which  was  the  best  price 
tht'y  could  obtain.  In  this  action  to  recover  the  difference  between  the  coh' 
tract  price  and  that  they  obtained  in  the  resale  and  their  expenses  incurred 
in  consequence  of  defendant's  breach  of  the  contract,  Held — That  the  coart 
properly  instructed  the  jury  that  if  the  defendant  received  the  corn  on  tb« 
biirge  they  should  find  for  plaintiffs;  but  if  the  defendant,  by  his  oontrnct, 
we\^^  to  have  an  opportunity  to  inspect  the  corn  at  the  time,  or  before  beiai^ 
placed  on  the  barge,  and  plaintiffs  placed  it  on  the  barge  without  def«nd- 
Hiirs  knowledge,  or  without  allowing  him  an  opportunity  to  inspect  it,  nad 
defendant  did  not  waive  his  right  to  inspect  it,  the  placing  the  corn  on  kh« 
barg<^  was  not  a  receiving  of  it  in  the  meaning  of  the  first  part  of  the  in- 
j^trocrion . 

"A,  Ri^ht  of  I'endor  to  resell  and  fecoi*er  difference  in  price — The  resale  of  Ibe 
corn  by  plaintiffs  after  defendant  refused  to  receive  it  did  not  amount  to  ad 
eli^ction  to  rescind  the  contract.  If  the  buyer  unreasonably  refuses  to  ac- 
cept the  article  sold  the  seller  is  not  obliged  to  let  it  perish  on  his  hands  npd 
i-Ein  tne  risk  of  the  solvency  of  the  buyer. 

4,  Same — Expenses  of  itsale — The  expenses  of  towing  the  barge  and  tbft 
other  expenses  incurred  in  making  the  resale  were  recoverable  if  the  plain- 
titTa  were  entitled  to  recover  at  all. 

C*  S.  Walker  and  John  G.  Wier  for  appellant;  Sweeney,  Ellis  &.  Sweeney 
for  appellee. 
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Commonwealth  t.  Bbown,  &c. 

Filed  October  12,  1892.    Appeal  from  Livingston  Circoit  Conrt.    Opinion  of 
the  ooart  by  Jud^e  Barbonr,  afiBrming. 

1.  Bail — Authority  to  take  bond^^\i^Te  the  accused  is  admitted  to  bail  by  an 
exan^ining  court,  the  magistrate  holding  the  examining  court  is  the  only 
officer  authorized  to  take  bail  before  the  commitment  of  the  accused  to  jail. 
After  commitment  and  before  the  next  term  of  the  circuit  court,  the  com* 
mittinfi:  magistrate  and  county  judge  are  the  only  officers  authorized  to  take 
the  bail.  And  neither  of  the  officers  named  can  delegate  his  authority  to  anp 
other  person  or  officer. 

2.  Same — An  admission  by  one  of  the  sureties  made  to  the  committing  mag- 
istrate after  the  discharge  of  the  prisoner  can  not  give  vitality  to  a  bond 
that  was  void  when  executed. 

W.  J.  Hendrick,  R.  Reid  Rogers  and  J.  C.  Hodge  for  appellant;  Bush  k. 
Woo  ten  for  appellees. 

Commonwealth  v.  Cabtxb,  <fcc. 

Filed  October  12,  1892.     Appeal  from  Casey  Circuit  Court.  .  Opinion  of  the 
court  by  Presiding  Judge  Yost,  reversing. 

1.  An  indictment  for  gaming^  which  charges  that  the  defendants  unli^wfuUy 
played  at  gaqies  of  cards  and  dice  with  each  other,  in  which  games  money 
and  property  of  value  was  bet,  won  and  lost,  is  good  under  an  amendment 
to  article  1,  chapter  47,  General  Statutes. 

2.  Election  by  Commonwealth's  attorney  to  prosecute  under  particular  statute — 
Where  an  indictment  is  j^ood  under  one  statute  the'  fact  that  the  Common- 
wealth's attorney  elects  to  prosecute  under  another  statute  under  which  the 
indictment  is  not  good  will  not  authorize  the  court  to  sustain  a  demurrer  to 
the  indictment.  Therefore,  although  the  judgment  sustaining  demurrer  and 
dismissing  the  indictment  in  this  case  recites  that  the  Commonwealth's  at- 
torney ^'elected  to  stand  upon  the  statute  denouncing  oontz,  craps  and 
l^ames  played  with  dice  and  other  similar  contrivance,*'  under  which  statute 
the  indictment  is  not  good,  it  was  error  to  sustain  the  demurrer,  the  indict- 
ment being  good  under  another  statute. 

W.  J.  Hendrick  and  Wm.  Herndon  for  appellant;  R.  C.  Warren  for  ap- 
pellees. 

Swabtz  v.  MoMahon. 

Filed  October  12,  1892.     Appeal  from  Nicholas  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Yost,  affirming. 

1 .  A  neiv  trial  will  not  be  granted  upon  the  ground  of  newly  discovered  evidence 
unless  the  new  evidence  would,  in  the  opinion  of  the  court,  have  a  prepon- 
derating influence  upon  another  trial. 

2.  Where  the  neivly  discoz'ered  evidence  is  merely  cumulative  it  does  not  present 
a  good  ground  for  a  new  trial. 

Kennedy  &  Son  for  appellant;  B.  H.  Robinson  and  John  P.  Norvell  for 
appellee. 

Davis,  <fcc.  v.  Wilson's  kx'tx. 

Filed  October  12,  1892.      Appeal   from   Marion  Circuit  Court.     Opinion   of 

the  court  by  Presiding  Judge  Yost,  affirmin(f. 

Implied  contract — Where  acts  of  kindness  are  voluntarily  rendered  without 
request,  or  where  the  circumstances  account  for  the  transaction  on  some 
theory  more  probable  and  just  than  that  of  a  promise  of  payment  no  such 
promise  will  be  implied. 

In  this  action  against  an  executor  to  recover  for  attention  to  the  testator 
during  his  last  illness,  the  plaintiff  and  the  testator  being  neighbors,  the 
oironm stances,  instead  of  being  such  as  to  imply  a  promise  to  pay  for  the 
services,  wholly  negative  that  presumption. 

Sam  T.  Spalding  and  John  T.  Fogle  for  appellants;  Samuel  Avritt  for  ap- 
pellee. ^  I 
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Paths  y,  Commomwxaltk. 

Filed  October  12,  1892.    Appeal  from  Oraves  Circoit  Coart.     Opinion  of  tfav 
eoort  by  Jadge  Brent,  affirming. 

1.  Liability  on  appeal  bon4/—yfheTe  the  defendant  in  a  proseootion  for  a 
misdemeanor  has  prosecuted  an  appeal  from  an  inferior  court  to  the  circait 
court,  and  judgment  has  been  rendere(l  against  him  on  the  appeal,  the  itept 
necessary  to  fix  the  liability  of  the  sureties  in  the  appeal  bond  h&Hug  been 
(aken,  all  that  is  necessary  in  order  to  initiate  a  proceeding  on  the  bond  u 
a  summons  issued  at  the  request  of  the  Commonwealth's  attorney,  A  pe- 
tition is  not  necessary. 

2.  TAal  thefe  is  another  suit  pending  will  not  avail  the  defendants^  this  coott 
having,  upon  appeal,  ordered  that  suit  to' be  "dismissed  without  prejudice." 
It  was  not  necessary  for  the  Commonwealth  to  wait  until  that  mandate 
was  entered  in  the  court  below  before  instituting  another  proceeding, 

3.  In  a  proceeding  upon  an  appeal  bond  the  court  will  not  inquire  into  alleged 
errors  upon  the  trial  of  the  appeal. 

4.  Appeal  from  city  court — A  provision  in  a  city  charter  giving  the  city  eoort 
the  right  to  hear,  try  and  determine  ^'finally"  all  prosecutions  for  violations 
of  city  ordinances  does  not  prohibit  an  appeal  to  the  circuit  cotitt,  bat 
simply  means  that  the  city  court  shall  proceed  to  judgment  on  the  matter, 
and  not  stop  at  a  preliminary  investigation. 

B.  O.  Hester,  D.  Smith  and  Stephen  Elmore  for  appellant;  W.  I.  Hendriok 
and  R.  Reid  Rogers  for  appellee. 

City  of  Covinqtom  v.  Ulbioh. 

Filed  October  12,  1892.    Appeal   from  Kenton  Circuit  Court.     Opinion  of 

the  court  by  Judge  Brent,  affirming. 

In  an  action  against  a  city  to  recover  damages  for  injuiy  to  plaintiff'*  s  proper^ 
from  the  making  of  a  fill  by  the  city  which  caused  an  overflow  of  water  upon 
his  premises,  the  amount  which  the  plaintiff's  property  has  bean  appreciated 
in  value  by  reason  of  the  improvement  can  not  be  deducted  from  the  dam- 
ages the  plaintiff  has  suffered,  and  it  is,  therefore,  not  competent  for  the 
defendant  to  prove  such  appreciation  in  value. 

W.  A.  Byrne  for  appellant;. J.  T.  and  C.  H.  Fisk  for  appellee. 

Baldwin  it  Co.  v.  Kkndall. 

Filed   October  12.   1892.    Appeal  from    Morgan  Court  of   Common  Pleas- 
Opinion  of  the  court  by  Judge  Brent,  reversing. 

Judicial  sales — htiertneddling  of  purchaser — In  this  action,  in  which  personml 
property  was  sold  to  satisfy  various  liens,  appellants  being  given  prioritj> 
appellee,  who  was  one  of  the  lien-holiers,  became  the  purchaner  of  the 
property  at  about  one-third  of  its  value,  ^ich  was  less  than  the  nmoDut  of 
appellants^  debt.  Upon  the  trial  of  exceptions  by  appellants  to  the  repor  t 
of  sale,  it  appeared  that  appellee,  the  purchaser,  while  the  sale  was  being 
made,  appealed  to  M.,  who  was  bidding  againet  him,  not  to  do  so,  whereupon 
M.  not  only  ceased  to  bid  but  withdrew  the  bid  he  had  made,  //'f'/t/— That 
as  it  is  clear  that  appellee's  interference  pr&vented  the  property  bringing:  aa 
much  as  it  otherwise  would,  that  fact,  in  connection  with  the  in^olTenoy  of 
the  debtor  and  the  gross  inadequacy  of  price,  leads  to  the  concla»ioa  that 
the  court  erred  in  overruling  the  exceptions  to  the  report. 
John  P.  Salyer  for  appellants;  John  T.  Hazelrigg  for  appellee. 

Chiles,  THOiipsOif  k,  Co.  v.  Rinqo,  Jbc. 

Filed  October  19,  1892.     Appeal   from  Menifee  Circuit  Court.     Opinion  of 

the  court  by  Judge  Brent,  affirming. 

1.  Injunction  lies  to  preirent  trespasses  upon  land  wh«re  they  have  be«n  pw- 
gisted  in  for  a  long  time  and  a4>nrpose  to  con  tinner  tkem  appears*. 
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2.  The  fact  that  no  temporary  injumtion  U)as  issued  by  the  derky  who  oon* 
foanded  the  order  granting  the  in  junction  with  the  order  of  injunction,  did 
not  preclude  the  court  from  giving  an  injunction  as  a  final  judgment. 

J.  J.  Cornelidon  for  appellants;  Wood  k,  Day  for  appellees. 


/.-V 


GBirFiTK  ▼.  Commonwealth. 

Filed  October  19, 1892.    Appeal  from  Lyon  Circuit  Court.    Opiiii<»fli  of  tbfi 

court  by  Judge  Barbour,  reversing. 

The  county  court  has  no  power  to  refuse  license  to  sell  liquor  in  tawns  and  cities 
which  are  authorized  by  their  charters  to  grant  such  licenses.  And  while  the 
statutes  provides  that  a  license  granted  by  a  city  or  town  shall  be  no  proteo-< 
tion  for  any  purpose  "unless  the  State  license  be  obtained  and  the  State  tax 
be  paid  before  the  grant  thereof,''  the  purpose  of  the  law  is  fully  met  by  the 
payment  of  the  State  tax  to  the  officer  authorized  by  the  State  law  to  receive 
it,  although  he  may  refuse  to  issue  the  license.  And  in  this  case,  even  though 
the  clerk  of  the  county  court  refused  to  receive  the  money  as  the  State  tax 
bnt  accepted  it  ''simply  as  a  deposit,"  agreeing  if  the  court  should 
order  him  to  grant  the  license  he  would  then  apply  it  to  the  payment 
of  the  tax,  the  payment  of  the  money  to  him  operated  as  a  license  to  the 
appellant. 

F.  W.  Darby  for  appellant;  W.  J.  Hendrick  and  R.  £eid  Rogers  for  ap«- 
pellee. 

Flstchkb  v.  Radfobd's  absionkx. 

Filed  October  19,  1892.     Appeal  from  Christian  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Transfer  to  equity — In  this  action,  begun  at  law  against  a  married  woman 
upon  a  note  executed  by  her  in  which  the  defendant,  by  her  answer,  denies 
any  personal  liability,  as  the  court,  in  its  judgment,  refused  to  hold  her  per* 
sonaliy  liable  and  the  other  issues  are  purely  equitable,  she  has  no  ground  to 
complain  of  the  action  of  the  court  in  transferring  the  case  to  the  equity 
side  of  the  docket. 

2.  Married  women — A  married  woman  being  authorized  by  statute  to  sub- 
ject her  estate  to  the  payment  of  a  debt  contracted  for  necessaries  furnished 
to  her  to  enable  her  and  her  family  to  live,  may,  by  her  subsequent  promises 
to  pay,  prolong  the  period  of  limitation  as  to  a  debt  thus  contracted  by  her. 
And  where  she  executes  her  note  for  such  a  debt  an  action  to  subject  her 
estate  to  the  payment  of  the  note  is  an  action  upon  a  written  contract,  and 
the  limitation  of  fifteen  years  applies. 

3.  JJje  estate — Where  real  estate  is  devised  to  a  married  woman  **fcr  the 
purpose  of  raising  and  educating  her  children  to  her  own  separate  use  and 
benefit,  and  at  her  death  to  be  divided  between  the  heirs  of  her  body,^^  her 
life  estate  may  be  subjected  to  her  debts.  What  the  extent  of  her  life  estate 
18.  or  what  would  pass  to  the  purchaser,  is  not  determined  in  this  case. 

4.  The  real  estate  of  a  married  woman  may  be  subjected  to  the  payment  of  debts 
created  by  her  for  necessaries^  as  provided  by  the  statute,  although  the  property 
may  have  been  acquired  since  the  debt  was  created. 

J.  I.  Landis  for  appellant;  Wood  ib  Bell  for  appellee. 


Hatnxs,  ko,  V.  Habbis. 

Filed  October  19,  1892.     Appeal  from  Union  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Where  a  life  tenant  tents  out  the  land  and  dies  before  the  rent  becomes  due^  the 
rent  should  be  apportioned  between  the  personal  representative  of  the  life 
tenant  and  the  remainderman  unless  in  the  case  of  a  devise  the  will  other- 
wise  directs  (General  Statutes,  chapter  39,  article  2,  section  30).  And  the 
amoant  to  which  the  personal  representative  is  entitled  is  in  proportion  to 
the  time  the  life  tenant  lived  after  the  term  began. 

Digitized  by 


Google 


304  ABSTRACTS. 

A  will,  by  which  the  testator  devised  to  his  wife  all  his  estate  daring -her 
life,  she  to  have  alf  rents  accruing  as  long  as  she  lived,  and  at  her  death  the 
real  estate  and  all  personal  property  not  used  by  her  doring  her  life,  to  be 
divided  among  certain  other  persons,  does  not  alter  the  rale  mi^de  by  the 
statote  as  to  the  apportionment  of  rents  where  the  life  tenant  rents  oat 
land  and  dies  before  the  rent  becomes  due. 

W.  O.  Uaynes  and  Adair  <fc  Morton  for  appellants;  Knott  A;,  Edelin  for 
appellee. 

DEiiPH  <k  Son  v.  Wainsoott. 

Filed   October   19,   1892.    Appeal   from  Fayette  Coart  of    Common  Pleas. 

Opinion  of  the  coort  by  Presiding  Jndge  Yost,  affirming. 

Compensation  of  broker  for  effecting  exchange  of  property — As  a  rule  a  broker 
acting  for  both  the  vendor  and  purchaser  in  effecting  an  exchange  of  prop- 
erty can  receive  compensation  from  neither,  their  interests  being  incom- 
patible. But  where  the  agent  representing  both  parties  does  nothing  more 
than  to  bring  them  together  and  does  not  aid  or  assist  either  in  the  trade 
he  can  receive  compensation  from  both. 

In  this  action  by  a  firm  of  brokers  to  recover  compensation  for  their 
services  in  effecting  an  exchange  of  defendant's  property  for  the  property 
of  another,  from  whom  they  have  already  received  compensation,  the  evi- 
dence fails  wholly  to  establish  the  fact  that  plaintiffs  acted  as  defendant's 
agent  in  any  way  and  a  peremptory  instruction  to  find  for  defendant  was 
authorized. 

George  Denny,  jr.,  for  appellants;  Beanohamp  k  Allen  for  appellee. 

Town  of  Belle vux  v  .  Gxnoway  and  wivb. 

Filed  October  19,  1892.     Appeal  from  Campbell  X^ircuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  reversing. 

1.  //  is  the  duty  of  a  municipality  to  keep  tJie  sideivafks  in  repair  and  clear  of  un- 
necessary obstructions^  smditis  iiabie  tot  injuries  resulting  from  any  defects 
therein.  But,  while  this  is  true,  cities  and  towns  have  the  right  to  place 
shade  trees,  lamp  posts,  hydrants,  <kc.,  in  the  sidewalks  just  within  the  curb- 
ing, as  they  are  needed  for  the  convenience  and  good  of  the  public,  and  the 
municipality  is  not  liable  to  pedestrians  for  injuries  received  therefrom, 
provided  they  are  property  placed  and  constructed. 

In  this  action  against  a  city  to  recover  damages  for  injuries  received  by 
plaintiff  from  falling  over  a  hydrant  placed  by  the  defendant  in  a  sidewalk, 
it  WPS  error  to  strike  from  defendant's  answer  allegations  showing  that  the 
hydrant  was  placed  in  the  usual  and  proper  part  of  the  sidewalk,  and  was 
properly  constructed;  and  also  error  to  refuse  to  instruct  the  jury  that  if 
they  believed  from  the  evidence  that  the  hydrant  was  properly  construoted 
and  placed  in  the  usual  and  proper  part  of  the  sidewalk  and  was,  at  the  time 
of  the^  injury,  in  such  a  condition  as  to  afford  ample,  safe  and  con- 
venient passage  along  the  sidewalk  for  pedestrians  they  should  find  for 
defendant. 

2.  Contributory  ne^/igencc— While  the  fact  that  the  plaintiff  knew  of 
the  existence  and  exact  locatiou  of  the  hydrant  would  not  have  im- 
pressed upon  her  more  than  ordinary  care,  still  such  knowledge  was  a  strong 
circumstance  going  to  prove  contributory  neglect  and  ought  to  have  gone 
to  the  jury.  It  was,  therefore,  error  to  strike  from  defendant's  answer  alle- 
gations touching  plaintiff's  actual  knowledge  of  the  obstruction. 

Matthew  Herold  for  appellant;  T.  M.  Hild  and  £.  H.  Kilpatrick  for 
appellees. 
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1.  Pleadings — Negligence— Departure — Plaintiff  was  injured  by  the  Kpilling- 
of  molten  iron  upon  him  by  a  fellow-employe,  and  in  his  orijfinal  petition 
against  his  employer  to  recover  damages  therefor,  allei^ed  that  the  employer 
negligently  constructed  a  passway  that  the  employes  had  to  use  so  narrowly 
and  suffered  it  to  become  so  obstructed  as  to  cause  the  injury.  Subsequently 
plaintiff  offered  to  tile  an  amended  petition,  in  which  he  alleged  that  the 
injury  was  caused  by  defective  ladles  for  carrying  the  molten  iron  that  were 
furnished  by  defendant  to  his  employes.  The  trial  court  rejected  the  amend- 
ment on  the  gronnd  that  it  presented  a  cause  of  action  different  from  that 
of  the  original  petition.  Held — That  this  was  error,  the  injury  complained 
of  in  each  petition  being  that  which  resulted  from  the  overflow  of  the  metal 
— the  same  cause  of  action — and  the  two  petitions  only  stating  different 
causes  therefor. 

2.  Same — Res  ad  judicata — Plaintiff,  before  the  first  trial  of  this  case,  of- 
fered to  file  an  amended  petition,  which  was  rejected,  and  a  trial  was  had 
and  judgment  rendered  for  him,  which,  on  appeal  by  defendant  to  this  court, 
was  reversed.  On  the  second  trial  plaintiff  again  offered  the  amended  peti- 
tion and  it  was  again  rejected.  On  this  appeal  by  him  from  a  judgment  for 
defendant,  Held — that  the  failure  of  plaintiff  on  the  first  appeal  to  take  a 
cross-appeal  and  copplain  of  the  rejection  of  bis  amended  petition  does 
not  estop  or  conclude  him  now  from  complaining  therefor. 

J.  F.  &  C.  H.  Fisk  for  appellant. 

Win.  Goebel  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

vol.  14 — 20 
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This  case  has  been  heretofore  in  this  court  and  was  reversH  br- 
^ause  of  a  defective  i)etition  and  on  account  of  the  erroneous  instruc- 
tions, one  of  the  instructions  authorizing  a  recovery  upon  a  gnm^id 
not  relied  on  by  the  plaintitTin  any  pleading:. 

The  plaintiff  was  a  laborer  in  defendant's  foundry  and  wasinjurKi, 
as  is  alleged,  by  molten  iron  i)ou red  upon  him  from  the  ladle  of  a 
co-laborer,  the  two  heinj?  in  the  same  employment  and  empl<»ynl  in 
carrying:  this  molten  iron  in  ladles  from  one  part  of  the  build iiij:  to 
another. 

It  is  alleged  in  the  petition  that  the  gangway  over  which  the  work- 
men passed  was  narrow  aT]d  obstructed,  so  much  so  as  to  render  it 
quite  danger(»us  to  the  employes  when  passing  upon  it  with  their 
ladles  filled  with  this  molten  iron,  and  the  result  was  the  pouring  of 
this  lead  on  the  plaintiff,  caused  by  the  neglect  to  have  the  pns^wiiy 
-widened  and  the  obstruction  removed. 

When  the  case  went  back  another  trial  was  had,  resulting  in  u 
peremptory  instruction  to  find  for  the  defendant,  and  if  the  injury 
resulted  from  the  allegeci  defect  in  the  passvvay  this  court  would  not 
hesitate  to  approve  the  action  of  the  court  below. 

The  api)ellant  had  worked  in  the  foundry  for  four  years  and  kn<nv 
all  about  this  gangway  and  the  alleged  obstruction  that  had  ht-en 
there  for  years,  and  if  the  accident  occurred  from  th(?  jostling  of  the 
ladle  in  the  hands  of  a  co-laborer  the  appellee  is  not  responsible,  m 
the  injury  occurred  from  the  risks  that  are  necessarily  undertaikeri 
when  agreeing  to  perform  such  service,  and  the  fact  that  the  gang- 
way was,  after  the  accident,  changed  was  properly  excluded  from 
the  jury.  The  appellee  doubtless  removed  all  ol>struction  as  a  greater 
precaution  against  danger,  and  for  this  he  is  to  be  commended  instead 
of  punished,  as  the  appellant,  besides  his  knowledge  of  the  passuay 
and  its  use  by  him  for  a  long  time,  assumed  the  risk  of  the  iii*glp*.'t 
of  his  fellow  workman  and,  if  injured  in  that  manner,  must  abide 
the  consequences. 

The  (|uestion  presented  now  is:  How  did  the  molten  iron  escape 
from  the  ladle?  An  amendtni  petition  was  tiled,  in  which,  among 
other  thin«:s,  it  i»  alleged  **that  the  ladles  provided  for  and 
furnished  the  workmen  by  the  defendant  (the  plaintiff  being  one  of 
them)  were,  by  the  defendant  or  the  superintendent  of  the  wtjrk, 
delivered  to  the  workmen  and  the  plaintiff  to  be  used  in  the  man- 
ner stated  in  the  original  petition,  *c.,and  that  many  of  the  hulled— 
the  one  that  was  given  his  co-laborer  and  which  boiled  over,  resultini^ 
^  in  the  injury,  being  one  of  them— were  not  properly  prepared  or  bj  iked 

I  or  dried  for  use  by  the  workmen  and  were  not  safe  for  use  by  them 

i  l)ut  were  unfit  and  dangerous  for  use,  all  of  which  were  knov^n  ti> 

5  the  defendant  and  his  superintendent  at  the  time  they  were  de- 

5  livered  to  the  plaintiff  and  his  co- laborers,  and  was  wholly  unkuown 

^,  to  the  plaintiff,  who  could  not  ascertain  or  discover  said  facts,  and 

t  this  caused  the  molten  iron  to  t)oil  and  overflow  on  the  plaintitf, 

causing  the  injury, '*  &{.\ 
I  On   motion  of  the  defendant  all  that  part  of  the  amended  peti- 

tion, alleging  that  the  injury  was  caused  by  the  defective  ladle, 
was  stricken  out  and  the  plaintiff  confined  to  the  issue  as  madfon 
the  first  trial.  This  ruling  was  based  on  the  idea  that  the  anjemteti 
petition,  to  the  extent  the  same  was  stricken  out,  presented  a  diifer- 
ent  cause  of  action,  and,  if  so,  the  motion  to  strike  out  was  properly 
sustained. 

The  injury  to  the  plaintiff  was  caused  by  the  spilling  or  the 
boiling  over  of  this  molten  iron  in  the  ladle  in  which  it  was  tjeing 
carried,  and   the  allegation    that  the  overflow  of  the  liquid  w^i^^ 
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caused  by  the  narrow iie^  of  the  fMissway,  brin^rin^  the  workmen  too 
close  t()>;et her  in  carry iiitif  it »  if  untrue  or  wu>i  not  the  reijl  cfluse  of 
theinjury,  did  not  t^sroji  tlie  phijntitf  from  rille^riiiE:  tliat  thi.s  f>ver- 
flow  was  produi'ef)  frv'to  ii  ditto  rent  oause,  nor  did  it  change  the 
character  of  the  action.  It  is  at  lenst  tfie  same  eause  of  action,  viz., 
the  injury  to  theplaintiit  by  tiir  overflow  of  tJib  liquid. 

If  the  plaintiff  had  Lieen  injnrecl  by  a  defect  in  a  ^Mrticuluv  parf  of 
the  machinery  fonneeied  uiHi  thi;^  fonndry,  n  Cwi  knr)wn  to  the  de* 
fendant,  the  averment  us  to  the  i"an>e  of  tlu'  rlefnrt  or  the  eluiracter 
of  the  neg:]i«:ence  would  nnt  prerhide  the  phdnlitt'fnan  idle«^in^  that 
the  defect  in  the  machinery  was  to  l>e  utirihutf^d  to  another  fa  U:^e 
than  that  alleg"iHK  or  thirl t  the  nejjrlijxence  of  tin'  deffOflant  with  ref- 
erence to  that  p.*rtieular  niaehiot*ry  was  dilTerent  frojii  that  alleged- 
It  is  but  one  Ciinse  of  nction. 

Theobjeetiou  tn  tiie  arociidinerdseeaift  to  have  proceeded  on  the 
idea  that  the  one  year  statute  of  liudtation  as  to  personal  injuries 
barred  the  recovr^ry  on  tiie  a  m  en « let  I  pi,4ition.  This  would  be  so  if 
it  presented  a  different  rause  <if  action. 

Here  the  liquifl  boiled  or  overftowinl  the  ladle;  t!ns  Is  the  injury. 
What  caused  this  boilini^  over  i<  the  tiKjuiry  to  be  mnde.  If  it  was 
spilleii  by  the  ne;^lect  of  the  co-la tiravr  ht  the  one  jostlir*^  tiie  other 
then,  under  the  proof,  the  non  Huit  was  jjrojjer.  If  caused  by  a 
defective  ladle,  the  defect  being  unknown  tc^  the  plaintiff  and 
known  to  the  defeat  hint  or  his  jiuperintendent,  or  slirmJd  have  l>een 
known  by  the  exercise  of  ordinary  care,  then  the  rij^ljt  uf  recovery 
exists. 

It  is  said  that  two  «mendmetit^  were  offered  on  the  flrat  trial  sim- 
ilar to  the  one  now  l>ein*j  C{>nsidered,  and  that  the  plaintiff  should 
have  raised  the^  (^ue'4t inn  as  to  the  propriety  of  this  ruling  on  the 
finst  appeal.  There  was  but  one  issue  of  fact  mh  t(^  neglect  raised  in 
this  court  and  only  one  inadtMn  thecourL  below  by  the  pleadings. 
The  plaintiff  hail  recovered  a  verdict.  This  court  held  that  the 
verdict  was  erroni^ian  and  reversed  the  judj^nnent^  and  on  ith  return 
we  see  no  reason  why  the  amendnn^nt  should  not  have  been  allowed 
so  as  to  meet  the  avowal  of  the  plaintiff  as  to  what  he  could  prove 
by  the  witness.  Hin  amendments,  otfercd  on  tne  first  trial,  were  not 
apart  of  tiie  record  and  could  not  hnve  been  considered. 

In  our  opinion  the  jufl<fment  below  should  be  reversed  and  re- 
manded, with  directions  to  overrule  the  mfJtion  to  strike  out  and 
allow  the  amendment  as  presentf^d  to  be  tiied. 

Judge  Pryor  delivererJ  the  following  response  to  petition  for  re- 
hearing: 

The  amendetl  petition  being  a  part  of  the  original  record,  as  counsel 
for  the  appellee  contends  in  his  petition,  and  in  this  he  is  sustained, 
still  it  was  not  made  a  que^stitai  on  the  llist  ap]ieal,  nc>r  was  the  ap- 
pellee (now  apfjellant  J  required  t(Mnake  tha[  point.  He  |nayed  no 
cross-appeal  ami  was  willing  to  abide  l>y  the  juilgmeMt  he  had  ob- 
tained. He  recovered  a  judgment  that  was  suiisfactory  to  hirn,  but 
the  appellee,  who  was  the  appellant  on  the  first  apjieal,  obtained  a 
reversal  on  the  grounds  that  did  not  affet:*t  the  question  \m\v  miide. 

Conceding,  therefore,  that  it  was  error  in  refusinii  to  fiermit  the 
filing  by  the  appellant  of  hisamemleii  petition  uu  the  first  hearing, 
yet  he  obtained  his  judgment  and  tlu»  appellant,  now  appellee,  h:id 
it  reversed  and  sent  back  for  iHiother  trial  and  it  is  now  contench^d 
that  the  error,  if  any,  should  have  been  corrected  on  the  first  ai)peah 
We  think  not.  The  appellant  (now  appeljKO  was  siUislied  with  his 
judgment  and  vvanteti  no  reversal.    If  be  had  prayed  a  cross-appeal 
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then  all  the  the  questions  affecting:  hina  or  that  could  have  been  niad& 
by  him  on  the  first  hearinjr  in  this  court  would  have  been  re# 
adjudicata.  This  he  did  not  do  and  it  was  needless  for  him  to  iiH^e 
an  error  where  he  was  willing:  to  abide  by  the  jud^naent  that  hi* 
adversary  was  seeking  to  reverse. 
Petition  overruled. 


HiTE  V.  Commonwealth. 
{Filed  Sept,  27,  1892— iVb<  to  be  reported.) 

1.  Practire  in  criminai  cases — Durinjf  the  progress  of  his  trial  for  murder, 
appellant  was  compelled  several  times  to  leave  the  court-room  by  rea^ou  of 
sadden  sickness,  and  he  now  complains  because  proceedings  were  had  in  ilia 
case  during  his  absence.  But  it  appears  that  he  did  not  ask  that  the  pro- 
ceedings  be  suspended  during  his  absence,  and  that  his  substantial  rights 
were  in  no  manner  prejudiced  by  reason  of  such  absence,  therefore,  be  can 
not  now  complain  of  the  action  of  the  trial  court  in  that  regard. 

2.  Criminal  law — Insanity— Evidence — Where  one,  not  an  expert,  ia  intro- 
duced to  testify  concerning  the  mental  condition  of  a  defendant,  **the  coon 
must  be  satisfied  that  the  witness  has  had  an  opportunity,  by  association 
and  observation,  to  form  an  opinion  as  to  the  sanity  of  the  person  in  tf*fer- 
enceto  whom  he  is  speaking;  bat  as  to  the  extent  and  character  of  itie  evi- 
dence no  better  rule  can  be  established  than  to  leave  it  within  the  discretiou 
of  the  court"  (following  Brown  v.  Commonwealth,  14  Bush,  405). 

Sara.  Avritt  and  W.  R.  Kinney  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellant  was  indicted,  tried,  convicted  and  sentenced  to 
suffer  the  death  penalty  for  the  murder  of  Alfred  Baurman. 

The  evidence  conclusively  establishes  the  followinj^  facts:  In  iSep- 
tember,  1891,  the  appellant  and  thetleceased,  Baurman,  and  Win. 
Sebordein,  were,  late  in  the  nijrht,  walking  up  Market  streer  and 
the  appellant  asked  Baurman  and  Sebordien  to  stop,  which  they  cHd- 
The  appellant  then-exhibited  a  knife,  the  blade  of  which  wassharp; 
he  then  exhibited  another  knife  and  showed  them,  by  motions,  how 
to  use  it.  The  three  proceeded  from  the  place  they  had  .stoppeil  to 
a  saloon;  some  beer  was  drank,  then  the  appellant  and  Baurman 
threw  dice  for  the  drinks;  then  their  attention  was  called  to  a  picture 
on  the  wall  of  a  man  and  a  mule,  and  it  seems  that  the  apf>enant 
understood  Baurman  to  ask  him  if  he  was  the  man  or  mule,  at 
which  the  appellant  took  offense  and,  notwithstanding  the  disclaimer 
of  Baurman,  the  appellant  struck  at  him  with  a  walking-.^tii^k; 
thereupon  the  proprietor  put  the  appellant  out  of  the  snlmm; 
not  lonj?  after  that  Baurman  and  Sebordein  quit  the  saloon  and 
went  on  the  street;  they  stopped  on  the  street  near  the  saloon  nod 
commenced  talking:,  and  while  they  were  talking  the  appellant, 
who  had  not  gone  away,  approached  them  and  asked  Baurman 
what  he  had  said  about  him.  Baurman  replied  that  he  had  shhI 
nothing;  notwithstanding  the  disclaimer  the  appellant  advanc^ed 
upon  him,  striking  at  him  with  the  stick,  and  Baurman^ backed  and 
caught  the  stick,  when  the  appellant  drew  his  knife  and  stabbed 
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JBourman  to  death.  He  thereupon  went  to  his  father's  house  and, 
Mrhen  the  officers  went  there  to  arrest  him,  he  tried  to  make  his 
•escape,  and,  when  he  was  arrested  by  an  officer,  he  had  the 
:same  two  knives  on  his  person  that  he  had  theretofore  ex- 
jhibit^d  on  the  streets,  and  with  one  of  whiich  he  had  killed  Baur- 
xnan. 

It  seems  that  during  the  progress  of  the  trial  the  appellant's 
stomach  became  so  much  disordered  as  to  cause  occasional  vomiting 
and  the  officer  having  him  in  charge  was  compelled  to  take  him 
from  the  court-room  to  let  him  vomit  when  the  vomiting  spells 
came  on. 

The  appellant  contends  here  that  the  court  should  have  suspended 
the  trial  of  the  case  until'  the  appellant  could  have  gotten  relieved 
of  his  sickness. 

Now,  it  is  a  fact  that  the  appellant  did  not,  by  himself  nor  able 
<x>unsel,  ask  the  court  10  suspend  the  trial  until  he  recovered  from 
liis  sickness.  It  is  true  that  the  counsel  for  the  appellant  privately 
called  the  attention  of  the  court  to  the  fact  that  the  appellant  was 
suffering  in  the  manner  indicated,  which  the  court  seems  to  have 
observed,  and  stated  that  he  had  sent  for  the  jail  physician  to  ex- 
amine him,  &c. 

The  physician  soon  appeared  and  made  an  examination  and  gave 
the  appellant  some  medicine  and  reported  that  if  the  medicine 
»cted  favorablj'^  the  appellant  could  proceed  with  the  trial.  The 
medicine  did  soon  give  relief  and  the  court  did  proceed  with  the 
trail.  1 

Now  the  fact  is  that  the  appellant  did  not,  by  himself  or  counsel, 
move  the  court  to  suspend  the  trial  on  account  of  the  sickness  of  the 
appellant  and  his  inability  to  give  his  case  proper  personal  attention 
on  that  account.  Nor  does  it  appear  that  the  substantial  rights  of 
the  appellant  were  in  any  wise  prejudiced  by  progressing  with  the 
trial  while  he  was  sick.  He  got  over  that  sickness  during  the 
progress  of  the  trial  in  time  to  look  over  what  had  occurred 
ouring  his  sick  spell  (it  does  not  appear  that  the  sickneas 
fxiade  him  oblivious  to  what  had  occurred  during  its  continuance), 
and  to  remedy  any  omission  that  might  have  been  made  during  the 
sickness  and  in  consequence  of  it;  in  fact  none  had  occurred  so  far 
as  the  record  shows. 

The  case  does  not  show  any  error  prejudicial  to  the  substantial 
rights  of  the  appellant  upon  that  subject. 

The  next  objection  urged  is  that  the  opinions  of  the  non-expert 
-witnesses,  arf  to  the  sanity  of  the  appellant,  were  not  based  upon 
sufficient  observation  of  the  appellant  to  entitle  them  to  give  their 
opinions  as  to  his  sanity. 

Upon  that  subject  the' opinion  in  the  case  of  Brown  v.  Common- 
wealth, 14  Bush,  405,  lays  down  the  rule  that  "the  court  must  be 
satistied  that  the  witness  has  had  an  ot)portunity,  by  association  and 
observation,  to  form  an  opinion  as  to  sanity  of  the  person  in  refer- 
ence to  whom  he  is  to  speak;  but  as  t'^  the  extent  and  character  of 
the  evidence  no  better  rule  can  be  established  than  to  leave  it  within 
the  discretion  of  the  court." 

In  that  case  one  witness  was  permitted  to  testify  as  to  the  sanity 
of  the  accused,  who  said  he  ''had  known  the  accused  for  twenty 
years,  not  intimate  with  him;  never  heard  his  sanity  called  in 
question."  Another  witness  said  he  "had  known  the  accused  ten 
years;  never  made  it  my  business  to  observe  his  habits ;  conversed 
with  him  a  few  moments  before  the  killing  and  thouerht  him  sane." 

This  court  held  that  the  admissibility  of  the  foregoing  and  similar 
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evidence  was  addressed  to  the  discretion  of  the  trial  judge,  and  that 
judjre  having  admitted  it  as  competent  evidence  to  be  considered  by 
the  jury  for  what  it  was  worth,  this  court  would  let  the  decision  of 
ihe  trial  judge  stand. 

The  non-expert  witnesses  in  this  case  had  at  least  as  good  oppor- 
tunity, by  association  and  observation,  to  form  an  opinion  as  to  the 
sanity  of  the  appellant  as  did  the  witnesses  in  the  case  siwra.  We 
see  no  error  in  the  record. 

The  judgment  is  affirmed. 


Daniel  v.  Braxdenburgh,  &c\ 
{Filed  .Sept.  29,  1892— ;^7>^  to  be  reported.^ 

1,  Fmiidnlent  conveyancis — The  evidence  shows  that  the  insolvent  debtor, 
without  consideration,  conveyed  his  property  to  a  trustee  for  the  benefit  of 
his  infant  son:  therefore,  the  ohaucullor  properly  held  the  oonveyanoe 
fraudulent  and  void. 

2.  Same-^  Husband  and  ivift — Where  a  wife  owns  personal  estate  in  her 
own  ri^ht  and  dies,  the  husband's  creditor's  can  subject  it  for  his  debts,  the 
husband  having?  reduced  the  property  to  his  possession  before  the  wife's 
death. 

Theo.  B.  Blakey,  E.  W.  Hines  and  J.  M.  Beatty  for  appellant. 

Jas.  Andrew  Scott  for  appellees. 

Appeal  from  Lee  (Mrcuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees,  having  obtained  judgment  against  John  M.  Daniel, 
father  of  the  appelhint,  for  several  hundred  dollars,  and  the  execu- 
tion thereon  having  been  returned  **no  property  found/'  instituted 
their  action  in  equity  against  said  John  M.  Daniel,  Chris.  McGuire, 
W.  \V.  Baker  and  the  appellant  to  set  aside  a  conveyance  of  a  house 
and  lot,  and  subject  it  to  the  payment  of  said  judgment  debt.  It  is 
alleged,  in  substance,  that  John  M.  Daniel,  b^^ing  insolvent,  pur- 
chased siud  house  and  lot  Irom  Chris.  ^McGuire  witli  his  own  money, 
and  caused  Chris.  McGuire  to  make  the  conveyance  to  W.  W,  Ba- 
ker, in  trust  for  H.  Lee  Daniel,  infant  son  of  Jolin  M.  Daniel,  for  the 
purpose  of  defeating  and  defrauding  the  appellees  iii  the  collection 
of  their  judgment. 

The  lower  court,  upon  final  hearing,  sustained  the  appellees'  con- 
tention, and  subjected  the  house  and  lot  to  the  payment  o^  said  judg- 
ment. The  ai)pellant,  upon  attaining  his  majority,  has  appealed 
from  that  judgment. 

John  AL  Daf.iel  answered  the  appellees' petition,  but  he  did  not 
deny  that  he  was  insolvent,  and  that  he  purchased  the  house  and  lot 
froiii  Chris.  McGuire  with  his  own  money,  and  ('aused  the  convey- 
ance to  be  made  to  W.  W.  Baker,  in  trust  for  his  son,  an  infant  of 
tender  years,  for  the  purpose  of  defrauding  the  appellees.  W.  W. 
Baker  admits  that  he  did  not  pay  for  the  house  and  lot  with  his 
money.  He  says  that  he  '^charges  and  believes  that  the  money  paid 
for  .said  house  and  lot  belonged  to  K.  Lee  Daniel's  n)other  (wife  of 
John  M.  Daniel)  in  her  life-time,  and  after  her  death  rightfully  be- 
longed to  R.  Lee  l^aniel." 
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It  does  not  appear  that  the  wife  of  John  M.  DaniH  owned  or  was 
entitled  to  the  money  as  her  separate  estate,  or  that  it  <}onie  to  her  as 
her  estate  and  was  invested  in  the  house  and  lot  as  her  estate  before 
John  M.  Daniel  had  acquired  a  right  to  it  &s  husband.  To  entitle 
the  wife  to  the  money  as  her  estate,  to  the  exclusion  of  the  husband's 
creditors,  one  or  the  other  of  the  thinjjs  indicated  should  affirma- 
tively appear.  And  as  neither  appears  in  this  case  the  money,  as 
far  as  the  rights  of  creditors  are  concerned,  belonged  to  the  husband^ 
John  M.  Daniel.  It  also  appears  that  John  M.  Daniel  moved  into 
the  house  not  long  after  the  purchase,  and  has  been  living  in  it  ever 
since,  controlling  it  as  his  own,  and  rebuilt  the  house  when  it 
was  burned  down  at  his  own  expense. 

The  excuse  that  W.  W.  Baker  gives  for  allowing  John  M.  Daniel 
to  live  in  the  house  and  control  it  as  his  own  is,  under  the  circum- 
stances of  this  case,  unreasonable. 

The  judgment  is  affirmed. 


Sebastian  v.  Stkel. 

{Filed  Sept.  29,  1892.— >Yo^  to  be  reported,) 

Judgment  of  chancellor  affirmai—'Yhe  judgment  of  the  chancellor  on  th& 
issue  of  fact  in  this  caae  was  not  erroneouR,  and  the  appellant's  claim  for 
legal  services  will  not  avail  to  defeat  appellee's  right  to  a  homei^tead  in  th& 
land  involved  herein. 

John  W.  Rodman  for  appellant. 

E.  E.  Hogg  for  appellee. 

Appeal  from  Jackson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Prvor- 

AVe  are  not  disposed  to  adjudge  that  the  chancellor  erred  on  the 
issue  of  fact.  The  testimony  for  the  appellee  shows  that  the  land 
sought  to  be  subjected  was  purchased  with  the  remnant  of  purchase 
money  for  land  sold,  but  occupied  by  the  appellee  as  a  homestead 
prior  to  the  creation  of  appellant's  debt.  There  is  no  lien  asserted 
b.v  the  appellant  for  his  fees  by  any  pleading  tiled,  and  no  claim  by 
piea  that  a  lien  exists.  In  fact,  if  the  testimony  for  the  defense  is 
to  control,  there  was  no  lien,  and  however  meritorious  the  claim 
of  the  appellant  may  be  for  professional  services  rendered  the  ap- 
pellee, we  must  concur  with  the  chancellor  in  the  conclusion  that 
the  claim  will  not  avail  as  against  the  homestead  right. 

Judgment  affirmed. 


Adams  v.  Frazier. 

{Filed  Sept.  29,  lS\)2—y ot  to  be  reported,) 

/*tiUnts — Time  of  filin^i^  survey  7viih  }\'iiister — A  party  claiming  under  a  pat- 
ent, isfloed  upon  a  survey  wbich  was  not  deposited  with  the  register  of  the 
land  office  for  nearly  ten  years  after  it  was  made,  has  uu  valid  title  to  the 
lAfld  in  controversy,  even  though  the  defendant's  title  be  equally  as  defect- 
ive. 
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J.  B.  Fitzpatrick  for  appellant. 

J.  P.  Marrs  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  evident  from  the  testimony  in  this  case  that  the  father  of 
the  appellant  and  himself  settled  the  boundary  lines  between  their 
respective  tracts,  and  designed  the  land  in  controversy  for  the  use  of 
his  widow.  We  doubt  much  whether  the  land  patented  was  vacant 
land,  but  if  so  it  was  nearly  ten  years  after  the  survey  before  it  was 
deposited  with  the  register  when  the  statute  requires  it  to  be  done 
within  six  months  from  the  time  of  survey.  While  the  appellee  has 
the  Junior  parent,  and  has  complied  with  the  statute  in  obtaining  it, 
we  are  still  inclined  to  think  that  each  daim  is  fictitious,  and  in  any 
event  the  appellant  has  no  merit  in  his  claim. 

Judgment  affirmed. 


Friddle,  &c.  v.  Kohn. 
{Jelled  Sept.  29,  1892— iVb^  to  be  reportea.) 

1.  Sale  of  infants'*  real  estate — Evidence — In  an  action  for  the  sale  of  land, 
in  which  infants  have  an  andivided  interest,  on  the  groand  that  it  can  not 
be  divided  without  materially  impairing  its  value,  the  purchaser  can  not 
•oomplain  that  no  evidence  was  offered  to  show  that  the  land  was  indivisible, 
when  that  fact  is  apparent  from  the  face  of  the  petition  and  the  character 
•of  the  land. 

2.  Same — Evidence — Other  joint  owners  of  such  indivisible  land,  in  such  a 
suit,  can  not  be  considereU  parties  to  the  suit  with  such  an  adverse  interest 
■to  the  infants  as  would  prevent  their  evidence  being  considered  by  the  court. 

3.  Same— Judicial  sale — Even  if  the  evidence  of  the  indivisibility  of  such 
property  was  not  sufficient,  yet  the  purchaser  can  not  object,  since  the  title 
thereto  passes  to  him  by  the  sale. 

H.  R.  Phillips  for  appellants. 

Kohn,  Baird  <fe  Speckert  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Jud^re  Pryor. 

This  is  an  appeal  from  the  law  and  equity  court  of  the  county  of 
Jefferson  by  the  appellant  from  a  judgment  of  the  court  below,  re- 
leasing: the  purchaser  from  his  bid  for  real  estate,  in  which  infant 
non-residents  were  interested  and  made  defendants.  The  appellee 
resisted  compliance  with  his  purchase  on  the  ground  that  the  infants 
were  not  properly  before  the  court,  and  for  the  want  of  testimony  to 
:SupTX)rt  the  judgment. 

The  judgment  is  based  on  the  ground  that  the  property  sold  is  in- 
divisible, and  can  not  be  diyided  without  materially  iinparing  its 
value.  The  two  infants  have  an  interest  of  one  fifty-sixth  each  in 
the  two  lots,  and  it  is  apparent  from  the  face  of  the  petition  and  the 
character  of  the  property,  that  it  is  indivisible.  The  infants  were 
represented  by  an  att<i|rney,  who  evidently  looked  to  their  interests, 
And  are  not  complaining  of  the  judgment.    It  is  argued  that  there  is 
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a  want  of  evidence  to  support  the  judgment,  as  the  witness  testifyinj? 
is  interested  and  a  party  to  the  Judgment,  and,  therefpre,  under  the 
provisions  of  the  Code  could  not  testify  against  these  infants,  who  are 
constructively  summoned.  We  are  not  satisfied  that  this  is  the  char- 
acter of  case,  where  the  court  could  well  adjudge  that  the  witness 
was  testifying  against  the  infants.  Their  interest  is  conceded,  and 
there  is  no  contest,  except  as  to  the  indivisibility  of  the  lots,  and  this 
is  apparent  without  the  testimony.  ^  Conceding  that  the  proof  is 
wanting  or  not  sufficient,  the  title,  nevertheless,  passes  to  the  pur- 
chaser. 

The  parties  were  all  before  the  court,  and  that  tribunal  had  full 
power  over  the  subject-matter  and  the  parties  litigant.  Many  of  the 
neirs  or  parties  in  interest  have  made  deeds,  and  there  is  no  room 
to  speculate  as  to  the  interest  of  the  infants.  It  is  true  they  might 
have  a  greater  interest  than  is  alleged,  but  this  might  be  the  fact  in 
many  cases,  still  without  proof  the  judgment  would  be  valid. 

Reversed  and  remanded,  with  directions  to  enfore  compliance  with 
the  judgment. 


Crabtree  v.  Atchison,  &c. 
(Filed  Oct.  1,  1892.) 

1.  Bills  and  notes  — Fraud— Esto'tpd — The  maker  of  a  note,  simultaneously 
-with  its  delivery,  executed  and  delivered  to  the  payee  a  writiuj^,  addres^sed 
'^o  all  whom  it  may  couoern/*  stating  that  there  was  no  offset,  discount^ 
or  defense  against  the  note  and  that  it  would  be  paid  at  maturity  to  the 
payee  or  his  assignee.  In  this  action  by  an  assignee  of  the  ncite  against 
the  maker,  Held — That  the  maker  is  estopped  by  this  writing  to  pUad  fraud 

-or  want  of  consideration  for  the  note  aj^ainst  an  assi;;nee  of  it,  who  pur- 
chased it  upon  the  faith  of  the  writing;  and  without  any  notice  or  knowledge 
of  any  infirmity  in  it,  and  the  fact  that  the  makers  of  the  note  may  have 
executed  the  writing  in  good  faith  and  without  intent  to  defraud,  does  not 
change  the  rule. 

2.  Stime — Burden  of  proof— T\\Q  answer  to  nn  action  ou  such  notes  con- 
tained a  plea  of  fraud  and  want  of  consideration.  The  reply  traversed  the 
allegation  of  the  answer  and  contain  a  plea  of  estoppel  agriinsi  defendant. 
Held — That  the  burden  of  proof  was  on  the  defouJant  and  it  w.is  reversible 
-error  to  give  plaintiff  the  burden. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

Weir,  Weir  &  Walker  for  appellees. 

Appeal  from  Daveiss  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  executed  to  J.  McDavrick  &  Co.  a  promissory  note 
for  $102.60. 

McDavrick  <fe  Co.  assigned  the  note,  before  its  m  iturity,  to  the  ap- 
pellees. They  brought  suit  on  it.  The  appellant  answered  that  the 
note  was  obtained  from  him  by  the  fraud  of  the  p  lyees,  and  that  it 
was  without  consideration,  havina:  been  executed  for  a  lightning 
rod  that  was  utterly  worthless. 

The  appellees,  replying,  traversed  these  allegations.  They  further 
.alleged  that  when  theappellant  execute*  I  and  delivered  the  note  to  Mc- 
X>avrick  A  Co.  he  executed  and  delivered  to  them  two  writing.  The 
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one  deemed  tYiateria!  to  the  question  at  issue  is  as  follows:  *'To  all 
whom  it  may  concern:  This  is  to  certify  that  a  note  executed  by  me 
to  J.  McDavrick  &  Co.,  for  $102.60,  is  a  bona  fide  debt  against  me. 
There  is  no  offset,  discount  or  defense  a«rainst the  same,  and  the  same 
is  gooil  aufainst  me  for  the  full  amount  thereof,  and  will  be  paid  to 
the  said  J.  McDavrick  &  Co.,  or  to  such  persons  as  they  may  assi^ 
srtid  note  to."    Sigjned,  <fec. 

The  ai)pel lees  farther  allepfe^  that  they  purchased  said  note  for 
value,  and  without  notice  of  the  al leafed  fraud  or  want  of  considera- 
ti(»n,  and  that,  at  the  time  of  the  ne«:otiation  for  the  note,  the  writ- 
ing, SKpra,  was  exhibited  to  them,  and  they  purchased  the  note  upon 
the  faith  of  the  assurances  therein,  contained.  The  appellant  re- 
joined, denying  that  appellees  knew  of  the  contents  of  said  writing, 
or  that  they  purchased  the  note  upon  the  faith  of  the  assurances 
therein  contained. 

On  the  trial  of  the  case  the  lower  court  ruled  that  the  burden  was 
on  the  appellees.  Consequently,  they  were  entitled  to  conclude  the 
argument. 

The  appellees  obtained  judgfment  on  the  note,  and  the  appellant 
has  appealed.  Under  the  instructions  of  the  court,  to  which  there  is 
no  serious  objection,  the  jury  was  authorized  from  the  evidence  to 
find  tliat  the  said  writing  was  exhibited  toappellees  at  the  time  they 
purchased  the  note,  and  that  they  purchased  it  upon  the  faith  of  the 
assurances  therein  contained.  But  it  does  not  appear  that  the  appel- 
lant issued  and  delivered  the  writing  with  the  purpose  of  defrauding 
or  deceiving  the  appellees  or  any  one  else.  80  the  question  is,  there 
being  no  actual  fraudulent  or  deceitful  purpose  on  the  part  of  the  ap- 
pellant in  issuing  and  delivering  said  paper,  does  the  doctrine  of  es- 
toppel apply  in  favor  of  the  appellees,  they  havinar  purchased  said 
note  for  value  and  without  notice  of  the  alleged  infirmaties  and 
upon  the  faith  of  the  assurances  contained  in  said  writing?  In  a  case 
like  this,  where  a  person  has  mane  certain  assurances,  upon  which 
he  intends  third  persons  to  rely  as  true  in  contracting  in  reference  to 
the  subject-matter  of  the  assurances,  and  upon  which  they  do  rely  as 
true  in  making  such  contracts,  and  but  for  which  they  would  not 
have  thus  contracted,  and  the  denial  of  the  truth  of  the  assurances 
would  be  injurious  to  the  contractual  rights  of  such  person,  the  per- 
son giving  the  assurances  is  estopped  from  denying  their  truth  as  to 
such  persons.  The  fact,  in  a  case  like  this,  that  the  person  made  the 
assurances  in  good  faith,  and  without  design  to  defraud,  can  not  re- 
lieve or  avoid  the  doctrine  of  estoppel,  because  he  intended  the  other 
party  to  rely  upon  the  truth  of  the  assurances,  and  he  did  rely  upon 
them  in  contracting,  and  would  not  have  thus  contracted  but  for  such 
reliance,  and  it  would  be  a  fraud  upon  him  to  allow  the  person  to 
denv  the  truth  of  them  to  the  detriment  of  the  other  party.  Rudd 
v.  Mathews,  S9  Ky.,  47i). 

The  writinir  delivered  to  the  payees  of  the  note,  and  exhibited  to 
the  appellees  l)y  the  payees  lo  induce  them  to  ])urchase  it,  and  up)on 
the  assurances  of  which  th^y  relied  in  making  tjie  purchase,  was 
equivalent  to  personal  assurances  made  to  the  appellees  by  the  ap- 
pellant, face  t(»  face,  to  induce  them  to  make  the  purchase,  and  upon 
which  they  relied  in  makiuir  the  purchase 

But,  as  said,  the  court  held  the  burden  to  be  upon  the  apuellees. 
Conse(|uently,  it  allowed  them  to  open  and  conclude  the  argument. 
The  appellant  complains  of  that  ruling.  We  have  de('ided  that  an 
error  in  that  particular  is  a  reversible  error. 

The  Civil  Code,  section  o^iJ,  provides  as  follows:  **The  burden  of 
proof  in  the  whole  action  lies  on  the  party  who  would  be  defeated  if 
no  evidence  was  given  on  either  side.'' 
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The  note  sued  on  being  prima  facie  evidence(the  signature  being  ad- 
mitted) that  the  payor  was  indebted  according  to  its  terms,  the  burden 
was  upon  hinn  to  establish  the  allegations  of  fraud  and  want  of  con- 
sideration. Those  allegations  being  traversed,  and  if  no  proof  was 
offered  ej»tablishing  them,  appellees  wn)uld  be  entitled  to  judgment 
on  the  note.  Hence,  the  burden  thus  far  was  on  the  appellant  to  es- 
tablish the  allegations  of  fraud  and  want  of  consideration,  and  fail- 
ing: to  establish  that  issue,  the  appellees  would  be  entitled  to 
judgment  for  the  full  amount  of  the  note. 

The  plea  of  estoppel,  in  event  of  such  failure,  would  cut  no  figure, 
for  the  proof  having  failed  on  the  iasue  of  fraud  and  no  consideration, 
the  appellees  would  be  entitled  to  judgnient  on  the  note.  So,  not- 
withstanding the  appellees,  in  case  the  plea  of  fraud  and  no  consid- 
eration was  etablished,  would,  in  order  to  avoid  the  effect  of  it,  be 
compelled  to  establish  by  proof  their  plea  of  estoppel,  yet,  in  case 
there  was  no  proof  offered,  they  would  be  entitled  to  judgment  for 
their  demand.  Hence,  as  judgment  would  have  been  rendered 
against  the  appellant,  in  case  no  proof  had  been  offered,  the  burden 
was  upon  him,  and  he  was  entitled  to  conclude  the  argument.  For 
that  reason,  the  judgment  is  reversed,  and  the  case  is  remanded  for 
further  proceedings  consistent  with  this  opinion. 


Field  v.  Colson. 

{Filed  0(it.  1,  1892.) 

Slaiuier — Damages  —  A  charge  nincainst  a  candidate  for  the  Legislature 
that  he  had.  when  previously  a  candidate  for  the  same  office,  accepted  a 
bribe  of  fSOO  from  his  opponent  to  quit  the  race,  did  not  charge  him  with 
an  indictable  offenpe,  nor  can  it  be  regarded  as  spoken  concerning  his  of- 
fice, profession  or  trade,  and.  therefore,  such  words  are  not  actionable  per 
sc  :  and  even  if  actionable  by  avering  special  damages,  an  allegation  that 
by  reason  of  such  fnlse  charge  the  party  was  ^defeated  in  his  candidacy  and 
thereby  lost  the  eraolnments  of  the  office  and  was  brought  into  bad  repute 
and  WHS  much  injured  in  his  character,  is  a  statement  of  damages  too  re- 
mote, uncertain  and  speculative  to  be  recovered. 

J.  L*.  Scott  for  appellant. 

Appeal  from  Leslie  Cjurt  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  making  a  race  for  the  Legislature  against  one 
Howard,  and,  during  the  canvas,  abandoned  the  .contest.  After  this 
he  became  a  candidate  again  for  the  same  office  and  his  opponent 
wa-*  one  Cblson. 

The  brother  of  Colson  (Gillis  Colson),  the  appellee  in  the  pre-ent 
case,  being  an  active  partisan  of  his  brother,  si)oke  and  published, 
as  the  petition  claims,  slanderous  and  defamatory  words  of  the 
appellant,  viz:  That  he,  the  plaintiff  (naming  Field),  in  the  former 
contest  with  Howard,  took  a  bribe  of  $300  from  Hovv^ini  to  quit  the 
track,  and,  in  consequence  thereof,  he,  the  plaintiff,  was  defeated  in 
the  race  for  the  Legislature  by  Colson  and  lost  the  emoluments  of  the 
office  and  was  brought  into  bad  repute  with  his  neighbors  and  his 
character  much  impaired. 

On  the  trial,  an  issue  being  joined,  there  was  a  verdict  for  the  de- 
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feiidant.  The  jury  was  told  in  aii  instruction  that  if  the  words  were 
maliciously  spoken  of  the  plaintiff,  and  published  by  the  defendant 
and  by  reason  thereof  the  plaintiff  was  defeated  for  the  Legislature, 
they  may  find  for  the  plaintiff  the  damages  he  sustained  by  the  loss  of 
said  office  not  exceeding  the  amount  claimed. 

The  defendant  says  that  instruction  was  erroneous  because  he  was 
seeking  to  recover  for  the  stain  upon  his  rat)ral  character  and  not  for 
the  loss  of  the  office  for  which  he  was  a  candidate.' 

The  plaintiff  had  no  cause  of  action.  The  words  charged  did  not, 
jf  true,  constitute  an  indictable  offense,  nor  were  they  spoken  of  him 
311  the  way  of  his  office,  profession  or  trade,  unless  his  candidacy  can 
be  so  regarded;  and,  even  if  actionable  by  averring  special  daniasfe, 
the  damage  alleged  is  too  remote,  uncertain  and  speculative.  The 
plaintiff  had  neither  an  office  of  trust  nor  confidence,  and  while  the 
wards  said  to  have  been  spoken  might  affect  to  some  extent  his  moral 
standing,  to  say  that  one  candidate  gave  another  $300  to  abandon 
thf  race,  are  not  actionable,  coupled  with  the  averment  of  special 
damages. 

It  is  true  that  words  spoken  of  another  that  would  necessarily 
result  in  the  loss  of  some  future  benefit  or  advantage  to  the  party 
injured  may,  w.th  the  averment  of  the  special  damage,  present  a 
4'ause  of  action,  but  we  do  not  think  such  a  state  of  case  is  presented 
here,  and  if  the  petition  is  good  it  clearly  appears  from  the  testi- 
monj^  that  no  such  special  damage  resulted  from  the  language  used. 
Bo,  on  the  issue  of  fact,  there  being  no  demurrer  to  the  petition,  the 
judgment  was  properly  rendered  for  the  defendant. 

Judgment  affirmed. 


Parmkrs'  &  Traders'  Nat.  Bank  of  Covington  v.  Cokner,  Ac. 

(Filed  Oct.  1,  1892— iVo^  to  be  reported.) 

Fraudulent  conveyances — The  conveyance  by  the  inaolvent  debtor  of  his 
farm  to  his  brother  mast  be  regarded  as  a  fraud  apun  his  creditors,  and, 
therefore,  void,  althon^h  the  grantee  was  a  surety  of  the  insolvent  debtor  to 
a  Inrge  amount,  and  the  grantor  may  have  often  agreed  to  convey  the  land 
to  him  if  he  would  satisfy  such  debts,  and  although  the  grantee  did  not 
know  of  the  execution  of  the  deed  until  after  it  was  recorded,  when  he  ac- 
c(*pted  it  and  made  arrangements  to  satisfy  the  debts  for  which  he  waii 
-bound  as  surety. 

O'Hara  <Se  Bryan  for  appellant. 

Joel  C.  Clore  and  J.  M.  Lassing  for  appellees. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Conner,  Sleet  &Co.  were  partners,  doing  business  in  the  purchase 
and  sale  of  stock  in  the  city  of  Cincinnati.  The  firm  kept  an  ac- 
count with  the  appellant,  the  Farmers'  and  Traders'  National  Bank, 
of  Covington,  Ky. 

In  the  early  part  of  August,  1889,  they  had  overdrawn  their  a^ 
count  with  this  bank  for  a  considerable  sum,  and  about  the  7th  or 
8th  of  August,  1889,  this  sum  amounted  to  $2,700. 

One  of  the  appellees,  Wm.  M.  Conner,  being  a  member  of  the 
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firm  of  Conner,  Sleet  &  Co.,  and  the  member  In  whose  business  in- 
t^rity  the  bank  seems  to  have  confided,  was  notifie^d  of  these  over- 
drafts and  the  purpose  of  the  bank  to  no  lonjrer  hold  up  the  credit  of 
the  firm  unless  the  bank  was  in  some  way  secured.    • 

Conner  asked  indulgence  until  he  could  collect  outstanding  ac- 
counts, which  he  said  would  enable  him  to  pay  the  overdrafts,  and 
this  occurring  between  the  1st  and  8th  of  August,  1889,  the  cashier 
continued  to  honor  the  drafts  or  checks  until  the  8lh  of  August, 
when  the  amount  overdrawn  had  reached  $2,70(),  and  he  then  refused 
to  pay  any  nu>re  checks  and  they  went  to  protest. 

In  a  subsequent  interview  with  Conner  and  the  cashier  of  the  bank 
with  reference  to  the  overdraft,  Conner  represented  that  the  accounts, 
out  of  which  he  expected  to  pay  the  overdraft,  had  been  collected  and 
applied  to  the  payment  of  debts  owing  other  banks,  and  he  was, 
therefore,  unable  to  comply  with  his  promise  to  pay  the  l)ank  debt 
out  of  those  accounts. 

It  seems  that  on  the  8th  day  of  August,  1889,  about  the  time  the 
bank  refused  to  honor  any  more  of  tho  checks  of  the  firm,  the  ap- 
pelleee,  W.  M.  Conner,  owning  a  tract  of  land  in  Boone  county,  Ky., 
conveyed  the  same,  l)y  deed,  to  his  brother,  Owen  P.  Conner,  for 
the  alleged  consideration  of  $6,000. 

The  appellant,  the  bank,  on  the  17th  of  August,  instituted  this 
action  aud  obtained  an  attachment  that  was  levied  on  this  land,  it 
being  alleged  in  the  petition  as  the  basis  of  the  writ  that  the  con- 
veyance was  made  to  defraud  the  l)ank  and  to  prevent  the  collection 
of  its  debt.  The  other  members  of  the  firm  are  and  were  insolvent, 
rhe  court  below,  on  the  hearing,  discharged  the  attachment  and  this 
is  the  error  complained  of. 

It  is  evident  from  the  testimony  that  Conner,  being  aware  of  his 
embarrassed  condition  and  struggling  to  relieve  the  firm  from  its 
ndebtedness  to  the  bank,  made  promises  to  its  cashier  with  which  he 
?ould  not  comply  and  that  induced  the  bank  to  increase  instead  of 
iiminish  the  indebtedness  to  it,  and  equally  manifest  that  Conner, 
leeing  the  financial  wreck  of  the  firm,  thought  proper  to  attempt  to 
leeure  his  bi other  and  perhaps  save  for  himself  a  remnant  of 
lis  estate. 

When  their  checks  were  going  to  protests  he  caused  an  attorney 
n  Cincinnati  to  preparea  conveyance  of  this  farm  In  Bo(me  to  his 
)rother,  O.  P.  Gniner,  a  co-appellee,  and  had  the  deed  sent  to  the 
office  of  the  clerk  of  the  county  ci»urt  of  Boone  for  record.  This  was 
vithout  the  knowledge  of  O.  P.  Conner,  the  deed  reciting  the  pay- 
nent  of  $6,000  dollars,  when  not  one  cent  had  been  paid  and  no 
obligation  existing  on  the  part  of  the  brother  to  pay  th^rn.  There 
lad  been  no  contract  entered  into  by  which  O.  P.  Conner*  had  pur- 
hased  the  land  or  by  which  Wm.  Conner  had  divested  himself  of 
ither  the  legal  o^ equitable  title. 

Utz  held  a  mortgage  on  this  land  for  half  its  value;  the  bank  at 
Turlington,  in  Boone  county,  held  the  note  of  Wm.  Conner,  with 
).  P.  Conner  as  surety,  for  $1,500,  and  O.  P.  Conner  held  Wm. 
Conner's  individual  note  for  $1,000.  And  it  Is  now  claimed  that  O. 
\  Conner  had  assumed  to  pay  the  Utz  debt,  the  Burlington  bank 
ebt  and  release  his  own  debt,  and  this  was  the  real  consideration 
^r  the  land.  The  evidence  shows  that  he  had  not  assumed  the  pay- 
ment of  either  debt  and  made  no  arrangement  with  the  Burlington 
ank  until  after  this  action  was  instituted. 

Wra-  Conner  says  he  sold  this  land  to  his  brother  in  November, 
886,  and  O.  P.  Conner  says  that,  in  January,  1889,  he  agreed  to  give 
is  brother  about  $5,500  for  the  place  and  pay  it  in  the  $1,000  note 
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and  the  11,500  note  to  the  bank  at  Burlington  if  he  would  make  him 
a  deed,  l)Ut  that  if  he  could  arranjre  to  pay  him  it  did  not  matter 
whether  he  deeded  the  place  at  that  time  or  not,  and  to  sell  the 
place  if  he  could— all  he  wanted  was  to  he  made  safe. 

'l^he  Utz  iriortgaj^e  w«s  perfectly  secure  and  no  ap:reement  was 
ever  made  by  ().  P.  Conner  to  pay  it  that  could  be  enforced;  in  fact 
there  was  no  ajrreement  binding?'  on  either  party  with  reference  to 
this  land.  No  consideration  was  paid  and  none  agreed  to  be  paid 
until  after  the  attachment  was  ol)tained  and  when  ().  P.  Conner  was 
informed  at  Burlington  that  the  attachment  had  been  issued. 

Here  was  the  voIuntHry  execution  of  a  conveyance  by  one  brother 
to  another  without  the  knr)wledgeof  the  latter*,  based  up<m  a  con- 
sideration not  then  executed  or  agreed  to  be  executed  by  the  vendee, 
but  assumed  after  the  deed  is  made  and  after  the  attachment  is 
issued,  for  there  was  no  discharge  of .  liability  to  the  Burlington 
bank  until  theattachment  was  obtained, and  Jitill  it  is  maintained  that 
the  acceptance  of  the  deed  by  the  brother,  when  informed  of  its  ex- 
ecution and  that  it  had  been  recorded,  is  to  operate  as  a  bonajide 
transaction  and  defeat  the  claims  of  creditors  under  the  statute 
against  fraudulent  conveyances. 

We  can  not  concur  in  such  a  construction,  and  while  we  have  no 
doubt  that  a  sale  vV'as  talked  nf  by  the  brothers  it  was  never  binding 
as  an  executed  or  an  executory  agreement,  and  in  ccmsidering  the 
tran^-actions  with  the  bank  in  reference  to  the  checks  and  the  sudden 
execution  of  the  deed  and  its  recording,  without  the  knowled^^  of 
the  grantee,  we  can  not  do  otherwise  than  to  adjudge  the  transaction 
to  be  a  fraud  on  creditors. 

The  relation  of  the  parties  to  each  other,  the  grantee  a  brother  of 
the  grantor,  with  a  conveyance  executed  and  lodged  for  record  to 
the  grantee,  ignorant  of  its  execution  and  with  no  legal  or  eq,uitable 
obligation  on  the  part  of  the  grantee  to  comply  with  its  terms  or 
pay  the  consideration,  it  must  necessarily  follow  that  the  act  is  void 
as  to  existing  creditors,  and  to  perra't  the  parties  to  carry  out  a 
previously  expressed  intention  to  execute  such  a  deed  would  be  to 
disregard  the  letter  and  spirit  of  the  statute  to  prevent  the  fraud- 
ulent transfers  of  property. 

Thejudgment  is  reversed  and  remanded  with  (iirections  to  sell  the 
land,  iirst  to  satisfy  the  mortgage  of  Utz  and  then  th^»  claim  of  the 
bank.    The  cause  is  remanded  for  further  proceedings. 


Duncan  v.  Mason,  &c, 

(Filed  Get,  4,  1892— iW>^  to  be  reported.) 

Coni'eyances— Mental  capacity — Evidence — The  transaction  by  which  Thomas 
DaucHD,  who  had  purchased  land  at  a  judicial  sale,  assigned  his  right  there- 
under to  his  brother,  who  was  his  surety  on  the  sale  bonds  and  had  satisfied 
the  same,  was  entirely  natural  and  r  asonable  in  itself,  and  many  intelligent 
and  disinterested  witnesses,  who  had  occasion  to  observe  his  conditioti,  tes- 
tify that  Thomas  was  at  the  time  mentally  competent  to  anderstand  the 
transaction  and  to  make  the  assignment,  therefore,  the  chancellor  erred  in 
holding  such  assignment  void  because  of  mental  incapacity  of  Thomas 
at  the  time;  the  witnesses  who  testify  that  he  was  mentally  infirm  being 
either  parties  in  interest  or  those  that  did  not  have  sufficient  opportnnity 
to  judge  of  the  grantor's  mental  condition  and  who  could  give  no  sound 
reason  for  their  opinions  in  the  matter. 
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Leslie  T.  Applegate  and  Hallan)  &  Myers  for  appellant. 

L.  P.  Frayerfor  appellees. 

Appeal  from  Pendleton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Thomas  Duncan,  brother  of  the  appellant,  and  bachelor,  died  in- 
testate. 

The  apj)eliant  brought  this  action  against  the  heirs  at  law  of  Thos. 
Duncan,  his  brother,  to  obtain  the  legal  title  to  a  tract  of  land  which 
he  dainneil  to  own  by  equitable  conveyance  by  his  siud  brother.  The 
said  heirs  resisted  the  relief  sought  by  the  appellant,  upon  the  ground 
that,  at  the  time  of  the  allege(t  eijuitable  conveyance,  Thomas  Dun- 
can was,  by  reason  of  mental  infirmity,  incapal)le  of  making  said 
conveyance,  tSrc. 

The  lower  court  refused  the  relief  demanded,  but  allowed  a  lien  on 
the  land  in  favor  of  the  appellant  for  any  sum  that  might  be  one  the 
appellant  on  account  of  the  payment  of  the  purchase  money  due  by 
Thomas  Duncan  for  said  land. 

The  undisputed  facts  are,  that  in  the  case  of  Thomas  Duncan  v. 
Fishback,  pending  in  the  Pendleton  Chancery  Court,  the  land  in  con- 
troversy was  sold  to  satisfy  a  lien  thereon  in  favor  Thomas  Duncan 
and  others.  The  lien  of  Thomas  Duncan  was  junior  to  that  of  the 
others.  He  purchased  the  land  at  the  commissioner's  sale  at  a  price 
sufficient  to  satisfy  said  liens,  and  gave  bond  for  the  price,  with  the  i^ 

appellant  as  his  surety.    Afterwards,  and  about  six   weeks  or  two 
months  be^fore  his  death,  Thomas  Duncan  gave  the  appellant  a  writ- 
ten assignment  of  his  purchase,  and  directed  the  commissioner  to    . 
convey  the  land  to  him. 

The  appellant  seeks  by  this  action  to  enforce  the  conveyance  of 
said  land,  which  the  court  refused,  but  aKowed  him  a  lien  thereon 
for  any  purchase  motiey  that  he  had  paid  thereon  which  remained  jf— ^ 

unpaid.  •^JJ 

Now,  if  Thomas  Duncan,  at  the  time  he  made  said  assignment,  jQI 

was  competent  to  make  it,  and  was  not  overreached  and  defrauded 
into  making  it,  it  must  stand  and  be  enforced  l)y  conipelling  the  deed 
to  be  made  to  the  appellant.  But  if  he  was  not  competent  to  make 
the  assignment,  or  was  defrauded  into  making  it,  the  judgment  of 
the  lower  court  was  correct. 

Was  he  competent  to  make  the  assignment?  S.  H.  Thomas,  at 
the  request  of  Thomas  Duncan,  wrote  the  assijrnment  about  six 
\^eeks  or  two  months  before  the  death  of  Thomas  Duncan,  which  he 
signed,  and  which  was  delivered  to  appellant.  Thomns  states  that 
Thomas  Duncan  stated  that  the  appellant  had  paid  off  the  purchase 
money  bond,  and  he  was  entitled  to  the  land.  Thomas  also  states 
that  Thomas  Duncan,  at  the  time  was  in  his  right  mind,  and  he  was 
up,  but  his  health  was  not  good. 

The  clerk  of  the  circuit  court  says  that  the  order  for  the  deed  by 
Thomas  Duncan  to  the  appellant  stated  that  the  full  consideration 
for  the  lan<l  had  been  paicl  by  the  appellant,  Mr.  Rule,  the  com- 
missioner that  sold  the  land,  states  that  Thomas  Duncan  was  in  his 
right  mind  and  was  up;  that  he  said  the  appellant  had  paid  off  tlie 
bonds  for  the  purchase  money  to  the  persons  that  had  the  prior  liens, 
and  had  settled  with  him  for  his  part  of  the  purchase  money,  and 
was  entitled  to  the  land;  that  he  (Thomas)  was  not  able  to  pay  for 
it. 

Judge  Lee,  who  was  attorney  for  some  of  the  parties  in  the  case  to 
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enforce  the  liens,  says  that  Thomas  Duncan,  at  the  time  he  made  the 
order,  was  in  his  rijrht  mind,  and  was  capable  of  contracting;  that 
he  said  appellant  had  j>aid  the  entire  purchase  money,  including  that 
comintr  to  himself,  and  was  entitled  to  a  deed  to  the  land.  Theap-^ 
pellant  says  that  the  understanding  at  first  between  him  and  Thomas 
Duncan  was  that  the  appellant  was  to  hold  the  land  and  appropriate 
the  profits  until  he  was  repaid  the  purchase  money  that  he  had  paid. 
That  after  this  they  chanj^ed  the  agreement  to  the  etfect  that  he,  the 
appellant,  was  to  take  the  land  absolutely,  and  the  written  traasfer 
was  executed  In  accordance  with  the  a«:reement.  It  also  appears  that 
ThomasT  Duncan  had  all  his  life  managed  his  own  affairs  and  had 
saved  some  money.  It  also  appears  that  the  witnesses  who  testify 
that  he  was  not  competent  to  "contract  were  not  close  observers  of 
him,  and  the  most  of  them,  if  not  all,  give  it  as  their  opinion  that  he 
was  not  competent  to  contract  without  any  good  reason  to  support 
that  opinion.  Besides,  some  of  them  being  interested  in  establish- 
ing that  fact.  On  the  other  hand,  we  have  the  evidence  of  intelli- 
gent witne>ses  who  had  something  to  do  with  him  that  called  their 
attention  to  his  mental  condition,  to  the  eflTect  that  he  was  entirely 
competent  to  make  the  transfer.  Also  we  have  the  fact  that  the 
transaction  was  entirely  reasonable  and  likely  to  occur  under  the 
circumstances. 

Some  of  the  witnesses  for  the  appellees  evidently  base  their  opin- 
ions largely  upon  the  fact  that  Thomas  Duncan  was  a  very  ignorant 
man,  and,  therefore,  incapable  of  transacting  important  business,, 
but  we  think  he  was  capable  of  transacting  the  business  in  contro- 
versy. Besides,  the  judgment  of  the  circuit  court  in  refusing  the 
conveyance  dofs  not  decide  that  Thomas  Duncan  was  not  competent 
to  contract,  but  it  dwdes  that  he  was  a  **  weak,  sick  man.'*  Evidently 
the  court  went  upon  the  idea  that  this  physical  health  made  it  easy 
for  him  to  be  defrauded,  and  that  he  was  defrauded.  But  the  proof 
utterly  fails  to  show  any  fraud  in  the  transaction  or  attempt  to  de- 
fraud. Besides,  at  the  time  of  the  transaction,  he  was  not  a  weak, 
sick  man,  but  he  was  uo  and  about,  only  his  health  being  not  good. 

The  appellant  is  entitled  to  a  deed  to  the  land,  and  the  judgment 
is  reversed,  with  directions  to  the  lower  in  accordance  with  this  opin- 
ion. 


McIntosh  v.  Commonwealth. 
(Filed  Sept.  22,  1892— ^N^o^  to  be  reported.) 

Criminal  law — The  evidence  is  sufficient  to  support  the  verdict  oonvioting  appel- 
lant of  the  crime  of  Btealinjir  certain  saw-Iojs^s  and  the  instrnctions  presented 
the  law  of  the  case  correctly. 

J.  J.  G.  Bach,  R.  A.  Hurst  and  J.  P.  Gillum  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

The  appellnnt  was  indicted,  tried  and  convicted  in  the  Breathitt 
Circuit  Court  for  stealing  thirty-two  saw-logs,  the  property  of  the 
Asher  Lumber  Co. 

The  evidence  cl(»arly  establishes  the  fact  that  the  appellant  did 
wrongfully  and  fraudulently  take  and  carry  away  saicf  loj»9,  the 
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property  of  the  Asher  Lumber  i^.,  with  the  fraudulent  inteut  of 
•oonvertin^  them  to  his  own  u^  and  making  them  his  own  property 
without  the  consent  of  the  owner. 

The  court's  instruction  accords  with  the  foregoing  view.  We  see 
no  reversible  error  in  the  case. 

The  judgment  is  affirmed. . 

Judge  Bennett  delivered  the  following  response  to  petition  for  re- 
hearing: 

The  petition  for  a  rehearing  Is  upon  the  ground  that  the  word  "fe- 
lonious" is  not  used  in  the  indictment.  The  indictment  charges  that 
the  appellant  "did  unlawfully,  willfully,  corruptly  and  feloniously 
steal/'  Ac. 

The  petition  is  overruled. 


''V 


Tyler  v.  Onzts,  Ac. 
(Filed  Oct  1,  1892.) 

1.  Statut'T  of  frauds — Specific  performance — A  vendor  delivered  to  a  vendee 
a  writing  in  these  words,  viz:  ''Received  Jan.  3,  181K),  of  T.  $100,  part  cast) 
payment  of  lot  No.  4,  block  9,  N.  E.,  in  MiddleBboroagh,  Ky.,  on  following 
terms:  $5,100,  $2,550  cash,  $1,181.25  in  four  months,  $1,181.25  in  ei^ht 
DQonths,  with  6  per  cent.,  and  three  company  notes,  $62.50  each,  in  one,  two 
ind  three  years.  J.  W.  Onzts,  by  Jas.  T.  Fisher,  af^ent.*'  In  this  case  for 
specific  enforcement  of  the  contract  evidenced  by  said  writing,  Held— 

First — That  although  the  vendor  alone  signed  the  writing  and  did  not,  in 
'ttiuk^^  covenant  to  convey  the  lot,  an  agreement  on  his  part  to  so  convey 
ipon  the  terms  therein  stated  must  be  necessarily  implied. 

Second — This  writing  is  a  ''soflBcient  memorandum  or  note"  of  the  contract 
>t  sale  and  purchase  and  is  enforceable  by  either  of  the  parties  to  it. 

2.  Same — Specific  execution — By  the  terms  of  the  writing  the  cash  payment 
>f  the  $2,500  was  a  condition  precedent  to  the  vendee\s  right  to  demand  a 
pecific  execution  of  the  contract,  but  the  acceptance  by  the  vendor's  agent 
»f  the  cash  payment  of  $100,  simultaneously  with  the  delivery  of  such  con- 
ract,  shows  that  the  parties  to  it  did  not  contemplate  the  immediate  pay- 
cient  or  tender  of  the  entire  ^2,500,  and  since  the  vendee  tendered  such 
»ayraent  within  ten  days  thereafter  he  has  not  forfeited  his  right  to  demand 
n  execution  thereof. 

8.  5'aw/f— Where  the  vendee,  in  his  action  for  a  specific  execution  of  the 
ontract,  alleges  that  the  vendor  is  a  non-resident  of  the  State  and  had  as- 
9rted  his  refusal  to  comply  with  the  contract  of  sale  and  had  placed  the 
»t  in  the  hands  of  another  agent  for  sale  for  tlie  purpose  of  selling  it  to 
QOther  party,  this  is  a  sufficient  excuse  for  his  not  actually  paying  or  ten- 
ering  the  whole  of  the  cash  payment  before  the  institution  of  the  action, 

beinfi;  impracticable  for  him  to  find  any  one  in  the  State -to  whom  to  make 
le  payment  or  tender. 

4.  Same — Tender — The  tender  of  the  cash  payment  in  the  petition  does  not 
noant  to  a  deposit  in  court,  but  since  the  chancellor  could  make  snch  de- 
jsit  a  conditio/1  of  granting  relief  the  petition  should  not  be  dismissed  on 
^morrer  because  of  the  failure  to  make  the  deposit. 

Tyler  &  Apperson  for  appellant. 

Isaac  T.  Woodson  for  appellees. 

Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 
vol.  14 — 2r 
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Appellant  brought  this  action  January  13,  1890,  spiinst  J.  W. 
Onzts,  allied  to  be  non-resident,  on  the  following  writinjr: 

•'Received  January  3,  1890,  of  M.  S.  Tyler  $100,  part  cash  pay- 
ment on  lot  No.  4,  block  9,  N.  E.,  in  Middlesborough,  Ky.,  on  fol- 
fowing  terms:  $5,100,  $2,5o0  cash,  $1,181.25  in  four  months,  $1,181.25 
in  eight  months,  with  G  per  cent.,  and  three  company  notes  $62.50 
each  in  one,  two  and  three  years.  J.  VV.  Onzts, 

''By  Jas.  T.  Fisher,  Agent" 

He  states  in  his  original  petition,  in  substance*  that  he  is  and  has 
always  been  ready  and  now  offers  and  tenders  to  pay  balance  of 
said  cash  payment,  execute  notes  for  the  deferred  payments  and 
assume  said  company's  notes  if  defendant  will  comply  with  his 
contract  and  convey  said  lot  to  him;  that  defendant  has  refused  and 
is  now  refusing  and  asserting  he  will  not  comply  with  his  contract 
to  convey  said  lot  to  plaintiff,  and  is  offering  and  attempting  to  sell 
it  to  others,  and  for  that  purpose  has  placed  it  in  the  hands  of  an 
agent  other  than  Jas.  T.  Fisher,  who  was  authorized  to  sell  to 
plaintiff.  And,  in  addition  to  specific  execution  of  the  contract, 
an  injunction  restraining  defendant  selling  the  lot  to  another  is 
prayed  for. 

December  3,  1890,  an  amended  petition  was  filed,  in  which  it  is 
stated  that  since  commencement  of  theaction  ap|>ellee,  Arthur,  made 
defendant,  having  actual  notice  of  the  sale  to,  and  purchase  by,  ap- 
pellant, for  the  fraudulent  pui  pose  of  preventing  enforcement  by  hin> 
of  the  contract,  procured  defendant,  Onzts,  January  17,  1890,  to  exe- 
cute to  himself  and  file  for  record  a  deed  for  the  same  lot,  of  which 
he,  Arthur,  February  1, 1890,  obtained  and  has  since  held  possession. 

The  record  does  not  show  that  Onzts  made  any  defense  to  the 
action  or  basin  fact  been  yet  summoned.  But  t(»  the  petition  as 
amended  Arthur  alone  filed  a  general  demurrer  that  was  sus- 
tained, and  the  action  thereupon  dismissed. 

Waiving  the  question  whether  it  was  premature  to  sustain  the 
demurrer  and  dismiss  the  action  before  Onzts  had  been  broug:ht 
before  the  court  and  made  defense,  we  will  consider  and  determine 
whether  a  cause  of  action  has  been  stated  in  the  petition  amended 
as  if  he  had  really  appeared  and  demurred.  For  it  is  clear  that  if 
Arthur  had,  as  alleged,  actual  notice  of  the  contract  between  appel- 
lant and  Onzts  when  he  purchased  the  lot,  or  his  purchase  was  made 
after  commencement  of  this  action,  both  of  which  facte  must,  on 
trial  of  the  demurrer,  be  assumed,  he  did  not  acquire  any  right  or 
interest  that  can  prevent  the  relief  appellant  seeks,  if  the  writing 
sued  on  is  evidence  of  an  en  forcible  contract.  And  whether  it  is  or 
not  is  the  first  question  to  be  considered. 

Section  1,  chapter  2,  General  Statutes,  provides  that  "no  action 
shall  be  brought  to  charge  any  person  upon  a  contract  for  the  sale  of 
real  estate,  unless  the  contract  or  some  memorandum  or  note  thereof 
be  in  writing  and  signed  by  the  party  to  be  charged  therewith  or  by 
his  authorized  asrent.'' 

The  test  of  the  validity  of  a  contract  under  that  statute  uni- 
formly applied  by  this  court  is,  that  the  memorandum  or  note 
thereof  should  be  so  complete  and  full  the  meaning  thereof  may 
be  ascertained  rfnri  it  enforced  without  aid  of  extrinsic  verbal  tes- 
timony. 

In  Ellis  V.  Deadman,  4  Bibb,  466,  the  writing  was  as  follows: 

"4th  January,  1808.    Received  of  Jessie  Ellis  $ ,  in  part  pay  for 

a  lot  he  bought  of  me  in  the  town  of  Versailles,  it  bemg  the  cash 
part  of  the  purchase  of  the  said  lot.  Nathan  Deadman." 

Though  the  writing  in  that  case,  which  purports^  to  be  simply  a 
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receipt,  was  held  not  to  be  enforcible  under  the  statute,  still  tho 
court  said  that  if  terms  of  the  ascreeinent  had  been  specified  there 
would  be  no  doubt  of  the  propriety  of  enforcing  a  specific  execu- 
tion. 

In  Fugrate  v.  Hansford,  3  Litt.,  262,  the  writinjBr  was:  "The  trustees 
of  the  town  of  Carlisle,  in  Nicholas  county,  will  please  convey  lot 
32  to  G.  L.  Howard,  who  has  this  day  purcha,seclsaid  lot  from  me 
and  for  which  J  have  received  value  in  full.    November  2,  1816. 

*'J  AME.S  FUGATE,  JR." 

In  that  case  the  w  riting  was  held  sufficiently  descriptive  of  the 
land  sold  and  contained  enough  otherwise  to  entitle  the  v>«rty^ta 
jpecificexecuticin;  a  statement  in  the  writing  of  the  consideration 
lot  being  regarded  neces^^ary  because,  as  said  by  the  court,  the  con- 
ract  was  executed  on  part  of  the  purchaser  by  payment  of  the 
}rice. 

It  will  be  seen  that  although  in  both  those  crises  the  vendor  alone 
igned  the  writing  and  in  neither  covenanted  in  terms  to  convey  the 
and,  his  implied  agreement  to  do  so  was  held  to  be  sufficient  ta 
lind  him. 

In  this  case  the  lot  is  sufficiently  described;  the  purchase  price,  also 
[me  for  paying  the  several  installments,  aie  set  out  and  an  agree- 
lent  to  convey  upon  terms  stated  may  be  fairly,  indeed  must  be 
ecessarily,  implied.  It  is  true  the  holder  of  the  ''three  coinpany 
otes"  mentioned  is  not  clearly  indicated,  but  there  is  no  uncer- 
unty  about  the  obligation  of  the  vendee  t'»  pay  to  or  for  the  vendor 
mount  thereof  at  the  dates  specified.  It,  therefore,  seems  to  us  the 
riting  sued  on  is  full  evidence  of  a  contract  of  sale  and  purchase 
f  land,  enforcible  under  the  statute  by  either  party. 
Unquestionably  payment  of  the  entire  sum  of  $2,')00  is  a  con- 
ition  precedent  of  appellant's  right  to  specific  execution  of  the 
mtmct  and  he  can  not,  consequently,  maintain  this  action  without 
aking  or  tendering  such  payment.  But  he  had  not,  when  the 
lion  was  commenced,  which  was  within  ten  days  after  date  of  the^ 
•ntract,  w^alved  or  forfeited  his  right  to  the  relief  asked. 
For,  although  the  parties  substantially  agreed  $2,500  was  to  be 
f^ted  as  a  partial  payment  then  due,  acceptance  of  $100  of  that 
nount  by  the  vendor's  agent  simultaneous  with  execution  and 
livery  of  the  writing  to  the  vendee  shows  they  did  not  contem- 
ate  payment  or  tender  of  the  whole  amount  presently.  Moreover, 
ne  is  not  generally  deemed  in  equity  to  be  of  the  essence  of  such 
ntract,  unless  the  parties  have  expressly  so  treated  it,  or  it  neces- 
rily  follows  from  the  nature  and  circumstances  of  the  contract. 
>ry's  Ecjuity,  section  776. 

rhere  is  nothing  in  the  nature  or  circumstances  "of  the  contract  in 
est  ion  that  makes  it  an  exception  to  that  rule.  For  the  remedies 
vendor  and  vendee  are  mutual ;  there  had,  when  the  action  was 
ninenced,  been  ''no  change  of  circumstances  affecting  the  char- 
ter or  justice  of  the  eontract,  and  compensation  fwr  delay  of  the 
idee  in  making  the  ci\sh  payment  as  well  as  for  delay  in  comply- 
r  with  other  stipulations,  if  there  has  been  any,  can  be  fully  given 
Che  vendor  in  the  way  of  interest. 

>n  the  other  hand,  in  any  view  of  the  case,  the  vendee  had  a 
.sonable  time  in  which  to  make  the  complete  cash  payment  that 
1  certainly  not  expired  when  the  action  was  commenced,  and  he 
I  not  be  fully  compensated  for  loss  of  $100  paid  unless  the  contract 
enforced, 

t  is  true  he  does  not  allege  in  his  petition  that  he  had,  prior  to 
titution  of  the  action,  tendered  the  unpaid  balance  of  the  cash 
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payment  to  the  vendor  or  his  a^ent.  He  does,  however,  state  he 
had  always  been  ready  to  do  so,  but  that  the  vendor  was  a  non-res- 
ident of  the  State;  had  asserted  his  refusal  to  comply  with  the  con- 
tract and  placed  the  lot  in  the  hands  of  an  a^ent,  other  than  Fisher, 
for  the  purpose  of  selling  it  to  another  party. 

It  seems  to  us  the  facts  thus  stated  should  be  regarded  as  sufficient 
excuse  for  not  paying  or  tendering  the  residue  of  $2,500;  for  they  are 
such  as  to  render  compliance  by  the  vendee  impossible  because  there 
was  no  person  in  this  state  to  whom  a  payment  could  be  made. 

The  tender  of  the  cash  payment  made  in  the  petition  does  not 
amount  to  a  deposit  in  court,  but  as  it  is  in  the  power  of  the  chan- 
cellor to  make  such  deposit  a  condition  of  granting  relief  the  failure 
should  not  be  treated  as  sufficient  ground  for  sustaining  a  general 
demurrer,  especially  when  filed  by  Arthur,  who,  as  the  record  now 
appears,  is  not  in  a  condition  to  defeat  a  specific  execution  of  the 
contract. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


Wren's  adm'r  v.  L.,  St.  L.  &  Tex.  R'y  Ck). 
{Filed  Sept.  15,  1892— .Vo^  to  be  reported  A 

1.  Evidence — Contradiction  by  party  of  his  07vn  witness — Althonj^h  a  party 
can  not,  except  in  certain  instance,  impeach  hi8  own  witness  by  evidence  of 
his  bad  character,  yet  he  may  contradict  nacli  witness  by  other  evidence  or 
by  showing  that  he  has  made  coanter  statements. 

In  this  case  an  engineer,  introduced  by  plaintiff,  testified  that  he  did  not 
see  plaintiff's  decedent  antil  the  train  by  which  he  was  killed  was  within  462 
feet  of  him.  Plaintiff  asked  the  witness  if  he  had  not  testified  at  the  coro- 
uer^s  inquest  that  he  hnd  seen  the  decedent  at  a  distance  of  aboat  1.387  feet 
and  the  witness  answered  that  he  did  not  recollect.  The  court  refosed  to 
permit  plaintiff  to  prove  that  the  witness  liad  so  testified  at  the  coroner's 
inquest.  Ile/d—Thwi  this  was  error,  and  the  excluded  evideuc;  was  so  ma- 
terial in  this  case  as  to  authorize  a  reversal  of  the  judgment  on  accoant  of 
its  exclusion. 

2.  Railroads — Duty  to  trespasser  on  track — Peremptory  instruction  — "When  tho?e 
in  charge  of  a  railroad  train  discover  a  trespasser  on  the  track,  nnd  the 
train  is  at  such  a  distance  from  him  as  to  afford  time  for  it,  it.  is 
their  duty  to  give  the  proper  alarm  to  apprise  him  of  the  approach  of  the 
train,  and  then,  if  in  a  reasonable  time,  he  does  not  get  off  the  track,  to  use 
all  reasonable  means  to  stop  the  train  and  avoid  injuring  him. 

In  this  case  the  engineer  of  the  train  states  that  at  the  time  he  first  dis- 
covered the  trespasser,  who  was  run  over  and  killed,  he  apprehended  from 
his  location  and  position  that  he  would  not  get  off  the  track.  Some  of  the 
evidence  tends  to  show  that  the  train  could  have  been  stopped  within  a  dis- 
tance of  500  feet  and  that  the  trespasser  was  discovered  at  from  7(K)  to  1.- 
2S7  feet  from  the  point  at  which  he  was  killed.  ffc/d—Thsit  in  an  action  by 
his  personal  representative  to  recover  damages  for  his  death,  alleged  to  have 
resulted  from  the  gross  neglect  of  the  railroad  company's  employes,  it  was 
error  to  give  a  peremptory  instruction  for  the  defendant. 

Jno.  L.  Dorsey  and  S.  B.  &  R.  D.  Vance  for  appellant. 
Helm  &  Bruce  and  Yeaman  &  Lockett  for  appellee. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 
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John  Wren,  ^hile  sitting  upon  ap^jellee's  traclc  with  his  face  in 
his  hands,  was  struck  by  a  freight  train,  running  at  the  rate  of  about 
fifteen  miles  an  hour,  and  killed.  He  was  not  in  the  employ  of  the 
company  and  was,  at  the  time,  at  a  point  upon  its  road  where  it  was 
entitled  to  the  exclusive  right  of  way.  In  other  words  he  was  a 
trespasser,  and  as  to  him  those  in  charge  of  the  train  were  under  no 
lethal  obligation  to  be  on  the  lookout  or  to  anticipate  his  presence* 
but  only  to  use  all  reasonable  care  to  save  his  life  after  knowing  of 
his  peril. 

The  petition  avers  that  the  killing  occurre<i  through  the  willful 
neglect  of  those  in  charge  of  the  train.  The  answer  denies  this^ 
avers  that  the  deceased  was,  at  the  time,  a  trespaaser;  that  after  dis- 
covering his  peril  those  in  charge  of  the  train  did  all  they  could  to 
avoid  injuring  him,  and  that  his  death  was  the  result  of  his  owa 
negligence. 

This  was  denied.  The  appellant  introduced  four  witnesses  who- 
were  near  at  the  time  of  the  accident.  One  of  them  was  the  engi- 
neer of  the  train.  He  testified  that  he  did  not  discover  the  deceased 
until  the  train  had  crossed  a  certain  trestle  and  when  it  was  within 
about  462  feet  of  him;  that  he  immediately  gave  the  alarm  and  all 
possible  effort  was  used  to  stop  the  train  before  striking  him,  but 
without  avail. 

The  appellant  then  asked  him  if  he  had  not  testified  at  the  cor- 
oner's inquest  that  he  discovered  the  deceased  sitting  upon  the  track 
when  about  the  middle  of  a  certain  curve  in  the  road,  that  was 
distant  from  him  about  1,287  feet,  and  from  which  point  the  place 
where  the  deceased  was  sitting  was  in  plain  view.  His  answer  was 
that  he  did  not  recollect. 

The  appellant  offered  to  prove  by  another  witness  that  he  had  so 
testified,  but  the  court  refused  to  let  it  be  done.  It  was  not  a  case 
where  the  party  introducing  a  witness  had  merely  failed  to  prove 
what  was  expected  of  him;  but  he  had  testified  to  a  fact  prejudicial 
to  the  appellant,  to-wit,  that  he  was  so  near  the  deceased  when  he^ 
discovereu  him  that  it  was  impossible  to  save  him. 

A  party  can  not  impeach  his  own  witness  by  evidence  of  bad 
character  unless  he  be  compelled  to  introduce  him,  but  he  may  con- 
tradict him  by  other  evidence  or  by  showing  that  he  harS  made 
counter  statements.    Civil  Code,  section  590. 

If,  therefore,  the  evidence  was  material  the  appellant  should  have- 
been  allowed  to  contradict  him. 

It  appears  without  contradiction  that  the  train  was  not  a  heavy 
one;  that  it  was  running  at  the  rate  of  about  fifteen  miles  an  hour, 
and  that  it  could  have  been  stopped  at  a  distance  of  from  four  to 
five  hundred  feet. 

At  the  close  of  the  appellant's  testimony  the  court  peremptorily 
instructed  the  jury  to  find  for  the  company.  Whether  this  should 
have  been  done  is  the  question  presented. 

One  of  the  other  three  witnesses  who  witnessed  the  accident  was 
the  conductor  of  the  train.  He  testifies  that  the  alarm  was  given 
when  the  train  was  at  the  middle  of  tht^  curve  and  distant  from  the 
deceased  1,287  feet.  The  other  two  say  that  it  was  at  a  point  which 
j.s  shown  to  be  distaiU  more  than  700  feet  from  where  the  deceased 
was  sitting. 

According  to  the  evidence  of  all  three  the  (ieceased  was  discovered 
80on  enough  to  have  given  an  alarm,  and  then,  upon  his  failing  in 
a  reasonable  time  thereafter  to  get  off"  the  track,  to  have  stopped  the 
train  and  saved  his  life. 

The  testimony  of  the  engineer  shows  that  he  apprehended,  from 
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the  situation  of  the  deceased  when  he  first  saw  him,  that  he  wottld 
not  get  off  the  track.  It  was  the  duty  of  those  in  chartfe  of  the 
train,  upon  discovering  the  deceased,  to  give  the  proper  alarm,  Hud 
then  if,  in  a  reasonable  time  thereafter,  he  did  not  move,  and  they 
fltill  had  time  to  stop  the  train  and  avoid  striking  him,  it  was  tfieir 
•duty  to  do  so  and  save  his  life. 

If  those  in  charge  of  a  train  have  reasonable  ground  to  bcli^^ve 
that  a  person  upon  the  track  is  not  going  to  get  out  of  the  way  then 
it  is  their  duty  to  stop  it  and  save  his  life. 

Thus  if  one  b?  discovered  asleep  upon  the  track  and  the  whistle 
/ails  to  arouse  him  and  th OS e^  in  charge  have  reason  ible  grounrl  to 
believe  that  he  is  not  going  to  get  out  of  the  way,  it  is  their  duty,  in 
«the  interest  of  human  life,  to  stop  the  train. 

Of  course  they  are  not  required  to  stop  the  train  whenever  they 
«ee  one  ahead  of  it  upon  the  track  or  some  one  approaching:  it.  The 
engineer  has  a  right  to  believe  the  person  will  avoid  the  danger  by 
leaving  the  track  or  not  attempting  to  cross  it.  To  stop  for  every 
mere  possibility  of  danger  would  not  only  hinder  public  travel,  hut 
it  would  endanger  the  safety  of  those  traveling  by  rail.  Thcrt*  i:*  a 
necessity  of  making  time  to  avoid  collision  with  other  trains,  and  to 
require  a  train  to  stop  whenever  a  person  is  seen  ahead,  no  ni-urfr 
how  far,  would  not  only  int^^rfere  with  public  interest  and  luiblic 
travel,  but  place  those  traveling  upon  trains  in  constant  danger.  It 
is  to  be  presumed  that  the  person  upon  the  track  will  exercise  hia 
senses  and  avoid  thedany:er,  but  if  it  be  known  to  those  in  ehiirjje 
of  the  train  that  he  is  deficient  in  this  respect  and  incapable  of  irsin^ 
ordinary  care  to  save  himself  or,  from  the  surrounding  circumstant'i's, 
they  have  reasonable  ground  to  believe  he  is  not  going  to  do  set,  ihen 
it  is  their  duty  to  stop  the  train  and  save  his  life.  Upon  discowrini; 
one  upon  the  track  the  engineer  should  give  the  proper  alarm,  aad 
if  in  a  reasonable  time  after  doing  so  the  person  does  not  le.ive  ihe 
track,  and  the  engineer  has  reasonable  ground  to  think  he  h  tvd 
•going  to  do  so,  then,  if  he  can,  by  the  use  of  all  reasonable  meiiti^, 
■stop  the  train  and  save  the  man,  he  must  do  so. 

It  is  urged  that  all  the  evidence  in  this  case  shows  that  a-<  so m  n^ 
the  deceased  was  discovered  all  possible  effort  was  made  to  stop  the 
train,  and  that  this  was  the  only  issue.  How  far  the  deceaHed  wm 
from  the  train  when  his  presence  was  discovered  and  whether,  nfler 
giving  the  proper  alarm  and  his  failure  in  a  reasrin  ible  tiin.»  to  g<*t 
out  of  the  way,  there  was  still  time  to  stop  the  train  and  suve  his 
life,  were  (juastions,  however,  as  to  which  the  (luestion  of  his  |mjx- 
imity  to  the  train  was  material,  and  while  the  testimony  tendi^i  to 
show  the  alarm  was  at  once  given  and  an  efftirt  made  toslo|.>  ihe 
train  as  soon  as  his  presence  upon  the  track  was  discoverefl,  yet  tlje 
evidence  showing  how  far  he  was  from  the  train  at  the  time  placeii 
this  question  in  doubt  and  made  it  a  matter  for  the  determination  of 
the  jury,  and  the  caseshould  not  have  been  taken  from  thera  by  u 
peremptory  instruction. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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Mefford'8  adm'k  V.  L.  &  N.  R.  R.  €o. 
{I'iled  Oct,  1,  lSd2— Not  to  be  reported,) 

1.  Death  by  ivfongfiil  act — Right  of  action — The  pergonal  representative  of 
one  who  whs  not  in  the  employe  of  the  railroad  company  may  recover  dam- 
ages for  nis  death  under  the  provisions  of  the  first  section  of  chapter  57  of 
the  General  Statutes. 

2.  Sdtne — Who  is  an'^'^emfi/oye'^  0/ a  raihoad — An  a^ent  of  a  transfer  com- 
pany which  does  business  on  a  certain  railroad  is  not  an  employe  of  the  rail- 
^way  company  within  the  meaning  of  chapter  57,  General  Statutes. 

Root  &  Root  for  appellant. 

Oeo.  Washington  and  Jas.  C.  Wright  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  is  by  Clarence  Mefford's  administrator  against  the  L. 
A  N.  R.  R.  Co.,  in  which  it  is  alleged  that  the  plaintiff's  intestate 
lost  his  life  by  reason  of  the  gross  negligence  of  the  employes  of  the 
•defendant  in  operating  its  train  of  cars. 

It  appears  from  a  statement  in  the  petition  that  the  intestate  was 
Si  transfer  agent  on  the  defendant  at  the  time^  but  when  the  ac<ndent 
happened^  reauftlng  in  his  death,  it  in  averred  that  he  was  not  in  the 
employ  of  the  company^  nor  do  we  understand  that  such  an  agent  is 
an  employe  in  the  meaning  of  that  term  as  used  in  the  statute.  He 
is  not  paid  by  the  delendant,  but  is  exiMcising  an  independant  em- 
ployment and  liable  as  a  member  or  agent  of  a  distinct  corporation, 
but  permitted,  for  pay  or  otherwise,  to  check  baggage,  <fec.,  on  aj:)- 
pel lee's  train. 

That  the  personal  representative  of  one  not  in  the  employ  of  the 
railroad  company  may  recover  under  the  first  section  of  the  act 
authorizing  an  action  for  loss  of  life  was  recently  adjudged  in  the 
■case  of  Oivens  v  Ky.  ("entral  R.  R.  C.).,  80  Ky.,  — . 

As  we  understand  the  nature  of  the  relation  between  a  transfer 
agent  and  the  railroad  C(mipany,  upon  which  the  transfer  company 
operates,  it  can  not  be  determined  on  a  demurrer  that  the  transfer 
•company  or  its  agent  is  an  employe  of  the  railroad  company.  What 
the  facts  may  develop  we  are  not* prepared  to  decide. 

The  judgment  below,  in  our  opinion,  should  be  reversed,  and  the 
<?ause  is  remanded  with  directi(»ns  to  overrule  the  demurrer  and  lor 
proceedings  consistent  with  this  opinion. 


Gay,  jr.,  &v,  v.  City  of  Louisville,  <S:c. 
{Filed  Oct.  4,  1892.) 

1.  Proof  of  claims  for  unpaid  taxes  against  decedi^nti''  estates — Personal  repre- 
sentatives of  decedents  are  not  permitted  or'reqaired  by  law  to  pay  bill  for 
unpaid  State  or  mnnicipal  taxes  dae  by  the  decedent,  unless  such  tax  bills 
are  proven  by  affidavit  against  the  estate  as  other  demands  against  it  are 
required  to  be  veritied.  And  in  an  action  by  a  personal  representative  to 
sell  the  real  estate  of  a  decedent  to  pay  debts,  and  for  a  settlement  of  his 
acoounts.  it  was  error  for  the  chancellor  to  order  such  taxes  paid,  unless  they 
have  been  proven  as  other  demands  most  be  proven. 

2.  Same^^ Authority  pf  LotnsvilU   Chancery   Court^E'ven   if    section   773  of 
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Civil  Code,  which  authorizes  the  LoaiATille  Chancery  ConH,  in  "actjcmfl  for 
the  sale  of  real  property,"  to  determine  siimmarily,  with  or  withoot  writtes 
pleadings,  the  amount  of  any  State  or  other  tax  upon  the  propi^rtv  to  be 
sold  and  provide  for  its  payment,  applies  to  actions  for  the  ^ettlemeat  of 
the  estates  of  deceased  persons,  wtiich  is  by  no  means  certnin.  it  doex  iH)t 
authorize  such  courts  to  order  the  payment  of  any  such  taxe:^,  nUe^ed  to  be 
dae  and  unpaid  by  the  decedent,  until  they  have  been  proven  in  the  manner 
required  by  law.  The  Les^inlature  has  no  constitutional  authoriijr  to  Author- 
ize any  court  to  adjudge  such  tax  to  be  a  valid  lien  on  decedent^^  prupertj 
without  satisfactory  proof  being  first  made  that  it  is  a  valid  anu  t^npaid  de- 
mand against  such  decedent. 

4.  Same — Infants — Failure  to  except  to  decision  of  court — The  faot  that  no  oq« 
excepted  to  the  allowan<Je  of  the  unpaid  taxes  as  a  demand  Hgain^t  the  de- 
cedent in  this  case,  does  not  prevent  this  court  from  considering  and  deter- 
mining the  correctness  of  such  decision,  where  several  of  the  party  id 
'interest  were  infants. 

C.  B.  Seymour  for  appellant:^* 

Laf  Joseph  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

John  Gay,  sr.,  died  intestate,  leaving  several  children,  n^nne  of 
whom  were  infants,  and  an  estate,  consisting: of  land  and  pt^rsonnlty, 
but  not  enough  of  the  latter  to  pay  debts,  and,  t^nnsetitieiitly, 
the  Louisville  Safety  Vault  &  Trust  Company,  n  corimration. 
having  been  appointed  administrator,  brought  this  acUon  fcir  thf? 
settlement  of  its  accounts  and  for  sale  of  real  property  j^utKclenl  to 
pay  debts. 

During  pendency  of  the  action  the  city  of  Louisvillt^  tile* I,  under 
order  of  court,  tax  bills  of  unpaid  municipal  taxes  for  s««venil  y\^Ar^^ 
and,  without  having  l)een  p.issed  on  and  reporter!  fav<rrahly  by  th*- 
master  commissioner  or  proved  in  any  way,  the  lower  fuurt  adjudged 
the  amount  of  such  taxes,  for  the  years  1888  to  1887,  inclusive,  tt^  be 
paid  out  of"  proceeds  of  land  belonging  to  decedent*s  e?^l:nte  that  hnd 
been  sold  under  previous  Judgment. 

Section  778,  title  19,  Louisville  Chancery  Court,  Civil  Cocie,  pro- 
vides that  court  **may,  in  actions  for  the  sale  of  real  property,  df*- 
termine  summarily,  with  or  without  written  pleading.'^,  the  jimrmnt 
of  any  State  or  municipal  tax  or  assessment  upon  the  property  to  be 
sold,  and  shall  provide  for  the  payment  of  the  same  in  tht- judgment, 
and  if  the  plaintiff  shall  fail  to  ask  therefor  the  purclmser  shall  be 
entitled  at  any  time  before  payment  of  the  purchase  prict*  to  a  (*re<lit 
for  the  amount  thereof." 

Even  if  it  be  conceded  that  section  was  intende<l  to  apply  to 
actions  for  settlement  of  estates  of  deceased  persons  provide*!  for  l>y 
chapters,  title  10,  which  is  by  no  means  clear,  still,  giving  to  the 
section  a  fair  and  reasonable  construction,  we  are  satisfiwl  no  mi>re 
discretion  was  intended  to  be  given  to  the  chancellor  than  simply  ti> 
decide  upon  validity  of  tax  bills  and  the  question  of  \w\.  uii  pro|>erty 
sought  to  be  sold  without  written  pleadings. 

For  it  would  be  without  power  of  the  Legislature  tn  authorize  a 
court  to  adjudge  a  tax  bill  in  favor  of  either  the  State  or  rity  of 
Louisville  to  be  valid  and  en  forcible  against  the  estate  of  a  de<^nst*d 
person  without  satisfactory  evidence  of  it  being  a  valid  imd  unimid 
demand,  or  at  least  when  it  did  not  so  appear  prima  fuvie^ 

Sections  85  to  39,  inclusive,  of  article  2,  chapter  39,  General  8tiitutes» 
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in  expre^  terras  provides  that  all  demandH  a^^inst  the  estate  of  a 
decedent  shall  be  verified  by  the  written  affidavit  of  the  clainnant, 
stating  that  the  demand  is  Just  and  has  never,  to  his  knowledge  or 
belief,  been  paid  and  that  there  Is  no  off-set  or  discount  afirainst  the 
same  or  any  usury  therein.  And  it  is,  in  terms,  too  plain  to  be  mis^ 
understood  or  disregarded  by  courts  of  justice,  further  provided  that 
**no  demand  against  a  decedent's  estate  shall  be  paid  by  his  personal 
representative,  or  allowed  as  a  credit  by  any  commissioner  or  court 
which  is  not  veritied  by  affidavit  as  required  herein." 

It  has  been  sometimes  held  that  unpaid  taxes  can  not  be  regarded 
technically  debt,  but  the  Legislature  has  used  the  comprehensive 
term  *'demand,'*  which  includes  the  claim  of  a  State  or  municipality 
for  unpaid  taxes  as  certainly  and  fully  as  the  claim  of  a  debt  of  an 
individual. 

While,  therefore,  one  would  not,  in  view  of  se<?tioh  793,  Civil 
Code,  be  inclined  to  hold  it  indispensable  lor  tax  bills  to  be  referred 
to  and  reported  favorably  by  a  master  coirmissioner,  we  are  satisfied 
the  court,  be  ft  ire  adjudging  the  amount  of  them  paid  out  of  the  estate 
of  a  deceased  person,  should  require  them  verified  in  the  manner 
other  demands  are  required  by  the  statute  to  be  verified.  For  why 
should  a  personal  representative  be  required  to  pay  a  tax  bill  unless 
presented  to  him  in  such  form  as  would  be  a  voucher?  And  if  he 
would  not  be  required  to  pay,  upon  presentation  or  demand,  the 
tax^bills  in  question,  upon  what  principle  can  a  chancellor  under* 
take  to  say  they  shall  be  paid  out  of  the  preceeds  of  real  estate 
of  the  decedent  sold  under  judgment?  How  could  the  court  in  this 
case  say,  in  the  absence  of  the  affidavit  required  by  law  and  of  the 
dead  man  to  speak  in  behalf  of  his  estate,  that  the  tax  bills,  if  ever 
payable,  had  not  been  alretuly  paid? 

It  is,  howevt  r,  contended  that  as  no  exception  to  the  filing  or  no 
ol)jection  to  payment  of  the  tax  bills  was  made  in  the  court  below 
the  judgment  must  be  treated  as  consented  to,  and,  therefore,  can 
not  be  distinbed  by  this  court.  That  position  would  he  correct  if 
it  was  n(K  t'nr  the  fact  som«*  of  the  heirs  at  law  of  the  deceswed,  Gay, 
were  infants,  who  could  not,  in  legal  contemplation,  consent  to  any 
actual  or  seeming  violation  or  disregrtrd  of  their  rights  of  property.. 

Where  an  action  has  t)een  commenced  by  a  personal  representa- 
tive to  sell  real  estate  of  a  decedent  to  pay  debts,  which  is  an  admis- 
sion the  estate  is  insolvent,  there  is  no  necessity  for  a  creditor  ta 
present  his  demand,  accompanied  by  affidavit,  for  payment  to  such, 
representiitive. 

But  still  the  court  can  not  render  judgment  for  payment  of  any 
demand  whatever  out  of  proceeds  of  the  real  estate  of  decedent, 
unless  the  affidavit  he  previously  made. 

It  was,  therefore,  error  to  adjudge  paynjent  of  any  part  of  the  tax- 
bills  in  question,  and  th.it  jn<lgment  is  reversed,  and  cause  remanded 
with  airections  to  s<-t  asidi^  the  judgment  and  require  the  appellee  to. 
pay  hack  the  amount  of  the  tax  bills,  unless,  in  a  reasonable  time, 
the  affidavit  required  by  law  be  made  and  the  chancellor  be  satisfied, 
they  are  due  and  unpaid. 
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Hurry  v.  Kline. 

{Filed  OcL  8,  1892.) 

Evidence  relntinj^  it>  transaction  with  a  dead  penon — Bills  and  notes — In  an  ac- 
tion R^ain8t  the  maker  of  a  note  by  one  who  holds  it  by  assignment  from  the 
payee  named  in  it,  who  is  dead,  testimony  of  the  maker  in  support  of  hi8 
plea  of  no  consideration,  concerning  what  took  place  at  the  time  of  the  ex- 
ecution and  delivery  of  the  note  between  himself  and  the  deceased  payee, 
is  incompetent  under  sections  605  and  60B  of  the  Civil  Code.  And  this  is 
true  whether  or  not  the  assignee  has  recourse  on  the  note  against  the  estate 
of  the  deceased  payee. 

B.  C.  Davis  and  J.  T.  A.  Baker  for  api)eUaiit. 

Muir,  Heyinan  &  Muir  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

The  note  sued  on  in  this  case  was  executed  by  appellee  to  J.  T. 
Irvin,  who  assisrned  to  appellant.  In  support  of  hia  plea  of  no  con- 
sideration appellee  was  permitted,  by  the  lower  court,  to  testify  as  a 
witness  to  what  took  place  concerning:  e.vecution  and  consideration 
of  the  note  between  himself  and  Irvin,  who  had  died  before  the 
action  was  commenced.  And  the  decisive  question  before  us  is 
whether  that  testimony  is  competent,  as  without  it  his  only  defense 
must,  as  the  record  now  appears,  iaiL 

Section  605,  Civil  Code,  provides  that,  subject  to  exceptions  and 
modifications  contained  in  section  600,  every  person  is  competent  to 
testify  lor  himself  or  another  unless  found  by  the  court  incapable  of 
understanding  the  facts  concerning  which  his  testimony  is  otfered. 

The  exceptions  to,  and  moditications  of,  that  general  rule  of  evi- 
dence, which  apply  to  this  case,  if  any  do,  are,  in  subsection  2,  sec- 
tion 606,  as  follows:  "No  person  shall  testify  for  himself  concerning 
any  verbal  statement  of,  or  any  transaction  with,  or  any  «ct  done 
or  omitted  to  be  done  by  an  infant  under  fourteen  years  of  age,  or 
by  one  who  is  of  unsound  mind  or  dead  when  the  testimony  is 
offered  to  be  given,  except  for  the  purpose  and  to  the  extent  of 
affecting  one  who  is  living  and  who,  when  over  fourteen  years  of 
age  and  sound  mind,  heard  such  statement  or  was  present  when  such 
transaction  took  place  and  when  such  act  wasd(meor  omitted;  unless 

a.  The  infant  or  his  guardian  shall  have  testified  against  such 
person  with  reference  to  such  statement,  transaction  or  act;  or 

b.  The  person  of  unsound  mind  shall,  when  of  sound  mind,  have 
testified  against  such  person  wi4:h  reference  thereto;  or 

c.  The  decedent,  or  a  representative  of,  or  some  i>ne  interested  in 
his  estate  shall  have  testified  against  such  person  with  reference 
thereto;  or 

d.  An  agent  of  the  decedent  or  person  of  unsound  mind,  wdth 
reference  to  such  act  or  transaction,  shall  have  testified  against  such 
person  with  reference  thereto,  or  be  living,  where  such  person  offers 
to  testify  with  reference  thereto." 

If  Irvin  had  died  owner  of  the  note  and  this  was  an  action  by  his 
personal  representative  to  recover  judgment  thereon,  or  even  if  ap- 
pellant had,  by  reason  of  the  assignment  to  him,  recourse  on  decedent^ 
estate,  the  testimony  in  question  would,  we  think,  be  certainly  in- 
competent. But  it  seems  to  be  conceded  that  if  appellant  ever  had 
such  recourse  it  has  been  lost,  and   so  the  estate  of  the  decedent 
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4issi«:nor  will  not  be  affected  by  determination  of  this  action  one  wJly 
or  another. 

Nevertheless,  we  think  there  can  be,  according  to  the  plain 
lan^uaire  used,  no  question  of  cases  like  this  being:  comprehended 
by  the  exceptions  to,  and  modifications  of,  section  605,  that  are  con- 
tfiined  in  subsection  2,  section  606.  For  it  is  there  provided,  in  ex- 
plicit terms,  that  no  person  shall  testify  for  himself  concerning?  any 
verbal  statement  of,  transaction  with  or  act  done  or  omitted  to  be 
done  by  one  who  is  dead  when  the  testimony  is  offered  to  be  jriven, 
except  under  circumstances  and  conditions  recited,  none  of.  which 
«xist  in  this  case. 

Yet  that  is  precisely  what  appellee  did  do  on  trial  of  this  action 
in  the  lower  court,  for  the  statements  of,  and  transactions  with,  the 
deceased,  Irvin,  concerninu:  which  he  was  permitted  to  testify,  had 
A  direct,  and  without  doubt,  de-^isive  bearing:  in  his  favor  uuon  the 
only  issue  involved. 

Before  thus  disregarding:  or  rpstricting:  the  natural  and  obvious 
meaning:  of  the  words  of  a  statute  the  court  should  be  convinced  an 
Imperative  reason  for  doing:  so  exists. 

We  do  not  now  perceive  any  reason  for  excluding:  such  testimony 
in  an  action  by  the  personal  representative  of  one  who  is  dead  that 
does  not  exist  in  full  force  in  a  case  like  this. 

The  issue  here  uresented  is  one  of  fact,  involving:  an  inquiry  for  the 
simple  truth,  not  at  all  chansred  or  affected  by  death,  but  to  be  soug:ht 
for  according:  to  rules  of  evidence  intended  to  operate  justly,  equally 
and  mutually  between  the  paj^ties,  no  matter  who  they  may  b'\  It 
does  not,  therefore,  make  any  difference  whether  the  personal  rep- 
resentative of  a  deceased  payee  or  the  assignee  of  a  note  be  party- 
plaintiff  in  an  action  to  recover  on  it  to  permit  the  defendant  to  testify 
for  himself  concerninjr  what  was  said  and  done  by  the  decedent, 
thereby  affecting:  the  issue  involved,  without  the  presence  or  power 
of  any  one  to  speak  for  the  dead  man,  would  jrivehim  an  unjust  and 
unfair  advantag:e  in  one  case  just  as  miich  as  and  no  more  than  in  the 
other,  which  the  Legislature  did  not  intend  for  him  to  have,  but 
carefully  andparticularly  framed  subsectitm  2, section  606  to  prevent. 

In  Harpending:  v.  Daniel,  80  Ky.,  449,  the  qut»stion  was  whether, 
in  an  action  against  an  executor  to  recover  on  a  protested  check 
^iven  to  a  firm,  a  member  oi'  the  firm,  who  had  assigned  his  interest 
to  the  other  member,  could,  under  the  Civil  Code,  testify  to  what 
-was  said  and  done  concerning  time  for  presenting  the  checK  for  pay- 
ment by  an  agent  in  refereni-e  thereto  who  was  then  dead.  And  it 
was  there  held  that  as  the  agent  with  whom  the  transaction  was  had 
•was  dead  the  opposing  party  could  not  testify  on  the  subject,  even 
if  the  princif)al  was  alive;  because,  as  saiu,  quoting  from  Hardin's 
adm'r  v.  Taylor.  78  Ky.,  593,  'Mhe  evident  design  of  section  6()()  was 
to  place  parties  to  an  action  or  those  interested  therein  on  an  equal 
footing  when  their  rights  are  being  parsed  (m." 

There  are  cases  cited  by  counsel  with  the  purpose  of  sustaining 
ruling  of  the  lower  court  in  this  case,  but,  without  relerring  to  them 
in  detail,  weare  satisfied  that  when  property  understood  none  of  them 
sustain  the  proposition  that  one  party  to  an  action,  whether  for  or 
a^Alnst  a  personal  representative  or  assignee  of  one  who  is  dead,  can 
testify  for  himself  concerning  what  the  (leceased  said  or  did  aflVcting 
the  issue  being  tried. 

We  think  the  evidence  of  appellee,  to  which  reference  is  here 
made,  was  clearly  incompetent,  and  as  it  materially  prejudiced  the 
rights  of  appellant,  the  judgment  is  reversed,  and  cause  remanded 
for  a  new  trial  consistent  wiih  this  opinion. 
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kp:ntucky  superior  court. 


QrAINTANCE,  &C.  V.  DaRNALL'8  KX'ORfi. 

(rifed  Sept.  21,  1892.) 

Coinf^iisation  of  ex  cutors — The  statute  rejofulatint;  the  compensation  of 
executori4  for  their  ftervic#»»  does  not  contemplate  any  allowance  except 
8Qch  as  is  based  on  the  value  or  amount  of  the  personalty  Administered 
upon. 

Cf  an  estate,  a^f^re^atin^;  in  value  about  (59,000,  the  personalty  amounted 
to  (57.000,  the  remaining;  $2,000  being  in  real  estate,  the  title  to  which  vested 
At  once  in  the  devisees  without  divii^iou  or  the  intervention  of  the  executors. 
In  settlinff  the  estate  the  county  jnd^e  allowed  the  executors  for  their  ser- 
vices 5  per  cent,  upon  the  value  of  the  wh<*le  estate,  including  the  land.  Id 
this  action  to  surcharge  the  settlement,  Held — That,  in  so  far  as  the  allow- 
ance WHS  based  on  the  amount  of  personalty  received  and  distribnt-ed,  it  is 
not  8<i  unreasonable,  in  view  of  the  prompt  and  diligent  attention  of  the  ex- 
ecutors, that  this  court  is  called  on  to  disturb  the  concurrent  conclusions 
of  the  county  judge  and  the  chancellor.  But  it  was  error  to  allow  any  thing 
upon  the  value  of  the  real  estate,  as  it  was  in  no  sense  received  or  distrit>> 
uted  by  the  executo**s. 

Cassidy  &  McCartney  and  J.  P.  Casnkly  for  appellanis. 

Stone  &  Sudduth  for  appellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Jud>,e  Brent. 

In  settling:  the  estate  of  Thomas  Dtrnall,  of  Fleminjr  county,  the 
judge  of  the  county  court  allowed  his  executors,  appellees  here,  for 
their  services,  $2,948.10.  This  was  five  percent,  on  $58,862.16.  the 
amount  which,  in  his  opinicm,  had  been  re(!eive.d  and  distributed  by 
them. 

There  was  no  contest  in  that  court,  but  the  appellants,  Martha 
Quaintan(*e  and  others,  afterwards  brought  suit  in  the  circuit  court 
seeking  to  surcharge  the  settlement,  generally  and  particularly  to 
reduce  the  amount  of  the  allowance  to  the  evecutors  and  recover  of 
them  to  the  extent  they  might  succeed  in  so  doing. 

In  the  circuit  court  aVpelhint*s  f>etition  was  dismissed  with  costs^ 
and  from  that  judgment  this  appeal  is  presented.  So  far  as  the  appeal 
is  concerned  the  estate  of  Mr,  Darnall  aggregated,  as  we  have  above 
stated,  $58,882.16.  A  little  money  was  collected  after  the  suit  had 
been  brought  in  the  circuit  court,  but  that  fact  in  no  way  affects  the 
questions  before  us.  Of  the  aggregate,  $56,837.16  was  personal  estate 
and  received  and  distributed  as  sucfh,  and  $2,025  was  the  value  as 
fixed  by  the  testator  in  his  will  of  a  tract  of  lanrl  containing  about 
47  aeres. 

So  far  as  it  was  based  on  the  amount  of  personalty  received 
and  distributed  the  only  question  is  whether,  under  the  cireum- 
stanct^s,  the  allowance  of  five  per  cent,  was  so  unreasonably  large 
that  this  court  is  called  on  to  disturb  the  concurrent  conclusionn  of 
the  county  judge  and  the  chancellor.  We  do  not  think  it  is.  Aside 
from  the  weight  which  we  feel  and  have  often  decided  is  due  such 
determinations  the  record  shows  that  the  executors  were  remarkably 
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prompt,  accurate  and  diligent  in  their  administration,  and  we  may 
well  conclude  that  to  their  prompt  and  diligent  attention  is  due  the 
fact  that  the  estate  was  settled  without  loss,  delay  or  any  unneces- 
sary expense. 

We  are,  however,  of  the  opinion  that  the  court  below  erred  in 
allowing  appellees  any  thing  on  the  $2,025  at  which  the  land  was 
valued.  This  land  was  not  devised  to  the  Pxe<^utors  but  directly  to 
the  devisees  named,  in  whom  the  legal  title  to  a  defineii  interest 
vested  at  once  by  virtue  of  the  will  without  division  or  the  inter- 
vention of  the  executors.  So  that  in  no  sense  was  it  received  or  dis- 
tributed by  them. 

It  also  appears  to  us  that  the  acts  regulating  the  compensation  of 
such  fiduciaries  for  their  services  do  not  contemplate  any  allowance 
except  such  as  is  based  on  the  value  or  amount  of  the  personalty 
administered  upon.  The  first  act,  that  of  1797,  gave  them  credit  in 
accounting  for  reasonable  charges  and  disbursements  laid  out  and 
expended  and  such  pay  for  their  personal  services  as  the  court  should 
deem  reasonable.  This  rule  obtained  until  the  adoption  of  the 
General  Statutes  in  1873,  then  the  allowance  was  fixed  not  to  exceed 
five  per  cent,  on  the  first,  four  per  cent,  on  the  second  and  three  per 
cent,  on  the  third  thousand  dollars,  and  two  per  cent,  on  the  re- 
mainder. 

In  1876  (and  this  act  is  still  in  force)  it  was  enacted  **that  the 
allowance  to  executors,  administrators  and  curators  shall  not  exceed 
five  per  cent,  on  all  amounts  received  and  distributed.'' 

The  act  of  1797,  making  the  compensation  for  personal  services 
purely  discretionary,  throws  no  light  on  the  question,  but  the  other 
two  acts,  by  the  u.se  of  the  terms  percent,  upon  thousands  of  dollars, 
all  amounts  received  and  dusfriduted^  together  with  the  uniform 
practice  of  the  courts  known  to  the  Legislature  before  the  passage  of 
the  act  of  '76,  seem  to  make  it  certain  that  the  law  does  not  admit  of 
any  compensation  for  the  personal  services  of  administrators,  <fec., 
except  the  percentage  upon  the  amounts  distributed  as  money. 

In  the  case  of  Renick's  executors  v.  Ite»iick,  Ac,  13  Ky.  Law 
.Rf:p.,  600,  it  appears  from  the  judgment  of  the  lower  court  there  was 
divided  by  the  executor,  undt^r  suit  in  partition  brought  by  \\\m  and 
prosecuted  to  a  finality,  $1^40,000  worth  of  real  estate,  yet  both  the 
common  pleas  court  and  the  (.'ourt  of  Appeals  held  him  entitled  to 
no  compensation  so  far  as  that  was  concerned. 

If,  in  administering,  the  executor  is  put  to  expense  for  the  services 
of  others,  as  for  lawyer's  advice  and  assistance,  or  pay  out  money 
in  traveling,  Ac,  on  the  business  of  the  estate,  these  are  matters  of 
account  and  if  necessary  and  reasonable,  ought  to  be  allowed  as 
credits. 

Excepting  the  allowance  upon  the  $2,02o  we  see  no  error  in  the 
proceeding  t)elow,  but  for  that  the  judgment  is  reversed,  and  case 
remanded  with  directions  to  the  lower  court  to  give  appellant  judg- 
ment against  appellees  for  $101.25,  the  amount  of  excessive  compen- 
sation received  by  them,  and  as  the  estate  appears  not  to  be  entirely 
settled,  for  further  proceedings  not  inconsistent  with  this  opinion. 
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GlLLHAM  T.  Cap EBTON. 

Filed  October  19,  1892.     Appeal  from  LoniBville  Chancery  Coort.     Opinion 

of  the  court  by  PreBidin^  Jndge  Yoflt,  affirming^. 

IVti^^hl  jfwtn  chancellor*!  judgment— ^\i^  chauoellor's  finding  in  tbifl  caae 
upon  ti  purely  legal  iftsne  is  to  be  treated  as  the  verdict  of  n  properly  iq- 
stracted  jury. 

O'Neal,  Phelps  &  Pryor  for  appellant;  C.  B.  Seymoar  for  appellee. 

Dobs  y.  Commonwealth. 

Filed  October  19.  1892.     Appeal  from  Crittenden  Circuit  Court.     Opinion  af 
the  court  by  Judge  Brent,  leversing. 

1.  Local  option  — Effect  of  entry  of  certificate  in  violation  of  in;iit£itiiin-^*X\ve 
local  option  law  does  not  become  operative  in  any  county  or  distriot  which 
has  voted  in  favor  of  putting  it  into  operation  until  after  tht^  eutry  apon 
the  records  of  the  county  court  of  the  certificate  of  the  examining  bcmrd  as 
to  the  result  of  the  vote.  And  an  entry  of  the  certificate  by  the  cl43rk  in  vio- 
lation of  an  injunction  prohibiting  him  from  makimr  the  entry  hAa  no 
effect,  and  the  law  can  not,  therefore,  become  operative  by  virttie  of  auch 
an  entry.  And  this  is  true  although  the  clerk  acted  in  obedience  to  an  order 
of  the  judge  of  the  county  court,  the  judge,  as  well  as  the  clerk,  having  beea 
enjoined.  Nor  is  it  material  that  they  were  not  enjoined  as  jndge  atid  clerk, 
as  the  injunction  operated  upon  them  as  pernons  and  not  as  oflicerii^T  and  wa^ 
properly  so  directed. 

2.  Injifnction — Appeal  with  supersedeas— '^^v^m  if  an  order  strikintz  an  in- 
junction 8uit  from  the  docket  is  to  be  treated  as  dissolving  the  injiiticttoQ 
an  appeal  from  the  order  with  supersedeas  continues  the  injnnotiou  m 
force. 

Nunn  &  Cruce,  James  &  Moore  and  E.  C  Flanary  for  apppetUnl;  W.  J. 
Uendrick,  R.  Reid  Rogers  and  Blue  &  Blue  for  appellee. 

Thomas  v.  Commonwealth. 

Filed  October  19,  1892.     Appeal  from  Graves  Circuit  Court.     Opinion  of  the 

court  by  Judge  Brent,  affirming. 

Bail — Where  the  surety  in  a  bail  bond  which  has  been  forfeited  ^eek^  to  be 
released  from  the  penalty  he  should  not  only  plead  and  show  faotn  whic-h  ei- 
cused  him  from  performance  at  the  day  fixed  for  performing  hip  covi^itiinU, 
but  should  also  show  that  the  party  having  the  right  to  in^i^t  upon  the 
forfeiture  will  not  thereby  suffer.  Therefore,  where  the  surety  has  not  e^ar- 
rendered  the  accused  and  process  issued  for  his  arrest  bince  the  forfi^itmre 
has  been  returned  **not  found, '^  the  surety  will  not  be  heard  to  a^j  for 
response  to  a  summons  npon  the  forfeited  boad  that,  at  the  time  of  the 
forfeiture,  the  accused  was  too  sick  to  appear. 

C.  H.  Thomas  for  appellant ;  W.  J.  Hendriok  and  R.  Reid  Rogers  for 
appellee. 

Falls  Citt  Banker  assignee  v.  Head. 

Filed    October  26,  1892.     Appeal  from  Jefferson  Court  of  Commou  Plesi^ 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Release  of  surety — When  a  note  with  surety  was  executed  for  money  «d' 
vanoed  by  the  payees  to  the  principal  under  a  contract  whereby  it  waa 
agreed  that  the  principal  was  to  purchase  tobacco  with  the  money. nnd  »bip 
it  to  the  payees,  tobacco  warehousemeur  who  were  to  sell  it  and  re-imbnrse 
themselves  oot  of  the  proceeds,  the  sarety  by  bis  eontraet  became  tespenfti- 
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ble  for  the  delivery  of  the  frobwoco  to  the  payees  and  wms  liable  for  any  de- 
fioifncy  there  might  be  if  t4ie  tobncco  ditl  not  sell  for  enough  to  pay  the 
amounts  advanced,  Aa  «oon  aa  the  tobacco  was  received  by  the  payees  they 
acquired  a  lien  upon  it,  and  a'S  betvreen  them  and  the  surety  it  vras  their 
duty  when  the  tobacco  was«old  to  apply  the  proceeds  to  the  extinguishment 
of  the  advanced  madeby  them  for  the  purcha^»e;  and  when,  instead  of  so  do- 
ing, they  paid  over  to  the  principal  enough  of  the  proceeds  to  have  satisfied 
the  debt,  they  released  the  surety.  And  it  i«  not  material  that  the  money 
was  paid  to  the  surety  to  be  iraed  by  him  in  paying  another  debt  which  was 
a  lien  upon  the  tobacco 

Grubbs  <k  Morancy  for  appellant*;  Strother  A  Gordon  and  James  A.  Vio- 
lett  for  appellee. 

UlLET    V.   SiSK. 

Filed  October  26,  1892.     Appeal  from  Hopkins  Circuit   Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Husband  and  ivifc — Relinquishment  by  husband  of  marital  Hghts—ln  this  ac- 
tion upon  a  note  executed  by  defendant  to  plaintiff  and  wife  in  settlement 
of  hi«  accounts  as  general  agent  for  his  mother,  p]aintiff*s  wife,  prior  to  her 
marriage  with  plaintifT,  the  defense  being  that  defendant  had,  after  the  sep* 
aration  of  plaintiff  and  his  wife,  paid  the  note  to  the  wife,  who  was  author- 
ized by  plaintiff  to  receive  the  money,  it  was  error  to  instruct  the  jury  that 
if,  after  the  separation,  plaintiff  relinquished  to  his  wife  his  right,  title  and 
interest  to  her  estate,  and  defendant  being  informed  of  those  facts  paid  the 
money  to  the  wife,  they  should  find  for  him,  there  being  no  evidence  to  au- 
thorize such  an  instruction.  Statements  made  by  plaintiff  to  strangers  can 
not  be  taken  as  a  renunciation  of  his  rights  as  a  husband,  as  they  were  not 
made  with  the  intention  that  they  should  be  acted  on,  and  no  one  could  have 
had  the  right  to  act  upon  tl;)em. 

Thomas  H.  Hines,  Thomas  G.  Poore  and  James  R.  Howlett  for  appellant. 
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Stampeb  v.  Commonwealth.  «I!I«^ 

Filed  October  26,  1892.     Appeal  from   Carter  Crjminal  Court.     Opinion  of  if*"*" 

the  court  by  Judge  Barbour,  affirming. 

Local optiun^-K^  the  indictment  against  appellant  for  selling  liquor  in  vio- 
lation of  the  local  option  law  is  good,  the  instructions  fairly  presented  the 
law  of  the  case  to  the  jury  and  the  evidence  authorized  the  verdict,  there  is 
no  reason  for  disturbing  the  judgment.  ' 

J.  D.  Jones  for  appellant;  R.  Reid  Rogers  and  W.  J.  Hendrick  for  appel- 
lee. 

TiLFOBD    V,    FOBSTTHB. 

Filed  November  2,  1892.     Appeal  from   Butler  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

A  partner  is  not  entitle'd  to  compensation  for  set-vices  rendered  for  the  firm  in  the 
Kb^ence  of  a  special  agreement  to  that  effect. 

-Id  this  action  for  the  settlement  of  a  partnership  in  buying  and  selling 
tobacco,  the  evidence  atratains  the  finding  of  the  chancellor  that  there  was  a 
ipecial  agreement  to'the  effect  that  appell-ee  was  to  receive  compensation 
ror  his  services. 

Thomas  H.  Hines  for  appellant;  \V-.  A.  Helm  and  Edward  W.  Hines  for 
ippellee. 

HaKI>IKO  v.  PHlLlilPB. 

?iled  November  2,  1892.     Appeal  from  Marion  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  f  ost,  affirming, 

1.  Jurisdiction  to  enjoin  judgment  -'^\\^  provision  of  section  285  of  tho  Civil 
;^ode  that  an  injunction  to  stay  proceedings  on  a  judgment  shall  net  be 
rraoted  in  an  <aetioo' brought -by  the  party  seeking  the  injunction  in  any 
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nther  oodrt  than  that  in  which  the  judgment  was  rendered,  applies  not  onlj 
to  parties  and  privies  to  the  jndgment,  bat  to  strangers  as  well. 

2.  /V//i<//>f/— Where  the  petition  in  an  action  against  a  sheriff  for  the  do- 
liTery  of  personal  property  shows  that  his  possession  came  by  Tirtae  o!  % 
ii^eizure  under  a  judt^ment  of  a  court,  which  has  never  been  set  aside  or  rs- 
versed,  it  is  not  good,  although  it  is  alleged  that  defendant  has  wrongful  poi- 
i^egsion  of  the  property.  Nor  Ia  it  sufficient  to  allege  that  the  judgment  under 
\fhich  the  property  was  seized  is  ''fraudulent  and  void  and  of  no  effect  «hst^ 
evei/'  as  that  is  but  the  conclusion  of  the  pleader. 

Hugh  P.  Cooper  for  appellant;  Samuel  Avritt  for  appellee. 

Greenwood  v.  MoHenby  Coal  Co. 

Filed   October  26,   1892.     Opinion  of  the  court  by   Presiding  Judge  Yoni, 
reversing. 

1.  Fello'xo-servants — While  at  common  law  a  master  is  not  liable  for  injorlw 
personally  suffered  by  his  servant  through  the  negligence  of  a  fellow -M^^rva^nt, 
while  engaged  in  the  same  common  employment,  yet  there  is  an  eicieption 
to  this  rule  in  Kentucky  which  makes  the  master  liable  where  there  in  groti 
negligence  on  the  part  of  the  fellow-servant. 

2.  Gross  negligence  is  the  want  of  slight  care  while  ordinary  negligcDCe  ift 
the  want  of  ordinary  care. 

3.  Negligence  is  a  mixed  question  of  law  and  fact  ^  and  both  its  existence  and 
its  degree  are  questions  for  the  jury,  unless  all  the  essential  facts  are  oa- 
disputed. 

In  this  action  by  a  servant  agninst  the  master  to  recover  damages  for  ia- 
jnries  received  through  the  alleged  gross  negligence  of  a  fellow-^ervaat^ 
there  being  evidence  tending  to  show  negligence,  it  was  for  the  jury  to 
determine  the  degree. 

Ouffy  <fe  Ringo  for  appellant;  J.  P.  tianderfer  and  H.  P.  Taylor  for  ap- 
pellee. 

GUTHBIB  V.  TuBNEB's  FX'OBS. 

Filed  October  26,  1892.     Appeal    from  Trigg  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  affirming. 

1.  Construction  of  ivilt — General  intention  controls — In  construing  a  will  the 
tesitator's  intention  must,  if  possible,  be  ancertained  from  the  whole  will, 
and  no  clause  or  part  must  be  rejected  which  can  be  given  an  operation  con- 
HiFtteut  with  the  testator's  general  intention.  This  general  intention  mast» 
liowever,  govern   even  though  it  sets  aside  some  particular  part  of  the  wilt. 

2.  Same—  Rcpugiiunt  rlaustw — If  clauses  in  a  will  are  repugnant  and  oan  not 
be  reconciled  the  latter  provision  must  control. 

y.  Same — A  testator  directed,  by  his  will,  that  his  estate  be  equally  divided 
between  his  children,  after  first  charging  one  of  his  daughters  with  a  cerisiii 
f^nm  which  he  had  given  her.  Then  followed  this  expression:  **It  being  mf 
will  and  desire  that  all  my  children  shall  be  made  as  nearly  equAl  in  nay 
ejstHte  as  possible. ''  Held — That  the  testator,  by  directing  that  one  of  iija 
children  should  be  charged  with  money  advanced  to  her,  did  not  intend  thai 
the  others  should  not  be  charged  with  land  that  had  been  advanced  to  them. 
But,  even  if  such  was  the  testator's  intention  when  he  wrote  the  one  cIuqm. 
that  intention  can  not  be  carried  out  in  the  face  of  the  general  intfutioa 
that  all  should  be  made  equal,  plainly  expressed  in  the  next  clause.  Bet^idefl. 
if  there  is  any  contradiction  the  latter  provision  controls. 

Fenton  Sims  for  appellant;  £.  A.  Burnett  for  appellees. 
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Walkup,  sr.,  andWalkup,  jr.  v.  Commonwealth. 
{.Filed  Sept.  17,    1892— i\o/  to  be  reported.) 

1.  Criminal  law — Con/intianc^ — Where  the  murder,  for  which  accused  was 
lieinfc  tried  onder  indictment,  had  occurred  many  years  a^o  and  the  case 
Against  him  had  been  pending  for  a  lonj;  time  and  several  continuances 
had  been  granted  the  accused  and  there  had  been  two  mistrials,  the  lower 
<coiirt  is  invested  with  such  a  broad  discretion  in  refusing  the  accused  a  con- 
tinaance,  on  account  of  the  absence  of  one  of  his  witnesses,  that  the  court 
jkIW  not  hold  such  refusal  to  be  a  prejudicial  error,  even  if  it  be  conceded 
that  the  evidence  of  such  absent  witness  was  material  and  rhat  due  dili- 
j^ence  had  been  used  to  obtain  his  presence  at  the  trial,  and  that  the  pres- 
enee  of  such  witness  could  probably  be  had  at  a  future  trial. 

2.  Saf/i^ — Evidence  of  witness  7vlio  has  become  insane  since  former  trial  —On  a 
fieeond  trial  for  murder  the  accused  may  prove  what  one  of  his  witnesses 
Btated  on  the  first  trial,  and  who,  subsequently  thereto,  became  insane  and 
ao  continued  up  to  the  time  of  the  second  trial. 

S-  Sanu — Contradiction  by  party  of  his  oivn  witness — Where  a  witness  merely 
fails  to  prove  what  the  party  introducing  him  expected,  such  party  can  not 
msike  substantive  evidence  for  himself  by  proving  previous  statements  of 
jioieh  witner^s,  which  are  at  variance  with  those  made  by  him  on  the  trial. 

Sot  if  such  witness  proves  what  is  prejudicial  to  the  party  introducing 
him,  then  such  party  may  contradict  him  by  other  evidence  or  by  showing 
ith&t  he  has  made  statements  different  from  his  present  testimony. 

Thomas  H.  Hines,  Geo.  T.  Duff  and  A.  W.  Scott  for  appellants. 

W,  J.  Hendrick  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  bv  Chief  Justice  Holt. 

vol.  14 — 22 
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The  appi'llants,  father  and  son,  kiHeil  James  A.  Denionibrovv  in  a 
light  in  1888.  There  is  evidenw;  tendlnjir  to  show  that  each  side  had 
previously  threatenetl  the  other;  that  there  was  ba<l  I)1(mmI  betwe^rn 
them  prior  to  the  fatal  difficulty,  and  it  is  quite  evident  that  neither 
side  was  avei*se  to  the  contiict. 

The  conviction  is  for  murder  and  must  stand  if  no  error  of  law 
prejudicial  to  the  substantiiil  njjhts  of  the  accused  was  committed, 
because  the  testimony  is  certainly  sutticient  to  support  the  verdict, 
testtni  by  the  rule  that  controls  in  criminal  cases. 

A  continuance  was  asked  upon  the  j^round  that  an  absent  witnea* 
would  state  that  a  threat  by  one  of  the  appellants  ayfii'nst  the  life  of. 
the  deceased,  testified  to  by  some  of  the  witnesses  for  the  State,  was 
not  miule. 

This  witness  was  present  at  the  former  term  of  the  court,  and  was 
probably  then  recognized  for  the  term  when  the  case  was  tried,  but 
it  was  not  entered  of  record. 

The  threat,  if  made,  was  not  the  only  evidence  of  ill  feeling:  u'p<m 
the  part  of  the  accused  toward  the  deceased  prior  t(»  the  killing.  An- 
other threat  was  proven  by  a  brother  of  the  deceased. 

Hut  conceding:  that  the  desired  te-timony  was  material;  that  due 
diligence  hsid  been  used  to  ol)tain  it,  and  that  the  presence  of  the 
witness  could. probably  have  been  ha<l  in  the  future,  yet  the  killinn^ 
had  occurred  years  before;  the*  case  had  been  pending:  for  a  lonjf 
time;  several  continuances  had  been  y;ranted  the  accused  and  there 
had  been  two  mistrials. 

Under  these  circumstances  tlu*  trial  court  was  properly  invested 
with  a  broa<l  discretion  in  granting  or  refusing  a  continuance,  and  we 
can  not  say  that  it  was  abused. 

The  statements  of  the  deceased,  which  were  admitted  in  evidence 
as  dying  declarations,  were  competent.  The  evidence  clearly  shows 
they  were  marie  in  exfreniis,  and  when  the  declarant  haU  no  hope  or 
expectation  of  recovery,  but  l>elicved  that  his  dissolution  was  at 
hand. 

Upon  the  former  trial  one  William  J.  Walk  up  had  given  certain 
testimony  for  the  accused.  He  had  testifieii  to  thnatsof  thedecea^5ed 
toward  them,  Sub-^equently,  the  witness  became  insane,  and  was  so, 
and  confined  in  an  asylum  when  the  trial  now  under  consideration 
took  place. 

The  appellants  offered  to  prove  what  he  had  sworn,  and  the  court 
refusei  to  permit  it. 

It  was  c(»m[)etent  evidence.  The  testimony  of  a  deceased  witness, 
given  in  an  action  between  the  same  parties,  is  admissible.  The  rea- 
son is,  that  it  has  been  giv(»n  under  oatli  and  with  an  opportunity 
for  cross-examination.  ' 

The  tests  of  truth  are  not  ab'^ent,  and  the  re^isons  that  apply  in 
such  a  case  are  ecjually  applicable  to  one  where  tne  witness  has",  after 
testifying,  become  insane.     1  (ireenleaf,  section  1(>3. 

The  <l(fendants  had,  however,  already  testifier!  to  what  it  was  pro- 
posed to  prove  this  witness  had  previously  testified.  Another  threat 
by  th(^  deceased  was  proven,  so  that  this  evidence  was  merely  cu- 
mulative, and  it  is  clear  it  would  not  have  produced  a  different  re- 
sult. 

The  ai>pellai^ts  introduced  a  witness  to  piove  threats  of  the 
decejised.     He  failed  to  do  so. 

They  offered  to  prove  that  he  had  done  so  upon  a  former  trial. 
The  evidence  was  properly  refused. 

Where  a  witne'ss  merely  fails  to  prove  what  is  expected  the  partv 
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c*an  in>t  make  substantive  evi^leiu-e  by  ^>rovin^  the  previous  state- 
ments of  the  witnt^ss. 

If,  however,  a  party  introduces  a  witness,  and  he  proves  what  is 
prejudicial  to  him,  tlien  he  may  contradict  him  by  other  evidence 
or  by  showing  tiiat  he  has  made  statements  different  from  his  pres- 
ent testimony.  There  is  some  divei*sity  of  opinion  whether  he  may 
do  this,  but  the  weij^ht  of  authority  favors  it,  and  it  is  undoubtedly 
the  rule  is  this  State.  1  (ireenleaf,  section  444;  Champ  v.  (bmmon- 
wealtii,  2  Met.,  17. 

It  is  claimed,  however,  that  this  witness  not  only  failed  to  prove 
threats  of  the  deceased  but  that  he  proved  one  by  one  of  the  appeU 
lants'  toward  the  deceased,  and  that  his  testimony  was,  therefore,, 
not  only  variant  fn»m  his  former  evidence,  but  prejuiiicial  to  the  ac- 
cused. He  merely  testified,  however,  thnt  upon  one  occasion  the  de- 
ceased was  following;  one  of  the  appellants  alon^r  the  road  with  a 
knife  in  his  haml  and  in  a  (|uarrelinf?  manner;  that  after  he  ceased  to 
do  so  the  appellant  asked  the  witness  why  he  did  not  let  him  come 
on  and  said,  **if  you  had  1  would  have  shot  a  hole  through  him  that 
a  <lojr  could  have  jumpnd  through." 

If  this  case  be  regarded  a^^  having  been  a  threat,  yet  the  contradic- 
tion of  the  witness  would  not  have  a  fleeted  the  result  of  the  trial. 
It  is  shown  that  other  threats  an<l  b;id  blood  between  the  parties 
had  been  made  and  existe<l  [irior  to  the  killing,  ami  a  court  should 
be  slow  to  reverse  a  verdict  upon  such  a  ground  where  a  case  has 
h(»en  pending  ?^o  long,  and  so  much  opportunity  of  trial  afforded. 

Judgment  affirmed. 


AsHLANJ)  Coal  *.t  Iron  IIy.  Co  v.  Davidson,  A-c. 

{Filed  O'L  (>,    l.Si)2— To/  to  be  reported.) 

Ci'uJcfini'tfion  of  ri.^'it  of  'duiy  Af>f>tuih  -A  rnilway  com  puny,  which  had  con- 
strncted  and  operated  its  rofid  for  several  yaurs  over  n  certain 
ritrht  of  way.  nnder  a  lense  from  a  y>«rt.  of  the  owners  thereof,  brought  an 
actioii  to  eoiideinii  said  right  of  way.  It  appealed  from  the  jndgment  of  the 
county  court  to  the  circuit  court  on  the  issue  as  to  the  value  of  the  land 
taken  and  the  damatjes  susiaine  i  by  the  owners  of  it.  The  circnit  court  dis- 
inisspd  the  appeal  because  the  railway  company  had  failed  to  deposit  in  the 
court  the  amount  of  tlie  judgment  awarded  by  the  county  court.  Held — 
That  the  order  of  dismissal  was  unauthorized,  and  there  is  no  law  requiring 
*iuch  satisfaction  of  the  county  court  judgment  as  a  condition  to  the  hearing^ 
of  an  appeal  from  it. 

R.  1).  Davie  and  \Vm.  Lindsay  for  appellant. 

H.  ('.'Burns  and  Rnljih  Lt'ete  for  appellee-*. 

Appeal  from  J3oyd  Circuit  Court. 

Dpinion  of  the  court  by  Judge  Pryor. 

The  Ai^hland  Coal  &  Iron  Ry.  Co.  sought  to  C(mden)n  the  land  of 
the  appellees  for  the  u<e  of  its  road,  and  proceeding,  as  required  by 
the  statute,  appealed  from  the  judgment  of  the  county  court  to  the 
circuit  court  on  the  issue  as  to  the  value  of  the  land  and  the  damage 
s«staine<l  by  the  appellees 

It  se^ms  that  the  appellant  had  entered  upon  the  land  of  the  ap- 
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pellees  prior  to  the  effort  made  to  condemn  it  under  a  lease  from  one 
ward.  Tlie  road  was  being  o[>erated  on  the  land  when  the  condem- 
nation proceedings  was  had,  and  it  also  appears  that  other  partie»< 
owned  the  land,  or  a  part  of  it,  who  have  since  united  in  the  lease  to 
the  appellants.  When  the  case  reached  the  circuit  court  on  the  ap- 
peal of  the  railway  company  a  motion  was  made  to  dismiss  the  pro- 
ceeding on  the  jjround  that  the  company  had  failed  to  de^>osit  the 
amount  of  the  judgement  as  rendered  by  the  county  court  in  the  cir- 
cuit court  to  await  the  result  of  the  apfjeal,  the  appellees  conceiving 
that  this  was  a  preliminary  step  that  nmst  Ije  complied  with  before 
•the  ap^>eal  could  be  heard. 

Our  attention  has  been  called  to  no  statute  imposinp:  such  a  duty 
on  the  party  appealing:  from  this  character  of  judjrment.  Theappeiil 
is  made  in  this  case  because  (and  for  no  other  reason)  the  damages 
awarded  were  regarded  as  excessive,  and  to  recjuire  the  corporation 
to  deposit  the  sum  awarded  into  court  would  be  enforcing  a  compli- 
ance with  a  judgment  that  it  proposed  not  to  pay.  It  is  true  there 
could  be  no  entry  on  the  land  until  the  judgment  was  siitisfled, 
and  the  circuit  court,  if  the  party  had  entered  after  the  judjrmeiit 
in  the  county  court  without  payment,  and  against  the  consent  of  the 
ow^ner,  might  well  have  required  a  restoration  of  the  posst^ssion 
before  hearing  the  appeal,  but  here  the  appellant  had  been  in  the 
possession  for  sevfral  years,  and  was  operating  its  road  when  the 
judgment  was  rendered.  It  had  entered  under  a  lease,  and  while 
all  the  parties  in  interest  were  not  the  lessors,  still  it  was  such  a  pos- 
session as  required  the  ordinary  stejis  to  be  taken  in  order  to  regain 
it  by  the  lessoi's.  If  a  tortious  entry,  it  had  been  committed 
long  before  these  priK'cedings  were  institutcxl,  and  with  the  road 
constructed  and  in  oj^eration  by  the  consent  of  at  least  apirt  of  those 
interested,  it  was  not,  it  seems  to  us,  that  character  of  case  requiring 
such  summary  prcK'eeding>s  as  were  adopteil  by  the  court  below  in 
order  to  compel  the  appellant  to  restore  the  {»ossesslon. 

The  party  had  the  right  to  appeal  without  praying  the  judgment 
or  depositing  the  money  or  executing  a  bond  to  satisfy" the  judg- 
ment. The  court  should  have  entertained  the  appeal  and  o\erruled 
the  m(»tion  to  dismiss. 

For  this  error,  the  judgment  is  reversed  and  remanded,  for  pro- 
ceedings consistent  with  this  opinion. 


Merchants*  National  Hank  of  Loi  isville  v.  Skaks,  i^c. 
{FUed  Ovf.  6,  1802— A7>/  to  be  reported.) 

FrauduU'iU  lonzcyntitts — E'idttue — Although  the  evidence  shows  that  the 
debtor  was  attempting  to  avoid  the  payment  of  his  debts  and  made  convey- 
ances of  some  of  his  property  to  his  children  for  this  purpose,  yet  this  fact 
alone  is  not  sufficient  to  overcome  the  proof  in  the  record  that  the  convey- 
ance of  the  land  in  controversy  to  his  son  was  made  in  good  faith  and  sup- 
ported by  an  adequate,  valuable  consideration,  and  the  chancellor  properly 
refused  to  set  this  conveyance  aside. 

The  evidence  shows  that  the  mortgage  executed  by  the  debtor  was  for 
money  advanced  in  good  faith  at  the  time  of  the  execution,  and  it  was  rijfhtly 
held  by  the  chancellor  to  be  valid. 


W.  I  J.  Porter  for  appellant. 
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W.  P.  1).  Bush  for  appellees. 
Appeal  from  Allen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Samuel  Sears,  while  liable  as  the  surety  of  John  H.  Pajj^e  <fe  Co. 
for  a  laree  sun)  of  money,  and  beir^  the  owner  of  a  large  estate  in 
land,  conveyed  these  lands  to  his  children,  with  a  view,  as  is  alleged, 
of  defrauding  his  creditors,  and  the  conveyances  were  held  fraudu- 
lent by  the  chancellor  on  the  petition  of  the  appellant,  the  Merchant 
National  Bank  of  Louisville,  and  the  land  subjected  to  the  payment 
of  the  appellant's  debt,  except  the  land  c*onveyed  to  C.  L.  Sears,  a 
son,  and  a  mortgage  executed  to  one  Henderson  for  borrowed 
money. 

The  appellant  has  appealed  from  the  judgment  holding  the  con- 
veyance to  the  son  and  the  mortgage  to  Henderson  to  be  valid.  The 
evidence  shows  that  Siimuel  Sears,  the  father  and  debtor,  was  at- 
tempting to  avoid  the  payment  of  the  debt  fr)r  which  he  was  liable 
as  the  surety,  and  was  vesting  the  title  to  his  property  in  his  chil- 
dren for  that  purpose,  but  we  are  not  prepared  to  say  that  either  the 
deed  to  his  son,  O.  L.  Sears,  or  the  mortgage  to  J.  VV.  Henderson 
was  fraudulent  as  to  creditors.  The  appellant  has  called  upon  all 
these  parties  in  interest  to  testify  in  regard  to  the  consideration  pass- 
ing for  the  several  conveyances  (several  of  which  were  set  aside)  and 
the  decided  weight  of  te^stimony  conduces  to  sustain  the  validity  of 
both  the  deed  and  mortgage  now  assailed  by  the  appellant.  The  son,  C. 
L.  Sears,  had  operated  the  farm  of  his  father  for  a  number  of  years 
as  a  partner;  was  an  energetic  business  man,  economical  in  his  habits 
and  had  evidently  accumulated  means  sufficient  with  which  to  pay 
for  the  Porter  land.  He  held  his  father's  notes  for  the  money,  and 
Porter  owing  his  father  for  the  land  C.  L.  Sears  surrendered  his  notes 
to  his,  Sear's,  father,  in  payment  of  ihe  Porter  notes,  and  then  the 
deed  was  executed  to  C.  L.  Sears.  The  father,  the  son.  Porter,  and 
others  swear  to  the  bona  fidea  of  the  transaction.  The  notes  with 
the  nanie  of  the  obligor  torn  off  are  exhibited,  and  it  ^eems  to  us 
slight  circumstances  afffcting  the  financial  integrity  of  the  father 
ought  not  to  be  held  sufficient  to  deprive  the  son  of  the  proceeds  of 
a  life  of  labor,  when  there  is  no  doubt  of  the  labor  having  been  per- 
formed, with  testimony  perfectly  satisfactory  as  to  his  economical 
and  business  habits. 

To  make  these  parties  guilty  of  wholesale  perjury  is  not  warranted 
by  the  facts.  In  regard  to  the  mortgage  executed  to  J.  W.  Henderson 
it  appears  that  the  appellant,  and  doubtless  from  necessity,  called  on 
these  children,  to  whom  deeds  had  been  made  by  the  father,  and 
which  were  canceled  by  i\\%:  judgment  in  this  case,as  witnesses  to  sus- 
tain the  charge  of  fraud,  and  they  all  state  that  the  money  was  ac- 
tually loaned  by  Henderson  when  the  mortgage  was  executed,  nor 
is  there  any  evidence  showing  that  Henderson  had  any  knowledge 
of  the  fact  at  the  time  his  money  was  loaned  that  the  appellant  had 
any  claim  against  Samuel  Sears,  and  to  overthrow  the  testimony  of 
so  mj^ny  witnesses  sustaining  the  validity  of  the  mortgage,  the  court 
has  only  inconsistencies  creating  a  mere  suspicion  that  Henderson 
was  enabling  the  parties  to  place  the  property  beyond  the  reach  of 
Samuel  Sears'  creditors,  and  such  circumstances  should  not  be  held 
sufficient  to  overthrow  the  positive  proof  of  so  many  witnesses  as  to 
the  actual  loan  in  good  faith  of  the  money  for  which  the  mortgage 
was  given  to  secure. 

Judgment  is  affirmed. 
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Davis  v.  Jknkins,  «1'0. 
(Filed  Oct,  6,  1891'.) 

1.  IVaivfr  of  hflmcstt'iid  and  lio'ver  by  a 'oife — Mort^a^v's — A  wife  by  Ai^nint( 
and  acknowledging  jointly  with  her  husband  a  mortgage  of  his  land,  in 
which  it  ia  recited  that  ahe  ''hereby  waives  and  relinquiahe>  right  of  home- 
stead and  dower  in  and  to  the  real  estate  metitioiied  iu  this  mortgage." 
thereby  convejs  and  relinqoii^heH  her  inchoate  right  oi  hotup8tead  and 
dower  in  anch  land,  so  that  she  can  not  thereafter  assert  !<ach  right  against 
anch  mortgage,  although  her  name  does  not  appear  in  the  granting  clause 
of  the  mortgage. 

2.  Judgment  by  default — Kes  adjuditala  After  a  husband  and  wife  have  suf- 
fered a  judgment  by  default  in  an  action  to  foreclose  a  mi»rtgage  lien  on 
their  homestead,  the  wife  can  not.  by  petition  filed  in  said  suit  at  a  subse- 
quent term  of  the  court  and  more  than  a  year  after  the  judgment  was  ren- 
dered, have  such  judgment  set  aside,  on  the  ground  thnt  she  was  entitled  to 
a  homestead  in  said  land,  and  that  her  husband  had  been  a  lunatic  since 
the  mortgage  was  executed.  Such  judgment  is  les  cnijudu\ita  as  to  the  mar- 
ried woman  after  the  expiration  of  the  term  at  wliich  it  was  rendered,  and 
can  be  set  aside  thereafter  only  by  proper  proceedings  to  vacate  or  modify  it. 

3.  Co//o/f>(ii  tift.ui-  b\  Htiirritii  lyu^nuin  of  ccitifiiafi'  of  oiknnz^'l  d^^tiit nt  of  fiurf. 
^'njL^e  Duress  In  an  action  against  a  husband  nnd  wife  to  forerIo»;e  a  mort- 
gage lien  on  the  husband's  land,  the  clerk's  certificate  of  acknr  wledgment 
by  the  wife  is  conclusive  evidence  that  she  freely  and  voluntarily  executed 
and  acknowledged  such  mortgage,  in  the  absence  <if  an  allegation  by  the 
wife  of  fraud  on  the  part  of  the  mortgagee  in  obtaining  such  certificate  or* 
mistake  on  the  part  of  the  clerk  in  nuiking  it.  and  such  m<irtgage  must  be 
held  valid,  in  thf  absence  of  these  allegations,  although  tlie  wife  alleKes 
that  her  signature  and  ackuowkdgment  were  obtained  by  duress  <ki  the  part 
of  her  husband. 

J.  H.  Van  meter,  J.  S.  SpriL'g:  and  J.  W.  lUnh  for  appellant. 

8.  H.  Bush  lor  ap;.ellei*s. 

Appeal  from  Hardin  Circuit  (Viurt. 

Opinion  of  the  court  by  Judsre  IJennett. 

In  1S83  S.  !(.  Jenkins,  luisbruid  of  tin*  app(»llee,  L.  A.  Jenkiiw* 
and  said  appellee,  L.  A.  Jenkins,  executcnl  a  morlirageon  a  hou<<mn(i 
lot  (the  property  of  S.  H.  Jenkins),  situated  in  West  Point,  Jlardiu 
county,  Ky.,  to  secure  the*  payment  of  borro\v(sl  money. 

Thereafter  S.  H.  Jenkins,  in  contemplation  of  insolvency,  made 
an  assignment  for  the  benefit  of  creditors.  The  ;\s-;ignee  institute*! 
suit  in  the  Hardin  Circuit  to  have  the  estate  settled  and  <listrihut«l 
among  the  creditors.  Kniily  Davis,  as  creditor  and  mortiragee,  wa:^ 
made  defendant  to  that  action.  She  instituted  a  cross  actit>n  against 
8.  H.  Jenkins  and  the  appellee,  L.  A.  Jenkins,  by  wliich  she  <4iught 
to  have  her  mortgage  lien  on  the  house  and  lot  enforced. 

Summons  on  the  cros>-petition  was  duly  executed  on  S.  H.  and  L. 
A.  Jenkins,  and  judgment  by  default  was  thereaftt-r  rendered  on  the 
cross- petition  against  S.  H.  and  L.  A.  Jenkins  for  snd  mortirage 
debt  and  foreclosing  the  mortgage  lien  on  the  houst»  and  lot  to  .s;it- 
Isfy  said  debt  More  than  a  year  thereafter,  and  after  the  term  of 
court  at  whicli  the  judgment  foreclosing  the  mortgage  wa-j  rendered, 
the  appellee*,  by  petition,  made  known  to  the  court  that  her  husband, 
8.  n.  Jenkins,  had  t)een,  siiice  the  execution  of  the  mortgage,  ad- 
judged a  lunatic  and  was  then  copfiticd  in  the  lunatic  asylum.  She 
also  allezed  that  her  name  did  not  appear  in  the  granting  clause  of 
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the  mortjraaro,  and  that  her  husband  had  procured  her  si^rnature 
thereto  and  acknowled^^ed  by  duress.  Hence  she  and  her  infant 
<rhildren  were  entitled  to  a  homestead  in  s^4id  house  and  lot. 

The  court,  upon  final  hearing  of  that  part  of  the  ease,  set  aside  the 
jodgnient  theretofore  rendered  foreclosing  the  mortgage  and  adjudged 
that  L.  A.  Jenkins,  by  reason  of  the  matters  set  up  by  her.  had  not 
relinquished  her  homestead  in  said  house  and  lot.  con^quently, 
allowed  her  a  homestead  therein.  From  tliat  judgment  Emily 
Davis  appeals. 

It  is  true  tliat  L.  A.  Jenkins'  name  does  not  appear  in  the 
clause  granting  the  title  to  said  house  and  lot.  She  had  no  title 
thereto,  but  she  did  have  an  inchoate  right  to  homestead  and  dower 
in  said  house  and  lot  which  she  could  not  be  deprived  of  except  by 
her  own  act,  exercised  in  the  manner  pointed  out  by  the  statute. 
The  statute  upon  these  subjects  provides  that  the  right  to  a  home- 
stead shall  not  be  waived  nor  dower  reliniiuished  except  by  a  written 
conveyance  thereof,  signed  by  the  husband  and  wife  and  acknowl- 
€^ired  by  them  and  recorded,  &c. 

Now  the  title  t)  the  real  estate  was  in  the  husbund,  S.  H,  Jenkins, 
^nd  the  wile,  L.  A.  Jenkins,  owned  no  interest  therein  whatever, 
Hhe  was  only  eniitled  to  an  inchoate  right  to  homestead  and  dower 
therein,' which  she  could  waive  and  relinquish  by  deed  signed  by 
herself  and  hust)and  for  that  purpose  and  duly  acknowledged  and 
recorded,  cVc.  Now  if  slie  joins  in  that  part  of  the  body  of  the  deed 
<?onveying  the  homestead  and  dower  l)y  apt  words  to  convey  said 
interests,  that  is  a  compliance  with  the  statute  upon  that  subject. 

The  mortgage,  in  reference  to  the  waiver  of  homestead  and  dower 
toy  Mrs  L.  A.  Jenkins,  reails;  '*And  Mrs.  L.  A.  Jenkins,  wife  of  S. 
II.  Jenkins,  hereby  waives  right  of  homestead  and  dower  in  and  to 
the  real  estate  mentioned  in  this  mortgage."  8.  H.  Jenkins  and  she 
Higned  and  acknowledged  the  mortgage,  which  was  recorded.  The 
rule  above  laid  down  was  complied  with. 

As  said,  judgmeyt  was  rendered  by  default  subjecting  the  house 
Hnd  lot,  wiiich  include.!  the  homestead,  to  the  payment  of  tiie  mort- 
ir**Ke  debt.  And,  about  a  year  thereafter,  the  court  allowed  L.  A. 
iTenkins  to  set  aside  the  judgment  and  assert  and  obtain  a  hc)mcstead 
in  the  .same. 

This  court,  in  the  case  of  Marpending's  ex'or  v.  Wylie,  13  Bush. 
li)B,  decided  tliat  a  judgment  by  default  rendered  a«:ainst  a  married 
woman  in  c<»njunction  with  her  husband  at  one  term  of  court,  de- 
4;reeing  the  sale  of  their  homestead,  could  not,  at  the  instance  of  the 
married  woman,  be  set  aside  at  a  subsctpient  term  of  court,  except 
by  proper  proceedings  lo  vacate  or  modify  the  judgm*^nt;  that  the 
judgment  rendered  at  the  forjiier  ternu  after  that  term  had  expired, 
was  res  ci'ljudicatit  even  as  to  a  married  woman.  See  aUo  Ilonaker, 
Ac.  V.  Cecil.  84  Ky.,  20:),  and  Hill  v.  Lancaster,  8S  Ky.,  343. 
Recording  to  these  cases  the  appellee,  L.A.Jenkins,  had  no  right, 
upon  the  state  of  the  case  presented  by  her,  to  have  the  judgment 
subjecting  the  hom(»stead  set  aside  at  a  subsetpiont  term  of  court. 

Besides  section  17,  chapter  81,  General  Statutes,  provides  that 
••unless  in  a  direct  proc^^eciing  against  himself  or  his  sureties  no  fact 
officially  stated  l)y  an  officer  in  respect  of  a  matter  al)out  which  he 
is,  by  law,  required  to  make  a  statement  in  writing,  either  in  the 
form  of  a  certitic^te,  return  or  otherwise,  shall  be  called  in  cjuestion, 
-except  upon  the  allegati(.n  of  fraud  in  the  party  benetited  thereby 
or  a  mistake  on  the  part  of  the  officer." 

The  statute  auDra  relates  to  the  certificate  of  the  officer  who  is  re- 
^quired  to  make  it,  and  except  for  the  fraud  in  the  party  benefited 
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or  a  mistake  in  the  officer  the  certificate  isconeluHiveaB  to  the  matters 
therein  contained,  unless  in  a  direct  proceeding  against  the  officer 
or  his  sureties.    Treble  v.  Hall,  13  Bush,  61. 

It  is  not  alleged  nor  is  there  any  proof  that  there  was  fraud  in  the 
mortgagees  in  obtaining  certificate  of  acknowledgment  nor  of  a  mis- 
take by  the  officer. 

Now  the  certificate  of  the  clerk  being  conclusive  that  L.  A. 
Jenkins  duly  and  voluntarily  executed  and  acknowledged  the 
mortgage,  and  there  being  no  fraud  or  notice  of  the  alleged  fraud 
by  S.  H.  Jenkins  on  the  part  of  the  mortgagees,  and  they  being  other- 
wise innocent  purchasers  for  value,  they  are  not  affected  by  the 
alleged  fraud  and  the  mortgage  must  be  held  valid  and  as  passing 
the  appellees'  homestead.    See  case  supra^  page  66. 

The  jud^ent  is  reversed,  and  cause  remanded  with  directions  to 
proceed  i*onsistently  with  this  opinion. 


McGraw  v.  Commonwealth. 
iFiUd  (M.  11,  1892— .Vo/  to  be  reported.) 

Criminal  la'O} — Conspiracy  to  commit  murder^ — Evidence —On  trial  of  appeUaB^ 
for  mnrder,  alleged  in  the  indictment  to  have  been  committed  in  pnrftoanee 
of  a  conspiracy  between  appellant  and  certain  perHons,  the  evidence  wholly 
failed  to  show  the  existence  of  snch  conspiracy,  and,  therefore,  appcUaat 
was  entitled  to  the  benefit  of  the  testimony  of  those  alleged  to  have  been  his- 
oo'conspirators. 

Since  there  was  a  total  failnre  to  show  such  conspiracy,  it  was  error  to  ad- 
mit against  appellant  evidence  conducing  to  establish  the  gailt  of  his  al- 
leged co-conspirators,  and  with  whom  appellant  had  no  connection,  and  the 
evidence  concerning  statements  made  by  them  prior  to  the  homicide  was 
incompetent  against  appellant,  not  having  been  made  iYi  his  presence. 

T.  L.  Edelin  for  appellant. 

W.  J  Hendrick  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  ap{)ellant  was  indicted  for  the  murder  of  James  T.  Middleton 
and  convicted.  The  indictment  charges  a  conj»piracy  on  the  part  of 
the  appellant,  Granville  Fee,  James  Howard  and  others  to  take 
Middleton's  life. 

Th*»  decreased  was  shot  from  ambush  and  killed  without  warning. 
There  are  some  facts  and  circumstances  connected  with  the  assaasi- 
nation  conducing  to  create  a  suspicion  that  the  accused  might  have 
been  cognizant  of  the  purpose,  on  the  part  of  others,  who  have  been 
convicted,  to  take  the  life  of  the  deceased,  but  as  the  case  must  be 
retried  It  is  not  necessary  or  proper  that  this  phase  of  the  case  should 
be  discussed.  What  there  is  of  it  is  purely  circumstantial,  and  much. 
of  the  testimony  on  the  part  of  the  State  tends  to  show  that  the  ap- 
pellant had  no  connection  with  the  feud  existing  between  the  How- 
ards, on  the  one  side,  and  the  Turners,  on  the  other,  and  finally 
terminating  in  the  shooting  of  Middteton. 

As  the  testimony  against  the  accused  was  altogether  circumstan- 
tial, it  was  incumbent  on  the  court  to  keep  from  the  Jury  the  mass 
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of  testimony  found  in  this  record  establishing:  the  Ruilt  of  other  par- 
ties, and  with  which  (this  testimony)  neither  the  acts,  conduct  or 
statements  of  the  acca«ed  had  any  connection. 

There  is  no  suAicient  evidence  of  a  conspiracy,  and,  therefore,  the 
accused  was  entitled  to  the  testimony  of  those  indicted  with  him, 
and  their  statements  as  to  what  they  proposed  to  do  with  Middleton 
were  clearly  incompetent  as  against  'the  accused.  Statement  after 
statement  made  by  those  indicted  with  the  accused  was  permitted  to 
Ko  to  the  Jury  as  evidence  against  the  appellant,  when  he  was  not 
even  present  and  when  the  State  had  failed  to  show  a  conspiracy  to 
murder,  entered  into  either  before  or  after  the  statements  were 
made. 

Conceding  that  a  conspiracy  had  been  established,  the  court  al- 
lowed the  statements  of  one  of  the  Howards  to  go  to  the  jury,  made 
long  before  the  accused  knew  Howard,  and  when  the  accused  was 
living  in  another  State.  These  statements  consisted  of  threats 
against  Middleton,  made  before  the  accused  knew  either  Middleton 
or  Howard.  As  said  by  counsel  for  the  defense,  this  character  of 
testimony,  when  added  to  that  which  was  competent,  must  have 
had  a  controlling  influence  with  the  jury  in  the  consideration  of  the 
case,  and  when  the  court  had,  in  effect,  said  to  the  jury  that  a  con- 
spiracy existed  to  take  Middleton's  life,  to  which  the  accused  was  a 
party,  by  refusing  to  permit  any  of  those  indicted  with  him  to  tes- 
tify, there  was  no  escape  from  a  verdict  of  guilty. 

It  is  difficult,  in  these  feuds,  to  distinguish  between  a  friend  and  a 
co-conspirator,  as  all  who  are  friendly  to  one  of  the  hostile  clans  are 
regardwi  as  enemies  to  the  other.  This  man  may  be  guilty,  but  he 
should  be  convicted  upon  competent  testimony,  and  here  we  find  so 
many  irrelevant  and  incompetent  statements  from  others  permitted 
to  go  to  the  jury  as  evidence  against  the  accused  that  a  reversiil  must 
necessarily  follow. 

Reversed  and  remanded  for  a  new  trial. 


K.  C.  Rv.  (>o.  v.  Jamki.son's  adm'x. 

(Fifed    Ovt.  13,  189^— .Vo^  to  be  reported,) 

Kaiiroads-  -  IViUjul negUct — Brnkeman — The  petition  of  appellee  alleged  that 
his  iuteatate,  a  brakeman,  wa»  killed  by  the  willfal  neglect  of  appellant 
"While  endeavoring  to  open  a  switch  for  a  freight  train  in  pnrsuance  of  an 
order  of  the  conductor.  The  evidence  showi^  that  it  was  not  the  brakeman's 
doty  to  open  this  switch,  except  when  ordered  to  do  f^o,  and  there  was  no 
evidence  condociug  to  show  that  any  order  had  been  given  him  to  open  it. 
Therefore,  there  was  an  entire  failure  of  proof  of  willful  neglect  in  failing 
to  discover  the  decedent  while  he  was  attempting  to  open  the  switch;  it 
"was  at  most  an  act  of  only  ordinary  neglect,  for  which  the  railroad  is  not 
liable  to  appellee. 

Plallani  &  Myers  for  appellant. 

Collins  &  Finley  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee's  intestate   was  in  the  employ  of  the  appellant  as^ 
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brakeman  <m  its  train  used  in  and  about  its  yards  in  the  city  of  (bv- 
insrton. 

It  isallepfed  tiiat  while  said  train  was  employed  in  removing:  caw 
from  one  track  to  another  he  was,  as  such  brakeman,  ordemi  by 
the  conductor,  having  the  train  in  charjre,  to  open  a  switcli  in  order 
that  the  cars  could  be  transferred  from  the  track  on  which  they  were 
standing  to  a  track  to  be  opened  by  decedent ;  that  in  obedience  to 
the  order  of  said  conductor  the  decedent  left  .«aid  cai*s  and  proceeded 
to  open  the  switch,  but  by  the  willful  neglert  of  the  appellant  the 
cars  were  started  before  the  decedent  reached  the  switch  and  opened 
it,  and  before  the  decedent  had  had  time  to  open  the  switch,  and 
before  he  had  given  the  appL^llant  notice  that  the  switch  was  rejdy 
for  the  cars  to  move. 

The  unc(»ntradicteil  evidence  is,  that  it  was  not  the  duty  of  the 
decedent,  as  brakeman  of  that  yard  train,  to  open  the  switch,  unless 
ordered  to  open  it;  that  the  train,  having  In  chary:e  said  cars  to  trans- 
fer, could  take  one  of  two  routes  to  accomplish  that  purpose,  t(»  wit:* 
To  go  down  to  Tenth  street  or  to  take  the  **S|iort  Line.''  In  the  lat- 
ter case  the  switch  would  have  to  b?  opencfl  in  order  for  the  train  to 
pass  that  **line.'* 

The  (juestion  is,  was  the  decedent  ordered  by  the  ccmductor,  or 
was  there  any  thing  said  in  hi>  hearing  by  the  conductor  that  he 
might  construe  as  an  order  to  open  the  switch?  Let  us  ^ej\*  The 
only  proof  ujjon  that  subject  is,  that  the  (conductor,  after  leaving 
MilldaU*  Ca  place  about  three  miicH  distant  from  the  place  of  acci- 
dent) with  the  train  of  cars,  said  t(»  Mr.  Howe,  a  switchman  on  the 
train,  that  he  intend(Hl  to  take  the  cars  in  on  the  **Sliort  Line,"  in 
which  case  the  switch  would  have  to  be  used,  but  before  getting  to 
the  switch  the  conductor  changed  his  purpose  and  concluded  to  take 
the  cars  (l(»wn  to  Tenth  street. 

Now,  while  it  is  a  fact  that  the  decedent  wa^  on  the  train  at  the 
time  the  conductor  expressed  tt»  Mr.  Howe  his  purpose  to  go  on  the 
•\Shorl  Line,"  there  is  no  evidence  whatever  tending  to  show,  or 
from  winch  the  jury  was  authorized  to  inf(  r,  that  thedec(^lent  heard 
the  expres-^ion  of  purpose.  It  does  not  api»ear  that  decedent  was 
near  enough  to  hear  the  expression.  On  the  contrary,  if  he  was  at 
the  place  on  the  train  that  his  duty,  just  at  that  time  called  hinu  he 
was  not  within  hearina:  of  the  (expression.  Sur(»ly,  under  such  cir- 
cumstances, the  jury  was  not  authorized  to  believe  from  tlu»  evi- 
dence that  he  did  hear  the  expressi^^n.  Xow  is  there  any  other  fact 
or  circumstance  that  would  authorize  the  jury  to  believe  that  the 
conductor  (H'd(»red  the  deceased  to  <jj)en  the  switch  on  arriving  at  the 
nail  factory?  Sunly  not.  On  the  contrary,  the  api)ellani  could  not 
have  gone  on  the  *'Short  Line"  witlKUit  running  into  a  passensfer 
train,  which  fact  the  conductor  saw,  and  which  the  decedent  d(»ubt- 
lessdid  see.  It  is,  therefore,  not  inferable  that  thi*  conduct(»r  gave 
an  order  to  enable  him  to  carry  out  so  deadly  a  purpose.  Nor  is  it 
inferable  that  the  d(»cedent  would  have  executed  the  order  had  it 
been  given. 

From  what  has  been  said  there  is,  according  to  our  comprehen- 
sion, no  ])roof  to  sustain  the  allegations  of  the  petition  as  to  willful 
neglect.  Nor  is  there  any  proof  that  the  appellant  had  any  reH>on 
to  believe  that  the  decedent's  purpose  was,  if  such  was  his  luirpose, 
to  open  the  switch,  such  being  the  ca>e,  if  the  appellee  was  guilty  <»f 
any  neglect  (which  is  not  co!icede<l)  in  not  keeping  a  proper  l<K)k- 
out,  it  was,  under  the  circumstances  of  this  case,  that  of  ordinary 
neglect  only,  for  which  the  ai)pellant  is  not  liable  to  the  decedent. 
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The  ju(l<finent  is  reversed,  with  directions  to  jri'ant  a  new  trial,  and 
for  further  proceedinjjs  consistent  with  this  opinion. 

Jud^e  Bennett  delivered  the  following  response  to  petition  for  re- 
hearing: : 

Counsel  in  petition  for  rehearing  admit  that  it  is  not  the  duty  of 
a  brakeman  to  open  a  switch  unless  ordered  to  do  so,  which,  how- 
ever, may  be  expressed  or  implied,  and  that  he  would  not  ask  for  a 
rehearing  *'hut  for  the  fact  ttiat  he  feels  satisfied  that  we  overlooked 
the  testimony  of  Fitzpatrick  and  Blick,  when  we  concluded  that 
there  was  no*order  to  use  this  switch  and  none  to  open  it."  I'pon 
this  subject  Mr.  Fitzpatrick  says:  'M  didn't  give  any  instruction.  I 
said  to  Mr.  Howe,  when  westarted  from  Milldale,  we  will  put  these 
oars  down  on  the  Short  Line,  towards  town,  in  the  cattle  yards.  He 
could  not  say  where  Janieison  wa-*  when  he  said  that;  did  not  know 
•whether  or  not  Jameison  heard  him;  he  said  it  only  once;  that  on 
arriving  at  the  place  of  the  accident  he  saw  that  they  could  not  take 
the  cars  on  the  Short  Line  and  ^\U\  we  will  go  down  Tenth  street. '' 
Mr.  Howe  says  substantially  the  same,  except  stronger,  in  the  fact 
that  Jam ison"  worked  at  one  end  of  the  train  and  Mr.  Howe  at  the 
other.  Mr.  Hlick  certainly  >ays  nothing  to  contradict  these  wit- 
nt^sses.  All  agree  that  at  the  time  Mr.  Fitzpatrick  expressed  the 
purpose  to  go  on  the  Short  Line  he,  with  Mr.  Howe,  was  on  the  top 
of  the  car  and  the  train  was  moving,  and  no  one  saw  Jamiesim 
near. 

Ill  view  of  these  nncontrovertc  tl  facts,  we  said:  **The  question  is, 
was  the  deceased  ordere;!  by  the  conductor,  or  was  there  any  thing 
said  in  his  hearing  by  the  conductor  that  mijrht  l)e  construed  as  an 
<»rder  to  open  the  switch?  J^et  us  see:  The  oidy  proof  upon  the  sub- 
ject is,  that  the  conductor,  alter  leaving  ISfilldale  with  the  train  of 
cars,  said  to  Mr.  Howe,  the  switchman  on  the  train,  that  lie  intended 
to  take  the  cars  in  on  the  Short  Line  (in  which  case  thesw  itch  would 
have  to  be  used),  but  before  gettinji"  to  t\w  switch  he  changed  his 
purpcjse  and  concluded  to  take  the  cars  down  to  Tenth  street.  Now, 
while  it  is  a  fact  that  decedent  w.ms  on  the  train  at  the  time  the  con- 
ductor expressed  to  Mr.  Howe  his  purpose  t()  go  in  on  tlie  Short 
Juine,  there  is  no  evidence  whatever  tendijigto  show,  or  from  which 
tlie  jury  was  authorized  to  infer,  that  the  decedent  he:inl  the  expres- 
sion of  purpose  or  that  the  d*.  cedent  was  near  enough  to  hear  the  ex- 
pression." 

So  the  counsel  will,  dcHibtifss.  agree  tliat  he  is  mistjiken  as  to  our 
having  overlooked  said  evidt^Ke.  On  the  contrary,  it  will,  doubt- 
'le?«,  occur  to  him  that  we  consi(h*red  it  as  best  we  conkl. 

The  petition  is  overruled. 


DrcKKNs  v.  Cavk  Hill  C'kmktkuv  Comi^anv. 
(Fi/ed    Off.  l;],  1H9L'.) 

1.  Rh^ht  oj  oioner  of  !of  ill  ienit-tt-ry  to  fmiisjcr  snttr  LTtulcr  the  charter  and 
by-luws  of  the  Cave  Hiil  Cemetery  Compmiy.  at  Lonisville,  owners  of  lots 
therein  can  not  transfer  the  same  by  devise,  and  a  transfer  can  be  made  only 
by  the  written  consent  of  wnid  company. 

2.  S'lme—Miimi^rmtt^ — Said  company  is  clothed  with  the  discretion  of  giv- 
ing or  withholdintr  its  written  consent  to  tlie  transfer  of  a  lot  by  a  lot  owner. 
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and  must  exercise  this  discretion  in  such  a  manner  as  in  its  judgroent  vill 
promote  the  objects  for  which  the  corporation  was  created^ 

The  discretion  in  this  rej^ard  with  which  said  company  i:;  iti  vested,  i^  not  & 
dnty  so  strictly  ministeriqi  in  its  nature  as  that  a  oonrt  of  eqaUy  can.  b? 
mandamus,  compel  the  giving  of  such  written  consent  to  the  trAcsf^r  of  ^ 
certain  lot.  If  such  written  consent  is  improperly  withheld,  maadtimu^  i» 
not  the  proper  remedy  to  correct  the  abuse  of  its  discretion  by  the  eooi- 
pany. 

Robt.  J.  Elliott  for  appellant. 

Morton  V.  Joyes  and  John  W.  Barr,  jr.,  for  appellot^ 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judgre  Bennett. 

The  appelleee  is  an  incorporated  cemetery  company  in  the  eUy  of 
Louisville.  As  such  company  it  has  the  right  to  isell  lots  to  perwa^ 
for  the  burial  of  their  dead. 

Martin  A.  Dickens,  father  of  the  appellant,  bought  a  lot  in  md 
cemetery  for  a  family  burial  ground.  At  his  deiilh  he  devilled  ull 
his  estate,  in  general  terms,  real  and  {personal,  to  the  up^ielhint,  e.^- 
cept$l  in  money,  which  he  devised  to  his  son.  Thi^  ajipelhuit  fon- 
tends  that  she  is,  under  the  will,  entitled  to  the  exclusive  right  to  the 
said  burial  ground  and  has  the  right  to  sell  it,  &c.  That  pursuant  to 
her  right  and  wish  to  sell  one  hundred  and  fifty  feet  square  of  said 
lot,  retaining  one  hundred  and  thirty-six  feet  square,  she  advertised 
in  the  papers  that  she  would  sell  said  quantity;  that  she  had  persons 
to  call  for  information  as  to  the  terms  of  sale;  that  being  informed 
as  to  the  terms  they  went  to  view  the  lot  but  were  prevented  from 
buying  and  would  not  buy,  because  they  were  informed  by  the  ap- 
pellee that  the  appellant  had  no  right  or  power  to  sell  the  lot,  but  the 
appellee  would  and  did  sell  said  parties  other  burial  lots  in  said  cem- 
etery; that  she  then  applied  to  the  appellee  for  permission  to  sell  one 
hundred  and  fifty  feet  scjuare  off  of  her  lot,  leaving  one  hundred  and 
thirty-six  feet  square  unsold;  that  the  appellee  replied  that  as  devisee 
under  her  father's  will  she  did  not  acquire  exclusive  right  to  the 
lot,  but  the  decendants  of  the  appellant's  brother  had  a  joint  right  to 
said  lot  for  burial  purposes.  The  appellant,  taking  issue  with  the 
appellee,  sought  by  this  action  of  mandamus  to  compel  the  appellee 
to  give  its  written  consent  to  the  sale  of  the  lot.  The  court,  upon 
demurrer,  dismissed  the  action.  The  appellant  has  appealed.  The 
appellee's  13th  and  16th  rules  are  as  follows:  ''Proprietors  shall  not 
allow  interments  to  be  made  in  their  lots  for  a  remuneration,  nor 
shall  any  transfer  nor  any  assignment  of  any  lot,  or  any  interment 
therein,  be  valiil  without  the  written  consent  of  the  appellee  first  had 
and  obtained.  Nor  under  any  circumstances  shaU  any  proprietor 
of  a  lot  sell  any  part  of  his  lot  unless  the  part  sold  and  the  part  re- 
tained shall  each  contain  at  least  ninety  feetsquare."  Theappeliee 
is  also  prohibited  from  selling  lots  to  persons  of  bad  character,  iVf. 

The  act  of  the  Legislature  of  February  21,  1884,  amending  the  &\^ 
pel  lee's  charter,  provides  as  follows:  "That  the  owners  of  hits  shall 
not  sell  the  privilege  of  burying  in  their  lots  without  the  previuu^ 
written  consent  of  the  appellee.  But  they  may,  by  last  will  itn^l 
testament,  or  by  writing  directed  to  the  appellee,  signed  by  sach 
owners  and  attested  by  two  witnesses,  determine  who  shall  control 
the  right  of  burial  in  their  lots  after  their  death,"  &c.  That  in  tu^ 
no  such  direction  is  made  by  last  will  or  by  writing,  <fec,,  "the  right 
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of  burial  in  any  of  the  lots  of  the  cemetery  shall  jco  and  descend  to 
the  lineal  descendants  of  the  original  owners  thereof,"  &v.. 

The  act  supra  provides:  Fir??t,  that  the  owners  of  lots  shall  not 
sell  the  privilejre  of  burying  in  their  lots  without  the  previous  writ- 
ten consent  of  the  ap|)enee.  Second,  that  the  owner  nmy,  by  last 
will,  or  by  writing  attested,  Ac,  say  who  shall  control  the  right  of 
burial  in  said  lots.  Third,  in  the  absence  of  such  direction  the  right  to 
burial  in  said  lots  shall  descend  to  the  lineal  descendants  of  the  own- 
ers. 

Neither  the  charter  nor  by-laws  of  the  appellee  give  the  owners  of 
lots  the  right  to  devise  the  same,  but  it  gives  to  them  the  right  to 
transfer  the  same,  with  the  written  consent  of  the  appellee,  and  if 
such  written  consent  was  not  obtained  the  transfer  was  invalid.'  It 
.*<€*ems  that  the  appellee  reserved  the  right  all  the  time  to  determine 
what  f)ersons  and  families  should  be  deemed  worthy  to  have  a  burial 
place  in  the  cemetery.  And,  in  order  to  keep  the  matter  under  its 
control,  it  declared  all  transfers  by  the  owners  of  lots  invalid,  unless 
it  consented  to  the  transfer  by  writimr. '  Such  being  the  object,  the 
serious  question  would  arise  as  to  whether  or  not  the  object  would 
be,  in  many  instances,  defeated  if  the  owner  was  allowed  to  dispose 
of  his  lot  by  will,  which  is  o'ne  way  of  transferring  it,  to  characters 
or  to  objects  wholly  objectionable  to  the  appellee.  Hence,  as  it  seems 
to  us  the  Legislature,  by  the  act  .vw//>/*«,  removed  that  serious  ques- 
tion by  conferring  upon  the  owner  the  right,  by  special  devise  or 
writing,  attested,  &c.,  to  say  who  should,  after  his  death,  have  the 
right  of  burial  in  his  lot.  And  it  further  provided  that  in  the  ab- 
sence of  such  will  or  writing,  the  right  should  descend  to  his  lineal 
descendants,  <tc. 

»Said  act  further  provides  that  the  discretionary  power'  of  the  ap- 
pellee as  to  the  transfer  of  lots  formerly  existing  only  by  virtue  of  a 
rule  of  the  appellee,  is  authorized  by  section  1  of  this  act. 

Now  the  rules  of  the  appellee  as  to  the  transfer  of  lots  by  the  own- 
ers, .subsequently  enlarged  and  interpreted  by  the  statute \vi//>r«,  are 
referred  to  for  the  purpose  of  showing  the  substantial,  not  merely 
formal,  discretionary  power  of  the  appellee  as  to  such  transfers,  and 
the  invalidity  of  the  same,  unless  the  appellee  exercised  its  discre-  . 
tionary  power  in  reference  thereto  by  consenting  in  writing  to  the 
transfer.  Sr>  the  question  then  arises,  is  the  WTit  of  mandamus  the 
proper  remedy  to  procure  that  consent  in  case  it  is  wrongfullv  with- 
held? 

Section  477  Civil  Code  sitys,  that  a  writ  of  mandamus  is  an  order 
by  a  court  of  competent  jurisdiction,  commanding  an  executive  or 
ministerial  officer  to  do,  or  omit  to  do,  an  act,  the  performance  or 
omission  of  which  is  enjoined  by  law.  It  is  well  settled  by  this  court 
(Cassidy,  auditor's  agent  v.  Young,  Ac,  13  Ky.  Law  Rep.,  512) 
that  to  entitle  a  party  to  this  writ  the  otticer's  duty  must  be  strictly 
ministerial.  But  if  he  may  act  in  the  premises  according  to  his 
judgment  and  discretion,  then  mandamus  will  not  lie  to  control  his 
Judgment  and  discretion,  even  though  the  judgment  and  discretion 
are  at  variance  with  what  is  clearly  right  or  dutiful  in  the  premises. 
Here,  as  said,  as  to  whether  or  not  the  appellee  should  consent  to  the 
sale  of  said  lot  depended  upon  its  judgment  as  to  whether  or  not  its 
consent  was  within  the  purview  and  meaning  of  the  rules  and  law 
Jtupra  in  reference  thereto.  And  if  the  appellee  should  abuse  or 
withhold  its  consent  when  it  ought  to  give  it,  it  seems  to  us  that  the 
remedies  that  equity  afr<»rds  in  such  cases,  are  ample  and  sufficient. 

The  judgment  is  affirmed. 
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Cox,  &i\  V.  Armstrong. 

(Fifed  Oof.  18,  \S\^2—Xof  /ode  reportetK) 

Jiinicnti  s,iU  of  land  f^i'Hiiu'ii  hy  f mild  DafH(\^{S  Appellants  executed  iheir 
note  Htid  a  mortgage  011  their  land  for  ,$2.5v  0  to  appellee,  who  advanced 
them  $r>(),  and  agreed  lo  pay  ti»e  remainder  of  the  J|2.r>()<)  as  they  needed  S\, 
Other  lien  holders  luiviiiv(  brought,  suit  to  enforce  liens  on  said  land  appeUpe 
foreclosed  his  lien  for  !f;2.r>()()  and  obtained  a  judgment  and  order  of  salt*  Jor 
that  sum.  and  had  the  laud  sold  to  satisfy  Kan;e,  the  ap[tellnnt  not  objeoiiDj;' 
thereto,  because  appellee  agreed  to  pay  thiMU  th«  remainder  of  the  3Ji'J.-"i(X> 
due,  or  n<»t  to  enforce  his  judgment  if  they  would  consent  to  the  eufofet- 
ment  of  his  lien  as  above.  In  this  action  appellants  ."^ue  appellee  for  d mil- 
ages, because  he  never  paid  them  any  money  except  the  $o<).  and  bad  their 
land  sold  and  tlie  sale  contirmid  and  thereby  deprived  them  of  the  sftmi". 
Hi'td  That  appellee  is  liable  to  appellants  for  the  value  of  their  laud,  if  lie 
procured  its  >ale  by  the  fraudulent  means  alleged,  although  he  may  b»t^ 
failed  t«>  recover  from  the  purchaser  t>f  it  all  tiie  purchase  money:  and  th« 
fact  that  appellee  accepted  $l2..^0  from  the  purchaser  in  satisfaction  of  his 
judgment  and  that  appellants  seek  only  $1,200  damages,  vrhen  they  are  en- 
titled to  ^2.450.  does  not  evidence  any  compromise  of  the  matter  oa  tiiffir 
part  as  to  the  amount  due. 

W.  W.  ClarKe  for  appellants. 

C.  H.  Bush  for  appellee. 

Appeal  froiii  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judpre  Bennett. 

On  the  hsth  day  of  May,  1888,  the  appellants,  a.s  husband  and  wtfe* 
executed  a  note  to  the  appellee  for  $2,000,  due  twelve  months  after 
date,  the  consideration  bein«:  borrowed  money.  They  also  executed 
to  the  appellee  a  mortgage  on  a  tract  (jj*  land  belonging  to  the  wife, 
t»»  secure  the  payment  of  the  note,  which  niort^ape  was  dulyjie- 
knowledged  and  recorded.  While  the  note  was  execut*-d,  ackn()\>h 
ed<?e<l,  recorded  and  delivered,  yet  the  ^^^.VK)  wjis  not  paid  by  the 
appellee  at  that  time,  as  tne  followino^  aj^reement  will  show:  *'\V.  F. 
Cox  and  hi^  wife,  Mrs.  Sallie  Cox,  have  this  day  execute<l  to  me  h 
note  fnr  S2,.")00,  due  in  twelve  moiith'^,  with  interest  from  d:tte  lailU 
paid,  and  srcuriH:!  by  mortj^aji^e,  but  I  have  only  advanced  troO  on  the 
^ame,  and  am  to  let  them  have  the  remainder  alon^r  as  they  mny 
need  it.     :May  the  18th,  ISSo.  Robkrt  .\rmstron<;, 

* '  by  .John  K  k  land." 

Jt  is  alU»;red  that  after  said  note  luul  fallen  due  suit  was  institiitefl 
against  the  appellants  by  some  other  parties  to  enforce  their  ljnt> 
uprjn  said  land;  that  the  appellee  was  made  a  party  t<»  that  aetitJUi 
that  by  cro-s-a<*tion  aarainst  the  appellants  he  obtainetl  a  decree  for 
the  sale  of  the  land  mortgaged  to  him  to  satisfy  the  said  sum  of  $-<- 
oOO  and  its  interest;  that  the  side  of  the  land  was  ma<le  by  the  cnni- 
nnssioiier  and  Mr.  Teer  bid  it  otf,  and  then  the  <H|juity  <)f  ledeinpt^iti 
was  sold  and  Lizzie  Cox  purchase!  it  at  tht?  price  of  $2,47.>.(lii;  thiil 
by  some  arrangement  made  with  TeiT  Lizzie  Cox  became  entitled  ta 
his  l)id,  and  the  court  ordered  the  sale  confirmed  and  a  deed  inadeU> 
her,  she  having,  as  the  d(  cree  recited,  satisfied  the  claitn  adjudged  t*» 
the  appellee.* 

It  is  alleged  that  the  appellee  never  paid  to  the  aj»pellantsany  p2>i| 
of  the  #:J,o00  contracte<l  to  be  loaned  them  except  the  $5<»  nienlioiitd 
in  the  writing  .v/^/^/v/;  that  the  appellee,  knowing  that  he  had  not  i*^*' 
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said  sum,  but  with  thn  intention  of  (lolnuicllnff  and  ehejitiny:  the  ap- 
pellants, promised  and  ajjree<l  with  them  that  if  they  would  make 
no  deienseand  would  let  judgment  <ro  for  the  whole  amount  of  the 
face  of  said  note  and  the  enforcement  of  the  mnrtjiajje  lien  to  satisfy 
the  name,  he  would,  thereafter,  pay  them  tlie  said  sum  of  $2,500,  less 
$-'a:;  or,  failinjr  to  pay  them  said  sum,  would  not  enforce  his  judjr- 
ment  when  obtained  to  sell  the  land;  that  relying  upon  these  falsi* 
and  frauduh'nt  repnsentations  they  permitted  judj^rmcnt  and  a  sale 
of  the  land  for  the  iull  amount  of  Stiidnote;  that  aher  siud  sale  and 
its  confirmation  the  appellant,  pursuant  to  his  fraudulent  purpose, 
refused  to  carry  out  said  ajrieement;  that  the  appellee,  after  sale  of 
the  land  to  Lizzie  ('ox  '*a<rreed  with  her  to  accept,  anfl  did  accept," 
from  her  **in  satisfaction  o*'  the  judofmcnt  $l,2i")U."  The  appellants 
then  claim  judsrmtnt  against  the  appellee  for  $1,200,  and  tor  S-^OOO 
in  damajTHs.  Now  it  is  certain  that  if  the  appellee,  t)y  the  fraudulent 
means  indicated,  deprived  the  appellants  of  the  title  and  right  to 
their  land  by  effecting  a  judicial  sale  of  it,  he  is  res[)()nsible  to  the 
appellants  tor  the  value  of  said  land,  although  he  might  have  failed 
to  rei'over  the  purchase  money  from  the  purchaser,  because  it  is  the 
wrongful  and  fraudulent  deprivation  of  the  appellanis'  land  by  the 
appellee  that  is  the  cause  of  action  against  him,  and  his  having  or 
not  received  the  purchnse  money  fn^m  the  purchaser  in  no  manner 
affects  thp  injury  done  to  the  appellants  by  wrongfully  and  fraudu- 
lently depriving  them  of  their  pn)perty. 

It  is  suggested  chat  there  was  a  compromise  of  the  matter  as  to  the 
amount  due  the  appellee,  by  which  Lizzie  Cox  was  to,  and  did,  pay 
to  the  appellee  $  I /2-jO  in  full  of  his  claim.  Now  the  only  reference 
to  a  compromise  with  Lizzie  Cox  is  that  referred  to  ,^iipra^  wherein 
it  is  said  that  the  appellee  agreed  toactept,  and  did  accept,  $l,2oO 
in  satisfaction  of  said  debt.  It  will  be  seen  that  the  arrangement,  so 
far  as  the  p(»tition  sh<»ws,  was  made  with  Lizzie  Cox  alone,  which 
did  not  bind  the  appellants,  unless  the  amount  that  the  appellants 
liad  receiv(Ml  being  ii»  dispute  they  ajireed  to  the  C{)mpromise  as  fix- 
ing'the  anjount  that  they  had  received,  in  which  case  they  would  t>e 
bound  by  the  compromise.  But,  as  said,  there  is  no  allegation,  e>- 
press  or  imnlied,  that  the  appellants  agreed  to  the  compromise.  The 
fact  that  they  sued  lor  $1,2<:0  when,  if  their  petition  be  true,  they 
were  entitled  to  S2,4r>0,  dots  not  show  that  they  agreed  to  the  coni- 
promise.  It  only  shows  that  they  were  willing  to  take  ihat  sum  from 
the  appellant  and  h)ok  to  other  sources  for  the  balance. 

The  old  record  is  not  before  us.  The  petition  anM  two  exhibits,  to- 
wit,  the  agreenjent  quoted  and  a  judgment  making  Sallie  Cox  a 
/erne  Hole  are  all  the  pleailings  before  us.  If  it  is  true  that  there  was 
such  compromise  as  indicate*!  in  this  opinion,  it  can  be  plead  upon 
the  return  of  the  case 

The  judgment  is  reversed,  and  the  case  is  remanderl,  with  direc- 
tions for  further  proceedings  consistent  with  this  opinion. 


(f ENTRY  V.  Walker,  &.v. 

{Filed  Ovt.  20,  1802.) 

1,  Jitdiiiiil  sales  -Appi-als — Where  a  juOjjment  in  favor  of  a  vendor,  order- 
ing a  sale  uf  land  to  satisfy  his  lien,  is  entered  more  timn  two  years  before 
an  appeal  was  taken  by  the  defendant  from  the  order  of  conrt  overrnling 
exceptions  to  the  commissioner's  report  of  sale  and  ctMifirminjj  same,  the 
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lapse  of  time  is  a  bar  to  n  consideration  of  tlie  correotuefts  of  the  jodg- 
meilt  of  sale;  but  the  appeal  from  the  order  contirming  the  sale  baTing 
been  taken  within  two  years  of  the  entry  of  such  order,  its  correctness  may 
be  connidered  by  this  court. 

2.  Stinie^  I'lfti/of's  lien— In  an  action  to  enforce  a  vendor^s  lien,  if  some  of 
the  lieu  note^  are  not  due  and  it  appears  from  the  petition  that  the  land  is 
not  susceptible  of  advantageous  division,  no  part  of  it  should  be  sold  until 
all  the  notes  have  become  due.  although  all  of  them  may  be  held  by  the  same 
person.  In  thix  case,  although  the  judgment  erroneously  ordering  a  sale  of 
all  the  indiviHible  land  when  only  one  note  was  due,  can  not  be  reversed  be- 
cause not  appealed  from  within  two  years,  yet  the  correctness  of  the  order 
confirming  the  report  of  s.-^le  can  be  considered,  and  such  confirmation  of 
the  sale  being  erroneous,  the  cause  will  be  reversed  so  that  another  order  of 
sale  may  be  had  if  so  desired,  both  notes  being  now  due. 

C.  F.  Burnani  and  J.  W.  Caperton  for  appellant. 
J.  A.  Sullivan  for  appellees. 
Api^eal  from  Madison  Circuit  Court. 
Opinion  of  the  court  by  Judge  l^ewis. 

February  24,  1887,  appellant,  (ientry,  purchased  of  appellee, 
Walker,  a  tract  of  land,  for  which  was  paid  in  cash  $2,100,  and  two 
notes  executed  for  $1,100,  due  January  1,  1889,  and  $1,000,  due  Jan- 
uary 1,  1890. 

March  8,  1889,  this  action  was  brought  for  judgment  on  the  note 
then  due  and  sale  of  the  land  to  satisfy  it.  Ansvier  wa.s  filed  in 
which  a  counter-claim  and  set-oft'  for  about  $98  was  pleaded.  But, 
without  passing  on  the  merits  of  defendant's  counter-claim,  a  judg- 
ment was  rendered  September  25,  1889,  for  amount  of  the  note  sued 
on  and  also  for  amount  of  a  note  given  by  defendant  to  A.M.  White, 
inadf  a  party  to  the  action,  for  $847,  and  secured  by  a  mortgage  lien 
on  the  land,  and  hy  the  same  judgment  the  master  commissioner 
was  directed  to  sell  the  lanci  or  so  much  thereof  as  necessary  to  sat- 
isty  unpaid  purchase  money  of  the  plaintiffs  and  the  mortgage  debt 
of  A.  M.  White. 

In  pursuance  of  that  judgmtjnt  a  sale  was,  November  0,  1889, 
made,  the  land  bringing  the  sum  of  $3,000,  more  than  sufficient  to 
pay  oft"  both  notes  given  to  plaintiff,  and  also  the  White  debt. 

To  report  of  that  sale  the  defendant,  at  the  March  terra,  1890,  of 
the  court,  filed  exceptions  which  were  then,  by  judgment  or  order, 
overruled  and  the  sale  confirmed.  From  that  judgment  this  appeal 
was  taken  December  7,  1891. 

It  will  be  seen  that  more  than  two  years  elapsed  from  date  of  the 
judgment  on  the  notes  and  for  sale  "of  the  land  before  the  appeal 
was  prosecuted,  and  of  course  a  bar  to  appeal  therefrom  exists.  But 
this  is  an  appeal  from  the  judgment  or  order  confirming  report  of 
sale,  and  as  the  purchaser  of  the  land,  W.  J.  Shearer,  has  been  made 
a  party  and  the  period  within  which  the  appeal  could  be  prosecuted 
had  not  expired,  there  is  no  reason  why  this  court  may  not  consider 
and  determine  whether  such  judgment  or  order  is  proper. 

Construing  section  694,  Civil  Code,  this  court  has  decided,  in 
Leopold  V.  Furber,  84  Ky.,  214,  following  Faught  v.  Henry,  13  Bash, 
471,  that  in  an  action  to  enforce  a  vendor's  lien,  if  some  of  the  notes 
are  not  due  and  it  appears  from  the  petition  that  the  property  is  not 
susceptible  of  advantageous  division,  no  part  of  it  should  be  sold 
until  all  the  notes  fall  due,  although  they  are  all  held  by  the  same 
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person.  The  meaningr  of  thai  construction,  h.s  well  as  of  the  plain 
ioient  of  the  I^egislature  is  that  the  whole  of  a  tract  of  land  can  not 
be  sold  to  satisfy  notes  for  purchase  money,  unless  all  of  them  are 
^oie  at  date  of  judgment  for  sale,  but  to  authorize  sale  of  a  part  there 
must  be  a  division  of  the  land. 

In  this  case  uo  division  of  the  land  was  made  or  ordered  but  the 
whole  of  it  was  sold  to  satisfy  not  merely  the  not<*  due  but,  as  stated 
in  the  judgment,  to  also  satisfy  the  note  not  due,  and  the  sale  was. 
actually  made  before  one  of  them  was  due. 

Though  that  judgment  can  not  be  now  reversed  or  considered, 
because  not  appealed  from  in  time,  the  judgment  or  order  confirm- 
ing the  sale  made  under  can  beconsidered.  And  as  the  court  clearly 
«rred  in  everruling  exceptions  and  confirming  that  sale  it  must  be 
reversecJ,  and  cause  remanded  with  directions  to  set  aside  the  sale 
And,  if  desired,  order  a  resale,  as  both  notes  are  now  due. 


Bennett, &c.  v.  Caddkll. 
{Filed  Oct.  6,  \H^2.—Not  to  be  reported.) 

1.  A  jury  haling  been  waived  by  the  parlies  in  /his  actiofi  at  la't\  tfie  judgment 
-4f/  the  courts  upon  the  issues  of  fact,  ninst  be  treated  as  the  verdict  of  a  prop- 
erly instracted  jury. 

2.  Ejectment — Division  line — Burden  of  proof  ~\xi  an  -action  to  recover  pos- 
session of  a  tract  of  land  and  damages  for  the  cuttin);  and  carryinpr  away 
of  timber  therefrom  by  the  defendant,  the  plaintiff  mast  establish  his  sape- 
rior  title  to  the  land  in  controversy  by  a  preponderance  of  the  evidence, 
and  when  he  fails  to  do  so.  and  the  evidence  does  not  establish  dearly  the 
rights  of  the  parties,  there  should  be  a  judgment  for  the  defendant. 

In  this  action  conceruincr  the  ownership  of  a  smnil  ''plat''  of  four  and  a 
half  Acres,  which  each  party  claims  throuj^h  the  same  remote  vendor,  the 
evidence  does  not  so  clearly  locate  the  true  division  line  between  the  parties 
as  to  show  who  has  the  better  title  to  said  land;  therefore,  a  judgment  for 
the  defendant  was  proper. 

C.  W.  Lester  for  appellant. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

June  27, 1877,  E.  E.  Hopkins  and  W.  E.  Sharp  purchased  of  John 
Smith  a  tract  of  143  acres  of  land,  and  he,  on  that  day,  conveyed  to 
each  of  theip  a  designated  part  thereof.' 

In  the  deed  to  Hopkins  the  consideration  for  her  part  is  stated  at 
$838.20,  and  the  entire  boundary  of  the  original  tract  is  set  out  and 
all  of  It  conveyed  except,  in  the  language  used,  '^the  amount  con- 
veyed to  W.  E.  Sharp,  which  is  all  that  is  on  the  east  side  of  the 
main  lop  of  the  ridge  and  on  the  end  of  the  ridge  next  to  Worley's, 
that  flat  is  also  excepted  to  the  conditional  line  marked  by  the  said 
Sharp  and  E.  Hopkms." 

The  consideration  for  his  part,  as  stated  in  the  deed  to  W.  E.  Sharp, 
is  $166.80,  and  the  land  thereby  conveyed  is  described  as  **40  acres, 
more  or  less,  being  a  part  of  the  tract  known  as  the  Jos.  Cox  tract, 
*  *  and  being  the  same  land  excepted  out  of  the  deed  this  day 
made  to  Esther  E.  Hopkins  and  being  all  the  land  that  is  embraced 
in  her  deed  on  the  east  side  of  the  main  top  of  the  main  ridge  run- 
vol.  14 — 22 
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fling:  through  said  land  and  embracing  a  flat  on  the  end  of  the  ridge- 
next  to  Worley's  to  a  marked  conditional  line  made  by  the  said  Sharp 
and  Hopkins." 

This  action  was  brousrht  by  appel hints,  heirs  at  law  of  E.  E.  Hop- 
kins, against  appellee,  remote  vendee  of  VV.  E.  Sharp,  to  recover 
possession  of  about  4J  acres  within  boundary  of  original  tract,  and 
damages  for  cutting  and  carrying  away  timber  therefrom. 

A  jury  having  been,  by  consent  of  the  parties,  waived  and  trial  of 
both  law  and  fact  submitted  (o  the  court,  the  judgment,  upon  the 
issue  of  fact,  must  be  treated  as  would  be  the  verdict  of  a  properly 
instructed  jury. 

The  general  direction  of  the  ridge,  along  top  of  which  the  division 
line  between  Hopkins  and  W.  E.  Sharp  runs,  is  a  little  east  of  north, 
but  at  a  point  some  distance  from  VVorley's  line,  precisely  how  far 
does  not  appear,  it  is  brokeri  into  two  spurs,  along  the  western  one 
of  which  to  Worley's  appellants  contend  the  line  was  intended  and 
should  be  run.  But  west  of  and  bordering  on  that  line  and  on 
Worley  is  the  small  parcel  of  about  4J  acres  in  contest,  which  ap- 
pellees contend  is  the  '*tlat  on  the  end  of  the  ridge"  excepted  from 
the  conveyance  to  Hopkins  and  included  in  that  to  W.  E.  Sharp. 

Location  of  **the  flat"  can  not  be  certainly  determined  from  the 
language  of  the  deeds,  which  is  somewhat  indefinite,  and,  though  it 
is  stiited  iii  both  of  them,  there  was  a  marked  oonditional  line,  no 
witness  proves  a  division  line  was,  at  the  date  of  the  deeds,  actually 
marked.  Th^re  is,  however,  s'Mne  evidence  of  two  or  three  trees^ 
being  marked  along  the  line  contended  for  by  appellants,  and,  look- 
ing at  the  plat  made  by  the  surveyor,  the  natural  division  line  seems 
to  be,  as  they  contend,  along  top  of  the  western  spur  mentioned  to 
Worley \s.  But,  conceding  that  was  intended  to  be  the  location  of 
the  division  line,  it  would  not,  by  any  means,  follow  the  land  in 
dispute  belongs  to  appellants.  On  the  contrary,  that  fact  tends  to 
show  the  **flat"  was  intended  to  belong  to  W.  E.  Sharp.  For  if  it 
was  east  of  a  line  running  along  top  of  the  western  spur,  that  appel- 
lants contend  is  the  true  division  line,  there  would  have  been  no- 
necessity  for  excepting  "the  flat"  from  the  conveyance  to  Hopkins 
and  conveying  it,  in  specific  terms,  to  VV.  E.  Sharp,  because  it  would 
have  naturally  fallen  to  him. 

There  is  some  evidence  of  a  level  bench  of  land  between  the  eatstern 
and  western  spur,  but  not  of  such  area  and  character  as  answers  de- 
scription of  "the  flat"  mentioned  in  the  two  deeds.  There  is  evi- 
dence on  bolialf  of  appellants  tending  to  show  Mrs.  Hopkins,  while 
living,  claimed  the  land  in  dispute,  but  there  is,  on  the  other  hand,, 
evidence  tending  to  show  she  did  not  claim  it. 

The  testimony  of  witnesses  (m  neither  side  is  convincing,  and  ap- 
pellants, having  failed  to  show  title  by  preponderance  of.  evidence, 
there  was  no  alternative  lor  the  lower  court  but  to  decide  against 
,theni.  Besides,  we  think  proper  meaning  and  effect  of  the  two 
deeds  makes  it  probable  that  **the  flat,"  which  is  the  land  in  dispute, 
was  intended  by  the  parties  to  be  conveyed  to  W.  E.  Sharp  and  not 
to  E,  E.  Hopkins. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


TAYLOR  S  ADM  R  V.   SOUTH  GOV.  &   CIN.  ST.   R.  CO.  355 

TAyi.OR'K  adm'r  V.  South  Cov.  A  Cin.  Stbeiet  R.  Co. 

{Fiied  Oct.  6.  1892— JVo^  to  be  reported.) 

NegUgencf — Infants — Peremptoryi  Instruction, — A  boy  aboot  seventeen  Te8r» 
old,  who  wart  neither  an  employe  nor  a  pasaenf^er  of  the  appellee  street 
railway  company,  without  periniArtion  of  appellee  or  any  of  its  servants, 
^Q\,  on  the  front  platform  of  one  of  itR  cars,  while  it  was  in  rootiony 
seized  the  driver's  whip  and  jumped  to  the  ^roaad  with  it,  and  whip- 
ped awhile  one  of  the  moleA  hitched  to  the  oar;  he  then  got  on  the  platform 
of  the  car,  crOAsed  it.  jumped  off  and  whipped  the  other  male,  after  whicb 
he  got  on  the  platform  again,  from  which  he  fell  and  was  ran  over  and 
killed  by  the  oar.  In  thi8  action  by  hin  administrator  to  recover  damages 
for  the  death  of  decedent  alleged  to  have  resulted  from  the  neglect  of  ap- 
pellee's servants,     Held— 

Mist.  Decedent's  death  was  oaased  solely  by  his  own  inoxcasable  and  ille- 
gal condoct  and  not  by  ren$«ua  of  any  neglect  of  appellee's  servants. 

Second,  Since  decedent  was  a  boy  of  seventeen  years  of  age,  and  pos- 
sessed of  the  intelligence  and  discretion  usaally  foand  in  one  of  that 
age,  thi  fact  that  his  father  had  previously  warned  the  driver  to  keep  his 
son  off  the  car,  does  not  excuse  the  boy's  wanton  condnct  or  create  any 
additional  liability  on  the  part  of  the  comp>%ny. 

Third.  A  peremptory  instraction  to  find  for  the  defendant  was  authorized 
in  this  case. 

Httlhim  ct  Myors  for  appellant. 

O'llara  Ck,  Bryan  for  appellee. 

Appeal  from  Kenton  X^.lrcu it  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

This  is  an  actior.  by  the  administrator  to  recover  damatresfor  pain 
and  sufferintr  and  destruction  of  life  of  his  intestate,  J.  L.  Taylor,  by 
alleijed  neirliirence  nf  appellee's  servant. 

It  appears  from  the  evidence  introduced  by  the  plaintiff  that  de- 
cedent, then  about  17  years  of  a^e,  voluntarily  and  without  per- 
mission, jrot  »)n  the  front  platform  of  a  street  car  in  motion,  seized 
the  driver's  whip  and  jumping  to  the  ground,  whipped  awhile  one 
of  the  mules  hitched  to  the  car  and  then  getting  again  upon  the 
platform,  passed  to  the  ground  on  the  opposite  side,  and,  having 
whipped  the  other  mule  for  some  time,  got  upon  the  car  step,  from 
which  he  fell,  was  run  over  by  the  car  and  thereby  was  killed. 

He  was,  at  the  time,  in  no  sense  either  an  employe  or  passenger  on 
the  car  o^  appellee,  but  a  trespasser  on  its  property  and  interm«ddler 
with  its  business,  without,  so  far  as  the  evidence  shows,  its  knowl- 
edere  or  pennission  of  the  driver  but  rather  in  spite  of  him.  His 
fall  from  the  car  and  consequent  injury  was  caused  by  his  own  reckless 
and  illegal  conduct  in  jumping  off  and  on  the  car  and  causing  the 
mules  to  go  at  such  rate  of  speed  as  to  make  it  impossible  for  the 
driver;  after  discovering  his  fall,  to  stop  them  in  time  to  prevent  his 
being  run  over. 

We  do  not  perceive  any  ground  whatever  upon  which  an  action 
aerainst  the  company  could  have  been  based  if  the  deceased  had  been 
an  adult,  for  his  death  was  the  result  not  merely  of  his  own  contrib- 
utory negligence,  hut  wholly  caused  by  his  own  inexcusable  and 
illegal  conduct.  The  simple  inquiry,  therefore,  is,  whether  the  de- 
cedent had,  at  the  time,  sufficient  intelligence  to  know  the  danger 
he,  of  his  own  accord,  incurred  and  discretion  enough  to  guard 
against  or  avoid  it. 
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We  think  the  evidence  is  too  clear  to  admit  of  a  doubt  on  the 
subject;  for  it  does  not  appear  he  possessed  less  intelligence*  experienee 
and  judgment  than  boys  of  that  age  ordinarily  have.  He  had  been 
intrusted  by  his  father  with,  and  then  had,  control  of  a  grocery  store, 
in  whicli  there  were  seveial  hundred  dollars  invested,  that  he 
managed  succej^sfully. 

We  think  it  fully  appears  that  his  death  resulted  from  his  reckless 
and  mischievous  disposition  and  not  to  any  extent  from  lack  of  in- 
telligence and  discretion.  And,  in  view  of  that  fact,  theevideut-e  timt 
his  father  had  previously  told  the  driver  to  keep  him  oflF  the  car  does 
•not  constitute  any  excuse  for  his  own  conduct  nor  create  any  liability 
against  the  company  without  whose  knowledge  or  consent  hv!  went 
upon  its  car  and  needlessly  and  wantonly  beat  the  mules. 

Therefore,  the  rule  requiring  an  engineer  of  a  locomotive  and  also 
street  car  driver  to  exercise  vigilance  in  looking  out  fnr  danger  to 
passengers  and  persons  on  the  railroad  track,  and  to  use  reasonable 
diligence  to  prevent  injury  to  a  perstin  after  his  peril  is  diMOvereti 
has  no  application  to  this  case,  because  the  deceased  not  only  tis^surned 
the  attitude  r>f  a  trespasser  but  illegally  in terferred  with  iijoveinent 
of  the  car  and  thereby  caused  his  own  death. 

As  the  evidence  does  not  conduce  to  show  any  actionable  negli- 
gence on  part  of  the  con) pany  or  its  servant  the  instruction  tu  the 
jury  to  find  for  defendant  was  properly  given. 

Judgment  affirmed. 


Kelley,  by,  &c.  \\  The  Barber  AspHAi/r  Co, 

{Filed  Oct.  8,  1892.) 

Master  and  sencuiuts  -  Infants  -  Conlriimiory  nfgU'ct  —  K  servnnt  Jft  not 
bound  to  entras^e  m  work  that  places  hi**  life  in  peril,  and  when  \i^  volun- 
tarily undertakes  such  labor,  and  an  injury  occurs  he  can  nnt  l<iok  to  tha 
master  for  damageft  upon  the  jfround  of  negligence,  fT.  by  tin?  ritGrcis*s  of 
ordinary  vigilance,  he  could  have  avoided  the  accident.  And  in  tindertftkin^ 
and  performin<^  his  labor  the  servant  is  bound  to  take  notice  of  familiar 
natural  law,  and  to  govern  himnelf  accordingly.  If  he  fails  to  do  f^o  (be 
risk  is  his  own.  He  is  bound  to  use  his  eyes,  and  if  he  fails  tu  do  so  he  ean 
not  charge  the  consequence  upon  his  master.  The  foregoing  rnle  appUe^ 
also  to  minor  servants,  provided  they  are  sufficiently  intelligeut  and  experi- 
enced to  apprehend  the  nature  of  the  labor  they  are  undertaking,  and  tht^ 
danger  attendant  upon  it. 

In  this  case  a  boy  seventeen  years  of  a;;e  was  injured  whilw  drawing  np 
building  material  to  the  second  story  of  a  building.  In  draw mc;  n|»  such 
material  the  boy  was  compelled  to  bend  over  a  shaft  or  windla^r^.  whieh  wis 
in  motion,  and  while  engaged  In  his  work  his  shirt  was  caught  in  the  ^haft 
and  he  was  drawn  around  it.  and  thereby  injured.  In  this  action  it  Is  held 
that  the  danger  connected  with  this  work  was  apparent  to  the  boy.  who  wait  - 
one  of  ordinary  intelligence,  and  he  assumed  the  risk  obviounij  attendant 
upon  the  work;  the  injury,  therefore,  which  resulted  partly  from  his  owa 
lack  of  vigilance,  was  not  one  for  which  the  employer  is  liable. 

J.  M.  Chatterson  and  O'Neal,  Phelps  4  Pryor  for  appellant. 

Humphrey  4&  Davie  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Jud^re  Bennett. 

The  appellant  was  in  the  employ  of  the  appellee  and,  while  he 
was  drawing  up  some  material  from  the  first  to  the  second  story  of 
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r  the  building  by  the  direction  of  the  appellee's  foreman,  and  while 
he  was  bending  over  a  revolving  shaft  or  windlass,  in  order  to  draw 
up  the  buckets  containing  the  material,  his  shirt  was  caught  fast  ta 
the  revolving  shaft  and  drew  him  around  it,  which  caused  one  of  his 
arms  to  be  broken  and  other  bruises  upon  his  body.  He  institute 
this  action  against  the  appellee  to  recover  damages  for  the  injury^ 
alleging  that  it  was  caused  by  the  negligence  of  the  appellee  in  hav- 
ing defective  machinery,  Ac. 

Upon  the  conclusion  of  the  appellant's  evidence  the  court  gave  the 
jury  a  peremptory  instruction  to  find  for  the  appellee.  From  that 
judgment  the  appellant  has  appealed. 

The  appellant,  at  the  time  of  the  accident,  was  in  his  seventeenth 
year  of  age,  was  about  five  feet  and  eleven  inches  tall,  weighed  about 
140  pounds,  intelligent,  used  to  working  about  machinery  and 
sought  work  and  made  contractsof  employment  on  his  own  account. 
The  shaft  or  windlass  mentioned  was  about  two  and  a  half  feet 
above  the  second  floor  and  over  the  edge  of  the  floor  where  there 
was  an  opening  to  the  lower  floor,  from  which  the  material  was  to 
be  drawn  in  buckets  to  the  second  floor.  The  shaft  was  smooth  and 
was  revolved  by  a  leather  belt  which  moved  other  machinery.  In 
drawing  up  the  buckets  the  appellant  had  to  bend  over  the  shaft. 
The  buckets,  with  the  material  in  them,  weighed  about  forty  pounds. 
While  the  appellant  was  bending  over  the  shaft  to  draw  up  the 
third  bucket  of  material,  he  having  drawn  up  two  buckets  of  it,  his 
shirt,  being  loose  and  looped,  got  fastened  to  the  shaft  and  drew  ap- 
pellant to  it  and  around  it,  causing  the  injuries  mentioned. 

The  evidence  is  conclusive  that  the  appellant  was  employed  to 
perform  any  and  all  kind  of  work  tbat  he  was  capable  of  perform- 
ing about  the  estahlishnjent  that  he  was  desired  to  perform.  It  also 
conclusively  shows  that  he  was  not  working  with  the  shaft  or 
windlass,  but  he  was  drawinir  up  material  with  buckets,  a  work  that 
any  jierson  possessing  sufficient  strength  and  ordinary  sense  could 
perform;  that  the  shaft  or  windlass  was  not  a  defective  or  a  partic- 
ularly dangerous  piece  of  machinery;  that  the  appellant,  in  perform- 
in<r  his  task,  had  nothing  to  do  with  the  shaft,  he?  only  had  to  bend 
over  it  while  it  was  revolving  right  before  his  eyes,  and  which  he 
was  bound  to  see  and  did  see  while  he  was  f)erforming  his  duty;  not 
only  did  he  see  it  then  but  he  knew  before  he  commenced  to  draw 
up  the  buckets  that  the  revolving  shaft  was  there  and  that  others 
had  drawn  buckets  of  material  up  in  the  same  manner  that  ne  did; 
he  had  good  sense  and  was  apparently  stout  enough  to  do  the  work^ 
and  having  worked  about  machinery  before  at  other  places  he  evi- 
dently had  sdme  knowledge  that  it  required  some  prudence  and 
caution  to  work  about  machinery. 

It  also  conclusively  apf)ears  th^it  the  only  prudence  that  was  nec- 
essary to  be  exercised  in  reference  to  this  piece  of  machinery  was  to 
keepoffof  it,  and  that  the  common  in-tinct  of  safety  should  have 
sujjK^ted  to  him  to  do  that,  and  that  exercise  of  only  ordinary 
prudence  would  have  enabled  him  to  do  that.  He  had  drawn  up 
two  buckets  of  material  and  natural  instinct  would,  and  doubtless 
did,  suggest  to  him  whether  or  not  the  work  was  too  heavy  for  him 
to  perform  with  safety,  an(i  if  it  was  too  heavy  it  was  his  right  and 
duty  to  quit  it,  but  he  did  not.  And  it  looks  reasonable  that  he 
thousrht  he  was  adequate  to  the  performance  of  the  task,  else  he 
would  have  quit  it. 

As  said  he  did  see  the  shaft,  and  that  it  was  revolving  and  that  he 
would  be  compelled  to  bend  over  the  shaft  in  drawing  up  the  bucket 
before  he  commenced  to  draw  up  the  bucket,  and  he  knew  as  well 


Digitized  by  VjOOQIC 


358  BRYANT    V.    BRYANT. 

as  a  country  youngster  would  know  that  if  his  clothes  were  caught 
by  a  revolving  well  windlass  he  would  likely  be  drawn  to  it  and 
hurt,  and  that  it  was  safest  for  him  not  to  get  close  enough  to  it  for 
aueh  accident  to  befall  him,  or  that  there  was  danger  in  foiling  by 
walking  on  a  plank  covered  with  ice  or  sleet. 

It  is  well  settled  by  this  court  that  an  adult  employe  is  not  bound 
to  engage  in  work  that  places  his  life  in  peril,  and  when  labor  of 
that  sort  is  voluntarily  assumed  and  an  injury  occurs  he  can  not  look 
to  his  employer  for  damages  upon  the  ground  of  negligence  if,  by 
the  exercise  of  ordinary  vigilance,  he  could  have  avoided  the  ac- 
<$ident.    Sullivan  v.  Bridge  Co.,  9  Bush,  — . 

The  American  and  English  Encyclopedia  of  Law,  14th  volunne, 
page  842,  gives  the  rule  in  referance  to  minor  servants  (which  we 
think  is  correct)  as  follows:  '*In  performing  the  duties  of  his  place  a 
servant  is  bound  to  take  notice  of  the  ordinary  operation  of  familar 
natural  law,  and  to  govern  himself  accordingly.  If  he  fails  to  do 
so  the  risk  is  his  own.  He  is  bound  to  use  his  eyes,  and  if  he  fails 
to  do  so  he  can  not  charge  the  consequences  upon  the  master;  and 
this  rule  applies  to  minor  vservants.''  See  also  the  strong  case  of 
Berger  v.  St.  Paul  Railroad,  38  Northwestern  Reporter,  874. 

The  above  authorities  settle  the  law  as  applicable  to  the  employ- 
ment of  minor  servants  in  a  case  like  this.  But  there  is  no  intima- 
tion intended  as  to  the  law  of  the  case  where  the  master  eniployed 
an  infant  and  put  him  to  work  with  machinery  without  instructing 
him  and  who,  by  reason  of  his  tender  yeai*s  and  inexperience,  did 
not  know  any  thing  about  the  danger  incident  to  working  with 
machinery  or  would  not  be  likely  to  know  or  observe  any  defects 
therein. 

In  this  case,  as  said,  the  appellant  was  old  enough,  sensible  enough 
and  had  experience  enough  to  take  notice  of  the  ordinary  OY>eration 
of  familiar  natural  laws  and  to  govern  himself  accordingly  and 
*'use  his  eyes;"  and  his  failure  to  do  so  was  at  his  own  peril. 

The  Judgment  is  affirmed. 


Bryant  v.  Bryant. 
{Filed  Oct,  6,  1892— iN"o/  to  be  reported.) 

1.  Action  to  subject  land — Practice ^ki  the  time  this  action  was  commenced 
to  sabjeot  appellant's  land  to  Batisfy  a  debt  due  by  him,  his  interest  was  an 
undivided  one — the  land  beinj^  jointly  owned  by  the  heirs  of  William  Bryant, 
and  so  described  in  the  petition.  Subsequently  it  was  divided  by  jadf^inent 
of  the  county  court,  and  a  judgment  of  sale  was  rendered  at  the  same 
term  of  the  circuit  court,  at  which  an  amended  petition  had  been  filed 
atating  the  fact  of  sucn  division  and  describing  appellant's  portion  of  such 
land.  Hcid — That  appellant  can  not  complain  that  his  divided  interest  was 
sold  instead  of  an  undivided  interest,  nor  because  the  order  of  sale  was  made 
at  the  term  at  which  the  amended  petition  was  filed. 

2.  Same— Nulla  bona^Jurisdiction — Where  a  judgment  has  been  rendered 
in  a  circuit  court,  and  an  execution  issued  thereon  and  returned  no  prop- 
erty found,  that  court  has  jurisdiction  to  subject,  in  an  equitable  aation, 
whatever  interest  the  defendant  may  have  in  real  property  to  the  satisfac- 
tion of  such  judgement,  without  regard  to  the  amount  of  the  judgment. 

Z,  Jurisdiction— Description  of  land -y^^iWd  the  petition  does  not  formally 
allege  that  the  land  involved  herein  lies  in  the  county  in  which  the  suit  was 
brought,  yet  the  pleading  and  exhibits  make  it  clear  that  the  land  is  located 
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In  that  coanty,  which  is  aaffioient  to  satisfy  this  court  that  the  lower  conrt 
tiad  jurisdiction  of  the  subject  matter  of  this  action. 

4.  Action  to  subject  /and  of  execution  debtor  after  return  of  *^uull't  bona''^ — Sum- 
mons— In  this  action  it  was  not  necessary  to  make  an  endorsement  on  the 
flnrnmons  of  the  effect  of  the  action,  as  provided  by  Sec.  441  of  the  Civil 
Code,  in  order  to  g^ive  the  court  jurisdiction  of  the  subject  matter  of  the 
action. 

Hill  &  Denliain  for  appellant. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee  having,  in  an  eqitable  action  pending  and  determined  in 
the  Whitley  Circuit  Court,  recovered  a  judgment  against  appellant 
for  the  sum  of  $20.91  and  interest,  and  caused  an  execution  thereon 
to  issue  to  the  county  of  his  residence,  that  was  duly  returned  in 
substance  no  property  found,  brought  this  action,  under  section  439, 
Civil  Code,  to  enforce  satisfaction  of  that  judgment  by  sale  of  land. 

The  land  was,  at  commencement  of  this  action,  jointly  owned  by 
the  heirs  at  law  of  Wm.  Bryant,  and  judgment  for  sale  of  the  undi- 
vided interest  of  appellant,  one  of  them,  was  prayed  for.  But  it  was, 
subsequently,  divided  by  judgment  of  the  county  court.  And  one 
of  the  errors  complained  of  is,  that  the  judgment  of  sale  was  ren- 
dered at  the  same  term  appellee,  by  amended  petition,  stated  the 
fact  of  such  division. 

We  do  not  see  how  appellant  was,  or  could  have  been,  thereby 
prejudiced,  but  can  readily  understand  how  it  was  to  his  interest  to 
have  sold  a  definite  parcel,  described  by  metes  and  bounds,  as  was 
done  in  the  judgment,  instead  of  offering  for  sale  his  undivided  in- 
terest in  the  entire  tract. 

When  a  judgment  has  been  rendered  in  the  circuit  court,  and  an 
•execution  issued  thereon,  and  returned  no  property  found,  clearly 
that  court  has  jurisdiction,  under  the  section  of  the  Civil  Code  men- 
tioned, to  subject,  in  an  equitable  action,  whatever  interest  the 
defendant  may  have  in  real  property  to  the  satisfaction  of  that  judg- 
jnent,  without  regard  to  the  amount  of  it.  It  is,  however,  contended 
the  Whitley  Circuit  Court  had  no  jurisdiction,  because  it  is  not  ex- 
pressly stated  in  the  petition  the  land  sought  to  be  subjected  is  in 
that  county. 

It  is  true  it  is  not  formally  and  in  terms  alleged  the  land,  appel- 
lants interest  in  which  is  asked  to  be  sold,  lies  in  the  county  of 
Whitley,  but  it  is  referred  to  as  a  tract  of  land  that  by  an  agreement 
between  the  heirs  of  Wm.  Bryant  and  his  widow  was  allotted  to 
her  as  dower,  which  agreement,  describing  the  land,  was  recorded  in 
the  Whitley  county  court  clerk's  office,  and  a  copy  thereof  was  filed 
with  and  made  part  of  the  appellee's  petition. 

It  seems  to  us  the  pleadings  and  exhibits  in  this  case  make  it  so 
evident  the  land  sought. to  be  subjected  lies  in  Whitley  county,  no 
one  could  have  any  doubt  about  it,  and  that  is  all  which  is  needed 
to  satisfy  this  court  the  Whitley  Circuit  Court  has  jurisdiction  of  the 
subject- matter,  and,  as  a  consequence,  of  the  person  of  appellant. 

Section  442  provides  that  in  such  action  as  authorized  by  section 
439,  a  lien  shall  be  created  on  the  property  of  the  defendant  by  the 
levy  of  an  attachment  authorized  by  section  441,  or  **by  service 
of  the  summons,  with  the  effect  of  the  action  indorsed  thereon,  on 
the  person  holding  and  controlling  the  property.'' 

Counsel  contend  that  because  there  was  not  upon  the  summons  in 
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this  case  endorsed  the  object  of  the. action,  the  circuit  court  did  not 
have  jurisdiction  to  subject  the  property.  The  land  sought  to  be 
sold  was  fully  described  in  the  petition,  and  it  was  not,  as  has  been 
uniformly  held  by  this  court  in  analogous  cases,  indispensable  to 
make  the  indorsement  on  the  summons  in  order  to  give  to  the  court 
Jurisdiction  of  the  subject. 
Judgment  atfirmed. 


Morris,  sr.,  &c,  v.  Morton's  ex'ors,  Ac. 
(Filed  Oct,  15,  lSd2— Not  to  be  reported,) 

1.  Holographic  wills — Attesting  witnesses—S.  will  wholly'in  the  testator's  hand- 
writing is  A  valid  will  as  to  both  land  and  personalty  in  this  State,  eyen 
though  there  are  no  attesting  witnesses  to  it,  and  where  the  propoundersof 
a  will  prove,  by. two  attesting  witnesses  to  it,  that  it  is  wholly  in  the  testa- 
ior^s  handwriting,  and  that  they  attested  it  in  his  presence  at  his  request, 
this  is  safflcieut  x>roof  of  its  execution,  although  such  witnesses  did  not  sub- 
scribe their  names  to  it  at  the  same  time. 

2.  Wills — Menial  capacity — The  testimony  concerninsj  the  mental  capacity 
of  the  testator  is  somewhat  conflicting,  with  a  decided  preponderance  to 
establish  his  capacity,  and  the  verdict  .of  the  jury,  declaring  the  paper  in 
controversy  to  be  the  last  will  of  the  testator,  can  not  be  disturbed. 

3.  Same — E'>idence — The  fact  that  one  devisee  interested  in  upholding  the 
will  was  permitted  to  testify  after  certain  witnesses  not  interested  in  the 
will  had  been  introduced  by  the  propouuders,  could  not  have  had  any  con- 
trolling influence  in  this  case,  or  have  affected  the  finding  of  the  jury,  and 
is  not  a  reversible  error. 

4.  Same  It  was  proper  to  prove  certain  proceeding  of  the  Cave  Hill 
Cemetery  Company,  a  corporation,  by  the  production  of  the  books  of  the 
corporation  by  the  custodian  of  them. 

6.  Undue  influence — Instructions — The  instructions  concerning  undue  in- 
fluence in  this  case  were  authorized  by  the  evidence,  and  are  as  favorable  ta 
the  contestants,  as  thwy  could  have  properly  asked. 

6.  Instru'tions  concerning  "■preponderance  of  rvidence"*  An  instruction  in  a 
civil  case  requiring  the  party  on  whom  the  burden  of  proof  rests  to  estab- 
lish some  issue  of  fact  by  a  ''preponderance  of  evidence"  will  not  authorize 
a  reversal,  although  the  word  "preponderance"  might  properly  have  been 
omitted  from  the  instruction. 

W.  McKee  Duncan  and  E.  K.  McKay  for  appellants. 

J.  S.  Pirtle,  Helm  &  Bruce,  Barnett,  Miller  *t  Harnett  and  Hum- 
phrey  <&  Davie  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas 

Opinion  of  the  court  by  Judg:e  Pryor. 

The  appellants  are  contesting  the  will  of  John  P.  Morton  on  two 
ffround.s;  first,  the  want  of  mental  capacity  to  execute  it;  second,  the 
exercise  of  an  improper  influence  over  him  by  the  beneficiaries  in 
its  execution. 

The  testator  had  five  sisters  and  twt)  brothers,  some  of  whom  had 
died  prior  to  his  (ieath,  leaving  children,  and  the  principal  bequests 
are  made  to  his  nieces  and  nephews,  except  certain  sfiecial  devi.ses 
made  to  charitable  institutions  located  in  the  city  of  Louisville. 

The  instrument  purporting  to  be  the  will  of  the  testator  is  wholly 
in  his  handwriting  and  was  executed  by  him  on  the  12th  day  of 
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June,  in  the  year  1888.  It  is  attested  by  three  witnesses,  Ed.  D. 
Hosan  (who  was  dead  when  the  paper  was  offered  for  probate),  S. 
Blanche  Howard  and  1.  M.  Eddy. 

The  two  attetiting  witnesses,  Blanche  Howard  and  I.  M.  Eddy, 
testified  that  they  each  attested  the  paper  at  the  instance  of  the  tes- 
tator and  in  his  presence  and  that  the  instrument  is  in  his,  the 
testator's,  handwriting:.  It  is  contended  by  counsel  for  the  con- 
testants that  the  proof  of  the  execution  of  the  paper  by  the  pro- 
poui)ders  is  not  such  as  authorized  its  probate,  and  for  that  reason 
the  motion  in  the  c*ourt  below  to  instruct  the  jury  to  find  against  the 
paper  offered  as  the  will  of  the  testator  should  have  prevailed. 

We  perceive  nothing  on  the  face  of  the  will  indicatintj:  a  want  of 
capacity  to  execute  such  a  paper  or  that  is  inconsistent  with  the  right . 
of  the  owner  to  dispose  of  his  estate  as  he  deems  proper.  Th?  two 
attesting  witnesses  may  not  have  subscribed  their  names  to  the  paper 
at  the  same  time,  but  each  one  did  attest  it  in  the  testator's  presence 
and  at  his  request,  and  in  fact,  being  in  his  handwriting,  no  attesting 
witnesses  were  necessary  to  make  the  paper  a  valid  will  in  this  State 
of  both  realty  and  personalty,  and  their  attestation  was  obtained 
under  the  advice  of  counsel  so  as  the  mode  of  execution  might  con- 
form to  the  laws  of  other  States  in  which  the  testator  owned  con- 
siderable re^I  estate,  all  of  which  was  embraced  in  the  devise  made 
by  the  paper  offered  for  probate. 

The  attesting  witnesses  were  familiar  with  the  testator's  hand- 
writing, had  been  in  his  employ  for  years,  and  it  seems  to  us,  the 
proof  being  ample  and  complete  as  to  the  execution  of  the  paper,  it 
then  devolved  on  the  contestants  to  show  a  want  of  testamentary 
capacity  or  the  exercise  of  an  undue  influence  over  him  in  its  exe- 
cuti(m. 

All  the  essential  proof  of  a  valid  will  was  made  out  by  the  pro- 
pounders  and  the  burden  then  rested  on  the  contestants  to  show  why 
the  probate  should  be  denied. 

The  testimony  as  to  the  mental  capacity  of  the  testator  is  some- 
what conflicting  with  a  decided  preponderance  for  the  propounders. 
John  P.  Morton  was,  no  doubt,  a  man  of  more  than  ordinary  bus- 
iness capacity,  and  from  his  early  manhood,  until  his  advanced  years 
prevented  his  taking  an  active  part,  his  life  was  successful  in  his  bus- 
iness pursuits.  He  had  accumulated  a  considerable  fortune  and  being 
without  children  the  disposition  he  w-asto  make  of  his  estate  seemed 
to  have  weighed  upon  his  mind,  and  the  execution  of  some  three  or 
four  wills  evidenced  tosome  extent  the  want  of  a  fixed  purpose  as  to 
which  of  his  kindreo  should  become  the  object  of  his  bounty. 

The  paper  in  question  is  in  his  own  handwriting  and  gives  evidence 
upon  its  face  of  a  condition  of  mind  enabling  him  to  comprehend 
his  entire  estate,  and  to  select  of  his  numerous  kindred  the  objects 
of  his  bounty.  His  will  or  its  contents  was  known  to  his  intimate 
friends  outside  of  his  own  relatives  as  well  as  his  wife,  who  was 
equally  interested  in  the  disposition  to  be  made  of  the  estate.  He 
exhibited  the  will  to  his  lawyer,  who  had  been  his  confidential  and 
legal  adyser  for  years,  and  made  inquiry  as  to  what  the  lawyer 
thought  of  both  its  form  and  substance,  adopted  suggestions  that 
were  made  by  his  attorney  that  were  merely  formal  and  seems  to 
have  re-written  the  will  to  conform  to  the  advice  given  him.  His 
long  cherished  purpose,  evidenced  by  his  acts  and  declarations  long 
before  this  will  or  any  other  was  written,  to  make  liberal  donations 
to  certain  charities  connected  with  the  church  of  which  he  whs  a 
member,  was  consummated  by  the  execution  of  this  will,  and  while 
he  may  have  omitted  to  devise  to  kindred  who  were  needy,  as  in  the 
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•opinion  of  some  he  should  have  done,  still  hU  life  of  labor  devirted 
to  business  that  resulted  in  the  accumulation  of  thi?i  large  property 
carried  with  it  the  right  to  dispose  of  his  eistatf  in  accordance  uiiti 
his  own  wishes.  He  was  told  by  his  attorney  that  he  had  omitted 
to  make  devises  to  certain  of  his  kindred  find,  in  reply,  sEatwl,  in 
substance,  that  it  was  his  own  estate  he  was  di^pof^in;:  of  and  he 
thought  he  had  the  right  to  select  the  objects  <*f  his  buiintyp  In 
his  condition,  as  to  family  and  kindred,  he  must  have  had  favoHles 
amons:  his  collateral  Itindred  and  those  of  his  wife,  and  being  under 
neither  a  natural  nor  legal  obligation  to  provide  for  such  kindred, 
their  need  of  assistance  should  constitute  no  evidence  of  a  want  of 
mental  capacity. 

Nearly  all  the  business  men  who  were  examined  as  witnesses  speak 
of  his  mind  being  clear  and  unclouded,  and  the  large  pecuniary 
transactions  entered  into  and  consummated  by  him  shortly  before 
and  after  this  will  was  executed  conduce  strongly  to  show  that  he 
had  a  rational  and  disposing  mind.  His  family  physician  testifies 
that  the  delusions  he  was  under  when  sick,  previous  to  his  will  and 
xifter,  were  but  temporary  and  that  he  had  sufficient  mind  to  dispose 
of  his  property. 

The  entire  evidence  was  before  the  jury  and  it  was  for  them  to  say 
-whether  the  paper  was  or  not  the  last  will  of  the  deceased,  and  it  is 
perhaps  unnecessary  to  comment  at  all  on  the  testimony. 

It  is  objected  by  counsel  that  Bishop  Dudley  should  have  testified 
in  chief  before  the  other  witnesses  not  interested  had  testified,  he 
being  a  trustee  of  some  of  the  Florida  property  and  interested  per- 
so'iaily  upon  a  certain  contingency.  It  appears  that  a  number  of 
witnesses  testified  before  the  Bishop  as  well  as  after  and  his  testi- 
mony out  of  the  case  could  have  had  no  ccmtrolling  influence  or 
affected  the  result.  It  was  merely  cumulative  in  its  character  and 
affords  no  ground  for  reversal. 

The  records  of  the  proceedings  by  the  Cave  Hill  Cemetery  Com- 
pany was  brought  into  court  to  show  a  fact  in  regard  to  the  election 
of  directors  and  the  persons  present  at  the  meetings.  The  custodian 
of  their  books  brought  them  into  court  to  establish  some  collatenil 
facts.  The  court  restricted  the  use  of  the  books  of  the  corporation 
to  the  showing  of  certain  dates  and  we  see  no  error  in  it,  and  in  fact 
we  can  not  well  see  how  the  proceedings  of  this  corporation  could  be 
established  in  any  other  mode. 

There  was  an  objection  made  to  the  reading  of  deeds  and  certain 
articles  of  incorporation  of  John  P.  Morton  &  Co.  and  other  deeds 
made  to  Morton,  in  which  he  was  a  party  and  about  which  he  wa"* 
the  chief  adviser,  these  writings  having  been  executed  after  the  dnte 
of  the  will.  This  was  clearly  competent  for  the  purpo^  of  showtnir 
the  extent  of  his  mental  powers  after  the  paper  in  controversy  was 
executed.  They  were  business  transactions,  offered  for  the  purptjse 
of  showing  a  rational  mind  on  the  part  of  the  testator. 

We  perceive  no  error  in  the  mode  of  argument  pursued  by  counsel 
for  the  propounders,  and  if  he  misquoted  the  testimony  or  r<*ad 
from  memoranda  that  was  erroneous  as  to  the  statements  «raade  by 
the  witnesses,  it  was  the  duty  of  the  trial  court  to  correct  the 
error,  and  this  would  have  been  done  at  the  instance  of  couust^l  for 
the  contestants  if  counsel  was  misrepresenting  the  testimony. 

As  to  Barnett,  one  of  the  counsel  for  the  propounders,  remaiiun^ 
in  court  during  the  trial,  as  no  objection  seems  to  have  been  Diad*- 
to  this  action  on  his  part  until  after  the  trial,  it  was  then  too  late  and 
if  made  the  court  should  have  permitted  him  to  remain. 

The  instructions  offered  by  each  side  seem  to  have  been  refusal* 
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^nd  while  thoBe  offered  by  the  appellees  are  not  before  U8  we  are 
satisfied  the  court  gave  to  the  jury  such  instructions  as  embraced  the 
law  of  the  case. 

While  instruction  No.  1  confines  the  question  of  undue  influence 
to  the  subscription  of  the  paper,  instruction  No.  2  tells  the  jury  that 
if  any  part  of  the  paper  was  procured  by  the  undue  influence  of  any 
one  they  should  find  that  part  of  the  paper  not  to  be  the  last  will  of 
the  testator.  The  court  also  defined  undue  influence  and  told  the 
jury  that  '*aw.v  influence  obtained  by  any  act  or  means  which  would 
jrive  dominion  over  the  will  of  the  testator  to  such  an  extent  as  to 
■destroy  his  free  agency  or  constrain  him  to  do  against  his  will  what 
he  is  unable  to  refuse  is  such  an  influence. as  the  law  condemns  as 
'undue  when  exercised  by  any  one  immediately  over  the  testa- 
mentary act,  either  by  direction  or  indirection  or  obtained  at  one 
time  or  another." 

There  is  but  little,  if  any,  evidence  to  base  that  instruction  upon, 
and  it  could  apply  only  to  one  of  the  devisees  and  if  properly  given 
it  was  as  favorable  for  the  contestants  as  they  could  have  asked. 
The  last  instruction  placed  the  burden  on  the  propounders  to  show 
by  a  preponderance  of  the  testimony  that  the  will  was  in  the  hand- 
writing of  the  testator  and  subscribed  by  him,  and  upon  the  contest- 
ants then  to  show  by  a  preponderance  of  the  testimony  that  when 
the  paper  was  executed  the  testator  was  of  unsound  mind  as  already 
defined  or  that  it  was  pnKrured  by  the  undue  influence  of  others. 
While  the  word  preponderance  might  well  be  omitted  from  an  in- 
4$truction  upon  an  issue  of  fact  it  has  never  been  held  to  authorize  a 
reversal,  but,  on  the  contrary,  such  an  instruction  has  been  sustained 
by  almost  every  trial,  as  well  as  appellate,  court  in  this  State  and  out 
•of  it,  and  no  reversal  will  be  had  for  this  alleged  error. 

The  question  as  to  the  bill  of  evidence  has  been  again  raised  in  this 
<:ourt  and  it  is  apparent,  although  the  motion  to  dismiss  the  appeal 
was  overruled,  it  is  not  to  be  regarded  as  a  precedent.  It  is  doubtful 
whether  the  bill  is  properly  authenticated  or  the  affidavits  of  counsel 
for  contestants  sufficent  to  make  it  a  bill  when  the  judge  has  refused 
to  sign  it.  We  have  thought  proper,  however,  to  waive  this  question 
and  decide  this  case  as  it  was  argued— on  the  merits. 

The  instructions  offered  by  the  contestants,  if  correct,  are  all,  or  the 
substance  of  them,  embraced  by  the  instructions  given  by  the  court. 
The  case  here,  the  instructions  being  proper,  is  purely  one  of  fact 
and  this  issue  the  jury  has  passed  on. 

Judgment  affirmed. 


Varble,  jr.  v.  Phillips. 

(Filed  Oct.  18,  1892— iVb<  to  be  reported ."^ 

1.  Construction  of  will — Defeasihle  fee — A  testator,  after  devising,  certain 
property  to  the  children  of  hfti  son,  David,  provided  in  hid  wiU,  "bat 
«hoQld  either  of  my  said  grandchildren  die  without  lawful  issue  then  living 
the  rights  and  interest  hereby  given  such  grandchild  is  then  to  become  the 
rightand  property  of  the  survivor  or  survivors  of  them,  and  should  theyvail 
depart  this  life  without  having  lawful  issue  //W/?^*- at  the  time  of  their  de- 
cease, ihe  property  is  then  to  vest  in  and  become  the  rij^ht  and  property  of 
my  surviving  children,  and  the  issne  of  such  of  them  as  now  are  or  may 
then  be  dead.  Held—*Y\iKt  the  children  of  the  son.  David,  all  of  whom  survived 
the  testator,  did  not  take  a  fee  simple  estate  in  the  property  devised,  but 
a  defeasible  fee,  which  mija^ht  be  defeated  at  any  time  as  to  any  one  of  them 
who  died  without  lawful  issue. 
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2.  SaUs  of  land  in  which  there  art  contingent  inteivsts — Constitutional  la  <v — Ooe 
of  the  children  of  David  hnd  a  rif^bt  to  proceed  under  the  act  of  Au^^ast 
23d,  1862,  to  have  the  property  devised  to  her  sold  for  re-investment.  Said 
act  expressly  aathurizes  the  sale  of  land  in  which  there  are  contingent  in- 
terests, and  it  is  not  unconstitutional. 

3.  IViils — /^itle  of  construction  -It  is  now  well  settled  in  this  State  that  "if 
an  estate  is  devised  to  one  in  fee,  but  if  he  die  without  issue  or  witbont 
leavin^^  a  child  or  children,  then  to  another,  the  first  devisee  takes  a  defeasi- 
ble fee,  which  is  subject  to  be  defeated  in  the  event  of  his  death  at  a&y 
period  without  issue. 

Chas.  M.  Lindsay  for  appellant. 

Geo.  B.  Eastin  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  is  involved  the  construction  of  the  will  of  Thomas 
Phillips,  and  the  i>rovision  out  of  which  the  controversy  originates i» 
as  follows:  After  making  the  devise  to  the  children  of  his  son  David, 
who  was  then  dead,  he  provides,  **hut  should  either  of  my  said 
grandchildren  die  without  lawful  issue  then  living  tlie  rights  and 
interest  hereby  given  such  grandchild  is  theri  to  become  the  right 
and  proi)erty  of  the  survivor  or  survivors  of  them,  and  should  they 
nil  depart  this  life  without  leaving  lawful  issue  f icing  at  the  time  of 
their  <lecease  the  propi  rty  is  then  to  vest  in,  and  become  the  rijfht 
and  property  of,  my  surviving  children  and  the  issue  of  such  of 
them  as  now  are  or  inut/  then  be  dead. 

The  children  of  David  Phillips  survived  the  testator.  In  the 
month  of  February,  1S73,  May  K.  ('hristmas,  one  of  the  three 
(ievisees,  and  her  husband  filed  a  petition  in  the  Louisville  C'hancery 
Court  against  Mary  K.  Christmas,  praying  a  sale  of  the  land  held  by 
Mrs.  Chri'stmas  under  this  devise  and  asking  a  re-investment  of  the 
proceeds,  to  be  held  in  the  same  manner  as  the  land. 

liy  an  aniended  petition  Richard  C-hrlstnms,  as  trustee  of  his  wife, 
was  made  a  party-plaintiff.  The  necessity  for  making  him  a  party 
as  trustee  originated  from  a  deed  of  trust  that  was  executed  on  the 
HOth  of  August,  IJ^oo,  l*y  I'hristmas  and  wife  to  James  Y.  ChristmnSt 
and  by  the  latter  reconveycd  to  Richard  Christmas,  the  husband,  for 
the  separate  use  of  the  wife,  with  power  on  the  part  of  the  wife  to 
dispose  of  it  by  deed  or  will.  The  parties  seem  to  have  ignored  this 
conveyance  in  trust  and  Hied  the  petition  on  February  4th,  1873,  for 
a  sale  of  the  land,  the  title  to  which  was  derived  by  Mrs.  Christmas 
from  her  granfifather,  David  Phillips. 

The  proceeding  to  sell  was  had  under  the  act  of  August  23d,  1862 
(Myers'  SuppU-ment).  That  act  authorize<l  the  sale  of  real  estate 
and  slaves,  in  which  there  was  a  future  contingent  interest  and  such 
was  its  title.  The  act  applies  to  cases  **in  w^hich  there  may  be  a 
contingent  int(»rest  depending  on  evjents  which  nniy  or  may  not 
happen,  and  the  person  or  persons  to  take  such  interest  can  not,  for 
the  time  being,  6f' a,*r7'y7«///r^/ on  account  of  the  non- happening  «' 
the  events  on  which  such  interest  depends." 

It  seems  to  us  this  act  embraces  the  case  before  us  and  was  enacted 
that  sales  might  be  made  where  future  contingent  interests  were  in- 
volved, but,  by  reason  of  the  non-happening  of  the  event  upon 
which  the  contingent  interest  became  a  vested  one,  no  one  could  tell 
who  would  take  the  estate  when  the  event  did  happen. 

This  wivs  not  a  fee-simr»le  title  in  Mrs.  Christmas  but  a  fee  subject 
to  be  defeated  at  any  time  by  her  dying  without  a  child  or  ehlldreti. 
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The  intention  of  the  devisor  is  expressed  in  plain  terms  tliat  if  his 
grandchildren,  or  either  of  them,  departed  this  life  without  lawful 
issue  then  living,  not  at  the  death  of  the  testator  but  at  the  death 
of  the  Krandchiid,  the  interest  was  to  vest  in  the  survivors, 
and,  to  make  the  intent  plain,  he  further  provides  that  if  they  all 
depart  this  life  without  leaving  lawful  issue  living  at  the  ;ime  of 
their  decease  the  property  is  to  vest  in  the  testator's  children.  If  all 
died  and  have  no  lawful  i^-sue  living  at  the  time  of  tiieir  death  the 
testator's  children  get  the  estate,  but  if  one  should  die  without 
lawful  issue  it  goes  to  the  surviving  children. 

The  devise  can  have  no  reference  to  the  grandchildren  dying 
before  the  testator,  and  is  plain,  we  think,  that  the  death  at  anj' 
time  of  one  of  the  grandchildren  without  leaving  lawful  i.isue  ter- 
minated that  interest  and  no  title  could  pass  from  the  grandchild, 
but  that  interest  passed  to  the  survivor  under  the  will  of  the  testator. 

We  find  no  authority  in  support  of  the  ]>osition  that  this  devise 
was  an  absolute  fee,  but,  on  tlie  c(»ntrary,  from  the  language  used,  it 
was  the  manifest  intention  of  the  testator  to  vest  the  title  to  prop- 
erty devised  to  his  grandchildren  in  such  a  manner  as  that  if  either 
died  without  a  child  or  children  the  survivors  then  took,  whether 
that  death  was  before  or  after  the  testator. 

In  the  case  ot^  Trabue  v.  Levy,  10  Ky.  Law  Rep.,  :j4<),  the  inten- 
tion of  the  testatt)r  was  gathered  from  the  entire  will  as  in  this  case, 
and  the  circumstances  surrounding:  the  testator  at  the  date  of  its 
execution,  and  it  was  not  intended*  to  antagonize  expressly  or  bj'  in- 
ference a  rule  of  law  in  the  construction  of  wills  now  too  well 
settled  to  admit  of  doubt;  that  is,  *'if  an  estate  is  devised  to  one  in 
fee,  but  if  he  die  without  issue  or  without  leaving  a  child  or  children 
then  to  another,  the  first  devisee  takes  a  defeasible  fee  which  is  sub- 
ject to  be  defeated  in  the  event  of  his  death  at  any  period  without 
issue." 

There  may  be  other  parts  of  the  will  that  would  show  a  different 
Intent,  as  in  arriving  at  a  proper  construction  the  whole  will  must 
be  considered.  All  rules  of  construction  are  subordinate  to  the  one 
4)f  intent  on  the  part  of  the  maker,  and  while  language  may  be  used 
in  one  part  of  a  will  creating  a  defeasible  fee  another  clause  may 
show  that  such  was  not  the  purpose  of  the  testator. 

The  will  Ijefore  us  gives  no  room  for  any  other  construction  than 
such  as  must  necessarily  follow  from  the  provision  before  us  as  there 
is  no  other  clause  of  the  will  affecting  the  title  to  this  devised  estate. 
Besides,  this  provision  of  Phillips'  will  was  construed  by  this  court 
many  years  since  (1872),  and  it  was  then  held  that  the  estate  in 
Mrs.  Kellar,  who  was  one  of  the  grandchildren,  was  a  defeasible 
fee  and,  further,  that  those  who  might  take  possibly  in  the  happen- 
ing of  the  contingency  were  hot  necessary  parties.  Dow  v.  Kellar, 
MS.  opinion. 

As  to  the  constitutionality  of  the  act  there  can  be  no  question,  and 
the  ease  of  Gowan  v.  McFerran,  79  Ky.,  236,  has  no  application.  In 
the  latter  case  the  owner  in  fee  was  objecting  to  the  sale.  Here  there 
was  no  objection  but  a  consent  by  pleadings  and  a  consent  by  Mrs. 
Christmas  after  advising  with  the  chancellor  that  her  estate,  which 
was  uncertain  as  to  its  duration,  might  be  sold  with  the  contingent 
interest  and  for  the  benefit  of  all  parties. 

The  proceedings  were  had  in  accordance  with  the  statute  and  the 
sale  by  the  chancellor  under  the  act  of  August  23,.  1862,  passed  to 
the  purchaser  the  title,  and  the  appellee  being  invested  with  title, 
the  judgment  below  must  be  afl)rmed.  Sale  v.  Crutchfield,  8  Bush, 
636;  Mills  v.  Mills,  85  Ky.,  486;  Parish  v.  Vaughn,  12  Bush,  97. 
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SUPERIOR  COURT  ABSTRACTS. 


MONYHAN  V.  NeLM8,  AjC, 

Filed  October  2H,    181)2.      Appeal  from   Fayette  Court  of    Common  Pleas. 

Opinion  of  the  court  by  Presidinjf  Jud^e  Yost,  reversing. 

Enfcicnient  of  hens  by  lien-hofdirs  made  f*artv  tUfcmtants  —  Consolidated  actions 
— JSVrz//V-<f ///r.^r^^.f-  Section  692  of  the  Civil  vjode  provides  a  way  in  wbicli 
lien-holderH/made  party-defentlants,  can  come  into  Y^oort  and  secure  jndg- 
ments  enforcing  their  liens  without  further  services  of  process,  but  before 
tKey  can  avil  ther«.selv«s  of  this  extraordinary  remedy  they  must  foUov 
strictly  the  requirement?*  of  the  law. 

To  an  action  to  enforce  a  lien  created  by  mortgage  executed  bj  husbaud 
and  wife  upon  the  wife's  land  the  plaiutifT  made  the  **Saturday  Night  Boild- 
ing  and  Savings  Associatioa"  a  party-defendant,  alleging  thf\t  it  had  a  lien 
on  the  same  property.  Summons  was  served  on  the  mortgagors.  There- 
after the  plaintiff  i:led  an  amended  petition  alleging  that  the  statement  in 
the  original  petition  that  the  "Saturdpy  Night  Building  and  Savings  Associa- 
tion'^ held  a  lien,  was  made  by  mistake  and  that  the  lien  was  held  by  the 
**ARhland  Building  and  Savings  Association,"  which  was  made  a  defendant 
and  called  on  to  assert  its  lien.  No  summons  whs  served  on  this  amended 
petition.  Prior  to  this  the  latter  association  had  instituted  its  actioc  in  the 
same  court,  seeking  an  enforcement  of  its  lien,  and  in  that  action  snmmoDK 
was  served  on  the  husband,  but  not  on  the  wife.  Thereafter  the  association 
appeared  in  the  action  to  which  it  was  made  a  defendant,  and  on  its  motion 
the  two  causes  were  consolidated  and  judgment  rendered  for  sale  of  property 
to  satisfy  both  liens.  Before  the  sale  the  wife,  the  owner  of  the  property, 
moved  the  court  to  set  aside  the  judgment  and  afterward  excepted  to  the 
report  of  the  sale.  Held — That  the  court  was  not  authorized  under  section 
692  of  the  Code  to  order  a  sale  of  the  property  in  the  consolidated  actionB. 
when  the  owner  of  the  property  was  not  before  the  court  in  one  of  them. 
If  in  the  original  petition  the  plaintiff  bad  made  the  true  lien-holder  a  party- 
defendant,  or  perhaps  even  it  that  association  had,  on  the  filing  of  the 
amended  petition,  filed  its  answer  and  cross- petition,  asserting  its  lieo,  a 
judgment  of  sale  could  have  been  rendered  without  service  of  process,  bat 
this  record  presents  a  different  proceeding. 

Hill  &  Sharp  for  appellant;  Nelms  «k  Bickers  for  appellees. 

Ckaddock    v.  Bubbbidgf. 

Filed  November  16.  1892.     Appeal  from  Bourbon  Circuit  Court.     Opinion  of 

the   court  by  Judge  Barbour,  aflBrming. 

Libel    Any  written  slander  tending  to  render  the  party  subject  to  disgracer 
ridicule  or  contempt  is   actionable,  though  it  does  not  impute  any  definite 
crime;  and  if  published  without  lawful  justification  or  excuse,  it  is  immak 
rial  what  the  intentions  may  have  been. 

In  this  case  for  the  following  words  published  in  a  newspaper  are  held  to 
be  actionable /^^  se:  "Last  week  we  had  an  item  to  the  effect  that  B  — -  but! 
put  some  strychnine  on  a  chicken  leg  and  placed  it  in  a  hay  stack  bf'long^Pf 
to  A ,  and  that  Mr.  A  had  burned  his  hay  to  destroy  the  result  of  the  poi- 
son. Since  that  time  Mr.  A.  has  lost  about  f500  worth  of  fine  Cot^woiJ 
sheep,  and. he  attributes  the  loss  to  poison  from  the  same  source.'' 

0.  C.  Lookhart  for  appellant;  Prall  h  Dickson  and  Huston  &.  Mulligan  for 
appellee. 

Denham  v.  Amdkbsom. 

Filed  November  16,  1892.     Appeal  from  Pulaski  Circuit  Court.     Opinioii  ^^ 
the  court  by  Judge  Barbour,  reversinsr* 

1.  Validity  of  ordinance — Forfeiture  of  stock  running  at  iarrge—k.  oUy  orfi- 
najice  providing  for  the  impounding  of  stock   running  at  large,  aad  for  a 
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forfeitnre  and  Aafe  of  the  Atock  under  order  of  the  city  coart  to  pay  the  fee& 
and  cost  of  impounding,  after  notice  to  the  owner  of  the  proceedings  for  a 
forfeitnre  nod  sale,  is  valid,  provided  i^uch  an  ordinance  is  aatborized  by  the 
charter. 

2.  Same— Due  process  of  law — Where  such  an  ordinance  requires  that  the 
chief  of  police  shall  give  ^treasonable  notice^'  to  the  owner  of  the  time  and 
place  of  the  proceedings  in  the  city  court  for  a  forfeiture  and  sale,  a  verbal  no- 
tice IS  not  sufficient,  as  such  notice  is  not  *^due  process  of  law/^  and  it  is  not 
to  be  presumed  was  within  the  intention  of  the  framers  of  the  ordinance. 

3.  6Viw/<'— Tb«  fact  that  the  ordinance  provides  for  notice  to  the  owner, 
*Mf  he  is  known  to  the  cheif  of  police,"  does  not  authorize  a  sale 
without  notice  where  the  owner  is  not  known,  as  the  owner,  whether 
known  to  the  chief  of  police  or  not,  can  not  thus  be  .deprived  of  his  prop- 
erty without  due  process  of  law,  and  the  court  must  assume  that  it  was  not 
the  intention  of  the  framers  of  the  ordinance  to  thus  disregard  the  funda- 
mental  law  of.  the  land. 

4.  A  judgment  without  sen'ite  of  process,  or  appearance  of  the  party 'to  be 
affected  by  it,  is  void.  The  fact  that  he  has  personal  knowledge  of  the  pro- 
ceeding can  not  confer  jurisdiction. 

Will  C.  CurJ  for  appellant:  Morrow  &  Waddle  for  appellee. 

Fkeeman  v.  Sallee  Buothebs,  Ac. 

Filed  November  16,  1892.     Appeal  from  Pulaski  Circuit  Court.     Opinion  of 

the  court  oy  Presiding  Judge  Yost,  affirming. 

Prefereuie  of  creditors  -  Fraudulent  conzeyanvC'  Consolidated  actions  Where 
an  action  by  a  creditor  to  set  aside  a  conveyance  made  by  his  debtor  upon 
the  ground  that  it  was  in  fraud  of  creditors  was  consolidated  with  an  action 
by  another  creditor  to  have  the  same  conveyance  declared  to  operate  as  an 
assignment  under  the  statute,  upon  the  ground  that  it  was  made  with  the  de- 
sign to  prefer,  and  the  evidence  in  the  consolidated  actions  established  the 
debtor's  insolvency  and  the  design  to  prefer,  the  chancellor  properly  adjudged 
that  the  transfer  operated  as  nn  assignment,  and  the  fact  that  the  plaintiff, 
who  based  his  action  upon  the  ground  of  a  fraudulent  transfer,  without 
consideration,  failed  to  sustain  the  allegations  of  his  petition,  does  not  af- 
fect his  right  to  a  pro  rata  share  in  the  proceeds  of  the  property.  Nor  did 
the  chancellor  err  in  adjudging  to  the  plaintiffs  in  the  consolidated  cases 
all  their  costs  incurred  in  seeking  to  set  aside  the  sales. 

Will  C.  Curd  for  appellant;  0.  H-  Waddle  for  appellees. 

Cincinnati,  Ac,  R.  R.  (vO.  v.  Richardson. 

Filed  November  16,  1892.    Appeal  from  Jessamine  Circuit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Duty  of  railroad  as  to  passengers  alightin^i—W,  is  the  duty  of  a  railroad 
company  to  stop  its  trains  at  its  stations  so  that  passengers  can  alight  upon 
the  platform,  and  a  reasonable  time  must  be  given  them  to  leave  the  cars 
with  safety. 

2.  Where  a  passenger  is  carried  beyond  his  destination^  without  fault  on  his 
part,  he  has  a  right  of  action  for  at  least  nominal  damages,  and  for  such  ac- 
tual damages  ae  he  may  have  sustained.  And  if,  without  his  consent,  he  is 
compelled  to  leave  the  train  between  stations,  the  jury  may,  in  estimating 
damages,  consider  not  only  bodily  pain,  but  connected  with  it  mental  suffer- 
ing,   anxiety,  fright  and  a  sense  of  wrong  received  as  a  result  of  the  injury. 

3.  Exemplary  damages  -may  be  recovered  of  a  railroad  company  for  an  in- 
jury to  a  passenger  resulting  from  a  violation  of  duty  by  one  of  its  employes 
in  charge  of  the  train,  if  such  violation  of  duty  be  accompanied  with  insult 
or  other  willful  misconduct  evidencing  a  reckless  disregard  of  consequences. 

4.  Duty  of  railroad  as  to  passenger  leaving  train  betiveen  stations^lX  for  any 
reason  a  passenger  on  a  railway  train  is  invited  to  leave  the  train  between 
stations  where  the  usual  means  of  descent  are  absent,  it  is  the  imperative 
duty  of  the  employes  in  charge  of  the  train  to  stop  it  at  a  safe  and  suitable 
place  where  it  may  be  left  with  safety,  and  to  assist  the  passenger  to  alight. 
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fi.  Ertor  in  instruction  tuuii  -\<\\\\q  one  of  the  instruction?!  in  tKis  i 
faulty,  in  thut  it  makes  the  railrond  company  responsible  for  diimaife*,  ©^ea 
thou^fh  plaintiff  may  have  left  the  cars  willingly  and  been  properly  trentw! 
by  the  employes,  yet.  when  considered  in  connection  with  the  other  inslruc- 
lious,  which  were  explanatory  of  it,  the  jury  could  not  have  been  tnialed  bj 
the  error,  and.  therefore,  defendant  was  not  prejudiced. 

(>.  Iiistriiclion  not  nsked  -The  appellant  can  not  com  plain  that  no  inflfcractioa 
detinincr  jjrosr*  negligence  whs  jfi^en,  no  such  instruction  hftTfaj^"  been  asked, 

7.  In.stnution  sin}:^Un<^-  out p.nticniar Jacts~K%  the  instructions*  present i^d  to 
the  jury  the  whole  nrrwy  of  facts  put  in  issue  by  the  pleadin^i^.  the  ^jbjectiou 
that  they  single  out  and  bring  into  undue  prominence  certHin  fact.*  \a  not 
well  taken. 

8.  Excessive  verdict-  Plaintiff,  while  a  passenger  on  one  of  defendant's 
trains,  was  not  given  time  to  leave  the  train  at  her  stati<ni,  and  was  aflfr- 
ward  put  off  beyond  the  platform  on  a  steep  embankment.  whore<  ^he  wa* 
compelled  to  jump  from  three  to  four  feet  from  the  lowest:  step  lo  iho 
ground.  One  of  her  children  was  helped  off  the  brakeinati  so  rnrelf^ftdy 
that  he  rolled  down  the  .embankment.  Plaintiff  testified  that  she  was  m 
greatly  frightened  by  seeing  the  child  roll  down  the  embatikmeTU  and  hear- 
ing his  cries,  and  by  being  left  in  such  close  proximity  lo  the  Irnin  a»  il 
passed  her  that  she  was  confined  to  her  bed  during  the  next  day  and  had  not 
been  well  since  the  occurrence.  Hi  la — That  a  verdict  for  plaintiff  for  |1.- 
500  is  not  excessive. 

C.  B.  bimrall  and  Bronangh  «fe  Bronaugh  for  appellant;  Bet  P*  Campbetl 
and  Everett  D.  Hoover  for  appellee. 

Mabion  National  Bank  v.  Russkll. 

Filed  November  16.  1892.     Appeal  from  Marion  Circuit  Conrf,     Opinion  of 
the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Alteration  of  note^\  note  materially  altered  by  the  holder  is  useJes?*i  for 
any  purpose  if  the  alteration  was  made  without  the  knowledj^e  or  cuoeeut  oC 
the  maker. 

2.  Same — The  addition  of  a  place  of  payment  to  a  non-negotjnble  inetru- 
ment  is  a  material  alteration. 

3.  Same — When  a  person  signs  a  note  wholly  in  blank,  or  blank  in  certAis 
particulars,  he  impliedly  gives  authority  to  the  holder  to  fill  the  blanks  in  ac- 
cordance with  the  general  character  of  the  instrument.  Therefore,  ^het* 
the  addition  is  made  in  a  line  left  blank  for  that  purpose,  and  is  such  &□  al- 
teration as  would  not  attract  the  notice  or  arouse  the  suspjoioo  of  the  most 
prudent  man,  the  maker  is  liable  to  an  innocent  purchaser  for  vdlne.  not^ 
withstanding  the  alteration.  But  where  the  alteration  is  made  in  euch  s 
bungling  and  awkward  manner  as  would  put  any  prudent  porchaser  in  in- 
quiry as  to  its  genuineness,  the  maker  is  not  liable. 

In  the  note  sued  on  here  the  words  "payable  at"  were  printed  in  \U  lower 
left  hand  corner,  with  no  line  following  it  for  the  insertion  of  a  plaee  of 
payment.  Under  these  words  in  the  extreme  corner  the  name  of  a  bank 
was  added  after  the  note  was  delivered,  some  of  the  words  added  bein^;  is  & 
line  lower  than  the  signature  of  the  maker.  Held — That  the  alteration  waa 
made  in  such  a  manner  as  to  put  any  prudent  purchaser  on  inqniry^  and, 
therefore,  the  court  properly  refused  to  instruct  the  jury  that  if  tb6  plata- 
tiff  bank  in  good  faith  purchased  the  note  without  notice  ni  the  alteratigii 
they  must  find  for  plaintiff.  And  while  the  question  as  to  whether  or  not 
defendant  was  palpably  negligent  in  not  taking  sufficient  precautious  agaiQst 
the  alteration  might  well  have  been  submitted  to  the  jury,  under  proper  in* 
struotions,  yet  as  plaintiff  asked  no  such  iustraetion  it  can  not  complain 
that  the  question  was  not  submitted. 

4.  Same— The  purchaser  of  neg[Otiable  paper  takes  it  at  hie  peril  as  to  iU 
genuineness. 

W.  J.  Lisle  for  appellant;  Rives  t  Spalding  for  appellee. 
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Smith,  &c.  v.  Smith,  &t\ 

(Fifed  Mctf/  21,  1892— A7>^  to  be  reported,) 

Trusts- -Limiiation — When  a  truRtee  fails  to  8oe  upon  notes  held  by  him 
in  his  fiduciary  capacity  until  after  an  action  thereon  is  barred  by  the  lapse 
of  time,  the  rij^ht  of  the  cestui  que  tntst  is  so  affected  by  the  failure  that  his 
right  of  action  is  also  barred,  and  his  only  remedy  is  against  the  trustee  for 
his  failure  to  collect  the  notes. 

Bullett  &  Reeves  for  appellants. 

Husbands  <fe  Husbands  for  appellees. 

Appeal  from  McC.'racken  Court  of  Coiiuiion  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  facts  of  this  case  are  recited  in  the  opinion  of  this  court  in  the 
case  of  Smith's  trustee  v.  Smith,  10  Ky.  Law  Rep.,  437.  That  was 
an  action  by  John  K.  Smith  as  trustee  for  his  two  children,  the  pres- 
ent appellants,  while  this  is  an  action  by  them,  they  claiming:  that 
when  the  first-named  suit  was  brought  they  were  of  age  and  that 
their  father  was  not  their  trustee  and  occupied  no  fiduciary  relation 
as  to  them. 

It  did  not  appear  in  that  case  that  the  notes  on  Wm.  H.  Smith 
represented  a  part  of  a  fund  upon  which  the  character  of  a  trust  had 
been  impressed,  save  as  to  the  wife  of  John  K.  Smith,  and  it  was 
doubtful  if  even  that  had  been  sufficiently  shown  ;  but  if  so,  upon 
her  death,  in  1871,  they  became  the  property  of  John  K.  Smith,  and 
it  appearing  that  the  transaction  out  of  which  they  arose  was  a  fraud- 
ulent one,  and  he  a  party  to  it,  a  court  of  equity  would  not  lend  it- 
self as  a  means  to  collect  them.  Moreover  John  K.  Smith  had,  in 
the  meantime,  been  adjudged  a  bankrupt. 

It  is  urged  for  the  appellants  that  it  is  now  shown  the  fund,  by 

virtue  of  the  trust,  belonged  to  them;  that  the  notes  on  Wm.   H. 

Smith  represented  a  part  of  it,  and  even  if  a  fraudulent  transaction 

was  involved  in  their  execution,  yet  as  they  were  not  parties  to  it, 

vol.  14 — 24 
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they  should  not  be  affected  by  it,  and  that  the  judgment  in  the  suit 
in  the  name  of  their  father  as  trustee,  inasmuch  as  he  was  not  such 
fiduciary,  i.s  not  a  bar  to  the  prosecution  of  this  action. 

Waiving:  these  questions,  it  appears  this  jfi  an  action  for  the  collec- 
tion of  the  two  notes  ^iven  by  \V.  H.  Smith  to  Kinir.  aiid  the  en- 
forcement of  a  lien  upon  the  property  held  by  Henry  Smith.  They 
were  execut(fd  on  May  15,  1868,  and  due  in  one  and  two  yearfi.  This 
suit  was  brought  on  January  2,  1889,  or  over  eifchteen  years  after 
their  maturity.  Limitatation  is  pleaded.  It  matters  not  that  they 
represented  a  part  of  a  trust  fundj  concedin^r  this  to  he  true.  When 
they  matured,  limitation  beiran  to  run.  If  a  trustee  frills  to  sue 
within  the  statutory  period  the  cestui  que  trust  is  affected  hy  it,  »nd 
if  entitled  to  any  relief  by  reason  of  the  delay  or  neRl**ct,  he  luust 
look  to  the  trustee. 

It  is  conceded  that  while  the  notes  were  on  Wm.  H,  Smith,  yet 
Henry  Smith  or  his  property  was  to  pay  them,  but  whether  the 
party* had  to  look  to  the  one  or  the  other,  yet  he  had  to  do  si>  within 
the  time  allowed  by  law,  which,  upon  a  note,  is  fifteen  ye^ra  after 
its  maturity. 

There  is  no  sufficient  evidence  that  the  notes  were  kept  alive  by 
any  promises  of  the  one  or  the  other  of  such  a  character  as  to  have 
this  effect. 

Counsel  appear  to  claim  that  Wm.  H.  Smith  held  the  jjroperty  of 
Henry  Smith  in  trust  for  the  payment  of  the  debt.  If  this  be  so,  it 
can  not  aifect  the  question.  It  was  the  duty  of  the  creditor  to  a^tsert 
his  claim  within  a  certain  time,  and  Henry  Smith  hi  uI?io  reJying 
upon  limitation. 

Even  if  the  debt  was  to  be  satisfied  by  a  conveyance  of  the  prop* 
erty  in  satisfaction  of  it,  yet  this  action  does  not  seek  such  relief. 

Its  purpose  is  to  obtain  a  judgment  for  the  debt  and  an  enforce- 
ment of  an  alleged  lien  to  pay  it. 

This  remedy  can  not  be  resorted  to  by  reason  of  the  lap^  of  time- 
Judgment  affirmed. 


Andkrson,  &c.  v.  City  of  Mayfield,  &(\ 

Tic'E  V.  City  of  Mayfield,  <fec. 

(Filed  May  24,  1892.) 

1.  Municipal  taxation — Assessment — Th©  provision  in  a  oily  ohnrter  f»q air- 
ing the  a88e88i»r  to  make  hi»  assessment  and  retarn  bis  lists  on  or  before 
a  certain  time  is  not  mandatory  bat  merely  directory,  and  for  the  purpose  of 
expediting  the  assessment  and  collection  of  taxes  for  the  benefit  of  the  city. 
and  in  the  absence  of  words  prohibitinfi:  the  making  of  the  fifii;^sRment 
after  the  designated  time,  saoh  assessment  will  be  considered  yfilid^  though 
made  at  a  later  date. 

2.  Same — Rights  of  tax-payers — A  tax- payer  can  not  be  excused  from  paj- 
ing  his  city  taxes  on  the  ground  that  the  taxes  are  being  improperly  «i^ 
pended  by  the  city. 

3.  Same — Wken  the  tax  imposed  is  authorized  bjthe  oitj  charter,  a  oitJEeo 
can  not  refuse  to  pay  his  part  thereof  on  the  ground  thnt  dqcH  tax  wai 
unnecessary.  The  necessity  for  the  tax  is  a  question  to  be  determiDed  aolaLy 
by  the  taxinir  committee,  a  board  created  in  such  city  by  its  charter. 

4.  Same — Right  to  set-off-  The  tax-payer  can  not  plead  an  indetpt«dne»  of 
the  city  to  him  as  a  set  oflP  against  his  taxes,  nnlessexpresaJy  authorised  by 
statute  to  do  so. 
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5.  Sitwe—Ktter  the  lists  were  returned  by  the  asBessor,  the  city  ooanoil,  as 
to  certain  property,  entered  opptwite  the  list  a  certain  amoaat  as  a  sam  to 
be  added  to  the  value  already  fixed  by  the  assessor.  The  owner  of  the  prdp-^ 
erty  was  given  due  notice  to  appear  and  show  oanse  aii^ainst  snoh  increased 
aaaeasmeot.  Then  the  lists, 'as  thas  raised,  were  adopted  by  a  resolntion  of 
the  conncil.  //f/(f — That  it  was  not  reqairad  by  the  charter  of  the  town  that 
the  coanoii  should,  by  resolation,  raise  the  assessed  Taloev  of  gfrh  pieca  of 
property  or  the  property  of  eaoh  citizen  separately,  one  resolution,  as 
adopted,  beint;  sniBcient. 

6.  S-iMf  -When  a  charter  authorize^*  the  levy  and  collection  of  an  annual 
ati  valorfm  tax  **upon  all  real  and  personal  estate  within  the  limits  of  said  city 
subject  to  taxation  for  State  and  county  purposes."  the  law  in  force  at  the 
date  of  the  assessment  concerning  taxation  for  State  and  county  purposes 
determines  what  property  is  subject  to  such  municipal  taxation,  even  though 
it  was  enacted  after  such  charter  was  adopted. 

7.  Samf — But  a  citizen  can  not  enjoin  the  collection  of  such  municipal 
tax  on  the  ground  that  the  State  revenue  law,  in  effect  at  the  time  of  the 
adoption  of  the  charter,  was  followed  rather  than  the  latter  one,  unless  he 
avers  that  he  has  been  injured  by  the  failure  to  follow  the  last-named  law. 

Webb  &  Johnson  and  W.  W.  Tice  for  appellants. 

I).  G.  Park  and  R.  O.  Hester  for  appellees. 

Appeal  frotti  Graves  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

These  cases  involve  mainly  the  same  questions  and  will,  there- 
fore, be  considered  together.  They  seek  to  enjoin 'the  sale  of  prop- 
erty levied  upon  for  city  taxes. 

The  grrounds  relie'l  upon  are  quite  numerous  and  only  those  will 
be  considered  which  we  deem  important. 

The  charter  of  the  city  of  Maytield  provlde-s  that  its  assessor  shall 
make  his  assessment  and  relurii  his  lists  to  the  proper  office  by  a 
certain  time.  This  was  not  done.  The  aaseasment  was  made  after 
the  prescribed  period.  This  provision  is  not,  however,  for  the  ben- 
efit of  the  tax-payer.  It  is  not  important  to  him.  Its  object  is  to 
secure  for  the  city  order  and  dispatch  in  the  c*ollection  of  ils  taxes 
and  the  transaction  of  its  business. 

Buch  provisions  are  not  rejjarded  as  mandatory  in  the  absence  of 
words  importing  that  the  requireil  act  shall  not  be  done  at  any  other 
time  than  that  designated.  No  such  negative  words  are  contained 
in  this  charter.  A  person  should  not  be  allowed  to  rely  upon  the 
mere  non-feasance  of  an  officer  when  it  is  not  important  to  that 
person  and  thus  |?8cape  the  performance  of  his  own  duty. 

Even  the  omission  of  property  in  making  an  assessment,  either 
through  the  negligence  or  default  of  the  assessing  officer  or  where  it 
occurs  through  mistake  of  la^',  does  not  vitiate  the  tax.  If  so,  as 
all  men  are  fallible,  no  tax  could  ever  be  collected,  and  the  govern- 
ment would  fail.    Cooley  on  Taxation,  page  155. 

The  requirement  being  merely  directory  the  making  of  the  assess- 
meDt  at  a  later  period  did  not  render  it  and  proceedings  based  upon 
It  void. 

Even  if  the  taxes  were  being  improperly  expended,  yet  the  tax- 
payer can  not,  therefore,  refuse  to  pay  his  tax.  He  can  not  have 
relief  in  this  way.  He  must  do  his  duty  and  look  ta  the  law  to 
compel  a  proper  expenditure. 

The  tax  in  question  was  authorized  by  the  city  charter,  and  in 
such  a  case,  whether  its  imposition  be  necessary,  is  a  matter  for  the 
determination  of  the  taxing  power. 
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It  was  attempted  ih  one  of  these  eases  to  prevent  the  collection  of 
the  tax,  provided  it  was  leji:al,  by  the  assertion  of  an  alleged  in- 
debtedness of  the  city  to  the  tax-payer.  This  can  not  be  done  unless 
•expressly  authorized  by  statute.  A  tax  grows  out  of  a  duty  and 
not  out  of  contract.  It  is  not  collectible  by  suit  unless  expre»?ly 
4iuthorizeiJ.  It  is  rota  demand  founded  u|K)n  a  contract  or  a  judg- 
jnent. 

Cooley  says:  **Tiixe8  are  not  demands  against  which  a  set-oflF  is 
tidmissible,  their  assessment  does  not  constitute  a  technic*al  judg- 
ment, nor  are  they  contracts  between  party  and  partj^  either  ex- 
press or  implied,  but  they  are  the  positive  acts  of  the  government 
through  its  various  agents,  binding  upon  the  inhabitants,  and  to  the 
making  and  enforcing  of  which  their  personal  consent  individually 
is  not  required.'*    ('ooley  on  Taxation,  page  13. 

If  the  rule  were  otherwise  the  machinery  of  government  would 
be  liable  to  interruption.  The  nature  of  a  municipal  tax,  the  pur- 
pose of  it,  forbids  the  assertion  nf  a  demand  as  a  set-off,  unl<*ss 
expressly  authorized  by  statute.  This  rule  is  necessary  to  the  con- 
tinuance (if  the  government.     Himmelman  v.  Spangel,  i]\)  CaL,  389. 

It  is  also  averred  in  the  one  case  that  the  tax  is  upon  an  unauthor- 
ized raise<i  value  of  the  property.  It  appears  after  the  lists  were 
returned  the  city  council  as  to  certain  property  entered  opfiosite  the 
list  a  c^ertain  amount  as  a  sum  to  be  added  to  the  value  already  fixed. 
I^otice  was  then  given  to  the  owner  to  afipear  and  show  cause,  if  he 
had  any,  against  this  change,  and  the  charter  provides  that  after 
the  council  shall  have  completed  its  revision  the  tax  book  shall  be 
received  by  a  resolution  of  the  board. 

It  is  contended  that  its  action  should,  in  such  instance,  where  a 
fhange  is  »nade  from  the  value  returned  by  the  assessor  be  shown  by 
the  record  of  its  proceedings  and  without  an  order  it  is  but  an  at- 
tempt to  change  the  assessment.  This  is  not  required,  however,  by 
the  charter.    The  legislature  did  not  intend  so  much  formality. 

It  would  probably  have  involved  much  labor  and  unnecessary 
record.  The  charter  merely  requires  what  was  done  in  this  in- 
stance. It  is  not  averred  that  the  assessment,  after  revision,  was  not 
approved  by  a  resolution  of  the  board,  and  in  the  absence  of  such 
an  averment  it  must  be  presumed  this  duty  was  performed. 

May  17,  18S(),  a  new  State  revenue  law  became  operative.  The  as- 
.sessment  in  question  was  njade  after  that  date. 

The  charter  of  the  city  of  Mayfield  was  passed  May  1,  1884.  It 
jjrovides  that  its  council  may  levy  and  collect  an  annual  ad  valorem 
tax,  not  exceecling  a  certain  sum,  "upon  all  real  and  personal  estate 
within  the  li?nits  of  said  city,  subject  to  taxation  for  State  and 
county  purposes,  to  be  applied  to  general,  local*  and  municipal 
purposes." 

The  assessor,  in  making  this  assessment,  followed  the  State  revenue 
law  in  force  when  the  charter  was  enacted  instead  of  the  new  one. 
It  is  contended  for  the  ttity  that  this  was  proper  and  that  the  legis- 
lature intended  to  provide  a  complete  body  of  law  for  its  govern- 
ment. It  is  true  the  charier  provides  a  form  of  assessment  in  which 
are  enumerated  taxable  articles,  but  it  provides  that  it  may  be 
changed  by  the  council  by  ordinance.  This  shows  that  provision 
was  made  for  a  possible  change  of  taxable  property. 

It  is  true  the  new  State  revenue  law  did  not  expre&sly  repeal  any 
provision  of  this  charter,  and  it  is  also  true  that  where  there  is  a 
Ip-ant  of  power  to  tax  to  municipalities  it  is  presumed  a  repeal  by 
implication  was  not  intended  by  subsequent  general  legislation. 

A  local  statute  will  not  be  regarded  as  repe^ed  by  a  general  one, 
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which  has  no  nejirative  words,  although  repujrnant,  unless  there  be 
somethinfi:  manifesting  a  legislative  intention  to  do  so.  1  Dillon's 
Mun.  Ck)rp.,  section  87. 

It  is  also  true  that  the  adoption  of  one  statute  by  another  re-enacts 
the  first  one  as  a  part  of  the  latter,  and  subsequent  alterations  or 
modifications  of  the  one  so  adopted  do  not  become  a  part  of  the 
second  statute.  In  case  of  adoption  the  effect  is  the  same  as  if 
the  adopting  statute  contained  in  full  the  provisions  of  the  one 
adopted. 

If  a  local  law  refers  to  a  general  law  and  the  latter  be  subsequently 
repealed  such  repeal  will  not  operate  as  a  repeal  of  the  local  law  so 
far  as  it  refers  to  the  general  law.  Nunes,  &c.  v.  VVillisch,  Ac,  12 
Bush,  263. 

But  these  rules  have  no  application  in  these  eases.  It  is  evident 
the  Legislature  intended,  by  providing  that  the  taxation  should  be 
upon  all  prc»perty  **subject  lo  taxation  for  State  and  county  purposes/^ 
that  the  State  law  in  force  when  the  assessment  might  be  made 
should  govern. 

Judge  Dillon  says:  **  Authority  cqnferred  by  the  charter  of  a  village 
corporation  to  assess  taxes  upon  the  freeholders  and  inhabitants  of 
said  village  according  to  law  means  according  to  the  provisions  and 
principles  of  the  general  tax  law  in  force  at  the  time  the  assessment 
is  maae." 

This  construction  of  the  legislative  act  is  reasonable  because 
changes,  which  are  constantly  occurring  in  the  character  and  value 
of  property,  make  proper  a  change  of  assessment. 

The  onenow  under  consideration  should  have  been  made  in  ac- 
cordance with  the  State  law  tlien  in  force.  The  appellants  fail  to 
aver,  however,  how  they  have  been  injure<l  by  this  not  having 
been  done.  It  is  true  they  saj^  in  a  general  way  that  if  it  had 
been  done  more  property  would  have  been  included  and  the  per 
cent. of  taxation  would  have  been  less,  and  one  petition  avers  that 
it  would  have  been  lessened  twenty  per  cent.,  but  this  is  merely  plead- 
ing a  conclusion.  The  pleader  should  have  set  forth  definitely,  by 
enumerating  the  changes  as  to  particular  species  of  property  or  in 
some  way  have  shown  the  manner  in  which  it  would  have  benefited 
him  or  have  shown  by  some  statement  of  facts  in  what  manner  he 
has  been  injured.  For  aught  that  appears  the  assessme?it  may  have 
been  to  his  advantage. 

The  demurrers  to  the  petitions  were  properly  sustained  and  the 
judgments  are  affirmed. 


Carlisle's  adm'b  v.  Green,  &c. 

(Filed  June  14,  lS{>2—Kot  to  be  reported.^ 

Eqimlization  of  advancements — Devises — A  father  made  advancements  \\x 
land  to  his  son  and  to  his  daughter.  The  latter  lost  the  land  so  advanced  to 
her  by  the  superior  title  thereto  of  another,  and  she  and  her  husband  were 
compelled  to  account  for  renl:i>  thereof.  After  the  father's  death,  in  an  action 
brought  by  the  daughter  a^^aiust  the  son,  who  was  the  father's  administrator^ 
for  an  equalization  of  advancements  and  a  settlement  of  the  father's  es- 
tate, a  judgment  was  rendered  whereby  a  certain  portion  of  the  land  owned 
by  the  father  at  the  time  of  his  death  was  allotted  to  the  daughter  to  mak& 
her  equa|  by  way  of  advancement  with  the  son,  and  by  which  a  sale  of  the 
balance  of  said  land  was  ordered  in  order  to  compensate  the  daughter  for 
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the  land  she  had  lost  and  the  rent^  she  bad  been  compelled  to  pay.  There- 
after the  son  died  and  left  a  will  deTising  to  his  wife  the  land  whicb  had 
t>een  advanced  to  him  by  his  father,  and  devising  his  undivided  ioterest. 
-which  he  had  inherited  in  the  land  owned  by  his  father,  to  the  two  children 
of  his  sister.  Held — That  the  sister  can  not  look  to  the  land  devised  by  the 
eon  to  his  wife  for  the  satisfaction  of  her  judgment  for  the  rents  paid  by 
her  for  the  land  she  lost,  but  must  look  to  the  son's  interest  in  the  land 
owned  by  the  father,  which  was  devised  by  the  son  to  the  danghter^s 
children. 

Collins  <&  Finley  and  D.  A.  Glenn  for  appellant. 

O'Hara  A  Bryan  and  O.  S.  Tanney  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

R.  M.  Carlisle  died  intestate  in  October,  1875.  He  had  made  cer- 
tain advancements  to  his  two  children,  C.  M.  Carlisle  and  the  ap- 
pellee, Susan  Green.  The  son  became  his  administrator  and  after 
several  setltements  had  been  made  by  him  as  such  representative 
the  daughter  and  her  husband  brought  this  action  against  him,  both 
as  administrator  and  heir,  for  an  equalization  of  advancements  and 
a  full  settlement  of  the  estate. 

A  portion  of  the  land  that  had  been  advanced  to  Mrs.  Green  had, 
after  being  considerably  improved  by  her  and  her  husband,  been  lost 
to  them  by  a  superior  title  in  an  action  brought  before  the  death  of 
her  father,  and  they  ccmipelled  to  account  for  a  considerable  sum  in 
the  way  of  rents.  Her  father,  at  his  death,  had  but  little  estate,  save 
a  tract  of  land  containing  something  over  two  hundred  acres. 
She  claimed  that  she  was  entitled  to  be  made  equal  with  her  brother 
in  amount  of  advancement  and  to  be  re-lmbursed  the  value  ot  the 
land  lost,  that  had  been  advanced  to  her  and  the  money  paid  by  her 
husband  as  rents. 

To  this  end  a  sale  of  the  land  owned  by  her  father  at  his  death 
was  sought,  it  being  fully  described  in  her  pleading.  Issues  were 
formed  between  the  parties,  the  case  was  referred  to  the  master,  who 
reported  that  a  certain  sum  was  necessary  to  equalize  Mrs.  Green 
with  her  brother  in  advancements,  and  that  she  was  also  entitled 
xo  a  certain  sum  for  the  land  that  had  been  lost  and  the  rents  that 
had  been  paid  by  her  or  her  husband. 

Exceptions  were  filed  to  the  report  and,  on  January  28, 1886,  the 
<x>urt  rendered  an  extended  jud&rment,  fixing  the  rights  of  the 
parties,  which  has  never  been  reversed  or  modified,  save  so  far  as  the 
judgment  in  question  does  so. 

It  directed  that  enough  of  the  land  owned  by  her  father  at  his 
death  be  allotted  to  Mrs.  Green  to  equalize  her  with  her  brother  in 
advancements  and  the  amount  of  which  was  fixed;  it  also  fixed  the 
sum  to  which  she  and  her  husband  were  entitled  by  reason  of  the 
loss  of  a  part  of  the  land  that  had  been  advanced  to  her  and  the  pay- 
ment of  rents,  and  ordered  a  sale  of  the  balance  of  the  land  after 
equalizing  Mrs.  Green  in  advance*nents  or  so  much  of  it  as  might 
be  necessary  to  pay  it,  as  well  as  $1,577.24,  with  interest  from  Jan- 
uary 1,  1884,  owing  to  C.  M.  Carlisle. 

A  little  over  sixty-seven  acres  were  allotted  to  Mrs.  Green  under 
this  Judgment  by  way  of  equalizing  her  in  advancements  and,  in 
February,  1886,  C.  M.  Carlisle  died  testate,  devising  and  bequeathing 
to  his  wife,  the  appellant,  George  A.  Carlisle,  the  farm  on  which  he 
lived  (which  had  come  to  him  from  his  father  as  an  advancement) 
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'and  all  of  his  personalty,  with  the  request  that  out  of  the  latter  she 
pay  all  of  his  just  debts.  This  was  all  of  his  estate,  save  his  indi- 
vidual interest  in  the  land  owned  by  his  father  at  his  death,  and 
this  individual  interest  he  devised  to  the  two  children  of  his  sister, 
Mrs.  Green,  to-wit,  E.  J.  and  Rob't  K.  Green,  to  be  equally  divided 
between  them.  • 

After  his  death  the  report  allotting  to  Mrs.  Green  a  portion  of  the 
land  owned  by  her  father  at  his  death  by  way  of  equalizing  her  in 
advancements  was  confirmed  and,  on  September  21,  1888,  the  ap- 
pellees, over  the  objecticjn  of  Mrs.  Carlisle,  against  whom  as  adinin- 
istrat^rix  of  her  husband  the  judgment  of  January  28, 1886,  had  been 
previoasly  revived,  filed  what  they  termed  a  supplemental  petition, 
which  recites  the  history  of  the  case,  avers  the  death  of  C.  M. 
Carlisle  and  his  disposition  of  his  estate  and  asks  a  judgment  against 
Mrs.  Carlisle  for  a  sum  equal  to  the  value  of  the  half  interrst  of  her 
husband  in  the  land  left  by  his  father,  less  what  had  been  allotted 
to  Mrs.  Green,  the  amount  not  to  exceed,  however,  one-half  the  sum 
that  had  been  allowed  th^m  for  the  land  advanced  Mrs.  Green  and 
lost  by  superior  title  and  the  rents  she  and  her  husband  had  been 
4X>mpelIed  to  pay,  and  that  they  be  adjudged  a  lien  therefor  on  the 
Jand  devLsed  to  Mis.  Carlisle  by  her  husband. 

It  is  apparent  this  move  was  made  to  save  the  devise  by  C.  M. 
Carlisle  to  the  Green  children,  and  it  is  claimed  that  this  is  proper 
as  he  exercised  his  right  to  devise  his  interest  in  the  land  that  had 
been  ordered  to  be  sold.  In  other  words,  as  he  exercised  this  right 
Oreen  and  wife  may,  at  their  option,  look  to  the  balance  of  his  es- 
tate for  so  much  of  the  one-half  of  their  judgment  as  his  father's  land 
would  have  paid,  and  let  the  devise  of  it  stand  good  to  their 
children. 

A  demurrer  to  this  pleading  was  overruled.  An  answer  was  filed, 
relying  on  the  January,  188B,  judgment  as  a  bar  to  the  proceeding 
and  claiming  that  Green  and  wife  must  look  to  it  for  the  satisfaction 
of  their  claim.  A  demurrer  to  this  answer  was  sustained  and  the 
relief  asked  by  the  supplemental  petition  granted,  with  direction  to 
ascertain  the  value  of  C.  M.  Carlisle's  interest  in  the  land  which 
descended  to  him  from  his  father,  less  the  portion  allotted  to  Mrs. 
Green,  and  which  he  devisea  to  her  children. 

We  are  at  a  loss  to  know  upon  what  ground,  either  legal  or 
equitable,  the  lower  court  based  its  action.  The  will  of  C.  M.  Car- 
lisle is  not  dated  and  it  must  be  presumed  to  have  been  executed  the 
day  of  his  death  It  speaks  as  of  that  day  and  there  was  then  a 
lis  pendens^  seeking  to  subiect  his  interest  in  the  land  descended  to 
him  from  his  father  to  the  payment  of  the  Green  claim.  Not  only 
so  but  there  was  then  a  judgment  to  sell  this  land  to  pay  it.  It  was 
then  an  incumbrance  upon  it  and  the  testator  must  be  regarded  as 
having  devised  it  to  the  Green  children  with  this  lien  upon  it. 

They  took  it  cum  onere.  Its  subjection  to  the  judgment  does  not 
defeat  what  must  be  considered,  under  the  circumstances,  to  have 
been  the  testator's  purpose.  The  alienaticm  stands  as  he  made  it,  but 
fiubject  as  it  then  was  to  the  judgment  lien  He  knew  of  the  claim 
to  subject  it;  that  a  judgment  was  then  in  existence  to  do  so;  that  it 
had  been  partially  executed  by  the  allotment  of  a  portion  of  the 
land  to  Mrs.  Green,  and  he,  doubtless,  devised  it,  expecting  it  would 
be  subjected,  so  far  as  might  be  necessary,  to  that  judgment.  In  any 
event  he  only  devised  his  interest,  whatever  it  might  be. 

The  only  ground  upon  which  the  judgment  appealed  from  can,  be 
sustained,  if  at  all,  is  that  the  testator  devised  away  absolutely 
his  interest  in  the  land  descended  to  him  and  provided  for  the  pay- 
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ment  of  his  part  of  the  Green  claim  out  of  the  balance  of  his  estate^ 
but  this  view  is  not  sustained  by  the  facts  of  the  case,  and  the  ap- 
pellees, Green  and  wife,  must  lool^  to  the  January,  1886,  judgment 
for  the  satisfaction  of  their  claim. 

It  fixed  the  rights  of^the  parties,  it  determined  from  what  source 
the  means  to  pay  the  appellees  should  be  derived,  it  settled  every 
question  in  the  case,  it  was  rendered  at  their  instance,  it  was  not 
personal  in  character  against  C.  M.  Carlisle,  and  there  should  be  a 
reason  and  plain  equity  in  a  request  to  shift  the  burden  to  the  prop- 
erty devised  by  hira  to  his  wife,  if  indeed  it  can  be  done  at  all  witn 
the  Judgment  of  January,  1886,  in  force. 

One  devisee  should  not  be  preferred  over  another  without  good 
equitable  reasons  in  the  absence  of  a  direction  to  that  effect  from  the 
testator.  If  it  be  said  the  devise  by  C.  M.  Carlisle  to  the  Green  chil- 
dren of  the  land  descended  to  him  was  an  alienation  of  it  within 
section  8,  article  1,  chapter  44,  General  Statutes,  which  makes  the 
heir  liable  for  itfe  value  to  the  creditor  of  the  decedent  in  case  of 
alienation,  yet,  even  if  this  be  so,  it  was  aliened  subject  to  the  judg- 
ment lien. 

J udp^nu^nt  reversed,  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


Driscoll  v.  Commonwealth. 

Commonwealth  v.  Rice. 

(Filed   OcL  20,  1892.) 

1.  77/^  LegislaUur  has  ihe  constitulional  authority  to  enact  laws  requiring  thosr 
who  undertake  to  practice  a  profession  in  this  State  to  give  evidence  of  their  qoal- 
ifications  and  skill  by  the  exhibition  of  a  license  from  those  who,  in  the 
legislative  judgment,  are  competent  to  determine  whether  the  applicant 
possesses  the  necessary  qaalifications  to  practice  snch  profession.  This- 
aathority  of  the  Legislature  proceeds  from  its  inherent  power  to  prescribe 
rules  for  the  protection  of  the  health  and  safety  of  the  people. 

The  acts  of  February  23,  1874;  April,  1888,  and  May,  1890,  concerning  the 
j)ractice  of  medicine  by  physicians  in  this  State,  are  valid  and  co&stita- 
tional. 

2.  Same — Such  acts  do  not  discriminate  against  any  school  or  system  of 
medicine,  and  can  not  be  held  invalid  on  that  account. 

3.  Physicians — A'lg^istration—V ader  the  act  of  April,  1888,  a  physician  hold- 
ing a  diploma  from  a  reputable  medical  college,  charteiFed  by  the  State  of 
Ohio,  is  not  authorized  to  practice  medicine  in  this  State  unless  suoh  di- 
ploma  has  been  certified  and  indorsed  by  a  medical  college  of  this  State,  or 
by  the  Sta^e  Medical  Society,  in  the  manner  directed  in  said  act,  and  regis- 
tered, «fcc.,  in  the  county  clerk's  office.  The  Secretary  of  the  Board  of 
Regents  of  a  medical  school  of  this  State  had  no  authority  to  indorse  and 
certify  such  diplomas. 

4.  Same— One  claiming  the  right  to  practice  medicine  in  this  State  by 
reason  of  the  length  of  time  he  has  practiced  snch  profession  must  bare  so 
practiced  his  profession  for  ten  years  prior  to  the  act  of  1874  in  order  to* 
qualify  him  to  so  practice  thereafter.  And  the  practice  of  the  profeasion 
for  ten  or  any  other  number  of  years  after  the  passage  of  that  act  does  not 
of  itself  confer  such  right  on  one. 

Albert  A.  Stoll  and  Kinney  &  Kinney  for  appelhmt,  Driscoll. 

R.  V.  Davis  for  appellee,  C.  VV.  Rice. 
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Kohn,  Baird  &  Speckert,  E.  W.  Hlnes  and  W.  J.  Hendrick  for 
Commonwealth. 

Appeal  from  Louisville  City  Court. 

Opinion  of  the  court  by  Judge  Prj'or. 

These  two  cases  involving  the  same  question  will  be  considered 
together. 

An  act  of  the  Legislature  was  paased  on  the  23d  of  February,  in 
the  year  1874,  for  the  purpose  of  preventing  incompetent  physicians 
and  surgeons  from  practicing  their  profession  within  the  State,  the 
act  reciting  thai  if  is  of  the  ffreatest  importance  that  none  but  persons 
with  coinpetent  qualifications  should  be  allowed  to  practice  a  profes- 
sion to  whose  skill  and  abUity  the  life  of  the  citizen  is  entrusted,  &c. 

This  enactment  has  been  amended  from  time  to  time,  and  by  the 
act  of  April  25,  1888,  it  is  provided  that  there  shall  be  a  registration 
of  all  physicians  in  the  county  court  of  each  county  (that  is  where 
they  reside),  and  by  section  2,  "that  on  and  after  the  first  day  of 
April,  1889,  it  shall  be  unlawful  for  any  person  to  practice  medicine 
in  any  of  its  departments  within  the  limits  of  this  State  who  has 
not  exhibited  and  registered  in  the  county  clerk's  office  of  the  county 
where  he  is  practicing,  or  intends  to  conimence  the  practice  of  med- 
icine, his  authority  for  so  practicing  medicine  as  prescribed  in  this 
act,  the  name  and  location  of  the  college  issuing  the  same,  if  it  be  a 
diploma,  the  date  of  the  same,  together  with  his  age,  rt^idence, 
place  of  birth  and  the  school  or  system  of  medicine  to  which  he 
proposes  to  belong;"  and  by  section  3  it  is  provided  that  authority 
t^)  practice  medicine  under  this  act  shall  be  '*a  diploma  from  a  med- 
ical school  legally  chartered  under  the  laws  of  this  State  ;  a  diploma 
from  a  reputable  and  legally  chartered  medical  school  of  some 
other  State  or  country  (certified  and  indorsed  as  such  by  the  faculty 
of  a  legally  chartered  medical  school  in  this  State  or  by  the  State 
Medical  Society);  an  affidavit  from  the  person  claiminj?  the  same  that 
such  person  is  exempted  from  obtaining  a  diploma  under  section  2 
of  the  act  to  which  this  is  aniamendment."  Sections  2  and  3  of  the 
original  act  permitted  one  to  practice  who  had  been  a  practicimr 
physician  for  ten  years,  or  who  had  bean  examined  by  the  medical 
board  and  found  qualified. 

Under  the  act  of  April,  1888,  a  diploma  was  required  from  a  med- 
ical school  of  this  State,  or  from  one  chartered  out  of  the  St  ite,  and 
indorsed  as  such  by  a  medical  j-chool  or  State  Medical  Society  of 
this  State.  This  requisite  does  not  apply,  however,  to  physicians 
who  had  practiced  ten  years  within  this  State  prior  to  the  passage  of 
the  original  act  of  1874.  The  act  of  April  25, 1888,  wiU3  again  amended 
on  the  24th  of  May,  1890,  dispensing  with  the  indorsement  of  a 
medical  school  or  medi(*al  society  where  the  diploma  was  obtained 
out  of  the  State,  and  requiring  the  indorsement  to  be  made  by  the 
Stale  Board  of  Health. 

This  last  amendment  does  not  apply  to  cases  where  physicians 
have,  prior  thereto,  by  complying  with  the  previous  amendments 
on  the  subject,  entered  upon  the  practice  of  their  profession,  and 
aflfects  only  on  those  who  have  failed  to  comply  with  the  provisions 
of  the  former  statute,  or  who,  since  the  passage  of  the  act  of  1890, 
have  commenced  the  practice  without  complying  with  its  provis- 
ions. 

If  Driscoll,  who  seems  to  have  been  practicing  his  profession  be- 
fore the  act  of  1890  was  passed,  had  complied  with  the  law  in  exis- 
tence prior  to  that  time  his  right  to  practice  could  not  be  questioned. 
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'The  act  of  the  25th  of  April,  1890,  is  not  retroactive,  nor  should  sach 
a  construction  be  given  it. 

He  produces  a  diploma  from  the  Starling  Medical  College,  ]r>cated 
in  the  State  of  Ohio,  It  is  ajrreetl  that  it  is  a  chartered  institution 
and  a  reputable  college.  In  the  month  of  March,  1889,  he  registered 
in  the  Jeflferson  county  clerk's  office  by  presenting  his  diploma  with 
the  indorsement  of  one  Kalfus,  who  was  the  secretary  of  the  Board 
of  Regents  Kentucky  School  of  Medicine.  Kalfus  had  no  authority 
•  to  indorse  diplomas,  nor  was  he  a  member  of  the  faculty  of  the 
Kentucky  School,  still,  on  his  statement  that  he  had  the  authority  to 
make  the  indorsement,  the  appellant,  Driscoll,  registered.  In  Aprli« 
1889,  he  also  sent  his  diploma  to  Dr.  McCormick,  at  Bowling  Green, 
for  indorsement,  and  it  was  returned  without  explanuticm.  The 
appellant  seems  to  have  made  an  effort  at  least  to  comply  with  the 
law,  but  failed  to  have  the  indorsement  as  required  prior  to  the  act 
of  the  25th  of  April,  1890,  and  it  is  not  pretended  that  he  has  the 
indorsement  required  by  the  provisions  of  that  act. 

It  does  not  appear  what  system  of  medicine  was  taught  in  the 
medical  school  in  which  the  appellant,  Driscoll,  graduated,  and  this 
is  immaterial,  as  the  statute  expressly  provides ''that  nothing  in  this 
act  shall  be  so  construed  as  to  discriminate  against  any  peculiar  sys- 
tem or  school  of  medicine,  or  to  prohibit  womec  from  practicing^ 
midwifery,  or  to  prohibit  gratuitous  services  in  case  of  emergency, 
&c." 

So  a  diploma  from  a  reputable  college,  in  which  there  may  l>e 
taught  a  new  system  of  practice,  or  in  which  there  may  be  a  depart- 
ure from  the  old  system,  affords  no  reason  for  withholding  an  in- 
dorsement by  the  board  of  health,  and  there  being  no  discrimination 
in  this  regard,  we  perceive  no  constitutional  objection  to  any  of  the 
provisions  of  the  act,  unle.ss  they  are  so  unreasonable  as  to  preclude 
those  qualified  from  practicing  their  profession. 

We  see  no  reason  for  denying  the  right  of  the  Legislature  to 
enact  laws  for  the  protection  of  the  people  by  requiring  those  who 
undertake  to  practice  a  profession  to  give  evidence  of  their  qualifi- 
eations  and  skill  by  the  exhibition  of  a  license  Irom  those  who,  in 
the  legislative  Judgment,  are  competent  to  determine  whether  or 
not  the  applicant  has  the  necessary  qualifications  to  practice  the  par- 
ticular profession.  The  citizen,  of  necessity,  must,  when  diseased, 
employ  the  physician,  and  the  lawyer  when  his  right  of  person  or 
property  has  been  violated.  The  entire  public  is  interested  in  know- 
ing, or  in  having  the  means  of  as(.*ertaining,  whether  the  physician  - 
he  desires  to  employ  has  a  sufficient  knowledge  of  medicine  as  en- 
ables him  to  practice  his  profession,  and  for  the  welfare  and  safety  of 
the  citizens  the  Legislature  may  say  that  you  shall  not  practice  med- 
icine unless  you  have  the  indorsement  of  the  t>oard  skilled  in  the 
profession.  The  patients  of  the  physician  must  rely  on  his  knowl- 
edge of  medicine,  and  his  mode  of  administering  it,  and  the  entire 
public  being  interested  in  having  physicians  learned  in  the  profeB- 
fiion,  it  is  competent  for  the  Legislature  to  prescribe  the  mode  of  de- 
termining the  qualifications  of  those  who  propose  to  embark  in  the 
practice. 

The  constitutional  question  has  been  raised  and  decided  by  many 
courts,  all  holding  that  where  the  conditions  imposed  upon  the  pro- 
fession by  the  law  making  power,  before  one  can  enter  upon  the 
practice,' are  reasonable,  they  must  be  complied  with  or  the  i>enalty 
inrposed  will  be  enforced. 

The  Supreme  Court,  in  the  case  of  Dent  v.  West  Virginia,  reported 
in  129  U.  S.,  has  determined  the  constitutionality  of  such  laws  In  a 
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case  where  the  statute  of  West  Virgfinia  was  very  much  like  that 
of  this  State.  The  right  of  a  State  to  enact  such  laws  proceeds  from 
its  inherent  power  to  prescribe  such  rules  as  will  protect  the  health 
«nd  safety  of  the  people.  State  v.  Gregory,  53  Am.  Rep.,  565;  State 
V.  Medical  Society,  5C  Am.  Rep  ,  575;  Case  v.  Bauer,  6,  E.  R  ,  803; 
Harding  v.  People,  15  Pacific  Reports,  727. 

The  judgment  as  to  Dri,scoll  is  affirmed,  this  court  further  holding 
that  the  information  filed  with  the  warrant,  and  upon  which  that 
writ  issued  from  the  city  court,  gave  to  the  appellant  sufficient  no- 
tice of  the  charge  made  against  him. 

In  the  case  of  the  appellant,  Rice,  unless  he  has  been  a  practitioner 
for  ten  years  before  the  passage  of  the  act  of  1874,  it  was  his  duty  to 
<?omply  with  the  provisions  of  that  act.  The  information  on  which 
the  warrant  was  issued,  and  thnt  must  be  regarded  as  the  complaint, 
states  that  the  appellant  registered  by  stating  that  he  had  been  a 
practitioner  for  twelve  years  prior  to  the  year  1889,  when  the  act  re- 
quired that  he  should  have  practiced  ten  years  prior  to  the  passage 
of  the  law  of  1874.  If,  therefore,  Rice  h«d  not  practiced  medicine 
ten  years  prior  to  the  act  of  1874,  he  has  been  violating  its  provisions 
since  if  he  has  continued  to  practice.  It  is  an  unreasonable  conten- 
tion to  hold  that  one  cin  become  qualified  to  practice  by  the  mere 
lapse  of  time,  after  the  law  has  been  enacted;  when  he  is  violating 
its  letter  and  spirit  every  day  that  he  fails  to  comply  with  its  pro- 
visions. We  think,  on  demurrer,  that  the  information  is  sufficient, 
and  the  same  technical  rule  should  not  be  applied  in  such  a  proceed- 
ing as  in  an  indictment;  but  if  it  is  to  be  so  held,  the  failure  to  regis- 
ter as  required  by  the  statute  is  distinctly  alleged  in  the  information. 

As  to  Rice  the  judgment  is  reversed  arid  remanded  for  proceeding's 
consistent  with  this  opinion. 

Judge  Pryor  delivered  the  following  response  to  petition  for  re- 
hearing: 

Counsel  for  the  appellee  seems  to  have  overlooked  the  fact  that 
this  case  had  been  decided  on  a  demurrer  to  th^e  pleadings,  in  which 
it  is  distinctly  alleged  that  the  college  was  not  a  reputable  college 
from  which  the  appellee  received  his  diploma. 

The  appellee  seems  never  to  have  complied  with  the  provisions  of 
the  original  act  of  1874,  or  attempted  to  comply  with  its  provisions 
until  long  after  the  amendments  to  that  act  were  enacted.  What 
defense  he  is  prepared  to  make  we  do  not  know.  If  he  was  a  prac- 
titioner ten  years  before  the  act  of  1874  was  passed,  he  is  entitled  to 
practice  his  profession;  or  if  a  graduate  of  some  chartered  school  of 
medicine  prior  to  the  act  of  1874,  he  is  entitled  to  practice;  or  if  not,  he 
may  have  complied  with  the  amendments  to  that  act,  entitling  him 
to  practice. 

This  court  did  not  adjudge  that  the  overruling  of  the  demurrer  de- 
prived him  of  his  defense,  if  he  has  any. 


Taylor  v.  Taylor,  Ac. 
{Filed  May  21,  1892— A'b^^o  be  reported,) 

1.  A  receipt  in  jull  given  by  a  ward^  shortly  after  his  arrival  at  full  a^e,  to  his 
guardian  does  not  present  a  bnr  to  an  action  by  the  ward  to  surcharge  the 
gnardisn's  coanty  conrt  settlements  and  for  a  fall  settlement  of  his  ac- 
coonts. 
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2.  Guardiatt  and  ward-- Accounts — A  ^nardian  who  takes  possesaioii  of,  cnl- 
tiTatea  and  appropriates  the  proceeds  of  a  farm  belonj^ing  to  his  ward, 
instead  of  leasing;  it  to  another,  most  aooonnt  to  the  ward  for  the  net  pro- 
ceeds so  received;  but  is  entitled  to  credit  for  the  fair  value  of  hia  services 
in  cultivating  the  land,  and  for  his  expenses  in  so  doing,  as  well  as  for  taxes 
paid  and  improvements  made  by  him. 

3.  Samc—K  guardian  took  possession  of  his  ward^s  land  and  cultivated  it 
for  eleven  years,  appropriating  the  proceeds  to  his  own  use.  In  the  settle- 
ments of  his  accounts  as  guardian  in  the  county  court,  he  was  charged  with 
much  less  than  the  annoal  rental  value  of  the  farm;  and  in  these  settlements 
he  claimed  credit  for  much  less  than  he  was  fairly  entitled  to — claimed  no 
credit  at  nil  for  many  items  of  expenses  incurred  by  him  as  guardian,  and 
was  allowed  no  commissions  or  compensation.  In  this  action  to  surcharge 
the  county  court  .settlemeuts  and  for  an  accounting,  it  appears  that  the 
guardian  kept  an  accurate  account  of  the  proceeds  derived  by  him  from  the 
farm,  which  aggregate  a  large  sum,  but  that  he  has  no  account  of  hiti  ex- 
penses of  operating  it,  and  this  sum  cau  not  be  accurately  ascertained.  It 
also  appears  that  the  guardian  was  entitled  to  more  credits  than  he  claimed 
in  the  county  court.  //<'/./^~That,  under  all  the  circumstances,  it  will  be  a 
fair  adjustment  of  the  accounts  to  charge  the  guardian  only  with  a  fair 
rental  valne  of  the  laud,  and  to  allow  him  as  credit  only  wtiat  he  claimed 
in  the  county  court. 

J.  Q.  Ward,  Emery  Whitaker  and  J.  R.  ^Nliner  forappellant. 

J.  B.  Clarke  and  Geo.  Doniphan  for  appellees. 

Appeal  from  Baeken  Chancery  Court. 

Opinion  of  the  court  by  Judgre  Lewis. 

Auj^ust  2G  and  27, 1866,  Samuel  Taylor  and  wife  died,  ]eaviu<?  three 
children,  Eloise  eleven,  Milton  eight  and  P^veritt  six  years  of  age;  and 
Augrustao,  1860,  Charles  W.Taylor,  a  brother  of  their  father,  and  \\ho;5e 
wife  was  a  sister  of  their  mother,  was  appointed  guardian  of  the  in- 
fants. Sanmel  Taylor  left  little  personal  estate,  only  about  120  hav- 
inf?  been  re<reived  by  the  guardian,  but  owned  at  his  death  a  valuable 
and  productive  farm  of  about  157  acres,  worth  $70  per  acre,  to  which 
('has.  W.  Taylor  removed  in  the  spring  of  1876,  taking  hi«  three 
wards  with  him,  and  had  continued  possession,  control  and  use  of  it 
for  eleven  years  thereafter. 

Eloise  died  March,  1872,  under  age,  and  Everitt  died  June,  1882, 
being  of  full  aj?e,  leaving  Milton  Taylor  sole  owner  of  rhe  farm  and 
rents  and  profits  thereof,  not  already  accounted  for  by  the  guardian. 

August  19,  1885,  Milton  Taylor  instituted  an  action  in  his  own 
rio:ht  ajjainst  Charles  W.  Taylor  and  sureties  in  his  g:uardian  bonds, 
askino:  to  have  his  several  settlements  with  the  county  court,  alleged 
to  have  been  falsely  made,  surcharj^ed,  and  judgement  for  one-third 
of  the  products  of  the  farm  received  and  appropriated  by  Chas.  VV. 
Taylor  during  the  period  mentioned  to  his  own  use,  and  to  that  end 
he  prayed  the  court  to  require  him  to  make  a  full  statement  of  all 
the  crops  grown  on  the  farm  from  1866  to  1878,  inclusive,  and  the 
amount  of  money  received  by  him  from  sales  thereof. 

On  the  same  day,  Auojust  19, 1885,  Milton  Taylor  instituted  aRfainst 
the  same  defendants  two  other  actions,  one  as  administrator  of  the 
estate  of  Eloise,  and  the  other  as  administrator  of  Everitt  Taylor,  in 
each  of  which,  for  the  samealleg^ed  cause,  he  asked  the  same  relief  as 
is  prayed  for  in  the  first  mentioned  action.  The  three  actions  were 
coasolidated  and  tried  to^rether,  and,  upon  final  hearing,  judgment 
was  rendered  in  favor  of  Milton  Taylor  for  the  sura  of  $5,119.17, 
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which  comprises  the  entire  amount  lie  was  adjudgred  by  the  lower 
court  entitled  to  recover  in  the  three  actions. 

It  appears  that  Charles  W.  Ttiylor  made  a  settlement  as  guardian 
of  each  of  his  three  wards  in  1868,  J870  and  1872,  and  Eloise  having: 
died«  he,  as  guardian  of  Milton  and  Everitt,  made  settlements  in 
1874  and  1878,  all  of  which  were  confirmed.  It  further  appeal's  that 
September  lo,  1879,  a  short  time  after  arriving  at  the  age  of  twenty- 
one  years,  Milton  Taylor  gave  to  his  guardian  a  receipt,  in  which  he 
stated  a  settlement  had  been  made  and  he  was  paid  the  full  amount 
due  him.  In  1882,  a  short  time  after  the  death  of  his  brother,  he 
gave  him  another  receipt  of  the  siime  purport.  But,  in  view  of  the 
circumstances  under  which  those  receipts  were  executed,  they  do 
not  constitute  a  bar  to  these  actions,  nor  present  any  obstacle  to  a 
fair  settlement  of  the  transactions  of  (.'has.  \V.  Taylor  as  guardian, 
and  his  counsel  do  not  so  contend. 

The  guardian  was  charged  by  the  county  judge  with  rent  of  the 
farm  during  the  entire  period  of  eleven  years  at  the  rate  of  only 
$300  per  year,  and,  as  a  result,  in  each  recurring  settlement  the  bal- 
ance, as  found  and  stated,  was  in  his  favor  as  to  each  of  his  wards. 
But  though  the  aggregate  of  such  balances  amounted  to  a  considera- 
ble sum,  it  does  not  appear  that  the  guardian  ever  demanded  or  re- 
ceived any  part  of  it. 

The  evidence  shows  very  clearly  that  the  guardian  was  charged  in 
the  county  court  settlements  with  far  less  than  the  actual  value  of 
yearly  rents  of  the  farm.  On  the  other  side  he  alleges  and  testifies 
that  he  was  properly  entitled  to  more  than  $4,()IJi3.28,  the  aggregate 
of  credits  allowed  to  him  in  those  settlements,  there  having  been 
many  items  of  credit  to  which  he  was  entitletl,  among  others  his 
commission  and  compensation  omitted,  and  those  that  were  charged 
against  his  wards  hiving  been  f\xe.(\  at  less  than  their  value. 

In  response  to  interrogations  in  the  petition,  he  made  out  and  filed 
a  statement  of  the  amount  of  proceeds  of  the  farm  receiveil  by  him 
during  the  entire  period  of  eleven  years,  being  $9,754.45;  and  the 
chancellorarrivedatthe  amount  adjudged  against  him,  $5,119.17,  by 
deducting  from  that  sum  the  above  mentioned  amount  of  credits  al- 
lowed in  the  county  court  settlements,  refusing  to  allow  him  any  of 
the  additional  credits,  an  account  of  which  was  likewise  made  out 
and  filed. 

As  the  guardian  chose  to  take  po-wession  of,  cultivate  on  his  own 
a(x?onnt  and  appropriate  proceeds  of  the  farm,  instead  of  leasing  it  to 
another,  as  might  have  been  done,  his  ward  his  the  right  to  recover 
the  net  amount  of  what  was  so  received  by  him,  if  it  can  be  with 
reasonable  certainty  ascertained.  But  the  guardian  in  that  case 
.should  be  fairly  co?npensated  for  services  rendered  and  expenses  in- 
curred in  operating  the  farm  and  in  selling  and  collecting  proceeds 
of  crops,  as  well  as  for  taxes  paid  and  improvements  made.  Besides, 
as  the  mode  adopted  by  the  chancellor  is  entirely  different  from  the 
basis  upon  which  the  county  court  settlements  were  made,  whereby 
charges  against  the  guardian  are  greatly  enhanced,  he  should  be 
permitted  to  show^  any  additional  credits  to  which  he  may  be  prop- 
erly and  justly  entitled. 

But  the  chancellor  does  not  seem  to  have  given  any  credence  to 
his  statements  or  proof  of  such  additional  credits,  although  some  of 
them  were  fully  and  certainly  shown  to  be  just.  Moreover,  in  our 
opinion,  the  state  of  accounts  between  the  guardian  and  ward  can 
not  be  determined  upou  the  basis  of  settlement  adopted  by  the 
court  with  even  proximate  accuracy  without  a  reference  to  the  mas- 
ter commissioner,  which  ought  to  have  been  made. 
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Tke  evMieaee  ia  regard  to  the  lunouut  of  pr(X*eeds  of  the  fariii  re- 
ceived and  appropriated  by  the  i^uardian  in  lioth  lueiicer  aod 
conflictinK,  beinf?  for  the  most  part  based  not  upon  the  pen«>iiai 
knowledge  of  witnesses,  but  upon  their  opinions,  and  the  chaneellor^ 
therefore,  assumed  the  statement  made  out  and  tiled  by  the  guardian 
as  correct,  and  made  it  the  basis  of  his  judgment.  But  while  the 
amount  of  credits,  about  $1,300,  to  which,  according  to  another  state- 
ment of  the  guardian,  he  is  entitled,  is  excessive,  many  items  in 
that  statement  are  correct  and  ought  to  be  allowed,  if  he  is  to  be 
ciiarged  with  the  proceeds  of  the  farm,  instead  of  reasonable  rent. 
But  it  will  be  difficult  for  even  a  commissioner  to  fairly  and  accu- 
rately determine  and  state  the  amount  of  such  credits,  for  the  guar- 
dian, expei'ting  to  pay  rent,  did  not  keep  an  account  of  the  services 
and  expeases  incurred  in  operating  the  farm,  as  was  done  in  ref^Rird 
to  the  amount  of  the  proceeds  of  the„  crops;  besides,  a  return  of  the 
case  undecided  and  reference  to  a  commissioner  will  cause  additional 
and  needless  delay  and  expense.  Then,  as  under  the  circumstances 
of  this  case,  Justice  can  be  done  as  etfectually  and  fully  and  certainly 
sooner  by  adhering  to  the  mode  of  the  county  court  settlements  than 
upon  the  basis  adopted  by  the  chancellor,  we  think  the  amount  of 
recovery  should  be  here  and  now  determined  and  fixed  by  deduct- 
ing the  aggregate  of  all  the  creilits  allowed  the  guardian  in  the 
county  court  settlements  from  the  aggregate  of  reasonable  rent  of 
the  farm  during  the  eleven  years. 

It  does  not  seem  to  us  the  ward  can  reasonably  complain  of  that 
mode  of  settlement,  for  he  is  thereby  getting  fully  as  much  as  he 
could  or  would  have  received  if  the  farm  had  been  leased,  especially 
as  the  evidenc*e  clearly  shows  that  the  guardian  cultivated  the  land 
in  such  way  as  to  leave  it  in  as  good  or  better  condition  than  it  was 
when  he  took  possession  of  it,  which  might  not  have  been  the  case 
if  he  leased  it  to  strangers. 

Nor  has  the  guardian  a  right  to  complain,  for  it  is  fair  to  presume 
he  charged  his  wards  in  the  county  court  settlements  with  ail  he 
felt,  on  account  of  his  near  relation  to  them  and  their  dependent  and 
helpless  condition,  he  ought  to  charge  them,  and  all  he  w6uld  per- 
haps now  claim  if  his  feelings  towards  his  nephew  were  the  same  as^ 
they  then  were.  And  as  the  amount  of  rent  of  the  farm  with  which 
he  was  charged  in  those  settlements  is  so  grossly  inadequate  as  that 
no  chancellor  could  hesitate  to  change  it,  he  c^in  not  conscientiously 
object  to  fixing  it  at  a  reasonably  just  sum. 

Though  the  evidence  is  variant  as  to  the  rental  value  of  the  farm, 
we  think  there  is  no  difficulty  in  fixing  it  so  as  to  do  injustice  to- 
neither;  in  fact  counsel  for  the  appellant,  guardian,  does  not  contend 
he  was  charged  half  enough  in  the  county  court  settlement,  bat 
seems  to  concede  that  $650  per  year  is  not  unreasonable.  And  in  our 
opinion,  as  the  guardian  gotcreditin  the  county  court  settlements  by 
amount  of  taxes  paid  and  for  all  the  improvements  he  chose  to  then 
charge  for  that  sum  is  reasonable  and  consistent  with  the  prepon- 
derence  of  evidence  on  the  subject. 

The  evidence  shows  wood  was  sold  off  the  farm  by  the  guardian, 
but  he  made  no  charge  and  got  no  credit  in  the  county  court  settle- 
ments for  services  as  guardian,  and  manifestly  was  not  only  kind  and 
attentive  to  the  wards,  but  his  charges  were,  as  to  every  item,  less 
than  their  value. 

We  are  satisfied  a  settlement  of  accounts  between  the  parties  in 
the  mode  just  mentioned  will  be  Just  and  equitable,  and  the  Judg- 
ment is,  therefore,  affirmed  on  the  cross  appeial,  and  reversed  on  the 
appeal,  and  cause  remanded  that  Judgment  may  be  rendered  for 
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whatever  balance,  if  any  there  may  be,  after  deducting  from  amount 
of  rental  value  of  the  land  at  the  rate  per  year  hereinbefore  fixed,  the 
amount  of  credits  allowed  the  (i^uardian  in  the  county  court  settle- 
ments, and  interest  thereon  from  the  time  the  action  was  com- 
menced, and  for  further  proceedings  consistent  with  this  opinion. 


Har«ax  v.  Pukdy. 

{Filed  Oct,  22,  1892.) 

\,  Joinder  of  txctiom  —Ubel  ami  sla'iiir  —  \  plHiatifl  may  alle;;3  a  caa^e  of 
action  for  libel  in  one  parag^raph  of  his  petition  and  in  another  alleife  a 
cause  of  action  on  account  of  slander^  and  can  not  be  required  to  elect 
which  of  said  causes  of  action  he  will  prosecute. 

2.  Libel  respecting  one  in  his  profession — Pleadim;  —Since  defamatory  words, 
spoken  of  a  person  concerning  his  profession  are  actionable  pe^  se^  a  peti- 
tion, wherein  one  alleges  that  he  is  a  regular  physician,  duly  and  legally  au- 
thorized to  practice  that  profea:«ion,  and  that  certain  defamatory  words 
were  npoken  of  him  by  defendant  respecting  his  profession,  presents  k  prima 
facie  cause  of  action. 

But  if  plaintiff  undertaken  to  allege  how  and  by  what  authority  he  is  en- 
titled to  practice  the  medical  profession,  and  it  thus  appears  that  he  was 
not  authorized  to  so  practice  by  the  laws  of  the  State  at  the  time  of  the  ut- 
terance of  the  alleged  slanderbus  words,  on  a  general  demurrer  to  his  peti- 
tion such  alleged  words  can  not  be  considered  as  spoken  of  him  concerning 
his  profession  or  actionable  per  se  ;  for  the  only  effect  of  such  words  were  to 
disable  the  practitioner  from  violating  the  laws  of  the  State. 

8.  Physicians — Kej^istration  of  authority  to  practice — The  fact  that  one  exhib- 
ited to  the  clerk  of  the  county  court  in  which  he  proposed  to  practice  medi- 
cine his  affidavit  that  he  had  practiced  that  profession  for  more  than  twenty 
years  before  June  23,  1890,  and  caused  said  clerk  to  register  such  authority 
to  practice  medicine  under  the  laws  of  the  Commonwealth,  does  not  show 
that  such  person  is  legally  authorized  to  practice  in  this  State.  (Driscoll  ▼. 
Commonwealth,  ante.) 

Sach  registration  of  a  person  by  the  county  clerk  is  not  conclusive  evi- 
dence of  his  authority  to  practice  the  profession  in  this  State. 

T.  J.  Watkins  for  appellant. 

V.  W.  Darby  for  appellee. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  brought  this  action  to  recover  of  appellee  damagfes  for 
uttering  and  publishing  concerning  him,  about  July  1,  1890,  the  fol- 
lowing words:  **Have  nothing  to  do  with  him;  he  is  no  doctor; 
nothlni;  but  a  traveling  quack;  knows  nothing  about  medicine  and 
but  little  about  any  thing  else." 

There  is  also  stated,  or  attempted  to  be  stated  in  the  petition,  a 
cause  of  action  for  libel  on  account  of  alleged  printing  and  publish- 
ing in  a  newspaper  substantially  the  same  words.  A  motion  was 
made  by  appellee  requiring  appellant  to  elect  which  cause  of  action 
he  would  prosecute.  But  though  not  passed  on  by  the  lower  court 
that  motion  ouffht  not  to  have  prevailed,  because  section  83,  Civil 
Code,  expressly  provides  that  several  c*auses  of  action  for  injuries  to 
character  may  be  united  and  prosecuted  in  the  same  kind  of  ac- 
tion. 
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A  general  deniurrer  was  also  flied  and  sustained,  dismissal  of  tlie 
action  followinji:.  As  defamalory  words,  either  spoicen  or  written  of 
a  person  in  respect  to  his  offiee  or  eniployraent,  as  tosay  of  a  pliysi- 
cian  '*he  is  an  empiric,"  or  "a  quack/'  are  actional  per  se^  the 
petition  would  have  contained  prima  facie  a  cause  of  action,  if  ap- 
pellant had  been  contented  to  state  the  simple  fact  that  he  was  a  n^- 
ular  physician,  duly  and  legally  authorized  to  practice  that  profession, 
and  belnjjso  employed  the  words  mentioned  were  spoken  of  him. 
But  he  undertook  to  state  how,  and  by  what  authority,  he  was  enti- 
tled to  practice  as  a  phj'sician.  And  thus  is  presented  the  question 
to  be  considered  on  j^eneral  demurrer  whether  he  was,  at  the  time 
the  alle<?ed  slanderous  words  were  published,  lej^ally  authorized  to 
practice  the  medical  profession.  For  if  he  was  then  undertaking:  to 
practice  medicine  in  violation  of  the  statute  of  the  State  he  could 
not,  in  contemulation  of  law,  have  been  injured  or  sustained  dam- 
ages from  being  called  an  empiric  or  quack,  or  at  all  events  he  could 
not  be  heard  in  a  court  of  justice  to  complain  that  words  had  been 
spoken  or  written  of  him,  naving  the  simple  effect  to  disable  or  deter 
him  from  violating:  a  penal  law. 

It  is  stated  in  his  petition  that  he  had  been  regularly  engjiged  in 
the  practice  of  medicine  for  more  than  ten  years  prior  to  June  23. 
1890,  on  which  day  he  made  and  exhibite(i  to  the  clerk  of  Lyon 
County  Court  his  affidavit,  and  caused  the  clerk  to  roister  his  au- 
thority to  practice  medicine  und^r  the  laws  of  this  Commonwc*alth, 
In  the  atfidavit  mentioned,  which  is  filed  with  the  petition,  it  is  sub- 
stantially stated  that  he  had  been  regularly  engaged  in  the  practice 
of  medicine  for  twenty  years  next  before  June  23,  1890;  that  he  had 
attended  one  course  of  lectures  at  Kentucky  School  of  Medicine  and 
part  ot  a  course  at  Louisville  University,  but  did  not  matriculate  in 
either,  and  makes  the  atfidavit  to  show  ten  years'  practice  to  enable 
him  to  register  as  required  by  law,  having  qever  obtained  a  diploma 
from  a  school  of  medicine. 

Whether  he  was  legally  authorized  to  practice  medicine  according 
to  the  facts  stated  in  that  affidavit,  which  are,  on  this  appeal,  to  be 
taken  as  true,  depends  upon  proper  construction  of  the  statutes  of  this 
State  on  the  subject. 

February  23,  1874,  **an  act  to  protect  citizens  of  this  (commonwealth 
from  empiricism"  was  passed  by  the  Legislature,  by  the  first  section 
of  which  it  was  made  unlawful  for  any  person,  for  reward  or  com- 
pensation, within  this  State,  to  practice  medicine  in  any  of  its  de- 
partments, who  has  not  graduated  at  some  chartered  school  of 
medicine  in  this  or  some  foreign  country,  or  who  can  not  produce  a 
certificate  of  qualification  from  some  one  of  the  board  of  examiners 
provided  for  in  the  act,  and  is  not  a  person  of  good,  moral  charac- 
ter. 

Section  2  of  that  act  is  as  follows:  "Any  person  who  has  been  reg- 
ularly and  honorably  engaged  in  the  practice  of  medicine,  or  any  of 
its  departments  for  ten  years,  shall  be  deemed  to  have  complied  with 
the  provisions  of  this  act.  Any  person  having  been  so  engnged  for 
five  years  shall  be  allowed  one  year  in  which  to  comply  with  said 
provisions." 

By  sections  3,  4,  5,  6  and  7  of  the  act,  provision  was  made  for  ap- 
pointment by  the  governor  of  five  physicians  of  learning  and  ability 
in  each  judicinl  district  of  the  State  to  constitute  '*the  board  of  medi- 
cal examiners,"  with  power  to  examine  all  applicants  who  desire  to 
practice  medicine  in  any  of  its  departments,  and  grant  to  such  of 
those  found,  upon  examination,  to  possess  a  fair,  practical  knowledge 
of  the  various  branches  of  medical  science  enumerated  in  the  act,  a 
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<?ertificate  of  qualification,  signed  hy  at  least  three  members  of  the 
board,  entitling  the  holder  to  practice  all  the  branches  named  in  the 
<;ertlficate,  any  where  in  the  district  of  such  board,  or  district  adjoin- 
ing it. 

But  April  2o,  18S8,  an  act  was  passed  amending  the  act  of  1874,  by 
repealing  those  sections  ere  Uing  "the  boird  of  medical  examiners" 
And  authorizing  an  examination  of  applicants  and  certificate  of  qual- 
ification. And  instead  thereof  it  was  provided  by  secticm  3  of  the 
act  of  1888  that  thereafter  authority  to  practice  mc-dicine  i?)  this  State 
i^hall  be  a  diploma  from  a  medical  school  legally  chartered  under 
laws  of  this  Stiite;  or  2d,  a  diploma  froin  a  reputable  and  legallv  char- 
tered medical  school  of  some  other  State  or  country;  or  3d,  an  affidavit 
from  the  person  claiming  the  same  that  such  person  is  exempt  from 
obtaining  a  diploma  under  section  2  of  the  act  of  1874  and  stating 
where  he  has  practiced. 

By  section  1  of  the  act  (♦f  1888  it  was  made  the  duty  of  the  county 
<?ourt  of  each  county  to  purchase  a  book  of  suitable  size,  to  be  known 
as  the  "medical  register"  of  the  county,  and  to  set  apart  one  full 
page  for  the  registration  of  each  physician.  And  by  section  2  it  is 
made  unlawful  for  any  person  to  practice  medicine  in  any  of  its 
branches  in  this  State  who  has  not  exhibited  and  registered  in  the 
•county  clerk's  office  his  authority  for  so  practicing. 

But  it  is  clear  the  Legislature  did  not  intend  the  mere  fact  of  a 
person  being  registered  by  a  county  court  clerk  in  the  "medical  reg- 
ister" to  be  conclusive  evidence  of  his  having  authority  to  practice 
medicine  in  this  State  by  reason  of  either  a  diploma  or  compliance 
.  with  section  2  of  the  act  of  1874.  For  the  authenticity  and  validity 
of  a  pretended  diploma,  as  well  as  the  verity  and  sufficiency  of  the 
facts  s;tated  in  his  affidavit  as  to  length  of  time  any  such  person  has 
practiced  medicine,  may  be  called  in  qu(»stion.  Therefore, '.whether 
the  appellant  was  legally  entitled  to  register  depends;  uponjt he  lo' 
tend^  meaning  of  section  2,  act  of  1874. 

According  to  the  statement  of  his  affidavit  he  had  not  been  prac- 
ticing for  ten  yearh  when  the  act  of  1874  was  passed,  consequently 
he  can  not,  in  the  language  then  used,  "be  deemed  to  have  complied 
with  the  provisions  of  this  (that)  act."  Nor  had  he  then  been  prac- 
ticing for  even  five  years.  The  only  inquiry  is  then,  whether  this 
merely  practicing  for  ten  or  any  number  of  years,  subsequent  to  pas- 
sage of  that  act,  without  fhaving  obtained  a  diploma  or  certificate 
from  the  "board  of  medical  examiners,"  as  authorized  thereby,  or 
obtained  such  diploma  under  the  act  of  1888,  he  is  legally  authorized 
to  practice  medicine.  We  need  not,  however,  discuss  that  question, 
because  it  has  already  at  the  present  term  been  discussed  adversely 
to  the  contention  of  appellant  in  two  cases  heard  together:  Driscoll 
v.  Commonwealth,  Ac. ;  Commonwealth  v.  Rice;  1  Ante^  1. 

We  think  appellant  was  not  legally  authorized  to  practice  medi- 
cine in  this  State  when  the  alleged  slanderous  words  were  published, 
and  as  a  legal  sequence,  has  no  cause  of  action  therefor. 

Judgment  affirmed. 


Hite's  devisees  v.  Kite's  ex'or,  &c. 

(Filed  June  2,  1892.) 

Dei'ises — Rights  of  life    tenants  nni  remtinienn'n — E/w'tadie  convetsion — A. 
^iil  gave  to  the  trustees  named  in  it  fall  power  and  aathority  to  sell,  convey 

vol.  14—25 
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and  reconvey,  in  their  discretion,  any  of  the  real  estate  devised  to  them  in 
trustf  and  to  sell,  transfer  and  deliver  any  or  all  of  the  stock,  bonds  and  se- 
carities  beqoeated  to  them  in  tru^t,  and  also  clothei  them  with  authority  to 
invest  and  reinvest  the  proceeds  of  such  sales  in  other  stocks,  bonds  and 
securities  and  improved  real  estate.  «  «  «  "Yh^  trustees  were 
directed  to  manage,  control,  invest  and  dispo.se  of  the  estate  committed  to 
them  in  their  discretion,  so  as  to  be  safe  and  produce  income.  The  net  in- 
come arising  from  the  estate  was  to  be  paid  nnnually  to  life  tenants  design 
nated  in  the  will.  In  thisuontetd  between  the  lite  tenants  and  remaindermen 
it  appears  that  certain  unproductive  real  property  was  not  sold  for  reinvest- 
ment by  the  trustees  until  some  time  after  the  testator's  death.     Heid — 

That  the  contention  of  the  life  tenants  that,  by  the  doctrine  of  equitable 
conversion,  this  unproductive  real  estate  should  be  regarded  as  converted 
into  interest-bearing  estate  as  of  the  day  of  the  testator's  death,  the  effect  of 
which  would  be  to  require  the  trustees  to  pay  to  the  life  tenants,  as  income 
of  the  estate,  a  portion  of  the  sum  realized  by  them  from  the  sale  of  such 
unproductive  real  estate,  can  not  be  sustained.  Che  trustees,  nnder  the  will, 
were  clothed  with  a  discretion  as  to  the  time  of  the  sale  of  such  real  eatate, 
and  it  was  not  the  intention  of  the  testator  that  any  income  should  be  paid 
the  life  tenants  on  account  of  property  from  which  no  income  was  real- 
ized. 

2.  Same — But  if  the  trustees,  before  selling  such  unproductive  realty,  hav» 
paid  taxes  thereupon,  or  for  improvements  made  thereon,  out  of  the  income 
derived  from  the  rest  of  the  trust  estate,  the  sums  so  paid  should  be  allowed 
the  life  tenants  out  of  the  amount  realized  from  the  sale  of  such  realty. 

3.  Same— Stock  dividends — Where  certain  corporations,  in  which  the  testator 
held  stock,  have  declared  out  of  their  earnings  and  profits  certain  stock 
dividends,  such  stock  dividends  must;  be  regarded  just  as  money  dividends 
are — a  part  of  the  income  of  the  estate,  payable  as  such  to  the  life  ten- 
ants. 

4.  ^;/;i^— The  fact  that  the  directors  of  the  corporation  declared  sach 
*'3tock  dividend"  is  not  conclusive  evidence  between  the  life  tenants  and 
remaindermen  that  such  dividend  must  be  regarded  as  a  part  of  the  capital 
of  the  testator's  estate  and  not  as  a  part  of  the  income.  The  action  of  th» 
corporation  is  conclusive  only  between  itself  and  the  shareholders. 

5.  Same — But  where  a  corporation,  in  which  testator  held  stocks  that  by 
his  will  became  a  part  of  the  trust  fund  herein,  declares  a  stock  dividend 
not  based  on  its  earninfirs,  but  accruing  from  the  profits  realized  f roai  the 
sale  of  certain  real  estate  owned  by  it  at  the  time  of  the  testators  death, 
snch  dividend  is  not  income  or  profit,  but  a  mere  change  of  form  of  capi- 
tal, and  belongs  to  the  corpus  of  the  trust  estate  and  not  to  the  life  tenants. 

6.  vSViwtf— The  privilege  given  by  a  corporation  to  its  stockholders,  of  whom 
the  trust  fund  was  one,  to  take  additional  stock  at  par,  when  it  is  worth 
much  more,  did  not  belong  to  the  life  tenants  as  an  incident  to  the  income 
of  such  stock.  It  was  an  incident  to  the  stock,  and  the  value  of  such  privi- 
lege became  a  part  of  tho  capital. 

The  life  tenants,  however,  will  not  be  required  to  restore  the  stocks 
obtained  by  them  under  the  privilege,  but  the  value  of  such  option  should 
be  ascertained  and  the  life  tenants  charged  with  it. 

7.  Same — Investments— Distribution — It  was  error  to  hold  that  when  the 
trustees  purchased  stocks  by  way  of  reinvestment,  at  more  than  their  par 
value,  they  must  retain  out  of  the  income  from  such  stocks  and  add  to  the 
principal  of  the  estate  in  their  hands  a  snm  equal  to  the  excess  above,  par 
paid  therefor,  iu  order  that  at  the  maturity  of  such  stock,  when  only  its  par 
value  would  be  paid,  the  principal  of  the  trust  might  not  he  diminished. 
The  object  of  such  investment  was  safety  as  well  as  the  production  of 
income,  and  it  is  fair  to  assume  that  the  market  value  of  some  of  the  atoek 
would  increase  after  being  purchased  by  the  trustees,  and  that  in  the  end 
the  capital  would  probably  be  preserved  intact. 

Shack  Miller  for  appellants. 
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Win.  Lindsay  and  Humphrey  A  Davie  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  bv  Chief  Justice  nolt. 

The  questions  in  this  caHcarise  between  tenants  for  life  and  remain- 
dermen.   The  will  of  \V.  C.  Hite  provides: 

1.  *'I  nominate  «nd  appoint  my  friend,  Thomas  L.  Barret,  and  my 
son,  William  W.  Kite,  my  executors  and  trustees,  and  devise  and 
bequeath  to  them  my  entire  estate,  real,  personal  and  mixed,  in  pos- 
session, remainder  or  reversicm,  and  wherever  .situated,  for  the  pur- 
poses and  upon  the  trusts  herein  indicated.  I  give  thein  full  power 
and  authority  to  sell,  convey,  and  reconvey  in  their  discretion  any 
real  estate  which  I  may  own,  or  any  which  they  may  purchase  for 
my  estate.  I  give  them  full  power  an<i  authority  to  .sell,  transfer,, 
and  deliver  any  or  all  of  my  siocks,  bonds,  and  securities  of  every 
kind,  and  full  power  and  authority  to  invest  and  reinvest  from  time 
to  time,  the  proceeds  of  such  sales  in  otht^r  stocks,  bonds  and  secu- 
rities and  improved  real  estate,  whether  situated  in  this  8tate  or 
elsewhere. 

**  Whenever  sales  are  made  by  my  said  trustees  the  title  shall  pass,, 
and  the  purchaser  need  not  look  to  the  application  of  the  purchase 
money.  It  is  my  will,  and  I  give  to  my  said  trustees  all  power  and 
authority  which  may  be  necessary  and  proper  to  carry  out  the  pur- 
pose and  trusts  as  herein  indicated;  and  I  do  not  desire  that  they  be 
required  to  give  b<md  with  security,  either  as  executors  or  trustees; 
nor  do  I  wish  them  to  tile  any  inventory  of  my  estate  in  the  county 
court. 

**The  estate  devised  and  bequeathed  to  my  said  trustees  is  for  the 
use  and  benefit  of  my  wife,  Mary  E.  Hite,  and  my  children  and 
their  descendants  and  my  devisees  as  indicated  in  this  my  Mill." 

8.  "After  the  payment  of  my  funeral  expenses  and  just  debts,  and* 
the  payment  of  and  provision  for  the  legacies  and  betjuests  as  directed 
in  this  will,  I  desire  and  direct  myjtrustees  to  manage,  control,  invest 
and  dispose  of  the  balance  of  my  estate,  of  every  kind  and  descrip- 
tion, including,  after  my  wife's  drath,  that  part  of  my  estate  which 
has  been  set  aside  for  her  annuity,  in  their  discretion,  so  as  to  be- 
saf^  and  produce  income. 

*'My  trustees  shall,  ten  (10)  years  after  my  death,  if  my  trust 
estate  in  their  hands  be  sutticient  for  that  purpose,  pay  over  to  each 
of  my  children  ten  thousand  dollars  ($10,000)  and  if  any  of  my  chil- 
dren he  dead,  leaving  children  then  alive,  they  shall  be  paid  their 
parent's  part;  but  should  any  of  my  children  be  dead  without  issue 
livinir,  that  ciiild's  share  remains  as  part  of  the  trust  fund.  *  * 
*OIy  trustees  shall,  between  the  time  of  n»y  death  and  the  pay- 
ment of  said  sums  of  $10,00:),  puy  over  the  net  income  arising  from 
sH\d  jjeneral  trust  estate  to  n»y  wife,  Mary  E.  Mite,  and  my  children, 
Mary  E.  Winston,  Nannie  T.  Hite,  VVm.  W.  Hite,  Louis  Hite  and 
Allen  R.  Hite.   one  sixth  each.  *  *  »  *  ♦ 

"^If  there  should  be  any  of  my  estate  remaining  after  the  payment 
of  said  sums  directed  to  be  p  lid  my  children,  I  desire  it  to  be  kept 
toK^tlier  by  my  trustees  and  made  productive  of  income. 

•*Th is  estate  shall  remain  undivided,  and  continue  in  trust  during 
the  lives  of  my  wife  and  children,  and  during  the  life  of  the  long- 
est liver  of  them.  At  the  death  of  the  longest  liver,  the  trust  shall 
<?ea«e  and  the  trust  estate  be  divided  and  distributed  among  the 
descendants  of  my  children,  according  to  the    provisions  of  the 
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!j  Statutes  of  D.^cents  «nd  Distributions  as  then  existing  in  the  State 

of  Kentucky. 
r'  "The  net  income  arisino:  from  said  trust  estate  siiall  be  divided 

annually  between  my  wife  and  children,  one  sixth  to  each." 

It  is  contended  for  "the  life  tenants  that  under  these  provisions  the 
unproductive  real  estate  of  the  testator  should  be  treated  as  converted 
I  as  of  the   day  of  his  death;  and    that  as  the  trustees  sold  it  from 

'  time  to  time,  the  entire  purchase  money  realized  should  not  be 

treated  as  a  part  of  the  principal  of  the  trust  fund,  but  such  a  sum 
•only  as  with  six  per  cent,  interest  per  annum  from  the  time  of  his 
death  would  amount  to  the  purchase  money;  and  that  the  difference 
-between  the  two  amounts  should  go  to  the  life  tenant.  In  other 
words,  that  under  the  doctrine  of  equitable  conversion  such  a  por- 
tion of  the  purchase  money  as  would  equal  this  interest  must  be  re- 
garded as  income  and  not  as  capital.  The  lower  court  erroneously, 
AS  we  think,  accepted  this  view. 

The  intention  of  the  testator  must  govern.  He  undoubtedly  in- 
tended that  the  trustees  should  so  change  and  invest  the  estate  as  to 
make  all  of  it  productive  of  income.  This  is  evident  from  the 
eighth  clause  of  the  will,  which  directs  them  to  invest  and  dispase 
of  it  "so  as  to  be  safe  and  produce  income."  He  must  have  known, 
however,  that  this  could  not  probably  be  done  at  once  without 
sacrifice.  This  doubtless  led  to  his  giving  them  a  broad  discretion 
in  the  niatter;  and  while  he  provided  that  the  life  tenants  should 
have  any  net  income  from  his  e-^tate,  yet  he  no  doubt  had  in  view 
income  actually  realized.  The  estate  was  large.  Much  of  it  at  his 
death  wasnlready  productive,  and  it  can  not  well  be  supposed  he  ex- 
pected a  i)art  of  the  principal  would  be  given  to  the  life  tenant  to 
vompt'nsHle  for  tJ-e  dc^lay  which  he  kn-ew  must  occur  before  the  re- 
luainder  of  it  could  be  made  so. 

The  dt>ctrine  of  equitable  conversion  isjat  best  anjartificial,  arbi- 
trary one.  It  will  not  be  applied  unless  |it;  is  made  the  duty  of  th;, 
trustee  to  sell.  Conceding,  as  we  think  is  true,  that  this  is  so  in  this 
instance,  and  that  the  discretion  given  relates  only  to  the  time  when 
itshall  be  done,  yet  in  view  of  the  character  of  the  entire  estate  and 
the  >vill  itself,  which  says  the  proceeds  of  the  sales  are  to  l)e  rein- 
vested, it  is  clear  to  us  the  testator  did  not  intend  income  to  be  paid 
to  the  life  tenant  on  account  of  property  from  which  none  was 
realized. 

If  it  be  said,  if  this  be  so,  then  the  trustees  could,  by  delay,  enrich 
the  remainder  even  at  the  expense  of  the  life  tenant,  yet  the  testator, 
as  is  evident  from  the  will,  did  not  intend  the  condition  of  the  latter 
to  be  better  than  his  own,  and  if  he  had  lived  no  income  might  have 
<»ometo  him  for  years  from  this  portion  of  his  estate,  or  from  some 
of  his  stocks;  and  nothing  should  be  allowed  the  life  tenant  save 
actual  income  arising  from  the  testator's  estate  because  this  was  his 
evident  intention  and  expectation. 

If,  however,  any  taxes  upon  or  sums  byway  of  improving  the  un- 
productive real  estate  have  been  paid  out  of  the  income  of  the  other 
estate,  the  same  should  be  allowed  the  life  tenant  out  of  the  sales  of 
the  unproductive  estate.  The  testator  never  intended  the  life  tenant 
to  thus  protect  and  add  to  the  value  of  the  real  estate  from  which  he 
was  receiving  no  benefit.  The  fair  presumption  is  that  the  testator 
intended  such  a  reimbursement. 

Since  the  testator's  death,  certain  stock  dividen(is  based  upon  earn- 
ings and  profits  have  been  declared  upon  some  of  the  stocKs.  It  is 
claimed  by  the  remaindermen  that  they  belong  to  the  principal  of 
the  estate,  while  the  life  tenants  assert  they  are  entitled  to  them  as 
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income.  The  question  is  beset  with  difficulties.  It  is  ur8:ed  by  the 
former  that  the  mere  declarrttion  hs  '*a  stock  dividend"  by  the  com- 
pany is  conclusive  in  their  favor;  that,  being  stock,  it  must  be  treated 
as  a  part  of  the  capital,  and  that  the  conclusion  of  the  company  to 
turn  all  their  profit  into  capital  is  a  matter  in  its  discretion,  and  con- 
clusive upon  the  courts. 

As  between  the  company  and  the  shareholder,  the  action  of  the  di- 
rectors in  determining  whether  the  earninj?s  shall  bcf  capitalized  in 
stock  dividends  or  paid  out  in  cash  is  conclusive;  but  when  once  de- 
clared, although  in  the  form  of  stock,  it  is  the  province  of  the  law  to 
determine  whether  they  belonjr  to  the  corpus  of  the  estate  and  are  to 
benefit  the  remainderman,  or  whether  theyshall  jjoto  the  life  tenant 
as  income.  It  is  the  rule,  as  settled  by  the  current  of  authority,  that 
dividends,  whether  of  stock  or  payable  in  money,  are  non-apporlioii- 
able,  and  must  be  considered  as  accruinjr  in  their  entirely  as  of  the 
date  when  they  are  declared.  If,  for  instance,  the  life  tenancy  has 
besrun  when  a  cash  dividend  is  declared  it  belongs  to  the  life  tenant^ 
althoujjh  it  may  result  in  part  from  profits  previously  earned.  It 
goes  to  him  irrespective  of  the  time  when  it  was  earned. 

No  inquiry  will,  in  such  a  case,  be  made  as  to  what  portion  of  the 
profit  upon  which  the  dividend  was  based  was  earned  before  or  after 
the  death  of  the  testator  for  the  purpose  of  apportioning  it  between 
the  tenant  for  life  and  the  remainderman. 

The  difficulty  attendinj?  such  an  inquiry,  the  impossibility  of 
attaininj^:  and  of  ascertaininjcthe  many  sources  from  which  the  profit 
has  been  derived  are  the  reisons  for  this  rule;  but  it  does  not  also 
follow  that  the  declaration  of  the  company  as  to  the  character  of  the  . 
dividend  determines  its  legal  statfts  and  to  whom  it  shall  belong.  It 
is  the  law  which  says  that  the  time  wheji  it  is  declared  shall  be 
deemed  the  date  of  its  accrual,  anrl  so  it  is  for  the  law,  when  it  is 
once  declared,  to  deterujine  its  ownership. 

There  is  great  conflict  of  decision,  however,  upon  this  point.  The- 
Knglish  rule  seems  to  be  that  the  tenant  for  life  i-*  entitled  to  cash 
dividends  only.  This  was  declared  in  the  early  case  of  Brauder  v. 
Brander,  4  Vesey  801,  but  in  a  country  where  entails  and  perpetui- 
ties are  favored.  It  has,  however,  been  followed  by  many  of  the 
highest  courts  of  this  country,  but  the  reasoning  of  their  opinions  is 
not  satisfactory  to. us.  They  are,  perhaps,  largely  the  result  of  re- 
jarard  for  former  decision,  but  the  question  is  of  first  impression  in 
this  State.  Where  a  dividend,  although  declared  in  stock,  is  based 
upon  the  earnings  of  the  company,  it  is  in  reality,  whether  called  by 
one  name  or  another,  the  income  of  the  capital  invested  in  it.  It  is 
but  a  mode  of  distributing  the  profit. 

If  it  be  not  income,  what  is  it?  If  it  is,  then  it  is  rightfully  and 
(equitably  the  property  of  the  life  tenant.  If  it  be  really  profit,  then 
he  should  have  it  whether  f)aid  in  stock  or  money.  A  stock  divi- 
dend proper  is  the  issue  of  new  shares  paid  for  by  the  transfer  of  a 
sum  equal  to  their  par  value  from  the  profit  and  kks  account  to  that 
representing  capital  stock,  and  really  a  corporation  has  no  right  to 
declare  a  dividend  either  in  cash  or  stock  except  from  its  earnings; 
and  a  singular  state  of  case— it  seems  to  us  an  unreasonable  one  is 
presented— if  the  company,  although  it  rests  with  it  whether  it  will 
declare  a  dividend,  can  bind  the  courts  as  to  the  proper  ownership  of 
it,  and  by  the  mode  of  payment  substitute  its  will  for  that  of  the 
testator,  and  favor  the  life  tenant  or  the  remainderman  as  it  may  de- 
sire. It  can  not  in  reason  be  considered  that  the  testator  contem- 
plated such  a  result.  The  law  regards  substance  and  not  form,  and 
such  a  rule  results  not  only  in  a  violation  of  the  testator's  intention. 
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but  it  would  give  the  power  to  the  corporation  to  beergar  the  life 
tenants,  who  in  this  case  are  the  wife  and  children  of  the  testator, 
for  the  benefit  of  the  remaindermen,  who  may,  perhaps,  be  unlinown 
to  the  testator,  being  unborn  when  the  will  was  executed.  We  are 
unwilling  to  adopt  a  rule  which  to  us  seems  so  arbitrary  and  devoid 
of  reason  and  justice. 

If  the  dividend  be  in  fact  a  profit,  although  declared  in  stock,  it 
should  be  held  to  be  an  income.  It  has  been  so  held  in  Pennsyl- 
vania and  many  other  States,  and  we  think  it  the  correct  rule. 
Earp's  Appeal,  28  Pa.  St.,  368;  Cook's  L.iw  of  Stocks,  sec.  554. 

The  lower  court  adopted  this  view,  but  it  should  not  be  held  to 
include  a  dividend  like  that  declared  by  the  Birmingham  Rolling 
Mill  Company.  It  was  not  declared  out  of  earnings,  but  out  of  protits 
made  by  the  sale  of  a  [)iece  of  real  estate  that  the  company  owned 
at  the  decedent's  death.  His  interest  in  it  Wiis  at  the  time  of  his 
^eath  a  part  of  the  corpus  of  his  estate,  and  it  is  properly  capital 
and  not  income. 

It  was  also  error  to  hold  that  the  urivilege  given  by  a  corporation 
to  its  stockholder  to  take  additional  stock  at  par,  when  the  stock  is 
worth  more,  belongs  to  the  life  tenant.  This  right  stands  upon  a 
diflTerent  footing  from  the  claim  to  a  stock  dividend.  It  is  a  mere 
incident  of  the  old  stock.  It  is  a  right  appurtenant  to  it,  and  as 
such  is  a  part  of  the  capital.  It  cannot  be  fairly  considered  as  in- 
-come,  but  is  inherent  in  the  shares  of  stock  in  their  creation.  While 
the  value  of  the  right  must  depend  essentially  upon  the  success  of 
the  business  of  the  company,  this  does  not  alter  the  nature  of  the 
right,  and  the  stock  is  properly  n  part  of  the  oorpua  of  the  estate  of 
the  owner.  This  incident  ol  the  stock  was,  at  the  death  of  the  testa- 
tor, a  part  of  his  esUUe,  and  the  option  merely  operated  to  increase  or 
broaden  the  capital  or  change  the  manner  of  the  investment.  It 
gave  the  right  to  a  larger  interest  in  the  capacity  of  the  company  to 
make  profits,  but  not  to  the  income  itself.  The  life  tenant  should 
not,  however,  be  required  to  restore  the  stocks  gotten  under  these 
options,  but  their  value  should  be  ascertained  as  of  the  time  when 
the  options  were  given,  and  the  life  tenant  required  to  account  for 
the  profit  as  a  part  of  the  capital  of  the  estate.  Matier  of  Kein- 
ocheu,  104  N.  Y.,  618;  Brinley  v.  Grau,  50  Conn.,  73. 

The  lower  court,  in  adjusting  the  conflicting  rights  of  the  parties, 
adopted  what  is  called  the  "sinking  fund"  theory;  that  is,  it  held 
that  where  the  trustees  purchased  stocks  by  way  of  reinvestment  at 
more  than  their  par  value,  they  must  retain  out  of  the  income  from 
them  and  add  to  the  principal  of  the  estate  a  sum  equal  to  the  ex- 
cess above  the  par  value,  else,  as  was  said,  at  the  maturity  of  the 
bonds  or  stocks  the  principal  would  be  lesssened,  as  they  would 
then  only  be  worth  their'par  value.  This  was  error,  and  the  appel- 
lees question  the  correctness  of  the  ruling  by  a  cross-appeal. 

It  is  urged  that  this  is  necessary  to  preserve  the  principal  of  the 
estate  intact  and  do  sut)stantial  Justice  between  the  life  tenant  and 
the  remainderman. 

The  objects  of  investment  were,  however,  two- fold,  to- wit,  safetv 
and  the  production  of  income.  The  investment  must  be  a  safe  one 
in  order  to  preserve  the  capital,  and  must  also  be  an  income-pro- 
ducing one  to  benefit  the  life  tenant.  Investments  in  stocks  above 
par  are  not  only  more  pnxiuctive,  but  more  secure,  and  both  quali- 
ties must  be  kept  in  view. 

Bonds  might  be  bought  at  a  premium  and  then  sold  at  a  still  higher 
one,  and  then,  if  enough  is  also  taken  from  the  income  and  added  to 
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Ihe  principal  to  balance  the  excess  above  par,  at  which  they  are  pur- 
•chased,  the  remainderman  will  be  doubly  benefitted. 

Some  investments  will  increase,  while  some  will  diminish  in 
value.  Bonds  mijfht  be  purchased  under  par,  but  their  face  value 
-collected  at  maturity  and  all  would  be  added  to  the  capital.  All 
things  considered  it  seems  to  us  the  safe  rule  is  to  let  these  mat- 
ters balance  themselves,  as  they  are  likely  to  do  in  time. 

The  testator  no  doubt  contemplated  the  matter  in  this  light,  and 
we  think  intended  that  where  an  investment  was  made  the  cost  of  it 
^¥83  to  be  charged  to  the  principal  without  any  deduction  from  the 
income  of  the  life  tenant.  The  costs  appear  to  have  been  fairly 
apportioned.  The  annual  expenses  of  collecting  and  disbursing  the 
income  should  come  out  of  it,  but  the  expea"=^e  of  conversion  and  rein- 
vestment was  for  the  benefit  of  both  the  remainderman  and  the  life 
tenant,  and  it  was  proper  to  apportion  them. 

The  judgment  is  reversed  upon  both  the  original  and  cross-appeal, 
and  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 


KENTUCKY  SUPERIOR  COURT. 


Denham  v.  Anderson. 
(Filed  Nov.  16,  1892.3 

1.  Validity  of  ordinance — Forfeituvi  of  stock  running  at  large — A  city  ordi- 
nance providing  for  the  impoonding  of  ntock  ranniug  at  larse,  and  for  a 
forfeiture  and  snle  of  the  8tock  auder  order  of  the  city  coart  to  pay  the  fees 
And  cost  of  impounding,  after  notice  to  the  owner  of  the  proceedings  for  a 
forfeitore  and  sale,  is  valid,  provided  sach  an  ordinance  is  ac^horized  by  the 
<oharter. 

2.  Same— Due  process  of  law  -Where  such  an  ordinance  requires  that  the 
«hief  of  police  shall  give  ^'reasonable  notice**  to  the  owner  of  the  time  and 
place  of  the  proceedings  in  the  city  court  for  a  forfeiture  and  sale,  a  verbal 
notice  is  not  sufficient,  as  such  notice  is  not  ''due  process  of  law,"  and  it  is 
not  to  be  presumed  was  within  the  intention  of  the  framers  of  the  ordi- 
nance. » 

3.  Same — The  fact  that  the  ordinance  provides  for  notice  to  the  owner, 
'*if*he  is  known  to  the  chief  of  police,*'  does  not  authorize  a  sale  withont 
notice  where  the  owner  in  not  known  as  the  owner,  whether  known  to  the 
43hief  of  police  or  not,  can  not  thus  be  deprived  of  his  property  withont  due 
process  of  law,  and  the  court  must  assume  that  it  was  not  the  intention  of 
the  framers  of  the  ordinance  to  thus  disregard  the  fundamental  law  of  the 
land. 

4.  A  judgment  without  serz'ice  of  process,  ot  appearance  of  the  party  to  be 
Affected  by  it,  is  void.  The  fact  that  he  has  personal  knowledge  of  the  pro- 
•ceeding  can  not  confer  jurisdictiou. 

Will.  C.  Curd  for  appellant. 

Morrow  &  Waddle  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Barbour. 

Appellee,  sued  for  the  taking  and  confversion  of  ahorse,  admitted 
the  taking  and  sale  of  the  horse,  and  justified  as  an  otlieer  acting 
under  a  city  ordinance  prohibiting  the  running  at  large  of  stock 
within  the  corporate  limits  of  the  city.  Upon  a  trial  of  the  Issues 
joined  a  verdict  was,  under  the  direction  of  the  court,  returned  for 
the  defendant,  and  judgnnent  having  been  rendered  thereon  the 
plaintiff  has  prosecuted  this'appeal. 

There  is  no  bill  of  exceptions,  and  the  only  question  before  usiSr 
whether  the  answer  presents  a  defense.  The  ordinance  is  entitled 
**An  ordinance  to  prohibit  the  running  at  large  of  hogs  and  cattle 
upon  the  streets  of  the  city  of  Sontiersel,''  and  provides,  in  substance, 
as  follows: 

Sec.  1.  "It  shall  be  unlawful  for  the  owner  of  hogs  or  cattle  to 
suffer  or  permit  them  to  run  at  large  ui)on  the  streets  of  the  city." 

Sec.  2.  *' Any  person  violating  section  1  by  willfully  suffering  hi& 
hogs  or  cattle  to  run  at  large  upon  the  streets,  shall,  upon  conviction, 
be  fined  not  exceeding  $5." 

Sec.  3.  '*It  shall  be  the  duty  of  the  chief  of  police  of  said  city,  if 
any  hogs  or  cattle  are  found  running  at  large  wilhin  the  corporate 
limits,  to  forthwith  take  them  up  and  place  them  within  a  suitable 
enclosure  and  keep  and  take  care  of  them.  He  shall,  assoon  as  they 
are  taken  up  and  impounded,  advertise  the  taking  up  of  the  same 
by  posting  a  written  or  printed  notice  at  the  court-house  door  in  the 
city,  giving  a  general  description  of  them,  for  at  least  five  days,  and 
if  the  owner  is  known  to  him  he  shall  give  him  personal  notice  of 
the  taking  up  of  the  same.  Said  chief  of  police  shall  be  entitled  to 
a  fee  of  fifty  cents  for  taking  up  and  taking  care  of  each  hog  or  cat- 
tle and  the  actual  cost  of  keeping  same." 

Sec.  4.  ''If  the  owner  of  said  hogs  or  cattle  shall,  before  the  con- 
demnation hereafter  provided,  appear  and  claim  the  same,  the  chief 
of  police  shall  deliver  them  up  to  him  upon  the  payment  of  the  fet« 
and  cijst  to  which  said  chief  is  entitled  for  taking  up  and  taking  care 
of  the  same." 

Sec.  5.  '*If,  at  the  expiration  of  f\\e  days  from  the  taking  tip,  no 
owner  appears  and  claims  the  stock  and  pays  the  cost  and  charges 
thereon,  the  chief  of  police  shall  summon  a  jury  to  appear  before 
the  judge  of  the  recorder\s  court  of  the  city,  on  some  day  not  le?^s 
than  ten  days  fnmi  the  taking  up  of  such  hogs  or  cattle,  which  jury 
shall  be  empaneled  and  sworn  by  said  judge,  and  a  trial  shall  then 
be  had  before  said  judf^e,  and  the  jury  shall  determine  whether  there 
has  been  a  violation  of  this  ordinance  by  such  hogs  or  cattle  havine 
run  at  large  within  the  limits  of  the  city;  and  if  ihe  verdict  is  that 
the  ordinance  has  been  violated,  said  judge  shall  make  an  order,  in 
which  he  shall  describe  the  hous  or  cattle,  and  dinct  the  chief  of 
police  to  sell  the  same  to  the  highest  bidder,  either  separately  or  in 
a  lot,  as  he  shall  deem  best,  for  cash  in  hand.  After  deducting  the 
costs  and  charges  of  such  proceedings,  and  the  taking  up  and  taking^ 
care  of  such  hog  or  cattle,  whirh  shall  be  determined  by  said  judge, 
the  remainder  of  the  proceeds  of  such  sale  shall  be  by  said  chief  of 
police  paid  over  to  the  treasurer  of  the  city,  which  shall  be  held  sub- 
ject to  the  order  of  the  former  owner  of  such  hogs  or  cattle." 

Sec.  6.  **If  the  owner  of  such  hogs  or  cattle  is  known  to  the  chief 
of  police,  he  shall  give  him  a  reasonable  notice  of  the  time  and  place 
of  the  proceedings  to  be  had  before  said  judge." 

It  is  alleged  in  the  answer  that  the  plaintiff  was,  at  the  time  of 
the  taking  of  his  horse,  a  resident  of  Somerset,  and  that  he  unlaw- 
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fully  and  willfully  suffered  it  to  run  at  larjje  upon  the  streets  of  said 
city,  and  that  while  it  was  so  at  large  within  the  corporate  limits  of 
the  city,  the  defendant,  as  chief  of  police,  took  it  up  and  placed  it  in 
a  suitable  inelosure  and  immediately  advertised  the  taking  up  by 
postin^^  a  written  notice  at  the  court-house  door  in  Somerset,  giving 
a  description  of  it.  Defendant  also  gave  personal  notice  of  the  tak- 
ing up  of  the  horse  to  the  plaintiff,  but  plaintiff  refused  10  pay  the 
fees  and  costs,  when  defendant,  after  the  expiration  of  five  days 
from  the  time  the  horse  was  taken  up,  summoned  a  jury,  which 
appeared  before  the  judge  of  the  recorder's  court,  and  was  duly  em- 
paneled and  sworn,  and  after  hearing  the  evidence  returned  the  fol- 
lowing verdict:  '*We,  the  jury,  find  the  horse  described  herein 
gruilty  of  running  at  large  within  the  corporate  limits  of  the  city  of 
Somerset;"  and  thereupon  the  judge  made  an  order  directing  the 
defendant  to  at  once  expose  the  horse  to  public  sale  to  the  highest 
bidder  for  cash,  and  to  deduct  from  the. proceeds  of  sale  the  cost  of 
taking  up  and  caring  for  it,  and  to  depcsit  the  remainder  with  the 
city  treasurer,  subject  to  the  order  of  the  plaintiff;  that  in  pui-suance 

of  said  order  delendant  sold  the  horse  and  realized  therefrom  $ ; 

that  the  the  remainder,  $ ,  was  deposited  with  the  city  treasurer, 

subject  to  plaintiff's  order;  that  defendant,  as  chief  of  police,  gave 
to  the  plaintiff  reasonable  notice  ot  the  time  and  place  of  the  pro- 
ceeding aforesaid,  to  be  had  before  siud  judge. 

The  main  question  is,  has  appellant  been  deprived  of  his  property 
without  due  proce^s  of  law  ? 

It  is  conceded  that  the  city  had  the  authority  under  the  provisions 
of  its  charter  to  adopt  an  ordinance  prohibiting  stock  from«running 
at  large  within  its  corporate  limits,  and  to  prescribe  a  mode,  consist- 
ent with  the  Constitution  and  the  laws  of  the  State  for  their  sale,  in 
the  event  of  the  non-payment  of  the  fees  and  costs  of  impounding. 

The  ordinance  in  question  is  in  all  essentials  similar  to  that  of  the 
town  of  Lancaster,  which  was  approved  in  McKee  v.  McKee,  8  B. 
M.,  433.  This  case  was  cited  and  was  not  disapproved  in  Varden  v. 
Mount,  78  Ky.,  8(i,  and  upon  the  authority  of  these  case?*,  we  are 
constrained  to  hold  the  ordinance  valid. 

But  even  if  the  manner  prescribed  for  enforcing  the  forfeiture 
should  be  held  to  bt»  illegal,  the  ordinance,  to  the  extent  that  it  di- 
rects the  impounding  of  stock  running  at  large,  is  undoubtedly  valid, 
and,  as  held  in  Varden  v.  Mount,  78  Ky.„8t),  that  portion  of  it  pro- 
viding for  the  forfeiture  and  sale  might  be  disregarded,  and  the  city 
remitted  to  its  right  to  resort  to  regular  judicial  proceedings  before  . 
a  competent  tribunal  for  the  subjection  of  the  property  to  sale  for 
the  stitisfaction  of  the  costs  and  expenses  attending  theimpoundage. 

The  ordinance  provides  that  **if  the  owner  of  the  stock  is  known 
to  the  chief  of  police,  he  shall  give  him  a  reasonable  notice  of  the 
time  and  place  of  the  proceedings  aforesaid  to  be  had  before  said 
judge."  From  this  language  alone  it  would  seem  that  if  the  owner 
was  not  known,  the  proceedings  enforcing  the  forfeiture  and  order- 
ing the  sale  could  be  had  without  notice.  But  clearly,  as  held  in 
Varden  v.  Mount,  that  couJd  not  be  done;  for,  whether  known  to 
the  chief  of  police  or  not,  the  owner  could  not  thus  be  deprived  of 
his  property  without  due  process  of  law,  and  we  nmst  assume  that 
it  was  not  the  intention  of  the  framers  of  the  ordinance  to  in  this 
manner  disregard  the  fundamental  law  of  the  land. 

The  cjise,  however,  before  us  is  one  in  which  the  owner  of  the 
horse  was  known  to  the  chief  of  police,  and  the  real  question  is, 
was  the  notice  which  was  given  sufftcient?  Was  the  ordinance  fol- 
lowed in  its  reasonable  intendment?  ^  t 
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No  person  can  be  deprived  of  his  life,  liberty  or  property,  unle^ 
by  the  judgment  of  his  pi»ers  or  the  law  of  the  land. 

The  terms  **law  of  the  land"  and  *'due  process  of  law,"  as  e*>n^i- 
tutional  terms  are  of  equivalent  import,  and,  as  appli^I  to  n  t*ase 
like  this,  mean  in  the  due  course  of  lejjal  pHX^eedin^s,  conriurted 
according:  lo  thase  rules  and  forms  which  have  been  e-^talilished  for 
the  protection  of  private  rights.  City  of  Louisville  v.  (  iK^hran,  8:! 
Ky.,  15. 

Giving  to  the  defendant's  pleadings  the  most  liberal  coiiHtructJt/«, 
aided  by  the  ordinance  and  the  certified  copy  of  thr*  pmet'ediiiifs 
before  the  city  recorder,  which  are  made  part  of  the  jiltnidiii^,  ft  L* 
plain  that  the  * 'reasonable  notice"  alleged  to  have  been  given 
to  the  plaintiff  by  the  chief  of  police,  was  nothing  but  m  verbal 
notice.  Such  notice  was  not,  in  our  opinion,  *nlue  pnyco^s  of  law," 
and,  in  the  absence  of  the  plaintiff's  personal  appearance,  gave  to 
the  recorder  no  jurisdiction  to  pass  upon  the  plaintiff*?^  right?*.  A 
judgment  without  service  of  process  or  appearance  of  the  party  to 
be  affected  by  it,  is  void.  The  fact  that  he  has  personal  knowl- 
edge of  the  proceeding  can  not  confer  jurisdiction. 

A  judicial  determination  that  a  verbal  notice  given  to  a  party  of 
an  intended  proceeding  against  him  in  a  court  would  conclude  htm, 
would  give  jurisdiction  to  the  court  to  pass  upon  his  property 
rights,  would  result  in  such  uncertainty  and  confusion  that  no  nmn 
could  (eel  .«afe  in  the  enjoyment  of  his*  property.  His  right,  itij^Jead 
of  being  determined  by  an  infallible  record,  would  be  made  tcj  rest 
upon  the  fallible  memory  of  witn^ses.  The  jurisdiction  of  the  re- 
corder's court  is  special  and  limited,  and  can  not  be  prej^umetK  but 
must  be  made  to  appear  by  the  evidence. 

But  still  further  where  the  charter  of  the  city  is  read  in  conn*Ttion 
with  the  ordinance,  it  is  clear  that  the  proceeding  for  the  f^jrleiturt* 
and  sale  must  be  conducted  in  accordance  with  the  ordinary  and 
usual  formalities  required  for  the  protection  of  the  individual  rights. 

In  article  5  of  the  charter  (Acts  of  1887,  1888,  page  284j,  after 
fixing  the  jurisdiction  of  the  recorder's  court,  it  is  providetl  in  .section 
G  that  the  judge  of  the  recorder's  court  shall  issue  process  in  the 
name  of  the  Commonwealth  of  Kentucky,  as  other  warrants,  ext-ept 
in  cases  otherwise  provided  for  in  this  act,  and  make  theni  retunm- 
ble  before  him  as  judge  of  the  recorder's  court,  and  the  game  shall 
be  directed  to  the  chief  of  jml ice,  *  *  *  *  jin^I  ^huU 
be  executed  and  returned,  Ac. 

And  section  7  provides  that  the  pleadings,  practice  and  nimk  of 
procedure  in  said  court  shall  be  governed  by  the  Kentucky  Code  of 
Practice  in. civil  and  criminal  cases,  except  as  herein  provided,  N<me 
of  the  exceptions  mentioned  in  the  charter  have  any  application  to 
the  facts  of  this  case. 

The  proceedings  for  the  forfeiture  and  sale  of  the  horse  cinirly 
come  within  the  jurisdiction  of  the  recorder's  court  and  should  have 
been  conducted  as  prescribed  in  the  charter,  and  it  must  Ije  |*resiimetl 
that  such  was  the  intention  of  the  framere  of  the  ordimnice. 

We  have  no  means  of  knowing  the  character  of  notice  seniecl 
upon  the  owner  of  the  property  in  the  case  of  McKee  v,  McKee, 
but  assume  that  it  was  such  as  was  prescribed  by  the  law  of  the 
land.  At  any  rate  we  think  that  the  charter  in  this  Civse  ^h>&i  pre- 
scribe the  character  of  notice,  and  as  the  notic*e  which  was  given 
neither  conformed  to  the  charter  or  the  law  of  the  land,  the  judg- 
ment directing  the  sale  of  the  horse  was  absolutely  void. 

We  have,  in  order  to  determine  the  main  question  presented,  over- 
looked minor  objections  that  might  be  urged  to  the  answ  er,    Ast  for 
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^xaniplp,  the  answer  alleges  that  the  proceedings  before  the  jury  and 
judge  of  the  rec^order's  court  were  had  after  the  expiration  of  five 
days  from  the  time  of  the  talking  up  of  the  horse,  when  the  ordi- 
nance is  that  the  proceedings  are  to  be  had  **on  some  day  not  less 
than  ten  days  from  the  taking  up." 

The  ordinance  also  provides  that  the  judge,  when  he  makes  the 
order  for  the  sale,  shall  determine  the  amount  of  the  costs  and 
-charges  for  which  the  stock  is  to  be  sold.  This,  as  the  pleadings 
show,  was  not  done. 

To  what  extent  the  failure  to  comply  with  tht^e  provisions  of  the 
ordinance  would  atfect  the  jurisdiction  of  the  court  it  is  not  neces- 
sary to  decide. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 


City  of  Covtxgtox  v.  Bramlege,  by,  Ac. 
{Fited  Nav,  23,  1892.) 

1.  Care  required  of  city  as  to  repair  of  piwtic  (irid}^e—k^  \.o  its  pablic  bridges, 
^a  city  is  required  to  exercise  uo  greater  degree  of  diligeuce  than  to  keep 
them  in  snch  repair  as  will  answer  nil  the  ordinary  purposes  of  travel. 

,  One  of  the  rods  of  an  iron  railing,  which  protected  the  sides  of  a  bridge 
in  a  city,  having  been  misplaced,  leaving  an  opening  in  the  fence  of  at>oQt 
«ight  inches,  the  fact  that  the  city,  although  having  notice  of  the  opening, 
did  not  close  it,  was  not  negligence  on  the  part  of  the  city,  as  the  opening 
-did  -not  render  the  bridge  dangerous  to  those  passing  over  it,  the  fence  be- 
infic  only  three  and  one-half  feet  high.  Therefore,  a  boy  seven  years  of  age 
having,  in  crossing  the  bridge,  crawled  through  the  openine:  in  the  fence  to 
^et  his  hat,  which  had  been  thrown  on  the  outside,  and  in  returning  lost  his 
•balance  and  fallen,  the  city  is  not  liable  for  the  injuries  received. 

2.  Contributory  vegligence  of  child — Negligence  can  not  be  imputed  to  a 
•child  of  such  tender  years  as  to  be  wholly  incapable  of  the  exercise  of  care, 
bat  it  can  not  be  said  that  a  boy.  seven  years  of  age,  bright  and  active,  able 
to  find  his  way  from  one  part  of  the  city  to  another,  and  trusted  alone  by 
his  parents,  can  not,  on  account  of  his  tender  years,  contribute  to  his  inju- 
ries by  his  own  negligence. 

3.  Same—k  child  is  held  only  to  the  exercise  of  such  a  degree  of  care  as  is 
reasonably  to  be  expected  from  children  of  his  age. 

W.  A,  Byrne  for  appellant. 

Cleary  A  Hamilton  for  appellees. 

Appetil  from  Kenton  Circuit  Court. 

Opinion  of  the  court  bv  Presiding  Judge  Yost. 

We  are  unable  to  find  in  this  record  any  evidence  by  which  the 
jury  were  authorized  to  charge  the  appellant  with  such  negligence  or 
carelessness  as  would  render  it  responsible  for  the  injuries  received 
By  the  child,  to  rwover  damages,  for  which  this  action  was  brought. 

This  is  the  only  question  we  will  consider  in  this  opinion,  the 
^ound  that  the  verdict  was  '*contrary  to  law,"  as  put  in  the  motion 
for  a  new  trial  being,  as  has  been  so  often  held,  too  general  to  call  the 
attention  of  this  court  to  the  errors  complained  of. 

The  appellee,  then  a  child  about  seven  years  of  aare,  left  his  home 
in  Covington  to  go  to  his  grandfather's,  who  lived  in  the  same  city, 
and  while  crossing  the  bridge  on  Eleventh  street,  under  which  are  t 
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the  trucks  of  the  Kentucky  Central  Railway,  he  fell  from  the  cop- 
ing to  the  ground  below,  a  distance  of  thirty  feet,  breaking  his  arm 
and  sustaining  other  painful  and  somewhat  serious  injuries. 

This  bridge  is  protected  on  eittier  side  by  an  iron  railing  con- 
structed in  panels  eight  feet  in  length,  the  p<«ts  being  set  in  a  stone 
base,  and  the  rods  or  pickets  being  about  four  inches  apart.  Some- 
time prior  to  the  accident  one  of  the  rods  had  become  misplaced, 
thus  leaving  an  opening  in  the  fence  of  about  eight  inches. 

The  evidence  tends  to  show  that  as  the  boy  was  crossing  the  bridge 
his  hat  was  thrown  over  the  fence,  alighting  on  the  edge  of  the 
structure,  outside  of  the  stone  base.  In  order  to  recover  it  he  crawled 
through  the  opening,  and  as  he  was  attempting  to  return  lost  his 
balance  and  fell.  It  is  doubtful  whether  his  fall  was  caused  by  his 
being  pushed  off  the  bridge  by  one  of  the  children,  who  was  with 
him,  or  by  his  losing  his  foothold  in  attempting  to  push  one  of  them 
from  the  opening  so  that  he  could  return,  This,  however,  is  imma- 
terial, as  the  only  rjuestion  is,  was  the  city,  whose  duty  it  was  to 
keep  the  bridge  safe  for  the  ordinary  purposes  of  travel,  guilty 
of  such  negligence  in  failing  to  replace  the  mi.s.sing  rod  as  would 
make  it  responsible  for  the  injuries  received  by  a  child  f>f  such  ten- 
der years?  We  think  it  clear  that  it  was  not.  While  it  might,  by 
the  exercise  of  ordinary  care,  have  known  of  the  defect  of  the  rail- 
ing, if  defect  it  may  be  called,  still  it  is  established  by  all  the  evi- 
dence in  the  case,  without  any  conflict  whatever,  that  the  opening 
did  not  render  the  bridge  dangerous  to  those  passing  over  it,  but  it 
was  a  safe  and  sound  structure  for  all  the  ordinary  purposes  of  travel. 
The  fence  was  three  and  one-half  feet  high,  and  the  opening,  as  we 
have  said,  scarce  eight  inches  iu  width.  The  child  could  not,  while 
crossing  the  bridge,  nave  fallen  throujrh  this  opening.  In  fact  the 
evidence  shows  that  he  could  not  pass  it  voluntirily  without  forcing 
himself  through.  The  city  could  not  be  required  to  provide  agninst 
such  accidents  as  this.  As  well  could  it  be  held  responsible  if  the 
child  had  clinibed  the  fence,  and  while  so  doing  received  his  inju- 
ries. If  responsible  for  the  injuries  of  a  child  who  leaves  the  route 
of  travel  and  crowds  through  an  eight  inch  opening,  and  places  It- 
self in  a  dangerous  position  on  the  outside,  then  it  would  be  equally 
responsible  for  its  failure  to  build  the  fence  too  high  for  one  to  climb. 
We  are  not  at  all  inclined  to  concede,  as  apj>ellees'  counsel  contends, 
that  a  child  seven  years  of  age  is  non  snijuris^  but  even  if  that  were 
so  the  appellant  could  have  been  required  to  do  no  more  than  to 
keep  the  bridge  safe  for  the  ordinary  purposes  of  travel.  This  is  the 
law  in  this  State,  as  announced  in  the  leading  cases  of  the  Louisville 
and  Portland  Canal  Company  v.  Murphy's  adni'r,  &c  ,  9  Bush,  52i, 
a  case  absolutely  on  ail  fours  with  this  one,  except  that  the  ojiening 
through  which  the  little  four  years  old  fell  was  two  and  one-half 
feet  instead  of  eight  inches  wide.  There  the  court,  although  of  opin- 
ion that  the  child  was  }ion  sui  juris  and  not  guilty  c»f  contributory 
negligence,  held  that  the  company  could  not  be  held  to  a  greater 
degree  of  diligence  than  to  keep  the  bridge  in  such  repair  as  would 
answer  all  the  ordinary  purposes  of  travel.  The  appellee 
was  certainly  not  using  the  bridge  for  any  of  the  purp;»s^ 
ordinary  or  otherwise  for  which  it  was  intended.  Negligence,  it  is 
true,  can  not  be  imputed  to  a  child  of  such  tender  years  as  to  be 
wholly  incapable  of  the  exercise  of  care,  but  can  it  be  said  that  a  boy 
seven  years  old,  bright  and  active,  able  to  find  his  way  from  one 
part  of  the  city  to  another,  trusted  alone  by  his  parents,  can  not,  on 
account  of  his  years,  contribute  to  his  own  injuries  by  his  own  neg- 
ligence?   We  think  not.    The  application  of  any  definite  rules  con- 
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cerninK  contributory  nejjli^ence  to  casos  of  injuries  suffered  by  small 
children  has  been  found  a  question  of  jyreat  ditiiculty.  We  can  safely 
say,  however,  that  it  is  now  settled  by  the  wei»rht  of  authorities  that 
a  child  is  held  only  to  the  exercise  of  such  a  decree  of  care  as  is  rea- 
sonably to  be  expected  from  children  of  his  age. 

In  this  case  the  verdict  was  wholly  unauthorized.  A  peremtory 
instruction  in  fact  ought  to  have  lieen  given.  The  judirnient  is, 
therefore,  reversed,  and  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


RUTHEBFORD*8    ADM'b     V.     RuTIIEBFOKD'r    ASh'uE. 

Filed  November  16.  1892.     Appeal  from  Todd  Circuit  Court.     Opinion  of  the 

court  by  Judgfe  Barbour,  affirmin}^. 

Assignment  for  creditors  Ptirties  to  action — A  debtor  who  has  made  an  as- 
signment of  his  property  for  the  benefit  of  his  creditors  may  institote  an 
action  a^^ainst  the  tra^tee,  who  is  not,  in  good  faith,  discharging^  his  trust 
for  the  purpose  of  requiring  him  to  properly  settle  the  estate  or  surrender 
the  trust.  But  such  an  action  must  necessarily  be  in  the  nature  of  an  actioi' 
for  a  settlement  of  the  trustee's,account8,  and  the  creditors  are  uecesrar; 
parties. 
^Petrififc  Forjfy  for  appellant;  Ben  T.  Perkins  for  appellee. 

Kentucky  Ckntbal  Railway  Company.  &c.  v.  Gebbeis?:. 

Filed  Movember  23,  1892.     Appeal  from  Kenton  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  aflSrmiqg. 

1.  Neglii^enre  of  carrier  as  to  passen!;[er-- Burden  of  proof-  In  an  action 
agfainst  a  common  carrier  to  recover  damages  for  injuries  to  a  passenger 
alleged  to  have  been  caused  by  defendant's  negligence,  the  alleged  negli- 
gence being  denied,  the  plaintiff  is  not.  in  the  absence  of  any  evidence  what- 
ever, entitied  to  a  verdict,  and,  therefore,  the  burden  of  proof  is  upon  him 
and  he  is  entitled  to  the  concluding  argument  to  the  jury. 

2.  Joint  defendants  Inif'uieling  jury — In  an  action  against  two  defendants 
to  recover  damages  for  injuries  alleged  to  be  the  result  of  their  joint  negli- 
gence in  impaneling  the  jury,  the  defendants  together  have  the  right  to 
strike  out  only  three  names  from  the  list. 

3.  Nesligcnce  of  one  railroad  company  ivhiie  assisting  another  in  moving  its  cats 
— Where  an  engine  owned  by  one  railroad  company  and  in  charge  of  its  ser- 
vants was  pulling  the  cars  of  another  railroad  company  over  the  line  of  a 
transfer  company,  the  company  owning  the  engine  is  liable  to  one  who  was 
injured  through  the  negligence  of  its  servants  in  charge  of  the  engine.  And 
this  is  true  although  there  was  no  evidence  that  these  servants  were  at  the 
time  acting  for  their  employer  or  in  the  line  of  their  employment,  the 
necessary  inference  being  that  they  were  discharging  their  duties,  find  that 
their  employer  was  in  the  line  of  its  business  engaged  in  assisting  the  other 
railroad  company  in  the  movement  of  its  cars  over  the  line  of  the  transfer 
company. 

4.  Instructions  to  jury — No  objection  can  be  successfully  urged  to  the  in- 
strnctions  upon  the  ground  that  they  assume  that  the  place  of  the  collision 
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WR?  a  frequently  traveled  thoroughfare,  as  that  fact  wa»  established  by  nn- 
coDtradicted  teRtimony  and  besides  is  admitted  by  the  pleadings. 

Hallam  &  Myers  for  Kentucky  Central  Railroad  Co.;  C.  b  Sim  rail  for 
Street  Railway  Co.;  Wm.Ooebel  for  appellee. 

CiTT  OF  Louisville  v.  Cobnell. 

Filed  November  2H,  lb92.     Appeal  from   Looisville  Law   and  Equity  Coort. 
Opinion  of  the  conrt  by  Judge  Barbonr,  reversing. 

1.  In  an  adion  to  enlace  a  lien  for  street  imf^rovements  \vi  the  city  of  Loais- 
ville  it  is  not  necessary  to  file  complete  and  legally  anthenticated  copies  of 
the  record  of  the  proceedings  of  the  General  Council  before  a  judgment 
can  be  legally  obtained. 

2.  Variance  of  pleadinii  and  exhibit — As  the  exhibit  tiled  with  the  petition  in 
this  case,  and  which  purports  to  be  a  copy  of  the  ordinance,  does  not  purport 
to  show  when  it  was  passed  by  either  board  of  the  council,  it  can  not  be 
claimed  that  it  contradicts  the  allegations  of  the  petition,  showing  that  two 
weeks  elapsed  between  ttie  passage  of  the  ordinance  by  one  board  and  it» 
passage  by  the  other  board.  Therefore,  even  if  where  there  is  a  conflict  in 
the  allegations  of  the  petition  and  the  exhibit  filed  with  it,  the  latter  should, 
control,  that  rule  has  no  application  here. 

H.  L.  Barker  for  appellant ;  Lane  &  Burnett  for  appellee. 

L.  &  N.  R.  R.  Co.  V.  Spabkh. 

Same  v.  McOinmis. 

Filed  November  28,  1892.     A  ppeal  from  Jefferson  Court  of  Common  Fleas. 
Ofvnion  of  the  court  by  Judge  Brent,  affirming. 

1.  An  entry  upon  the  land  of  another^  to  amount  to  an  ouster^  mnst  be  made 
under  claim  and  color  of  right,  otherwise  it  is  a  mere  trespass.  It  mnst  be 
made  with  the  express  and  manifest  intention  of  taking  possession,  and 
must  be  followed  by  such  acts  as  indicate  an  intention  to  make  that  posses- 
sioQ  permanent. 

2.  Forcible  entry  and  detainer — A  tenant  occupying  land  adjoining  the  right 
of  way  of  a  railroad  company,  by  moving  his  landlord's  fence  back  and 
leaving  a  strip  of  the  rented  land  unindosed  next  to  the  railroad  com- 
pany's land,  did  not  transfer  to  the  railroad  company  the  possession  of  the- 
strip  of  land  thus  thrown  out,  nor  di(f  the  acts  of  the  section  hands  of  the 
company,  in  placing  ties  and  other  railroad  material  on  the  land,  effect  an 
ouster  of  the  owner.  Therefore,  the  owner,  having  replaced  the  fence,  the 
railroad  comoany  can  not  obtain  restitution  by  writ  of  forcible  entry  and 
detainer,  as  it  did  not  have  constructive  actual  possession  of  the  land  at  the 
time  of  the  entry  complained  of. 

Lyttleton  Cooke  and  William  Lindsay  for  appellant;  J.  F.  Bullitt  for  ap- 
pellee. 

Stinoet,  <fix;.  V.  Boubne,  dto. 

Filed  November  23,  1892.     Appeal  from  Carroll  Circuit  Court.     Opinion  of 
the  court  by  Judge  Brent,  affirming. 

1.  Separation  of  conclusions  of  law  and  fact — When  the  law  and  facts  in  an  or- 
dinary action  are  submitted  to  the  court  without  the  intervention  of  a  jarj, 
and  the  court  states  its  conclusions  of  fact  and  its  conclusions  of  law  ifepa- 
rately,  followed  by  its  judgment,  immediately  following  which  appear  the 
words  *'to  this  judgment  the  defendant  excepts,*'  the  exception  can  not  be 
regarded  as  extending  to  the  conclusions  of  law,  although  they  are  embraced 
in  the  same  writing  with  the  judgment. 

2.  Same-  -An  exception  to  the  judgment  does  not  raise  the  question  as  to 
whether  the  court  has  erred  as  to  its  conclusions  of  law. 

3.  In  the  absence  of  an  exception  to  the  conclusions  of  law^  the  only  questions 
left  for  an  appellate  court  are,  whether  the  pleadings  sastain  the  judgment,. 
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and  whether  the  evidence  i»  suflicient  to  »apport  the  jadginent  upon  the 
issue  of  fact.  And  the  decision  of  the  jndKe  is  to  be  regarded  as  a  verdict 
of  a  jury,  and  not  net  aBide  for  less  cause. 

Winslow  &  VVinsiow  for  appellants;  W.  M.  Fisher  and  Major  &  McElrath 
for  appellees. 

Smith  v.  Pebhinb,  &o. 

Filed  November  23,  1892.    Appeal  from  Livingston  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Brent,  reversing. 

Statute  oj  frauds — Transfer  0/ partnership  rea/  estate —Partnars  owning  an  es- 
tate in  land  for  a  term  of  years,  having  sold  it,  one  who  cUims  to  have  be- 
come the  owner  by  parol  purchase  of  the  interest  of  one  of  the  partners 
prior  to  the  sale  can  not  enjoin  him  from  collecting  his  part  of  the  pur- 
chase money,  as  the  parol  contract  is  not  binding.  J'he  fact  that  it  was 
partnership  property  does  not  alter  the  statutory  requirements  as  to  the 
evidence  of  transfer. 

Jnhn  K.  Hendricky  W.  S.  Bishop  and  W.  D.  Greer  for  appellant;  J.  C. 
Hodge  and  J.  W.  Bush  for  appellees. 

CooPEB  V.  Bbamel. 

Filed  November  23,  1892.     Appeal  from  Robertson  Circuit  Court.     Opinion 
of  the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Option  0/  vendor  to  treat  contrut  as  /r/jje*— Under  a  contract  for  the  sale  of 
land  which  provided  that,  upon  the  failure  of  the  vendee  to  make  the  pay- 
ment due  at  the  end  of  the  first  year,  the  vendor  might  recQver  possession 
and  the  vendee  should  pay  a  certain  sum  as  rent  for  that  year,  the  vendee 
had,  until  the  payment  was  due,  to  elect  whether  he  would  treat  the  contract 
as  a  sale  or  a  renting,  while  the  vendor  had  no  right  of  election  until  the 
vendee  had  failed  to  make  the  payment  when  dua.  Therefore,  prior  to  the 
maturity  of  the  note  for  the  first  payment,  the  relation  of  landlord  and  ten- 
ant did  not  exist,  and  the  vendor  having  within  that  time  had  the  property 
of  R  tenant  of  the  vendee  sold  under  an  attachment  for  rent,  is  liable  to- 
him  in  damages  for  the  wrongful  seizure  and  sale  of  his  property. 

2.  Assumpsit  for  use  and  occupation  of  land  cKw  not  be  maintained  where  the 
relation  of  landlord  and  tenant  has  never  existed. 

3.  Landlotd^s  remedies — A  landlord  has  the  same  remedies  against  an  under 
tenant  that  he  has  against  the  tenant. 

Winfield  Buckler  for  appellant;  A.  Duvall  for  appellee. 

Smith,  &o.  v.  Lefobce,  &c. 

Filed  November  23,  1892.     Appeal  from  Whitley  Circuit  Oonrt.     Opinion  of 

the  court* by  Judge  Barbour,  reversing. 

1.  Admissions  by  the  grantor  in  a  tteetf  made  before  or  at  the  time  of  the  sale, 
if  the  same  would  be  admissible  against  him,  are  admissible  against  the 
is^rantee,  notwithstanding  the  grantor  is  a  competent  witness  and  within  the 
jarisdiction  of  the  court's  process.  But.  as  a  general  rule,  the  declarations  of 
the  grantor  made  after  the  delivery  of  the  deed  are  not  competent  evidence 
afcftinst  the  grantee  or  others  interested  in  the  subject  of  the  conveyance. 
Bnf'  in  this  action,  in  which  it  is  sought  to  subject  land  which  the  debtor  has 
conveyed  to  another,  upon  the  ground  that  the  conveyance  is  fraudulent  as 
to  creditors,  as  the  declarations  of  the  grantor,  the  father  of  the  grantees, 
made  before  and  those  made  by  him  after  the  execution  of  the  deed  are  so 
connected  that  they  can  not  well  be  separated,  all  are  competent. 

2.  A  parol  contract  for  the  sale  of  /and  is  not  void ^  and  a  conveyance  incom- 
pliance with  such  contract  relates  back  to  its  date,  and  overreaches  the  claim 
of  an  intermediate  attaching  creditor.  And  as  the  grantees  in  the  convey- 
ance attacked  in  this  case  claim  that  it  was  made  iu  compliance  with  a  parol 
contract  entered  into  long  prior  to  its  date,  it  was  competent  for  them  to 
introduce  any  competent  evidence  which  would  tend  to  corroborate  their 
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FtatementB  and  the  stRtements  of  their  father  in  rejfard  to  the  parol  ron* 
tract  ;  and  the  court  erred  in  refusing  to  allow  a  witnet^?  to  answer  app^lLantA 
qQe^tion,  whether  he  had  not,  nn  lon^  as  three  months  before  the  data  of  th« 
deed,  received  a  letter  from  the  j^r.intor  saying  he  had  sold  the  land  to  hb 
boys,  and  wanted  him  to  come  and  make  a  survey,  that  he  might  convey  io 
each  lus  part.  While  the  letter  is  the  best  evidence,  and  its  contents  cnti  noi 
be  proved  if  it  can  be  produced,  yet  it  was  error  to  refuse  to  allow  the  wit- 
nest^  to  tft*!ify  at  all. 

3.  /'rnti.fufrnt  tonvt'V'Uicc  -  I-U'i'dcnfe'TYiQ  court  should  have  permitted  thft 
grantees  to  show  ihat  a  debt  of  the  grantor,  which  they  had  adsnmed  to  pay. 
was  a  lien  on  the  land  in  controversy,  as  it  tended  to  show  a  consideration 
for  the  parol  contract  awd  the  good  faith  of  the  parties. 

4.  Same — The  fact  that  the  grantees  knew  their  father,  the  grantor^  was  in 
debt,  was  not  sufficient  to  invalidate  their  contract  for  the  purchase  of  the 
land,  provided  they  bought  the  land  in  good  faith,  for  a  valuable  con^tidera* 
tion.  and  without  any  knowledge  of  a  purpose  upon  the  part  of  their  father 
to  defraud  his  creditors. 

h.  Utirrstbii'  frrors—liYie  court  will  not  reverse  for  an  error  in  an  instraction 
to  the  jury,  when  the  objectionable  feature  in  the  instruction  was  embodied 
in  one  asked  by  the  appellants,  although  refused. 

Hill  &  Denham  for  appellants  ;  Crawford  &  Mason  and  H.  F.  Finlt^v  for 
appellees. 

L.  &  N.  R.  R.  Co.  V.  Common  WE  aijTh. 

Filed  November  30,  1892.      Appeal  from  Bimpson  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Jud^e  Yost,  reversing. 

1.  Ifuiicivunt — L.imUntion  Prosecutions  in  the  name  of  the  CommonweAlih 
to  recover  a  penalty  for  violation  of  any  penal  law  must  be  commenred 
within  one  year  after  the  right  to  such  penalty  accrued,  unless  a  different 
time  is  allowed  by  the  law  imposing  the  penalty. 

2.  Sami — Where  a  prosecution  may  be  barred  by  lapse  of  time,  th<*  time 
of  the  commission  of  the  offense  must  be  averred  in  the  indictment  either 
■peciiioally  or  by  the  allegation  that  the  offense  was  committed  within  thf 
period  during  which  it  may  be  prosecuted. 

An  indictment  for  permitting  a  nuisance,  returned  in  1889,  in  which  the 
only  allegation  as  to  the  time  of  the  commission  of  the  offense  is  that  the 
defendant  "heretofore,  to  wit,  on  the  day  of  188 — ,  did,"  etc.,  is  not  sufficient, 
as  it  did  not  appear  that  the  offense  was  committed  within  one  year  before 
the  finding  of 'the  indictment. 

William  Lindsay  and  C.  W.  Milliken  for  appellant  ;  G.  T.  Finn  aticl 
W.  J.  Hendrick  for  appellee 

Gay's  adm'r,  <fec.  v.  Herd. 

Filed  November  30,  1892.     Appeal  from  Owsley  Circuit  Court.     Opiuion  of 

the  court  by  Presiding  Judge  Yost,  reversing. 

//;  this  action  upon  a  {>ond  exectited  ity  n  deputy  sheriff'  to  his  principal  for  the 
faithful  performance  of  his  duties  during  the  first  term  of  the  sheriff,  it  ap 
pears  that  the  deputy  also  acted  as  such  during  the  sheriff^s  second  term.  a>nd 
that  there  was  also  a  deficit  for  that  term,  it  was  error  to  carry  all  credits  to 
the  extinguishment  of  that  liability  and  thus  throw  the  whole  bnrden  of  tfa« 
defalcation  upon  the  suretie-^  in  tha  first  bond,  who  were  in  no  event  reapao- 
sible  for  any  deficit  occuring  during  the  second  term.  The  cause  shonld  ha 
again  referred  to  the  commissioner,  with  instructions  to  ascertain  aud  re- 
port the  amount  with  which  the  deputy  is  chargeable,  as  well  as  the  credits 
to  which  he  is  entitled  on  the  business  of  the  first  term. 

John  L.  Scott  and  E.  E.  Hogg  for  appellants  ;  J.  M.  Sebastjan  for  ap* 
pellee. 
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I .  Contract —  County  bonds  issucii  in  aid  oj  railf  oad —  Intei est — Estoppel — H a r d i n 
•oonuty  sabscribed  for  |30(),000  worth  of  stock  of  the  L.  &  N.  R.  B.  Co.  to 
aid  in  the  building  of  the  railway  of  that  company,  issaing  in  payment 
thereof  $300,000  interest-bearing  coanty  bonds,  bearing  date  January  1, 
1853,  '64,  '55,  for  which  the  L,  &  N.  R.  R.  Co.  issued  to  the  coanty  30,000 
flhares  of  its  stock  of  the  par  value  of  |300,000.  The  charter  of  the  com- 
pany under  which  the  subscription  was  made  required  it  "to  allow  all  * 
*  *  holders  of  stock  *  *  *  interest  on  the  same  from 
the  time  of  paying  for  said  stock  up  to  the  time  of  making  the  first  divi- 
dend, and  issue  to  the  holder  stock  therefor."  October  8,  1861,  the  directors 
of  the  L.  &  N.  Co.  declared  a  dividend  of  a  quarter  of  one  per  cent.,  paya- 
ble in  stock  as  of  January  1,  1862,  and  further  provided  that  "interest  on 
the  stock  of  *  *  *  the  several  counties  *  *  *  be 
oalcalated  to  April  1,  1862,  and  stock  issued  for  the  same  and  for  said  divi- 
dends, as  well  as  for  the  original  certificates  of  stock,  on  the  surrender 
thereof."  Th*  company  declared  another  stock  dividend  of  ten  per  cent,  on 
January  2,  1864,  and  on  June  24,  1864,  declared  its  first  cash  dividend  of  six 
per  cent.,  payable  June  30,  1864.  In  this  action  concerning  the  right  of 
Hardin  county  to  stock  dividend  on  the  $300,000  of  stock  between  April  1, 
1862,  and  June  30,  1864,  Held— 

1.  Although  the  bonds  issued  by  Hardin  county  in  1853,  '54  and  '56  were 
dated  January  1st  of  each  year,  the  county  was  not  entitled  to  railroad 
atock  in  payment  thereof  until  the  delivery  of  its  bonds.  It  does  not  clearly 
appear  when  the  bonds  were  delivered  in  each  year,  but  it  will  be  presumed 
that  it  was  on  or  before  April  1st,  because  the  semi-annual  interest  on  the 
bonds  became  due  then.  Therefore,  the  railroad  company  will  be  required 
to  pay  a  stock  dividend,  under  its  charter,  on  the  stock  held  by  Hardin 
oounty,  beginning  with  April  1,  1853,  \54  and  '55,  when  the  stock  must  have 
been  delivered. 

2.  The  declaring  of  the  one-fourth  of  one  per  cent,  stock  dividend  by  the 
board  of  directors  of  the  railroad  company  did  not  terminate  the  right  of 
the  county  to  draw  interest  on  its  stock,  payable  in  stock.  This  right  did 
jiot  terminate  until  the  first  cash  dividend  was  declared,  viz.,  June  30,   1864. 
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3.  The  act  of  May,  1861,  amentlinj;^  the  chnrter  of  the  company,  did  not 
authorize  the  directors  of  the  L.  &  N.  R.  R.  Co.  to  atop  the  payment  af 
stock  dividends  before  the  payment  of  the  first  cash  dividend. 

4.  The  fact  that  one  of  the  three  sinking  fund  commisstoners  of  HRrdm 
county  was  present  at  a  meetinjj  of  th«  stockholders  (»f  the  railroad  cotn- 
pauy,  at  which  the  report  of  a  committee  previously  appointed  by  tht^m  vae^ 
adopted,  which  recommended  to  the  directors  of  the  company  that  the  *toe- 
fourth  of  one  percent,  stock  dividend  of  April  1,  1862.  be  declared  iu  order 
that  the  accumulation  of  stuck  interest  thereafter  might  be  prevented,  doe^ 
not  estop  the  county  to  thereafter  claim  such  interest  stock. 

5.  The  defense  of  limitation  is  not  sustained  in  this  case. 

6.  The  right  of  the  county  to  the  relief  prayed  for  herein  was  not  lout  or 
affected  by  the  fact  that  the  tax  payers  of  Hardin  county,  under  the  clmrifrr 
of  the  company,  had  converted  their  tax  receipts  into  stock  certidcnttis  of 
the  company. 

W.  P.  D.  Bush,  Wintersmith  &  Cofer,  J.  P.  Hohson,  Jno.  ^[ji^n 
Brown  and  P.  B.  Muir  for  appellants. 

Russell   Houston,  I.  tfe  J.  Caldwell  and  Win.  Lindsay  for  apjiellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Jud<?e  Lewis. 

The  Louisville  <fe  Nashville  Railroad  Connpany  was,  in  185(1,  by 
V  statute  of  this  State,  incorporated  for  the  purp().^e  of  buildinjc  a  rail- 

road from  Louisville  to  Nashville;  provision  being:  made  in  the 
charter  and  acts  amending  it  for  subscription  of  stock  by  cities^ 
towns  an<i  counties  into  or  throu^rh  which  the  road  extended  as  well 
as  by  individuals.  And  in  pursuance  thereof  Hardin  county,  by  its 
county  court,  subscrihed  30,000  shares,  equivalent  to  $300,000,  in  [My- 
ment  of  which  county  bonds  for  that  amount,  bearinof  interest, coupons 
attached,  were  issued,  payable  in  20  years,  one-third  of  them  bi  ing 
dated  January  1  of  each  of  the  years  18r>3-4-5. 

Section  5  of  an  anjendment  to  the  charter  enacted  March  20,  1851, 
is  as  follows:  **Said  company  shall  allow  to  all  subscribers  and  hnldere 
of  stock  under  the  company  interest  on  the  same  from  the  time  of 
paying  for  said  stock  up  to  the  time  of  makin}j:.the  first  divMleiid 
and  issue  to  the  holder  stock  therefor;  and  when  stock  shall  l)e  i?uly- 
scribed  for  a  branch  they  may  provide  that  siud  stock  shall  wvA  i)e 
entitled  to  draw  dividends  until  said  branch  is  completed,  but  may 
allow  interest  on  the  payments  up  to  the  completion  thereof  and  pay 
it  in  stock.'' 

October  8,  1861,  the  board  of  directors  of  the  company,  by  resolu- 
tion, declared  a  dividend  of  a  quarter  of  one  per  cent.,  payable  in 
stock  as  of  January  1,  1802,  and  provided  that '^interest  on  the  stock 
of  the  city  of  Louisville,  the  several  counties  and  individuals  be 
calculated  to  April  I,  1862,  and  stock  issued  for  the  same  and  for 
said  dividends  as  well  as  for  the  oriofinal  certificates  of  stock  on  the 
surrender  thereof.'*  the  amount  of  stock  dividend  Roing  to  Hjirdiu 
county,  under  me  resolution,  being  ^720. 

No  dividend,  either  cash  or  stock,  had  before  that  time  been  de- 
clared, nor  was  any  afterwards  until  January  2,  1864,  when  there 
was  another  stock  dividend  of  10  per  cent.,  followed  by  a  cash  divi- 
dend of  6  per  cent.,  which  was  declared  Juno  24  and  made  payHt>te 
June  30,  1864.  But  the  interest  provided  for  by  the  section  quotwi 
was  not  allowed  by  the  company  to  continue  on  the  stock  of  any 
city,  county  or  individual  after  April  1,  1862;  the  10  per  cent,  stock 
dividend  and  the  6  per  cent,  cash  dividend  first  mentioned,  as  well 
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as.  all  subsequent  ones,  whether  cash  or  stock,  being  declared  and' 
paid  to  each  holder  according  to  his  or  its  a^Kregate  of  stock  and 
interest  up  to  April  1, 1862,  added. 

This  action  was  brouj^ht  March  19,  1869,  for  judgment  requiring 
the  company  to  issue  to  Hardin  county  additional  stock  equal  to 
amount  of  interest  on  the  sum  of  $300,000  Jroni  April  1,  1862,  when 
it  was  stoppe<l  by  the  board  of  directors,  to  June  30,  1804,  when  the 
first  cash  dividend  was  declared,  less  amount  of  the  fractional  divi- 
dend mentioned  and  also  for  the  additional  dividends  the  county 
was  entitled  to  on  that  basis,  but  withheld  by  the  company. 

The  judgment  of  the  iowercourt  dismissing  the  action  wasaftirmed 
by  this  court  in  1878,  but  a  rehearing  was  granted  and  re-argumeot 
ordered,  which,  however,  did  not  take  place  until  1885,  and  decision 
*>f  the  case.has  been  further  delayed  several  ye;irs  awaiting  briefs  of 
counsel. 

As  will  be  readily  seen  the  main  question  in  the  case  is  whether 
the  stock  dividend  of  a  fourth  of  one  per  cent.,  declared  April  J, 
1862,  was  such  compliance  with  section  o  of  the  act  of  March  20, 
I80I,  as  authorized  or  justified  the  board  of  directors  to  stop  running 
of  interest  on  the  stock  therein  mentioned. 

It  is  manif(*st  and  in  defendants'  answer  admitted  that  Hardin 
county  was,  in  meaning  of  that  section,  holder  of  stock  to  the 
amount  of  $300,000  and  entitled  to  interest  on  it  payable  in  sto«'k  of 
the  company.  But  an  incidental  question  is  made  by  counsel,  we 
\^'ill  now  dispose  of,  as  to  the  tinie  that  interest  began,  whether 
January  1  or  April  1  of  the  respective  years  the  bonds  were  issued. 
As  the  county  did  not  become  holder  of  the  stock  until  delivery  and 
acceptance  of  the  bonds  in  payment  of  it  the  date  of  that  transaction 
rather  than  date  of  the  bonds  should  be  treated  as  the  time  interest 
on  the  stock  commenced.  And  in  absence  of  evidence  of  the  precise 
date  of  such  delivery  and.  acceptance  it  may  be  fairly  presumed 
April  1  was  the  time,  because  that  date  and  Ortober  1  of 
each  year  seem  fixed  for  payment  of  semi-annual  interest  on  the 
bonds. 

It  is  evident  that  subscription  of  stock  by  the  city  of  Louisville 
and  counties  through  which  the  road  would  pass  was  chiefly  relied 
on  by  the  comr»any  and  without  such  aid  the  enterprise  would  not 
have  been  carried  out,  even  undertaken;  for  of  the  sum  of  $2,535,- 
707.60,  amount  of  slock  subscribed  and  r)aid  for  up  to  April  1,  1862, 
oniy  $135,706.60  was  private  subscription.  It  must  be,  therefore, 
presumed  that  the  terms  and  conditions  of  such  corporate  subscrip- 
tion of  stock  were  intended  to  be  such  as  to  make  as  easy  as  possible 
the  heavy  burden  of  taxation  imposed  upon  each  county  and  at  the 
same  time  so  explicit  and  obligatory  they  could  not  be  misconstrued 
or  evaded  by  either  party  to  the  contract. 

The  only  character  of  dividend  mentioned  in  any  of  the  acts 
passe<i  previous  to  the  sub-^cription  of  stock  and  issue  or  bonds  by 
Hardin  county,  or  that  the  board  f)f  directors  had  the  authority  to 
make  is  that  referred  to  and  described  in  section  19  of  the  charter, 
approved  March  5,  1850,  as  follows:  **That  said  president  and 
directors  shall  annually  or  semi-annually  declare  and  make  such 
dividend  as  they  may  deem  proper  of  the  net  profits  arising  from 
the  resources  of  said  company  after  deducting  the  necessary  current 
and  probable  contingent  expenses,  and  that  they  shall  divide  the 
sanne  among  the  stockholders  of  said  company  in  proportion  to  their 
respective  shares."  And,  it  seems  to  us,  it  would  be  harri  to  find 
language  that  more  accurately  and  fullv  describes  a  cash  dividend 
or  nnore  certainly  and  completely  excludes  the  idea  of  a  stock  divi- 
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dend  than  is  done  by  that  then  used.  Moreover  to  terminate  interest 
•on  the  stock  whenever  the  board  of  directors  of  the  company  might 
choose  to  declare  a  mere  stock  dividend,  however  insigniiicaDtf 
would  have  been  utterly  Inconsistent  with  the  plainly  expressed 
terms  upon  which  county  subscriptions  were  made  as  well  as  sub- 
versive of  the  plan  distinctly  provided  in  the  various  acts  for  meet- 
ing? principal  and  interest  of  the  bonds. 

By  section  7  of  the  act  of  Jaouai'y  9, 1862,  it  is,  in  substance, 
provided  that  in  any  case  of  a  county  subscribing  tothecapital  stock 
of  the  company  and  issuinj?  bonds  to  pay  therefor,  and  until  the 
dividends  on  the  stock  subscribed  shall  be  sutflcient  to  pay  interest 
bn  said  bonds  the  county  court  shall  levy  a  tax  on  the  property  of 
the  county  sufficient  to  pay  such  interest. 

Section  12,  same  act,  provides  that  all  dividends  received  upon 
the  stock  held  and  owned  by  any  county  shall  be  sacredly  set  apart 
as  a  sinking:  fund,  to  be  only  used  for  payment  of  the  principal  and 
interest  of  the  bonds. 

Section  13  provides  for  levying  a  direct  tax  to  redeem  the  bonds 
in  case  the  dividends  on  the  stock  held  by  a  county  shall  not  be  suf- 
ficient to  enable  the  county  to  redeem  them  at  maturity  by  means 
of  the  sinking  fund. 

Seciion  14  provides  that  in  case  a  direct  tax  is  levied  to  redeem  the 
bonds  at  maturity  the  commissioners  of  the  sinking  fund  shall  cause 
to  be  transferred  to  the  order  of  the  tax-payers  the  stock  held  by  the 
county  upon  delivery  to  Said  commissioners  of  the  receipts  of  the 
holders  thereof  of  an  amount  equal  to  one  share  of  stock. 

Se<'tion  15  provides  that  upon  the  date  of  the  first  dividend  and 
thereafter  upon  presentation  and  surrender  at  the  olfice  of  the  com- 
pany of  receipts  for  taxes  paid  to  defray  interest  on  the  bonds  given 
by  any  county  the  company  shall  issue  to  the  holders  thereof  stock 
for  tlie  same. 

But  that  section  was  so  amended  by  section  14  of  the  act  of  Jan- 
uary 17,  18'i(),  that  any  tax-payer  might  thereafter,  even  before  the 
date  of  the  first  dividend  mentioned  in  section  15  of  the  act  of  1852, 
present  his  tax-receipts  to  the  county  commissioner  appointed  for 
the  purpose,  and  obtain  a  certificate  setting  forth  the  number  of 
shares  and  fractions  of  shares  to  which  the  holder  is  entitled,  and 
upon  presontation  of  such  certificate  obtain  from  the  railroad  com- 
pany certificates  of  stock  in  shares  and  fractions  of  shares,  and  it  was 
proviiled  that  he  should  be  entitled  to  all  the  rights  and  privileges 
of  a  stockholder,  dnt  that  sxioh  stock  should  7iot  bear  interest. 

It  is  plain  that  the  various  county  subscriptions  were  made  upon 
the  faith  and  agreement  of  the  company  that  the  stock  paid  for  with 
interest-bearing  bonds  should  bear  interest  pa^'able  in  stock  until  a 
cash  dividend  was  declared  with  which  to  remove  or  le?*8en  the 
burden  of  taxation,  for  we  have  not  discovered  a  single  provision  in 
the  charter  or  amendments  that  authorized  the  board  of  dirtH'tors 
to  stop  the  interest  in  any  other  event  or  upon  any  other  condition. 

The  act  which  it  Is  contended  conferred  the  authority  was  passed 
May  10,  1801,  and  is  as  follows:  **That  the  L.  &  N.  Railroad  Company 
is  authorized  to  withdraw  by  purchase  fractional  shares  of  stock  and 
interest  smpt  and  to  sell  fractions  to  make  full  shares;  and  is  alsc 
authorized  to  increase  the  capital  stock  of  said  comany  to  an  araount 
sufficient  to  represent  the  full  cost  of  the  road  and  branches  in  stock: 
also  to  liquiaate  any  of  the  mortgage  or  other  debts  of  the  company 
by  the  issue  of  preferred  stock,  entitling  the  holder  to  dividends  a^ 
the  rate  of  4  per  cent,  half-yearly,  on  such  stock." 

But,  in  our  opinion,  that  act  does  not  repeal  nor  is  it  at  all  repag^ 
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nantto  section  5  of  the  act  of  1861,  for  it  does  not  in  any  manner 
relate  to  the  subject  of  interest  on  stocls  previously  subscribed  and 
paid  for.  It  is  true  the  capital  stock  of  the  company  is  thereby 
authorized  to  be  increased  to  an  amount  suiflcient  to  represent  the 
full  cost  of  the  road,  but  that  might  have  been  done  without  at  all 
impairing  the  rights  of  counties  already  secured  by  contract  with 
the  company. 

Nor  do  we  think  the  resolution  of  the  board  of  directors  of  October 
8, 1861,  already  mentioned,  to  declare  a  dividend  of  one-quarter  of 
one  per  cent,  in  stock  had  necessarily  or  properly  the  effect  to  stop 
interest  on  stock  which  the  company  had  agreed  to  pay,  though  it 
may  have  been  covertly  so  intended.  It  is  true  provision  was  then 
made  **that  interest  on  stock  of  the  city  of  Louisville,  the  several 
counties  and  individuals  be  calculated  up  to  April  1,  1862,  and  stock 
Issued  for  the  same."  But  even  if  intention  of  the  directors  to  thus 
summarily  put  an  end  to  contract  rights  could  be  fairly  implied 
from  the  language  used,  still  in  the  absence  of  definite  and  express 
terms  an  effect  that  would  render  it  illegal  should  not  be  given  to 
the  resolution,  especially  as  it  may  be  construed  so  as  to  be  con- 
sistent with  the  statutes. 

It  does,  however,  appear  that  May  27,  1862,  the  president  of  the 
company  sent  to  the  county  court  or  commissioners  of  the  sinking 
fund  of  iKardin  county  a  statement  of  the  stock  dividend  of  one- 
fourth  of  one  per  cent.,  and  a  proposed  agreement  to  be  signed  by 
them  for  settlement  of  the  county's  stock  account  by  stopping  the 
interest  at  April  1,  1862,  but  that  proposition  was  declined.  And 
there  does  not  seem  to  have  been  any  lurther  official  action  taken 
or  direct  notice  given  to  Hardin  county  of  the  purpose  to  stop  interest 
on  the  stock  until  January,  1864,  when  the  stock  dividend  was  made 
and  declared  on  that  basis,  as  was  also  the  cash  dividend  of  June 
30,  1864. 

According  to  the  agreed  facts  in  this  case  the  amount  of  tax- 
receipts  (converted  by  the  tux-payers  of  Hardin  county,  or  by  those 
to  whom  they  had  been  sold  and  transferred,  into  certificates  of  stock 
prior  to  April  1, 1862,  was  the  sum  of  $174,419.25,  and  the  amount 
so  converted  between  that  date  and  June  30,  1864,  was  the  sum  of 
$40,800.84.  But  though,  according  to  the  charter  and  amendments, 
such  stock  certificates  were  as  they  accumulated,  and  at  the  first  and 
each  subsequent  making  and  declaring  cash  dividends  to  be  deducted 
from  and  to  that  extent  lessen  dividends  on  amount  of  stock  orig- 
inally issued  to  the  county,  they  were  not,  as  expressly  provided  by 
the  act  of  1856,  to  bear  interest. 

It  will  thus  be  seen  that  as  a  result  of  the  action  of  the  board  of 
directors  the  stock  ot  Hardin  county  was,  on  June  30,  1864,  reduced 
not  only  to  the  extent  of  the  entire  accumulation  of  stock  certificates 
up  to  that  date  and  dividends  thereon  ratably  lessened,  but  still 
farther  reduced  to  the  extent  of  interest  thereon  from  April  1,  1862, 
up  to  that  date,  which  should  have  been  added  to  the  principal  sum 
but  was  withheld. 

It  is,  however,  contended  the  county  was  not  prejudiced  thereby 
because  what  was  lost  in  interest  was  gained  by  the  tax-payers. 
That  position  is  not  entirely  correct,  and,  if  it  was,  would  not  excuse 
violation  of  a  right  plainly  given  by  the  statutes  under  which  the 
subscription  of  stock  was  made  and  accepted.  But  it  is  not  a  reason- 
able assumption  that  the  stock  certificates  were,  at  the  time,  held 
wholly  by  tax-payers  of  the  county,  on  the  contrary  common  ob- 
servation teaches  that  tax-receipts  usually  find  their  way  into  pos- 
session of  speculators  who  are,  not  seldom,  directors  of  the  company 
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having  the  best  knowlede:e  of  their  real  value  as  well  us  power  to 
regulate  and  control  it.  Besides,  even  if  the  holders  at  j^uch  ceriif- 
ieates  had  been  altogether  tax-payers  of  the  county  the  fjahi  to  them 
would  not  have  been  any  thing  like  full  compensatifiti  for  tht*  \am 
to  the  county  of  the  interest  on  the  original  subscripti-ni  from  April 
1,  1862,  to  June  30,  1864.  For  the  county  bonds  were  not  due  in 
1862  and  the  loss  of  intei-est  after  that  date  to  that  extent  les?ieiied 
the  fund  set  apart  as  required  by  statute  and  intended  to  int^et  the 
principal  and  thus  injured. both  the  county  and  tho.-^e  requirM  to 
pay  subsequeYit  taxes.  But  there  is  no  is^jue  in  this  citse  between 
Hardin  and  tax-payers  thereof,  but  the  simple  question  U  ns  to  the 
logal  right  of  the  county  to  the  interest  on  the  stock,  which  was 
withheld,  as  we  think,  arbitrarily  and  illegally. 

The  plaintiff  is,  therefore,  entitled  to  the  relief  sought  unJesi  some 
one  of  the  grounds  relied  on  is  an  available  defense. 

It  appears  that,  October  8,  1861,  a  committee  appointed  at  a 
previous  meeting  made  a  report  to  the  stockholders,  recommeudini,^ 
that  in  order  to  prevent  the  further  accumulation  of  inttTifSt  stork 
after  Aprtl  1,  1862,  a  dividend  of  one-fourth  of  one  p^r  cent.,  pay- 
able in  stock,  be  made.  And  the  fact  one  of  the  sinking  fund  com- 
missioners of  Hardin  county  was  present  when  the  ?5toekholder!s, 
by  vote,  appeared  and  adopted  that  recommendation  of  the  com- 
mittee is  pleaded  and  relied  on  as  an  estoppel.  The  action  of  that 
single  commissioner  is  not  shown  to  have  been  authorize  d  either  by 
the  Hardin  county  court  or  by  the  other  twocommissiont  r^j  andc/o 
not  be  regarded  as  binding  on  the  county,  especially  as  it  was  utterly 
without  any  statutory  sanction  and  in  fact  in  the  teeth  nf  the 
statutes.  Besides  the  action  of  the  stockholders,  even  a^suininff 
Hardin  county  was  fully  represented  in  the  meeting,  war^  no  more 
than  a  mere  recommendation  to  the  board  of  directors.  And  even 
the  resolution  the  board  adopted,  properly  construed  as  already  in- 
dicated, did  not  amount  to  stopping  the  interest. 

So  far  from  doing  any  act  by  its  county  court,  or  a  majority  of 
sinking  fund  commissioners,  amounting  to  an  estoppel,  the  flr>tt 
distinct  and  authoritative  proposition  to  stop  the  runninitr  of  interest 
made  by  the  i)resident  of  the  board  of  directors  in  1862  wMsdeclinKi, 
and,  October,  1864,  the  county  court  adopted  resolutions  protecting 
against  it.  And  it  is  agreed  tliat  various  conferences  of  agt^nts  and 
attorneys  of  the  county  and  officers  of  the  company  took  place  l>etween 
that  time  and  the  commencement  of  this  action,  with  a  view  to 
compromise  the  dispute  as  to  interest  on  the  stock  for  the  period 
mentioned,  which  proved  abortive. 

It  seems  to  us  that  neither  the  defense  of  limitation  nor  e:^toppel 
can  avail.  Nor  do  we  think  the  acquiescence  of  other  counties  in 
the  mode  adopted  by  the  board  of  directors  for  adjusting  the  stock 
and  interest  accounts  can  affect  or  impair  the  right  of  Hurdin 
county  which  is  distinct  and  independent,  for  they  need  not  have 
been,  nor  is  there  the  slightest  evidence  they  were  niisltad  or  de- 
ceived by  the  conduct  of  Hardin  county  or  its  officials 

It  is  contended  the  company  Jiad  sufficient  resources  in  April,  1S6:2, 
to  justify  declaring  a  cash  dividend,  and  that  as  it  was  thought  ex- 
pedient by  the  hoard  of  directors  and  was  to  the  true  intere?5t  uf  all 
stockholders,  counties  as  well  as  individuals,  to  use  the  riioney  to 
pay  off  debts  of  the  company  and  better  condition  of  the  corporate 
property,  it  would  be  more  inequitable  to  grant  the  relief  prayed 
for. 

We  think  there  is  enough  in  this  record  to  clearly  show  the  con- 
dition of  the  company  was  not  such  as  to  authorize  a  cash  dividend 
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In  1861  or  1862,  and  that  it  would  have  been  improper  for  the  direc" 
tors  to  have  declared  any.  It  is  sufficient  as  to  this  case  they  did 
not  do  so,  and,  consequently,  the  event  or  condition  did  not  then 
occur  upon  which  alone  the  interest  on  the  stock  of  Hardin  county 
could  be  stopped,  and  it  having  been  illegally  and  to  the  injury  of 
the  county  done  it  is  now  entitled  to  the  relief  asked,  which  consists 
in  issuing:  to  it  stock  as  of  June  30,  1864,  in  amount  equal  to  the 
interest  on  $300,000  from  April  1,  1862.  to  that  date,  and  payment  of 
such  additional  dividends  as  the  county  was  entitled  to  on  that  basis 
and  interest  on  amounts  from  the  several  dates  upon  which  they 
ought  to  have  been  paid  but  were  withheld. 

The  judgment  is  reversed  and  cause  remanded   for  proceedings 
-consistent  with  this  opinion. 


Commonwealth  v.  McKay. 
{Filed  Oct,  8.  1892— i\^o^  to  be  renorted.) 

1.  An  attorney  has  a  right  to  rcfme  to  pav  to  his  client  momy  collected  for  him 
when  the  client  14  indebted  to  the  attorney  in  a  sum  exceeding  the  amoant 
collected. 

2.  Failure  of  attorney  to  account  to  client  for  money  collected — In  response  to  a 
rale  i«8ued  by  the  Jefferson  Circuit  Court  against  an  attorney  to  show  cause 
i¥hj  he  should  not  be  suspended  from  the  practice  of  his  profession,  under 
article  1,  chapter  5,  Gbueral  Statutes,  for  failing  wrongfully  to  pay  over 
money  collected  by  him  for  his  client,  the  attorney  answered  that  the  client 
was  indebted  to  him  in  an  amount  largely  in  excess  of  the  snm  collected,  for 
which  amount  he  had  instituted  a  suit  in  the  Baliitt  Circuit  Court,  which 
was  then  pending.  Held — That  the  response  presented  a  good  defense,  and  it 
appearing  that  the  claim  was  asserted  in  good  faith  by  the  attorney,  the  Jeffer- 
son Circuit  Court  could  not  usurp  the  jurisdiction  of  the  Bullitt  court  to 
determine  the  merits  of  snch  claim. 

3.  S.ime — The  client  having,  subsequent  to  the  discharge  of  the  first  rale, 
renewed  it  on  the  ground  that  the  Bullitt  court  had  decided  adverse  to  the 
^ttorney^B  claim,  an  answer  by  the  attorney  to  the  second  rule  setting  up 
the  discharge  of  the  first  rule  absolutely,  and  averring  that  he  had  super- 
seded the  judgment  rendered  bj  the  Bullitt  court,  and  that  the  case  was  then 
pending  by  appeal  in  the  Superior  Court,  presented  a  plea  in  bar  to  the 
second  rule.  This  court  can  not  assume  that  the  answer  to  the  rule  set  up 
by  the  attorney  was  a  sham  defense. 

Xiane  &  Burnett,  Rives  <fe  Spalding  and  W.  J.  Hendrick  for  ap- 
pellant. 

Pairleigh  &  Straus  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

•Opinion  of  the  court  by  Judge  Pryor. 

This  is  a  proceeding  under  article  1  of  chapter  5,  General  Statutes, 
to  suspend  the  appellee  from  the  practice  of  his  profession  for  failing 
wrongfully  to  pay  over  money  collected  by  him  for  his  client,  Lan- 
caster. The  statute  authorizes  his  suspension  for  twelve  months  or 
until  the  money  collected  shall  be  paid. 

In  the  month  of  October,  in  the  year  1891,  a  rule  was  issued  against 
the  appellee  to  show  cause  why  the  penalty  found  in  the  statute 
i^hould  not  be  imposed.    He  appeared  and  filed  a  response  to  the  ef- 


Digitized  by  VjOOQIC 


408  STEMBRIDGE   V.    BRITSCHU. 

feet  that  Lancaster  was  indebted  to  him  in  a  rauth  larger  amnunt 
than  the  sum  collected  by  him,  and  that  he  had  instituted  jin  actifni 
in  the  Bullitt  Circuit  Court  to  recover  the  indebtednt^H-s*  crwlitin^  oo 
his  account  the  amount  of  money  claimed  by  his  client.  There  wm 
an  issue  made,  much  proof  taken  and  a  final  order  entered  in  that 
case  discharpfing  the  rule,  the  court  holding  that  the  chiiru  of  the  Ap- 
pellee was  asserted  in  good  faith,  and  the  JeffernoTi  Cinniit  Ckujrt, 
from  which  the  rule  went,  would  not  undertake  to  usurp  the  juris- 
diction of  the  Bullitt  Court  in  the  case  then  pending  betwf*en  tliese 
parties. 

In  June,  1892,  the  Bullitt  Court  having  decided  adverse  to  the  ap- 
pellee, the  rule  was  again  renewed  in  the  Jefferson  Circuit  Court  and 
the  same  defense  interposed,  with  the  further  averment  that  thr  ap- 
pellee had  superseded  the  judgment  rendered  in  \he  Bullitt  Circuit 
Court,  and  the  case  was  then  pending  by  an  appeal  in  the  SujRTior 
Court.  If  the  answer  was  good  on  the  first  rule  it  wns  on  the  second, 
and  the  plea  in  bar,  it  seems  to  us,  ought  to  have  prevaikxL  The 
proceedings  on  the  first  rule  were  not  dismissed  without  prejutiiee^ 
but  an  order,  final  in  its  character,  discharging  the  ruje  upon  boih 
the  pleadings  and  proof.  The  opinion  rendered  by  the  court  foniis 
no  part  of  the  record,  and  if  it  did  the  question  preseiite*!  i;^,  can  the 
attorney  decline  to  pay  over  money  to  his  client  wlien  the  latter  L* 
indebted  to  him  in  a  sum  exceeding  the  amount  colh>ct4^d?  We  think 
it  clear  that  he  can,  and  to  adjudge  the  response  of  the  attorney  (o 
be  a  sham  defense  would  be  assuming  that  he  has  not  only  forfeited 
his  right  to  practice  his  profession,  but  lost  his  pei-sonal  and  profe^ 
sional  integrity  by  asserting  a  false  claim  against  hi^  client  in  onler 
to  arrest  the  payment  of  what  he  admits  has  been  coHected-  It  may 
be  said,  to  the  credit  of  the  profession,  although  trustees  for  their 
clients  without  bond,  that  cases  seldom  occur  where  tliis  cuntideo- 
tial  relation  is  violated  or  professional  honor  les:^  value<I  than  the 
dollars  and  cents  collected  for  clients.  Whatever  nmy  be  the  result 
of  the  litigation  pending  on  the  appeal  the  good  faith  of  the  attor- 
ney accompanied  that  record. 

Judgment  affirmed. 


STEMBRIDGE    V.   BrITSCHU. 

(Filed  Oct,  8,  lH92—Noi  to  be  repor(efL) 

Ejectment — Rights    of  intruder — Adverse  possession — PlaiiitifTrt    in  ejectmetnt. 
and    those  under  whom  they  claim,  have  been  io  posseasiuu  of  ctrrtAiu    Und 

since    1864,    claimin^jr    to  a    wellf   defined   boundary in    an   notion  by 

them  against  an  intruder,  who,  without  any  rij^ht  or  claim  of  title*  hu 
entered  upon  and  taken  possession  of  a  part  of  the  land  w^nv  itd  exterior 
boundary,  such  intruder  can  not  successfully  plead  that  the  boundary  line 
between  plaintiffs  and  the  adjacent  land  owner  is  not  located  ns  claimed  by 
plaintiffs,  and  that,  therefore,  the  land  in  controversy  d{>eH  not  belong  to 
them,  the  defendant  not  holding  any  title  under  &Gch  adjacent  land 
owners.  Plaintiffs  had  constructive  posscHsion  of  this  land  for  more  than 
the  statutory  period,  and  defendant  can  not  defend  his  own  wrong  by  lb« 
titles  of  others  with  whom  he  has  no  connection. 

8.  B.  Vance  and  R.  H.  Cunningham  for  appellant, 

Montgomery  Merritt  for  appellee.  * 

Appeal  from  Henderson  Circuit  Court. 
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Opinion  of  the  court  by  Jud^e  Prj'or. 

Henderson  &  Co.'s  grant  embraced  a  large  area  of  land  on  Green 
river,  and  this  land  having  been  divided,  lot  No.  6  was  conveyed  to 
David  Hart's  heirs  in  the  year  1797.  This  was  known  as  the  north- 
ern half  of  the  grant.  The  southern  half  was  allotted  to  and  divided 
between  Richard  Henderson's  heirs  and  Bullock's  heirs.  Hart's 
heirs  had  a  partition  of  their  half  of  the  land  in  the  year  1811.  The 
title  to  the  land  allotted  to  Henderson's  heirs  or  a  part  of  it  passed 
to  various  vendees  and  was  finally  sold  and  purchased  under  judicial 
proceedings  by  A.  B.  Barrett,  and  a  deed  made  to  him  by  the  com- 
missioner, describing  the  lands  by  metes  and  bounds  as  far  back  as 
the  year  1854. 

In  1869  the  heirs  of  Barret  eonve3^ed  this  land  to  John  and  W.  T. 
Barret,  and  in  November,  1869,  the  Barrets  conveyed  it  to  John  F. 
Britschu,  who,  or  his  descendants,  now  owns  it.  The  land  sold  by 
the  Barrets  to  Britschu,  and  deeded  through  Henderson's  heirs, 
bounds  on  lot  No.  6,  allotted  to  Hart's  heirs,  and  one  of  the  questions 
made  in  this  case  arises  as  to  the  dividing  line  between  Hart's  heirs 
and  Henderson's  heirs.  While  the  wife  of  Britschu  and  her  chil- 
dren were  in  the  possession  of  this  land  under  the  deed  from  the 
Barrets,  made  in  1869,  and  not  many  years  before  the  institution  of 
this  suit,  the  appellant  entered  within  the  boundary  of  the  deed  made 
to  their  ancestor  by  the  Barrets,  and  within  the  boundary  made  by 
the  commissioner  to  A.  B.  Barret  (from  whom  the  two  Barrets  de- 
rived title)  in  the  year  1854,  and  having  entered,  these  appellees, 
the  heirs  of  Britschu,  brought  this  ejectment  against  him. 

It  is  shown  that  the  heirs  of  Britschu,  and  those  under  whom  they 
claim  have  been  living  on  this  land  continuously  for  many  years, 
claiming  to  the  extent  of  the  boundary  of  the  deed  made  to  their  an- 
cestor by  the  Barrets,  but  it  is  insisted  that  when  the  defendant  en- 
tered they  had  no  actual  occupancy  of'  the  land  upon  which  his 
entry  was  made,  and  that  the  part  of  the  land  upon  which  he  did 
enter  was  in  Hart's  division  and  had  been  allotted  to  one  Hillyer. 
In  other  words,  it  is  claimed  that  all  the  land  embraced  by  the  deed 
of  the  Barrets  to  the  ancestor  of  the  plaintiffs  by  the  former  allot- 
ment to  Hart's  heirs  passed  no  title  by  possession  or  otherwise  to 
the  plaintiffs,  because  there  was  no  actual  entry  upon  it.  It  is  con- 
ceded there  was  no  actual  entry,  and  the  possession  of  the  vlaintiffe 
as  to  this  part  of  the  land  being  only  constructive,  it  is  insisted  that 
the  statute  did  not  run  as  against  Hart's  heirs  or  Hillyer,  because 
they  could  not  have  had  a  cause  of  action  until  there  was  an  entry 
on  their  land. 

The  defendant,  therefore,  relies  on  the  title  of  Hart's  heirs  or  Hill- 
yer to  defeat  the  claim  of  the  plaintiffs  upon  the  familiar  rule  that 
the  plaintiff  must  recover  on  the  strength  of  his  own  title  and  not 
the  weakness  of  his  adversary. 

There  is  no  pretense  that  the  defendant,  Stembridge,  has  title,  or 
thecolor  of  title,  or  that  his  possession  is  in  any  manner  connected 
with  that  of  Hart's  heirs.  He  occupies  the  position  of  a  mere  in- 
truder, questioning  the  location  of  the  boundary  line  between  the 
owners  of  this  large  grant  of  land,  made  nearly  a  century  since,  with 
the  appellees  in  the  possession  of  a  well  defined  boundary  by  deed 
made  in  1869,  and  that  boundary  made  by  deed  through  a  commis- 
sioner to  one  of  his  remote  vendors,  A.  B.  Barret,  as  far  back  as  the 
year  1854,  more  than  thirty  years  before  this  defendant  entered. 

We  can  not  well  see,  therefore,  how  the  appellee  could  have  been 
affected  by  an  erroneous  ruling  of  the  court  below  as  to  the  instructions 
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or  the  admissibility  of  testimony.  The  record  shows  that  he  eotered 
without  right  and  without  title.  The  case  presented  is  odl^  of  houn- 
dary,  with  some  uncertainty  as  to  the  real  division  Hue,  hut  when 
there  has  been  an  acquiescence  for  near  thirty  yt^ar-i  in  what  whh  Re- 
garded as  the  true  line,  and  th«  plainttfTs  and  their  vendiir^t  in  \m^ 
session  claiming  to  a  well  defined  boundary  that  dne*  not,  fmni  th*^ 
weight  of  the  testimony,  intcfere  with  the  title  r>f  ll-irt^s  heir-!,  why 
should  the  common  law  judge  or  the  chanceiltir,  fnr  tlie  pnitt*i'liun 
of  a  mere  squatter,  with  no  assertion  of  claim  by  Ilillyer  or  Hart^s 
heirs,  undertake  to  fix  the  real  boundary  for  hi^  henetil?  As  saiti  by 
this  court  in  Fowke  v.  Darnall,  courts  in  mod*'rn  thnes  have  Icime"! 
considerable  against  permittinjr  a  defendant,  wlici  came  in  Uy  wrong, 
from  protecting  that  wrong  by  the  titles  of  other.i  with  which  hV 
is  unconnected.    5  Littell,  321. 

Here  the  plain fifls  have  been  in  the  actual  poj?se?^lfm  of  the  traet 
of  land  sold  them  by  the  metes  and  bounds  beyond  the  statutory 
period,  claiminur  it  as  their  own,  but  this  defendant  chiim^lhtit  a 
part  of  li he  tract  isir.  Hart's  allotment,  and  as  no  actual  entry  w«s 
made  on  that  part  by  the  appellant,  he  must  remain  uud i?*lurl>Hl. 
He  will  not  be  protected  in  that  manner  for  the  reason  ttuit  the 
boundary,  in  so  far  as  mere  intruders  are  cmu'erned,  nnHt  be  re- 
garded as  fixed  by  the  long  continued  and  uninterrupted  cLurn  of 
the  [)laintilfs. 

In  fact,  after  the  lapse  of  so  many  years,  witli  the  hnirs  of  Hart  as 
defendants,  and  in  the  absence  of  an  actual  entry  by  tht*m»  it  nnj^lit 
well  be  assumed  that  they  have  acquiesced  in  tiiu  ijuunihiry,  iw 
claimed  by  the  appellees. 

Judgment  below  is  atfirmed. 


Walters  v.  Richardso.v. 
(Filed  OcMl,  1892.) 

1.  ConsUtuttonal  law— Title  to  act — The  act  of  1890.  entitled  '*Au  act  to  de- 
fine the  coanty  line  of  Estill  county,"  is  not  uncoDtftitntionnl  by  rea^oii  of 
its  title,  although  saoh  act  does  not  merely  make  detinite  and  certnia  h 
bonndarj  line  theretofore  in  doubt,  but  so  changes  the  location  of  n  bauDd* 
ary  line  as  to  transfer  from  Estill  to  an  adjoining  00a  uty  one  bun  died  nod 
sixty  voters  and  about  $176,000  worth  of  property.  The  Legialuture.  it  i» 
presumed,  used  the  word '^define"  in  the  title  to  the  act  in  its  enlarged  mean- 
ing, and  the  title  so  understood  is  not  misleading  01  deoepttve. 

2.  Same — Parties  to artions^-ln  a  controversy  betwetin  tbb  MherJflf  of  Estill 
county  and  one  of  the  voters  transferred  from  that  coanty  by  aaid  ntUB- 
court  will  not  attempt  to  determine  whether  or  not  the  Leji^iBlatate  wa^  mis- 
lead in  passing  such  act,  or  that  it  had  before  it  at\  S&a^  requiring;  iht 
boundary  to  be  fixed  at  the  place  designated  in  thti  aot.  The  Le^^Ulntaro 
had  plenary  power  of  the  subjeot-mitrer  of  the  act,  and  tha  c^cmirt  nnjit 
assume  that  it  made  a  full  investigation  and  had  thorough  knowledgo  of  ths 
facts  relating  thereto.  The  validity  of  an  act  which  \a  regalar  and  valid  on 
its  face,  and  which  affects  the  entire  tax-paying  popuUtiot)  of  two  coaaties. 
ought  not  to  be  determined  in  this  action,  to  which  none  of  them  hav«  bwa 
made  parties. 

W.  P.  Smith  for  appellant. 

J.  B.  White  and  Hup^h  Hiddell  for  appellee. 

Appeal  from  Estill  Court  of  Common  Pleas. 
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Opinion  of  the  court  by  Judge  Pryor. 

Duriner  the  session  of  the  Legislature  for  the  years  1889  and  1890 
-an  act  was  passed,  entitled  an  "Act  to  define  the  county  line  of  Estill 
county."  The  recital  of  that  act  shows  that  the  citizens  of  that 
county  were  unable,  by  reason  of  the  uncertainty  as  to  the  location 
of  the  boundary  line,  to  know  whether  they  were  the  citizens  of  Estill 
or  some  other  county,  and  then  the  act  proceeds  to  define  the  bound- 
-ary  line  in  such  a  specific  mode  as  to  reujove  all  doubt  as  to  the  true 
boundary  line. 

The  title  of  the  act  and  all  the  steps  following  the  title  show  it  to 
be  a  valid  enactment  and  subject  to  no  constitutional  objection. 
The  legislation  is  authorized  by  the  title,  for  the  act  clearly  defines 
the  boundary  of  Estill  county.  It  is  claimed,  however,  that  the  title 
ifi  misleading  and  deceptive  because,  upon  the  agreed  facts,  the  Leg- 
islature, instead  of  defining  a  boundary  that  was  uncertain,  abandoned 
the  uncertain  boundary  and  so  changed  the  line  as  to  take  IGO  voters 
from  the  county  of  Estill  and  included  them  within  the  territory  of 
Ihe  county  of  Powell,  an  adjoining  county,  and  with  these  citizens, 
taxable  property  of  the  value  of  $175,000  was  transferred  from  the 
county  of  Estill  to  the  county  of  Powell. 

The  question  originated  in  this  manner:  The  sheriff  of  Estill  county, 
<iisregarding  the  legislative  enactment  of  1890  defining  the  bound- 
ary of  that  county,  endeavored  to  collect  the  taxes  of  a  tax.  payer 
who  had  been  included  within  the  county  of  Powell  by  the  act  of 
1890,  and  his  property  assessed  in  Estill  county  as  if  no  change  in 
the  boundary  had  been  made.  The  tax  payer  enjoined  the  sherifl" 
of  Estill  from  coercing  payment  in  that  way,  insistmg  that  he  owed 
his  allegiance  to  Powell  county  and  not  to  Estill.  The  sherirt*,  in  an- 
swer to  the  petition  of  the  citizen,  the  plaintiff',  set  up  the  fact  that 
although  the  legislative  act  upon  its  face  was  regular  and  proper,  the 
title  of  the  act  had  been  departed  from,  and  instead  of  defining  an 
uncertain  boundary,  the  boundary  of  Estill  had  been  greatly 
diminished  and  that  of  Powell  greatly  enlarged;  that  the  bound- 
ary lige  had  been  changed  and  at  least  100  votei-s  taken  from  the  one 
county  and  added  to  the  other. 

A  demurrer  was  filed  by  the  plaintiff  to  the  answer  and  overruled, 
and  the  plaintiff,  electing  to  stand  by  the  demurrer,  a  judgment  was 
rendered  in  favor  of  the  sheriff,  directing  him  to  collect  the  tax  upon 
the  ground  that  the  act  under  which  the  change  of  boundary  was 
made  was  unconstitutional.  At  first  impression  it  would  heem  to  be 
a  great  hardship  on  Estill  county  to  have  its  boundary  clianged  in 
that  mode  and  that  a  fraud  had  been  perpetrated  upon  the  Legis- 
lature in  obtaining  an  enactment  that  did  not  in  good  faith  accom- 
plish the  object  in  view;  but,  when  conceding  that  the  representative 
ijf  the  people,  including  the  members  from  those  counties,  had  full 
ami  complete  power  over  the  subject  matter,  with  the  right  to  make 
certain  or  to  change  the  boundary  line  of  either  county,  can  this 
<?ourt  rightfully  determine,  in  a  litigation  between  the  citizens  of 
^Estill  county,  or  between  a  citizen  of  Estill  and  one  of  Powell  county, 
that  the  Legislature  was  misled  in  fixing  the  boundary,  or  had 
no  facts  before  it  requiring,  if  the  position  of  the  appellee  be  the  cor- 
rect one,  the  location  of  the  boundary  to  be  at  the  points  designated 
by  the  statute  of  1890,  in  order  to  remove  all  doubt  as  to  the  county 
in  which  the  tax  payer  lived?  We  think  not.  The  legislative  de- 
partment of  the  government  had  plenary  power  over  the  sutyect 
matter,  and  we  must  assume  that  a  full  investigation  was  had  of 
the  wants  of  the  people  of  Estill,  and  the  necessity  for  so  defining 
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the  boundary  as  we  find  it  in  the  act,  in  order  to  cure  the  evil  com- 
plained of.  They  may  have  used  the  word  define  in  its  enlarged 
instead  of  its  restricted  sense,  and  if  the  facts  admitted  by  the  de- 
murrer are  true,  we  must  then  assume  that  the  loegislature  intended 
the  word  define  to  have  this  enlarged  meaning. 

Where  the  act  is  perfectly  valid  on  its  face,  it  would  be  a  danger- 
ous precedent  to  say  that  the  citizen  could  present  a  state  of  facts 
in  an  answer  or  petition  admitted  by  the  opposite  jiarty  to  be  true 
on  demurrer,  or  even  by  the  testimony  of  witnesses,  so  as  ro 
justity  this  court  in  holdingtheact  unconstitutional  when  it  affects  not 
only  the  parties  litigant,  but  the  entire  tax-paying  population  of  hotn 
counties,  none  of  whom  are  heard  save  the  parties  to  the  litigation. 
Besides,  we  find  numerous  acts  passed  by  every  Legislature  defining 
the  jurisdiction  of  courts  of  justices,  defining  the  power  of  those  in 
authority,  or  defining  boundary  line's,  and  in  all  these  easels  the 
powers  are  either  enlarged  or  restricted,  the  Legislature  giving  to 
the  word  defined  its  enlarged  meaning,  and  ^^'hile,  if  the  act  on  its 
face  showed  that  the  meaning  was  restricted,  and  the  Legislature  had 
paid  no  regard  to  the  title  of  the  act,  we  would  hold  it  unconstifu- 
tional;  where  we  are  asked  to  leave  the  act  and  look  to  parol  proof 
for  the  purpose  of  showing  that  the  Legislature  did  not  mean  to  do 
that  which  it  has  done  by  express  enactment,  it  would  be  invading 
the  province  of  that  department  of  the  government  and  work  in- 
calculable mischief.  Why,  then,  did  the  Legislature  use  the  word 
defined  in  its  enlarged  sense?  The  answer  is,  because  the  fixing  of 
the  boundary,  if  the  facts  admitted  by  the  deiimrrer  are  true,  shows 
that  this  was  the  legislative  meaning,  else  they  would  not  have  taken 
a  magisterial  district  from  the  one  county  and  attached  it  to  the 
other.  In  People  v.  Headley,  36  Michigan,  447,  it  is  said  the  words 
to  define  the  extent  of  a  kingdom  or  country  must  ordinarily  res^trict 
or  enlarge  the  boundary;  and  further,  **we  have  never  heard  of  any 
question  being  made  as  to  the  want  of  authority  to  enlarge  the  posses- 
sions of  another  under  a  power  given  to  define  them.''  36  Mich.,  452. 

If,  therefore,  the  Legislature  knew,  and  we  must  assume  it  did, 
that  160  voters  were  being  taken  from  the  one  county  and  added  to 
the  other  by  this  boundary,  we  nmst  also  assume  that  such  was  the 
plain  intent,  and  the  word  define  used  by  that  body  in  its  enlarged 
and  not  restricted  sense. 

The  judgment  bt^low  is  reversed  with  directions  to  sustain  the  de- 
murrer to  the  answer  and  for  proeeedirigs  consistent  with  this 
opinion. 


Laurel  County  Court  v.  Trustees  Laurel  County  Semi- 
nary. 

{Filed  OcL  13,  1892.) 

1.  Trusts — Action  for  accounting — Where  the  act  creating  a  certain  body  of 
trnstees  to  receive  and  hold  property  for  the  benefit  of  a  oonnty  seminary  of 
learning  re  qnires  said  trustees  to  execute  a  bond  for  the  faithful  performance 
of  duty,  and  authorizes  the  county  court  to  sue  such  trustees  for  their  failure 
to  discharf^e  their  duty  under  said  act,  the  county  court  may  maintain  an 
action  in  equity  a^inst  said  trustees  for  an  accounting  and  recover  judgment 
in  said  action  for  any  balance  found  due  by  said  trustees.  The  county  eonrt 
is  not  required  to  sue  on  the  bond  for  any  balance  due  to  the  exclosion  of 
all  other  remedies. 

2.  Same— Liability  of  one  ttustee  for  acts  of  co-trustee -^^\\%i^  a  surviving  trus- 
tee is  sought  to  be  held  liable  for  the  default  of  a  deceased  co-trustee,  on  the 
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lil^roand  that  the  two  execate  a  joint  bond  for  the  performance  of  their 
duties,  the  action  must  be  on  the  bond,  and  in  a  suit  iu  equity  for  an 
accounting  no  liability  will  be  imposed  on  the  survi'ving  trustci  by  reason 
of  the  execution  of  such  bond. 

3.  Siime— Stale  claims — The  rule  holding  all  of  several  trustees  liable  for 
the  default  of  one  cotrustee,  to  whom  all  gave  a  power  of  attorney  to  sell 
the  trust  land,  and  who  received  and  failed  to  accouut  for  the  proceeds  thereof 
will  be  enforced  against  a  trustee  more  than  twenty  years  after  the  default, 
of  such  co-trustee,  who  is  now  d^afl,  especially  when  it  appears  that  the  bene- 
ficiary had  full  knowledge  of  the  fact  that  the  deceased  trustee  alone  had  pos- 
session of  such  pi'oceedr*  and  consented  to  his  retaining  control  of  same. 

Alcorn  <&  Craft,  A.  H.  Clark  and  J.  H,  Tiasley  for  appellant. 

W.  O.  Bradley  and  W.  R.  Ramsey  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Judg:e  Pryor. 

In  the  year  1834  the  Lejfislature  of  this  State  donated  to  the  county 
of  Laurel,  for  educational  purposes,  six  thousand  acres  of  land,  to  be 
located  west  of  the  Tennessee  river.  A  power  to  locate  and  sell  the 
land  was  vested  in  the  county  court,  and  under  this  power  that  court 
^ave  to  Jackson  and  others  one-half  of  the  entire  land  for  locating 
it.  After  the  division  of  the  land  between  Jackson  and  the  county 
court,  a  part  of  the  land  allotted  the  county  in  the  division  was  lost 
in  actions  instituted  under  older  surveys  or  patents.  In  the  year 
1856,  the  county  court  taking:  no  steps,  or  at  last  none  appearing,  to 
accomplish  the  purposes  of  the  donation,  an  act  was  pas-^ed  creating 
the  appellees,  Farris  and  Misart  and  one  George  Brown,  a  body  cor- 
porate, with  the  power  to  sell  the  lan<l,  and  with  the  proceeds  to 
erect  a  seminary  of  learninjyr  in  the  county  of  Laurel,  in  the  town  of 
London,  and  the  balance,  if  any,  to  be  applied  to  educational  pur- 
pases,  such  as  purchasinjr  a  library  and  apparatus,  dc.  The  corpora- 
tion was  required  to  Kive  bond  for  the  faithful  discharjje  of  its 
duties,  and  the  county  court  authorized  to  sue  the  corporators  for  a 
failure  to  discharge  the  duties  imposed  by  the  act.  The  cori)oration 
accepted  the  terms  and  the  C!)unty  court  invested  the  corporation 
with  the  title,  or  it  derived  the  power  to  sell  and  convey  from  the 
act  creating  the  'corporation.  A  bond  was  executed  by  the  corpora- 
tors and  they  proceeded  to  sell  the  land  by  giving  power  of  attorney 
to  Brown,  who  was  one  of  the  trustees  or  corporators.  They  all 
lived  in  the  county  of  Laurel, 'and  this  land  was  located  west  of  the 
Tennessee  riv'er.  This  was  in  the  year  185(5.  The  act  further  vested 
in  the  trustees  the  power  to  invest  any  surplus  of  these  sales  of  land 
in  bank  stock  or  other  profitable  investment,  the  principal  to  remain 
as  a  permanent  fund.  George  P.  Brown,  one  of  the  trustees  who 
sold  this  land,  died  in  the  year  1868,  having  sold  the  greater  part  of 
this  land,  and  with  a  part  of  the  proceeds  the  trustees,  long  prior  to 
his  death,  had  purchased  a  site  for  the  seminary,  erected  the  build- 
ing, and  the  sciiool  for  many  years  was  in  a  prosperous  condition. 
Brown,  it  seems,  retained  some  $2,500  of  the  money  derived  from 
the  lands  in  his  own  hands,  and  when  he  died  a  sum  exceeding  $2,- 
000  remained  unaccounted  for  by  him  that  he  had  held  for  many 
years.  Pie  died  insolvent,  and  this  action  was  instituted  against 
Parris,  one  of  the  onginal  trustees,  and  the  other  appellees,  as  suc- 
cessors of  those  who  had  died,  asking  for  an  account  and  a  judgment 
against  them  for  the  money  unpaid  by  Brown,  the  trustee,  who 
had  died,  with  the  interest.    The  principal  sum  they  have  collected 
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fr<Mii  Brown's  estate,  but  the  interest,  now  exceedinjif  the  priiieipat 
ift  the  t)()ne  of  contention  between  the  parties. 

It  is  first  insisted  by  the  appellees,  the  court  below  having  db- 
nilssed  the  petiti»)n,  that  the  county  court  had  no  ris^ht  to  sue  for  an 
HK'ount.  There  is  nothin^r  in  this  ohjection.  A  bond  was  required  to 
he  executed  by  the  trustees,  and  tiie  act  expressl^^  authorized  tht» 
{■imtity  court  to  sue  for  any  ne^jleil  of  duty,  and  while  it  is  argued 
this  rijrht  to  sue  applied  alone  to  a  sujt  on  the  bond,  we  think  a  fair 
interpretation  of  the  act  gave  to  the  county  court  the  power  to  cum- 
pel  an  account  and  to  sue  either  at  law  or  trinity  as  mijjfht  be  deemed 
advisable. 

The  appellees  insist  that  the  action  should  have  beeen  on  the 
blind,  while  the  appellant  maintains  that  no  bond  was  necessity  to 
make, the  trustees  liable,  and  a  court  of  equity  had  the  rij^ht  to  wm- 
jiel  an  account  and  to  render  a  jud;rnient  for  the  balance  in  their 
hands  and  deny  the  rijrht  of  the  appellees  to  force  them  to  an  iK'tirm 
on  the  l)on<l.  We  concur  with  counsel  for  the  county  court  that  a 
court  of  equity  could  require  an  account  of  the  acts  of  these  trustees 
for  so  lonjj:a  time,  and  then  render  a  judjifinent  ajjfainst  them  ftjr  any 
bnliince  that  miij^ht  be  found  due  without  reference  to  the  bond* 

The  appellee  s,  for  defense,  insist  that  they  are  not  liable  lor  the 
fiiihire  of  Brown  to  pay  this  money  over;  that  'it  was  a  breach  nf 
duty  on  his  part,  and  as  co-trustees  they  are  not  liable  for  his  jjcts 
and,  if  liable,  they  are  only  responsible  as  sureties,  and  alter  tlie 
lapse  of  more  than  twenty  years  the  claim  has  become  so  9t:ile  the 
ehiinceller  will  not  enforce  it,  and  the  statute  of  limitation  :i|>f>lies, 

Mr.  Perry,  in  his  work  on  Trusts,  says:  The  general  rule  Is,  that 
one  trustee  shall  not  be  responsible  or  liable  for  the  acts  or  dtH^^ujIt  of 
Ills  co-trustee,  and  he  cites  the  case  of  Townsly  v.  Sherborn,  where 
lands  were  conveyed  to  two  or  more  upon  trust,  and  one  receives  all 
the  profits,  his  co  trustee  shall  not  be  charired  in  chancery  for  Uw  re- 
ceipts of  him  so  dying:  or  in  default,  uidesssome  practice,  fraud  or 
evil  dealinsr  appear  to  have  been  in  them  to  the  prejudice  uf  the 
trust.     Perry  on  Trusts,  section  41o. 

Judire  Story,  section  1280,  in  his  work  on  Equity  Jurispra<lence, 
snys;  Thejreneral  rule  is,  that  they  are  responsible  only  for  their  own 
artj^and  not  for  the  acts  of  each  other,  unless  they  have  ex[>rtNsly 
aL^reed  to  be  bound  for  each  other,  or  they  have,  by  their  voluniiiry 
cij-nperation  or  connivance,  enabled  one  or  more  to  accomplish  some 
known  object  in  violation  of  the  trust."  It  may  be  argrued  I  hut  the 
trustees  did  a^ree  to  become  bound  for  each  other  in  this  case  ny  the 
execution  of  the  bond  to  the  county  court.  If  so,  the  bond  iL^^lf  ^ 
not  only  the  evidence  of  the  agrreement,  but  the  acti(m  to  chjirfre  the 
CO  trustee  must  be  on  the  bond,  for  upon  its  terms  he  ajirrees  to  stsntl 
It  constitutes  the  basis  of  recovery. 

Jrt  this  case  it  is  not  pretended  that  the  co-trustee  has  been  sued  on 
the  bond,  and  his  liability  rests  upon  purely  equitable  grrounds.  As 
to  the  sale  of  the  land  under  the  power  of  attorney,  it  has  been  held 
in  mn\e  cases  that  if  trustees  join  in  exercisinj?  a  power  of  side,  and 
one  receives  the  money,  all  will  be  responsible,  if  lost  by  the'*onere- 
ceivins:  it;  but  Mr.  Perry  sjiys  this  iirnores  the  rule  that  a  power 
must  be  strictly  ex  cuted  by  all  the  persons  to  whom  it  is  irivent 
sold  if  a  trustee  Joins  in  the'  power  but  receives  none  of  the  nnnjey, 
omits  no  duty,  and  does  no  act  tendine:  to  a  bn  ach  of  the  trust,  he 
will  not  be  held  for  a  loss  occasioned  by  a  breach  of  trust  by  other 
trnstef  s.  The  ^reat  preponderance  of  authority  is,  that  a  sale  under 
a  power  is  not  different  frotn  the  execution  of  a  receipt  for  the 
trust  money.''  1  Perry,  420. 
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Brown,  the  trustee,  who  collected  this  money,  was  regarded  a» 
perfectly  solvent.  The  reports  of  settlement  to  the  county  court 
showed  that  he  had  this  money  in  his  hands,  and  it  was  as  much 
the  duty  of  one  trustee  as  another  to  see  that  this  money  was  in- 
vested. Brown  had  the  por^session  of  this  fund,  and  when  you  at- 
tempt to  make  Farris  liable  for  Brown^s  defalcation,  after  the  lapse 
of  twenty  years  from  the  breach,  with  a  full  knowledtre  on  the  part 
of  the  county  court  that  Brown  had  this  fund,  it  seems  to  us  the 
chancellor,  in  a  case  like  this,  should  hesitate  before  fixing  a  respon- 
sibility on  one  who  has  received  no  benefit  from  the  transaction. 
This  entire  record  shows  that  it  was  a  holding  by  Brown  with  the 
consent  of  thebenefii-iary,  fully  competent  to  act,  and  with  the  con- 
sent of  the  co-trustees.  All  the  money  collected  has  been  accounted 
for  with  the  interest.  The  principal  retained  by  Brown  has  been 
paid,  and  it  is  the  interest  now  sought  to  be  collected.  It  may  well 
be  siiid,  in  a  case  like  this  and  particularly  in  a  court  of  equity,  where 
you  attempt  to  make  a  co-trustee  liable  for  the  acts  of  another  trus- 
tee, that  the  former  stands  in  the  attitude  of  a  surety,  and  no  such 
stale  claim  should  be  enforced. 

There  was  money  expended  by  these  trustees  after  the  war  in  re- 
pairing these  buildings  and  erecting  domitories  for  the  benefit  of 
the  institutions,  and  it  is  now  complained  that  this  expenditure  was* 
improper.  The  buildings  had  been  used  by  the  soldiers  and  became 
much  dilapidated,  and  when  in  this  condition  the  repairs  and  im- 
provements were  made  necessary,  and  the  money  having  been  ex- 
pended in  good  faith,  and  a  beneficial  expenditure,  we  see  no  reason 
for  holding  .these  trustees  responsible,  in  fact  these  trustees,  and 
particularly  Farris,  when  the  county  court  for  the  period  of 
twenty  yeiirs  had  neglected  to  reap  the  benefit  from  this  liberal  do- 
nation made  by  the  State,  took  charge  of  the  fund,  and  as  the  proof 
conduces  to  show,  have  succeeded  in  building  up  an  educational  in- 
stitution commensurate  with  the  gift,  and  had  shown  themselvi^ 
benefactors  instead  of  plunderers. 

The  judgment  should  be  affirmed. 


Coffey,  e(  al,  v.  Proctor  Coal  Co  ,  et  ai. 
(.Filed  Oct  l/i,  1892— .Vo^:  to  be  reported.) 

1.  Petition  for  new  trial — After  the  expiration  of  the  term  at  which  a  judg- 
ment forecloainjf  a  mortjfage  lien  was  rendered  defendants,  who  were  dnly 
served  with  samnoons  in  that  action,  and  who  failed  to  answer,  are  not  entitled 
to  a  new  trial  noerely  becanse  of  errors  in  the  judgment  or  proceedius{s  that 
would  be  safficient  to  authorize  a  reverr^al  thereof  on  appeal,  bat  which  do 
not  render  snoh  judgment  void,  and  their  petition  for  new  trial  alleging 
only  90ch  errors  Ought  to  be  dismissed. 

2.  Same — Ne^o  discovered  evidence  — Diligence  —^bwXy  discovered  evidence 
aft.er  the  expiration  of  the  term  at  which  the  judgment  was  rendered  will 
not  authorize  the  granting  of  a  new  trial  unless  such  evidence  could  not 
have  been  discovered  by  the  use  of  reasonable  diligence  before  such  judg- 
ment WHB  rendered.  The  evidence  must  be  new,  and  not  merely  cumula- 
tive in  its  character. 

After  the  judgment  foreclosing  a  mortgage  lien  on  land  was  rendered,  de- 
fendant averred  that  they  discovered  that  plaintiff  had,  without  right,  removed 
a  large  quantity  of  valuable  coal  and  lumber  from  said  land  and  converted 
the  same  to  his  own  use,  the  value  of  which  ought  to  be  credited  on  the 
mortgage  debt.     /fe/d^-That  this  is  not  a  good  ground  for  a  new  trial,  since- 
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the  defendant,  by  the  exercise  of  any  diligence,  coold  have  ascertained  1 
facts  before  the  judgment  was  rendered. 

8.  hifanh — Guardian  ad  litem — Nor  will  a  new  trial  be  granted  because  one 
defendant  wan  an  infant  when  the  snit  was  instituted  and  no  goardian  ^i 
litem  appeared  for  him,  it  appearing  that  snch  infant  became  of  age  serenl 
years  before  the  final  judgment  was  rendered,  and  was  folly  aware  of  tfa« 
pendency  of  the  suit. 

N.  A.  Richardson  for  appellants. 

Hill  &.  Denham  and  J.  W.  Alcorn  for  appellees. 

Appeal  from  Whitley  Court  of  CJommon  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

John  S.  VanWinkle  and  the  appellants'  father  and  othem  owned 
jointly,  but  in  unequal  portions,  large  bodies  of  land  lying  in  Whit- 
ley county,  Kentucky,  and  in  the  State  of  Tennessee.    In  1881  said 
VanWinkle  instituted  suit  in  the  Whitley  Circuit  Court  against  the 
appellants,  as  the  heirs  of  B.  S.  Coffey,  to  subject  their  interest  in 
the  land  lying  in  Whitley  county.    The  petition  stated  that  in  1868 
B.  S.  Coffey  executed  a  writing  which  upon  its  face  conveyed  to  Van 
Winkle  his  interest  in  said  land  absolutely  for  the  consideration  of 
$1,600;  but  the  conveyance  was  intended  to  be  a  mortgage  to  secure 
thepayment  of  that  sum.    The  petition  asked  that  the  writing  be 
declared  a  mortgage,  and  that  the  lien  be  enforced  upon  the  land  to 
satisfy  the  said  debt,  with  interest  thereon  from  1868,  subject,  now- 
ever,  to  a  credit  of  $500,  as  of  date  1881,  which  Van  Winkle  ex- 
pected to  be  able  to  realize  out  of  the  Tennessee  lands,  which  sum 
he  was  willing  to  allow  as  a  credit  in  advance  of  receiving  it.    After 
some  amendments  were  filed  making  new  parties,  in  view  of  the  sale 
of  said  land   by  Van  Winkle,  and  some  additional   allegations  in 
reference  to  the  subject-matter  of  the  original  action,  and  the  evi- 
dence was  taken,  a  judgment  was  rendered  June,  1887,  enforcing  the 
mortgage  lien  upon  the  land,  and  it  was  sold  to  satisfy  the  lien  for 
about  $1,100  and  interest  thereon.    The  appellants  were  made  partie? 
to  this  action,  and  were  before  the  court.by  summons,  but  they  did 
not  answer.    March  12,  1889,  and  after  said  term  at  which  the  judg- 
ment was  rendered,  and  after  the  sale  and  confirmation,  the  appel- 
lants filed  their  petition  in  the  Whitley  Circuit  Court  for  a  new  trial 
of  said  case.    They  set  up  and  urge  about  ten  grounds  for  a  newr 
trial. 

It  is  not  worth  while  to  go  over  all  the  grounds  sereatim.  It  is 
sufficient  to  say  that  nearly  all  of  them  relate  to  errors  in  the  courfs 
proceedings,  none  of  which  render  the  judgment  void,  and  which 
could  have  been  corrected  on  appeal;  and,  the  appellants  havinff 
failed  to  appeal  from  said  judgment,  they  must  submit  to  the  judg- 
ment and  as  to  those  errors;  they  are  not  grounds  for  a  new  trial  after 
the  term  has  expired.  But  the  appellants  allege  that  Van  Winkle, 
and  those  claiming  under  him,  before  the  decretal  sale,  took  valua- 
ble timber  and  coal  from  the  Whitley  county  lands  and  converted 
the  same  to  their  own  use,  the  value  of  which  ought  to  be  applied  to 
the  mortgage  debt.  Of  course  that  matter  dia  not  appear  in  the 
Van  Winkle  case,  and  it  would  be  a  ground  for  a  petition  for  a  new 
trial  after  the  term  at  which  the  judgment  was  rendered,  in  a 
proper  state  of  case,  which  state  of  case  is  that  the  new  evidence 
relied  upon  must  be  such  as  the  party  was  unable  to  discover  before 
the  trial  by  the  use  of  reasonable  diligence;  but  it  must  be  new, 
not  merely  cumulative,  and  of  such  a  character  as  to  satisfy  the 
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Judicial  mind  that  it  will,  on  another  trial,  chanjje  the  result  of  the 
former  trial.  Qrantinff  that  the  evidence  in  support  of  this  ground 
is  sufficient  to  change  the  result  on  another  trial,  yet  the  other  essen- 
tial, to-wit,  that  it  could  not  have  been  discovereti  by  the  use  of  rea- 
sonable diligence,  is  wanting,  because  if  the  pirties  committed  tiie 
-acts  now  complained  of,  they  did  it  open-handed,  and  from  time  to 
time  for  years,  in  reference  to  the  ai)pellantrs'  property,  and  which 
the  suit*admitted  was  tlieir  property;  and  it  is  folly  to  say  that 
they  could  not  have  discovered  that  said  acts  had  been  com- 
mitted, and  were  being  committeJ,  by  the  use  of  reastmable  dili- 
gence. 

Now,  the  evidence  of  Van  Winkle,  taken  and  re  id  in  the  Van 
Winkle  case,  discloses  the  fact  that  the  Tennessee  lands  had  been 
i9old,  under  a  chancery  decree  foreclosing  said  mortgage,  to  Van 
Winkle,  at  the  sum  of  $500,  and  the  title  made  to  liim,  and  ine 
^00  were  credited  <m  the  Kentucky  Judgment.  Now,  there  was 
evidence  produced  in  the  case  that  Van  Winkle  had  proceeded 
^^ainst  the  Tennessee  lands  behmging  to  the  appellants,  and  had 
purchased  them  ;  and  if  they  failed  to  look  after  their  own  interest 
in  reference  to  said  lands,  and  treated  the  evidence  of  Van  Winkle 
as  true  in  reference  thereto,  and  sutfered  judgment  to  be  rendered 
upon  the  assertion  that  that  evidence  was  true,  they  can  not  tliere- 
After  be  allowed  to  open  the  judgment  by  petition  upon  the  jj;r«)und 
of  newly  discovered  evidence  which  they  could  not  have  discovered 
by  the  use  of  reasonable  diligence.  What  is  here  said  applies  to  all 
the  matters  complained  of  in  reference  to  all  the  Tennessee  lands. 

But  it  is  said  that  the  appellants,  or  some  of  them,  were,  at  the  time 
of  theinstituti(m  of  the  Van  Winkle  suit,  infants,  and  no  guardian 
afterwards  appeared  for  them,  the  fact  of  said  infancy  not  appear-  ' 
ing  upon  the  record.  If  that  allegation  be  true,  it  is  likewise  true 
that  the  youngest  of  the  appellants  reached  his  majority  several 
years  before  the  final  judgment  was  rendered,  and  that  all  the  ap- 
pellants were  fully  aware  of  the  pendency  of  the  suit  audits  object. 
'Therefore,  the  plea  of  infancy  avails  notiiing  in  this  case.  We  see 
no  grounds  for  the  relief  of  the  appellants. 

The  judgment  is  affirmed. 


Stickley,  Ac.  v.  Chesapeake  &  Ohio  R.  R.  Co. 
(Filed  S^t.  29,  lSd2.) 

1.  Railroads — Damages  to  abutting  property— VJ\\QTe  a  railroad  is  po  con- 
«trncted  that  the  location  of  the  track  and  prudent  operation  of  the  road 
deprive  the  owner  of  a  tract  of  land  of  his  safe  and  ordinary  ingreRs  to  and 
egrees  from  his  property,  and  also  injures  the  dwelling-house  on  the  land, 
8Qch  constrnction  and  operation  constitutes  a  permanent  injury  to  the  land, 
and  the  owner  may  recover  in  one  action  all  the  past  damages  resulting 
therefrom  and  that  must  result  therefrom  in  the  future. 

2.  Same — Eminent  domain  — Damages — Since  such  construction  of  the  rail- 
road is  equivalent  to  a  taking  of  private  property  for  public  use  without  first. 
making  the  owner  just  compensation  therefor,  such  owner  is  entitled  to  re- 
eover  in  an  action  all  the  permanent  damages  accruing  therefrom,  although 
he  may  have  sold  such  property  shortly  after  the  railroad  was  constructed. 

8.  Same — Liability  of  lessee — When  the  railroad  is  so  constructed  by  one 
railway  company  that  the  land  owner  is  deprived  of  his  property  without 
jast  compensation,  and  another  railroad  company  lenses  and  operates  the 
road  after  it  is  finished,  the  lessee,  as  well  as  the  first  corporation,  is  liable 
io  the  owner  for  the  damages  suflPered    by  him,  since  the  fact  that  the   first 
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company  unlawfully  invaded  Uie  property  did  not  authtj^risi^  thv  seetmd 
compHLy  to  hold  such  property  and  continue  the  inyasion  figniust  the  own- 
er's will. 

E.  L.  Worthington  and  Whitaker  &  Robertson  for  appellants* 
Wadsworth  &Son  and  (Cochran  &  Son  for  appellee. 
Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pry  or. 

The  appellants,  in  the  year  1887,  owned  a  house  and  lot  lei  !he  city 
of  Maysville,  located  on  Third  and  Poplar  streets,  and  fronting  on 
Third  street.  It  is  alleged  in  the  petition  that  during:  the  period  tiie^se 
appellants  owned  the  property  the  Maysville  and  B\^  ^luxdy  H,  R, 
Co.  constructed  a  double  track  railroad  on  Third  street,  within  si^ 
feet  of  ihe  line  of  this  lot,  and  to  the  edjje  of  a  narnjw  hidewnlk 
in  front  of  it.  That  after  the  construction  of  the  road,  and  while  the 
appellants  owned  the  property,  the  Chesapeake  &.  Ohio  R.  R.  Co. 
took  possession  of  the  road  under  some  arranjrenient  with  the  Bi^ 
Sandy  R.  R.  Co.,  the  terms  of  which  are  unknown  to  phujitlff^, 
and  have  been  since  operating;  the  road,  and  now  have  the  exclusive 
control  of  it.  This  action  was  instituted  ajrainst  both  corptiraiionH 
to  recover  damages  for  ohstructing:  the  rijjht  of  inji:re'ij^  Jind  etr^e:^!i 
to  and  from  this  property,  and  also  for  an  injury  to  the  buihling^ 
caused  by  the  smoke  and  cinders  thrown  into  the  buihiimr  by  t\w 
passing  cars.  The  appellants  conveyed  this  property  prior  tr^  the  briny- 
injr  of  tids  action,  but  were  the  owners  when  this  wronj^  wits  com- 
mitted by  both  defendants.  A  demurrer  was  sustained  to  the  jK^ition* 
in  so  far  as  it  claimed  damajjes  of  the  Chesapeake  tt  Ohuj  Rail- 
road Co  ,  upon  the  ground  that  the  Maysville  &  Bi^  Sandy  U.  R, 
Co.  is  alone  responsible  if  any  liability  exists.  The  (jiiestion  jirises 
as  to  the  liability  of  the  les{?ees  from  the  original  corporation  for  the 
damajjes  resulting  from  the  pern)anent  injury  to  the  buihHnsji-uUj^efi 
by  the  construction  of  the  road,  the  lessees  or  last  corjiuraiion  ii@iti|r 
and  operatinj?  the  road  while  the  appellants  were  the  owntMs, 

In  the  case  of  the  L.  <tN.  R,  R.  Co.  v.  Orr,  reported  in  IJ  Kv.  Law 
Rei'.,  750,  it  was  held  that  the  statute  of  limitation  inij^ht  l^e 
pleaded  against  any  claim  for  damaj^es  resulting?  from  tfie  netr^i^ary 
and  prudent  operation  of  the  road,  and  that  when:  there  was  a 
purchase  by  one  corporation  of  another,  the  vendee  was  not 
liable  for  the  torts  of  its  vendor.  In  that  case  tliere  wn^  no 
state  of  fact  showing  that  the  right  of  ingress  and  egre^s  to  and 
from  appellants'  building  had  been  interferred  with;  l)ut  here  tt  is 
distinctly  averred  that  the  right  of  property  has  been  invadetl  by 
both  the  vendor,while  it  operated  the  road,  and  the  veudi^e,  Mtu-e  its 
purchase  or  lease,  in  obstructing  the  right  of  entrance  to  thi??  dwell- 
ing. 

It  seems  to  us  there  can  be  no  good  reason  assignefl  for  reiieving- 
a  vendee  from  all  liability  for  an  injury  that  amounts  t<ian  invasion 
of  another's  property  when  his  possession  is  based  uuon  no  other 
tit^e  than  a  tortuous  entry  by  his  vendor. 

The  act  of  the  vendor  in  appropriating  the  property  being  wrong* 
ful,  that  of  his  lessee  is  equally  so,  and  while  the  lessee  may  nnt  b^. 
liable  for  the  mode  of  the  original  entry,  he  is  nevertheless  liabU'  for 
appropriating  this  property  to  his  own  use.  There  is  no  quer^tion  of 
limitation  involved  in  this  case.  A  railroad  company  who  entem 
upon  and  appropriates  the  land  of  another  to  its  own  use  without 
right,  can  not  transfer  its  corporate  privileges  to  another,  &o  m  to 
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justify  a  continuance  of  the  wrong:  in  its  vendee,  as  if  the  latter  was- 
an  innocent  purchaser.  It  is  a  taking  in  both  instances  without  com- 
pensation being  previously  made  to  the  owner.  It  seems  to  us,  how- 
ever, there  is  a  manifest  distinction  between  a  tort  committed  by  the 
corporation  in  the  careless  operation  of  the  road,  in  so  far  as  it  affects 
its  vendee,  and  a  case  wiiere  the  property  of  the  owner  has  been  v 
wrongfully  appropriated  by  the  vendor,  and  that  wrongful  appro- 
priati(m  cimtinued  by  the  vendee  or  lessee.  The  original  tort  might 
consist  of  the  annoyance  to  the  owner,  by  reason  of  the  throwing  of 
soot  and  cinders  into  thedwelline,  caused  by  the  want  of  proper  ap- 
pliances to  prevent  it,  and  in  such  a  case  there  is  no  reason  for  hold- 
ing the  vendee  liable;  but  where  the  proximity  of  the  road  to  the 
dwelling  is -such  as  to  prevent  the  reascmable' ingress  and  egress  to- 
and  from  the  premise>,  or  to  cause  necessarily  soot  and  cinders  to^ 
enter  the  dwelling,  then  it  becomes  a  taking  of  private  property  for 
public  use,  and  for  which  com?)ensation  must  be  made.  Fulton  v. 
Short  Route  Co.,  85  Ky.,  640;  L.  &  N.  R.  R.  Co.  v.  Finly,  86^ 
Ky.,  204. 

Lewis,  on  Entinent  Domain,  says:  *'  No  right  can  be  acquired  in 
private  property  under  the  process  of  eminent  domain  except  subject 
to  the  duty  of  making  just  compensation  therefor,  consequently  the 
party  originally  taking  or  occupying  the  property  can  not  transfer 
to  another,  by  lease  or  •)therwisej' any  right  in  the  property  except 
subject  to  the  same  duty.''    Sf^ftion  456. 

The  cause  of  action,  as  alleged,  is  in  the  plaintiff-^,  although  they 
mav  have  dis?K)Si'd  of  the  propertv,  and  are  now  divested  of 
title. 

The  injury  alleged  in  this  ca^^e  is  of  a  permanent  character,  and 
a  single  recovery  should  be  had  for  the  wrongful  acts.  This  court  so 
held  in  effect  in  the  case  of  the  E.,  L.  <&  B.  S,  R.  R.  Co.  v.  Combs,  10 
Bush,  :^2,  and  J.,  M.  &  I.  R.  R.  Co.  v.  Esterley,  18  Bush,  mi. 

In  the  case  of  Fowler  v.  N.  II.  &  N.  R.  Co.,  112  Mass.,  384,  where 
the  action  was  for  damages  caused  by  the  construction  of  a  railroad 
in  such  a  manner  that  at  times  the  current  of  a  stream  of  water 
would  be  thrown  cm  the  land  of  the  plaintiff,  the  court  lu*ld  it  was 
propef  to  treat  the  injury  as  permanent,  and  entire  damages  .«hould 
be  assessed  with  reference  to  past  and  future  injury.  Where  the 
party  seeks  to  recover  da  mages  of  this  sort  permanent  in  their  char- 
acter, he  in  effect  consents  to  the  taking,  and  risks  the  recovery  in 
damages  for  the  compensation,  and  as  said  in  Heard  V.Middlesex 
Canal  Co.,  **the  just  compensation  to  be  made  for  damages  to  land 
was,  in  our  opinion,  intended  as  an  indemnity,  not  for  successive, 
constantly  accruing  damages,  recoverable  as  they  may  afterwards  be 
suffered,  but  for  all  the  damage  the  land  owner  may  suffer  from  all 
future  consequences  of  the  careful  and  prudent  operation  of  a  rail- 
road, it  being  the  immediate  damage  done  to  the  land  of  the  owner 
by  changing  its  permanent  condition  and  injuring  its  present  value. 
5'Met.  (Mass.),  81.  The  apprai.-ement,  says  Mr.  Mills,  **embraces 
ail  past,  present  and  future  damages  which  the  improvement  may 
.thereafter  reasonablv  produce."  Mills  on  Eminent  Domain,  section 
216. 

When  this  railroad  was  constructed  the  damages  could  have  been 
readily  estimated,  and  the  right  of  recovery  being  in  the  appellants 
when  the  damage  was  sustained,  ic  did  not  pass  by  a  subsequent  con- 
veyance to  their  vendee.  Besides,  the  vendees  of  the  plaintiffs  took 
the  pro|:)erty  (if  damaged)  in  its  depreciated  condition,  and  there  is 
no  rule  of  law  or  ecjuity  that  would  permit  them  to  recover  damages 
they  never  sustained.    There  has  been  some  criticism  on  the  doc- 
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trine  requiring  a  recovery  in  one  action  for  that  which  U  a  perma- 
nent injury.  In  its  application  in  cases  involving:  the  conNent  of  the 
right  of  eminent  domain,  the  doctrine  must  be  rejjartJHl  as  sound, 
.^nd  when  a  corporation  enters  and  constructs  its  railway  without 
-the  payment  of  compensation,  and  the  owner  sees  pnip'*r  10  ht>id 
the  company  responsible  at  law  for  damages  for  the  cuus^triietiou  of 
the  road,  it  seems  to  us  it  is  a  consent  to  the  taking,  und  n  ret-ovcry 
must  apply  to  all  damages  for  the  permanent  injury  su,stained  by 
reason  of  the  prudent  operation  of  the  road;  if  the  rule  wt-re  other- 
wise, a  separate  action  could  be  maintained  for  each  mnl  i-very  time 
<he  cars  of  the  corporation  passed  over  the  owner's  laiid. 

The  correct  rule  is,  **that  all  damages  connected  anri  linwiu^  frnm 
a  single  cause  of  action  must  be  recovered  in  one  urt'inu/'  and  Is 
elementary,  and,  recognizing  this  rule,  the  cause  of  jiciiuii  in  this 
ease  is  in  those  who  were  the  owners  at  the  time  the  daiiii4ir^^*s  were 
sustained,  and  not  in  the  present  owners. 

Can  the  action  be  maintained  against  both  corp<inni(jris?  W'h 
think  it  can,  and  that  they  are  jointly  liable  for  tfi^  iHi'ni^uient  in- 
jury to  the  property,  such  as  a  deprivation  Of  the  rejiM^uable  u^r^of 
the  street  as  a  means  of  egress  and  ingress  to  and  from  th*-  ImikUn^, 
iind  tor  such  other  permanent  injury  as  necessarily  results  from  llie 
prudent  operation  of  the  road.  It  is  an  invasion  of  Ihi'  ri^ht  of 
property,  as  much  so  as  if  the  track  had  been  laid  within  iht*  ajiprU 
lants'  inclosure  without  their  consent,  and  while  the  oui.»  company 
is  not  liable  for  the  mere  neglect  of  the  other  in  runiiioL'  Ils  tnuus, 
<*ausing  temporary  injury,  it  is  evident  that,  where  th*^  eoikstruetiuu 
and  operation  of  the  road  is  an  invasion  of  and  an  aiiproiiriiition  of 
the  right  of  propiTty  without  the  owner's  consent,  \\r  hi*-^  11  (4ear 
right  to  recover  damages  by  way  of  compensation  for  thi:  imtawful 
appropriation. 

Thtf  docirine  of  the  case  of  Railroad  ( o.  v.  Hamiltun,  ripi^rU^i  in 
40  Ohio  Stale  Reports,  41K5,  is  that  the  two  companies  :in^  junitly 
liable,  and  there  is  certainly  a  liability  on  the  part  ol  the  apiM-ilt^, 
because  it  entered  and  appropriated  this  property  whih-  ownt^d  by 
the  plaintiffs  without  making  any  compensation  and  KgiuMJ*[  their 
consent. 

The  entire  question  arises  on  the  demurrer  to  the  pt-tition,  and  the 
facts  alleged  being  aduntted  by  the  demurrer,  the  court  Qtretl  in 
holding  that  no  cause  of  action  existed  against  the  Clu^aiieake  A 
Ohio  R.  R.  Co. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with 
directions  to  overrule  the  demurrer,  and  for  proceedings^  consistent 
with  this  opinion. 


Belknap,  Ac.  v.  City  of  Louirville.  Ac- 
(Filed  Oct.  27, 1892.) 

1.  Location  of  boundaty  Ihie  of  city — Construction  of  charter — The  <?hiirler  of 
Louisville,  enacted  in  1868,  locntes  OBe  of  the  boundary  liuer^  uf  thti  citj  in 
such  an  indefinite  and  uncertain  manner  as  to  render  it  uiii^ertHiu  «h«rbpr 
the  lots  owned  by  appellants  are  within  or  withoot  the  corporate  limiU  For 
more  than  twenty  years  a  certain  location  of  the  boundary  line  wns  jidopt*d 
and  acted  on  by  both  the  city  and  the  lot-owners.  It  also  ap pears  timt  sriid 
line,  so  adopted  and  acted  upon,  was  by  subsequent  nets  of  the  Le^i^T'iT^jre 
recognized  as  the  true  line  In  this  action  by  said  lot-owners,  to  ^Ltjoii^  c  Ue 
appellee  from  assessing  their  lots  for  municipal  taxation  :  Hiid^-tVw^  tbft 
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practical  construction  given  to  the  charter  for  so  many  years,  which  ha» 
been  recognized  by  the  Legislatare,  will  not  now  be  uisregarded  so  as  to  re- 
lieve appellants  ot  municipal  taxation. 

Lewis  N.  Dembitz  for' appellants. 

Henry  S.  Barker  for  appellees. 

Appeal  from  Louisville  Chancery  Courts 

Opinion  of  the  court  by  Jud^e  Lewis. 

Appellants,  about  sixteen  in  number,  owners  respectively  of  lots 
or  parcels  of  land  in  Jefferson  county,  brouj?ht  this  action  October 
27,  189<>,  against  the  City  of  Louisville  and  D.  F.  Murphy,  city  asses- 
sor, for  a  judgment  defining  and  fixing  one  of  the  boundary  lines  of 
the  city  so  as  to  exclude  and  free  frortri  municipal  taxation  their  sev- 
eral lots,  which  they  allege  are  included  by  a  line  incorrectly  run 
and  claimed  by  the  city,  and  thus  illegally  made  subject  to  such 
taxation,  and  enjoining  Murphy  assessing  them  for  taxation. 

March  9,  1868,  *'an  act  to  extend  the  boundary  line  of  the  city  of 
Louisville  was  passed  by  the  Legislature,  whereby  the  city  boundary 
was  set  out  and  defined,  that  part  of  it  now  in  controversy  being 
thus  described  :  The  place  where  the  disputed  line  begins,  the  par- 
ties agree,  is  at  intersection  of  a  line  drawn  from  Shipp  avenue  210 
feet  south,  and  one  from  Third  street  210  feet  west,  and  it  runs 
according  to  call  of  the  statute;  *'thence  southwardly  and  parallel 
with  Third  street  to  the  south  line  of  the  House  of  Refuge  land, 
and  following  the  boundary  of  said  land  to  Shipp  avenue.'* 

The  House  of  Refuge  land  appears  to  have  been  at  that  time  a 
tract  of  about  eighty  acres,  the  title  of  which  was  in  the  city  of 
Louisville,  and  there  is  no  dispute  about  the  location  of  the  south 
line  thereof.  Third  street,  the  general  course  of  which  is  south  from 
Ohio  river,  at  date  of  the  act  of  1868,  terminated  at  Shipp  avenue, 
the  general  course  of  which  toward  Third  street  appears  from  the 
surveyor's  nirip  tiled  to  b;^  southwest;  and  a  line  210  feet  south  of 
and  purallell  with  it  was  by  the  act  mafle  part  of  the  city  boundary. 
To  run  the  line  in  dispute  strictly  accordinj^:  to  the  call  is  imiK)ssible, 
because  Third  street  did  not  then  extend  south  beyond  Shipp  ave- 
nue ;  but  there  was  at  that  time  a  thoroughfare  called  *'Third  Street 
Koad,"  the  course  of  which,  however,  is  ab  )ut  south  10°  5(K  west, 
instead  of  the  general  south  course  of  Third  street  ;  and  the  line 
claimed  by  the  city  of  Louisville  runs  parallel  with  that  road,  leav- 
ing the  several  lots  of  appellants  within  the  corporate  limits;  but 
that  line  does  not  strike  the  south  line  of  the  House  of  Refu;^e  land  ; 
instead,  it  extends  beyond  thes.)Uthwest  corner  of  that  land,  and  is 
made  to  intersect  at  less  than  a  rijrht  ane:lean  im  ijjfinary  line  thereof 
extending?  beyond  the  corner.  The  line  claimed  by  appellants,  if 
run  parallel  with  a  line  of  Third  street,  extended  the  proper  dis- 
tance, would  strike  the  south  line  of  the  House  of  Refujje  land  ;  but 
it  is  artfued  by  counsel  of  appellees  with  some  plausibility  that  if 
it  had  been  intended  the  line  should  i)e  so  run,  lanj^uage  clearly  indi- 
catinsr  such  purpose  would  have  been  used,  as  in  every  other  case 
where  a  line  is  made  by  the  statute  to  extend  beyond  ithe  termina- 
tion of  an  existing?  stre?tand  parallel  with  such  street  extended  the 
needed  expression  was  used. 

The  indirect  and  circuitous  course  of  the  city  boundary  from  where 
it  leaves  Shipp  avenue  indicates  an  intention  of  the  Leo^islature  to 
include  within  the  city  limits  the  House  of  Refuge  land  ;  yet  if  the 
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line  is  fixed  as  appellants  claim,  a  very  considerable  part  of  it  wil 
be  excluded,  while  a  comparatively  small  part  is  outside  the  line 
claimed  by  appellee. 

We  thus  have  a  condition  of  uncertainty  as  to  the  proper  direction 
one  of  the  boundary  lines  of  a  city  shall  run,  necessarily  subject  to  h 
dis]:)ute  between  parties  interested,  and  determinable  only  by  author- 
itative construction  of  the  statute. 

We  do  not  see  why  in  such  case  a  practical  interpretation  adopted 
and  acted  on  by  the  lot  owners  as  well  as  the  city  more  than  twenty 
years  should  not  now  be  given  by  the  court.   Such  has  been  the  doc- 
trine held  by  other  courts.  Milne  v.  Mayor,  13,  La.,  69 ;  Hamilton  v. 
McNeil,  12  Grat.,  389;  People  v.  Farnhan  35  III.,  662.    In  this  case 
it  does  not  clearly  appear  by  whose  auihority  the  line  was  estab- 
lished in  pursuance  of  the  act  of  1868 ;  but  by  an  act  approved 
March  3,  1870,  it  was  provided  that  the  boundaries  of  the  city  of 
Louisville  should  remain  as  then  established  until  changed  by  law; 
and  by  the  same  act  the  general  council  was  required  to  cause  a 
map  to  be  made  of  the  entire  city  within  the  boundary  fixed  thereby 
with  streets,  avenues,  lanes,  roads  and  all  other  public  ways  laid  out 
by  actual  survey,  showing  the  extension  thereof  to  the  boundary 
line  with  regular  squares.    Such  map  was  made  as  required  by  the 
act^  and,  according  to  the  disputed  line,  was  laid  down  as  now 
claimed  by  appellees,  and  so  as  to  include  the  lots  of  appellants. 
They  have  ever  since,  until  this  action  was  commenced,  acquiesced 
in  the  boundary  so  defined,  and  fixed,  enjoying  whatever  benefits 
were  thereby  conferred  and  submitting  without  protest  to  burdens 
imposed.    Moreover,  though  there  is  nothing  in  the  record  before  us 
authorizing  more  than  a  presumption  that  the  Legislature  intended 
by  the  act  of  1870  to  provide  that  the  line  precisely  as  now  claimed 
by  appellee  should  remain  as  then  established  ;  still,  by  subsequent 
statutes,  the  boundary,  as  shown  by  the  city  map,  was  recognized  as 
the  actual  and  legal  boundary;  and  by  an  act  passed  in  1884,  property 
was  directed  to  be  assessed  according  to  maps  of  the  city.   There  then 
exists  more  than  mere  legislative  construction  of  the  act  of  1868,  for 
direct  legislative  authority  was,  after  that  date,  given  for  assessing 
the  lots  of  appellants  for  taxation,  to  enjoin  which  was  the  prime 
object  of  this  action.    We  are,  therefore,  of  the  opinion  the  boundary 
line  claimed  by  appellee  has  been  fully  and  legally  established. 

Judgment  afiirmed. 


KENTUCKY  SUPERIOR  COURT. 


Chinn  v.  Courtney,  trustee. 
{_Filed  Now  30,  1892.) 

1,  Dh'idends  on  bank  stock — Rights  of  life  tenant  and  reinaindernien — When  a 
•dividend  apon  its  stock  is  declared  by  a  corporation  it  belongs  to  the  person 

holding  the  Btock  at  the  time  of  the  declaration,  whether  the  holder  be  a  life 
tenant  or  remainderman,  without  resfard  to  the  sonrce  from  which  or  the 
time  during  which  the  profits  and  earnings  divided  were  acquired  by  the 
oompany. 

2.  Same — When  the  corporation,  instead  of  declaring  at  the  ofiaal  times 
the  ordinary  annual  or  semi-annual  dividends,  declares  stock  dividends  or 
«xtraojrdinary  dividends,  such  dividends  do  not  become  part  of  \.\i^ corpus ot 
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the  estate,  but  belong  to  the  life  tenant.     Bat  the  faots  of  this  ease  do  not 
bring  it  within  that  rule. 

•George  Denny,  jr.,  for  appellant. 

J.  D.  Hunt  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  Court  by  Judge  Barbour. 

In  August,  1870,  Catherine  Lawson  conveyed  to  her  two  nephews, 
David  Coienian  and  Andrew  May,  a  tract  of  land  and  all  of  her  per- 
sonal property,  consisting  of  live  stock,  money,  bank  stock  and  all 
other  claims  and  demands  due  her,  reserving  to  herself  a  life  estate 
in  the  property  and  its  profits  for  her  natural  life.  In  November, 
1870,  the  gnmtor,  by  WTiting,  made  David  Coleman  her  trustee,  in- 
vesting him  with  power  to  control  and  manage  her  estate,  to  collect 
debts  and  dividends  due  her,  Coleman  binding  himself  to  pay  her 
the  annual  profits,  issues,  interest  and  dividends  during  her  natural 
Jife,  and  at  her  death  to  pay  Andrew  May  one-half  of  said  bonds 
4ind  notes,  as  aforesaid,  or  one-half  ot  the  remainder  of  them  at  that 
•date,  in  the  event  she  should  have  used  more  than  the  annual  profits 
and  interest  thereon.  After  the  execution  of  these  writings  Cather- 
ine Lawson  married  the  appellant,  J.  G.  Chinn,  and  died  intestate 
-January  1, 1889.  At  the  time  of  her  death  the  trust  estate  consisted, 
in  part,  of  102  shares  of  the  capital  stock  of  the  Northern  Bank 
of  Kentucky,  and  48  shares  of  the  capital  stock  of  the  Bank  of  Ken- 
tucky. On  the  7th  of  January,  1889,  six  days  after  her  death,  each 
of  the  banks  declared  a  semi-annual  dividend.  The  orders  of  the 
two  banks  declaring  their  dividends  were  as  follows.  That  of  the 
.Northern  Bank  of  Kentucky  was: 

"Ordered,  that  a  dividend  of  $3  on  each  share  of  the  capital  stock 
be  declare<l  and  paid  to  the  stockholders  out  of  the  profits  made  dur- 
ing the  six  months  ending  the  31st  of  December,  1888." 

That  of  the  Bank  of  Kentucky  was : 

•'Ordered,  that  a  dividend  of  4  per  cent,  be  declared  out  of  the 
•earnings  of  the  Bank  of  Kentucky  for  the  past  six  months,  payable 
to  the  stockholders  on  demand." 

The  principal  contention  on  this  appeal  is  whether  the  administra- 
tor of  the  life  tenant  or  the  remainderman  is  entitled  to  these  divi- 
dends. 

No  stress  has  been  made  in  the  argument  upon  the  language  used 
in  the  several  writings  as  indicative  of  the  grantor's  intention  in  the 
event  of  the  contingency  which  has  arisen.  We  villi,  therefore,  not 
attempt  to  give  a  construction  to  the  language  used,  but  will  simply 
determine  the  question  whether,  where  one  entitled  to  the  dividends 
on  bank  stock  for  her  life  dies  before  the  dividend  is  declared,  but 
after  the  period  for  which  ii  is  declared  to  have  been  earned,  her  ad- 
ministrator or  the  remainderman  is  entitled  to  it. 

In  support  of  appellant's  contention  counsel  cites  the  case  of  ex 
jtarie  Butledge,  decided  by  the  Court  of  Appeals  of  South  Carolina 
in  1824(1  Harper,  Eq.  65).  In  that  case  the  life  tenant— the  person 
•entitled  for  life  to  dividends  on  certain  bank  stocks— died  a  few  days 
before  a  semi-annual  dividend  on  the  stock  became  due,  and  the 
•<!0urt  held  that  the  dividend  should  be  apportioned  and  part  paid  to 
the  executor  of  the  life  tenant.  This  case  is  reported  in  14  Am.  Dec., 
•636,  and  is  regarded  as  the  leading  case  in  favor  of  the  apportion- 
ment doctrine.    But  Mr.  Freeman,  in  his  note  to  that  case,  citing 
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numerous  cases,  saya  that  the  opinion  is  contrary  to  the  fi^enerally 
accepted  rule,  and  that  in  many  instances  the  reasons  assigned  for 
the  decision  have  been  ur^ed  in  support  of  an  opposite  conclusioD. 
That  it  is  difficult  to  ascertain  the  time  when  the  earnings  of  a  cor- 
poration were  made,  and  that  they  are  variable  of  necessity,  are  ex- 
pressly stated  as  the  ^[rounds  on  which  the  courts  have  declared  that 
dividends  are  not  apportionable.  Field  on  Corporations,  §104,  and 
Cook  on  Stock  and  Stockholders,  §552  to  ^560,  in  effect  say  that  the 
time  when  the  benefits  of  the  corporation's  business  were  realized  Is- 
not  rejjarded  in  determininjf  to  whom  the  diviciends  should  be  paid 
in  the  absence  of  any  statutory  enactment  or  provision  in  the  deed 
of  settlement  or  the  by-laws  of  the  corporation ;  and,  as  a  general 
rule,  it  may  bo  laid  down  that  dividends  in  a  corporation  are  not  ap- 
portionable, but  that  they  belong  to  the  owner  of  the  shares  when 
they  are  declared  payable.  In  Richardson  v.  Richardson,  75  Mo.,. 
570;  40  Am.  Rep.,  428,  the  court  says:  **And  we  would  entirely  re- 
ject the  qualitication  of  the  rule  admitted  in  some  instances  by  s«une 
courts  that  the  life  tenant  is  i»ot  entitled  to  so  much  of  the  dividend 
as  was  earned  in  the  lifetiuje  of  the  Ipstator.  Too  nmch  difficulty 
and  uncertainty  would  attend  the  practical  o|)eration  of  such  a  tt-st; 
nor  do  we  api)reciate  any  particular  legal  or  moral  merit  in  it.  We 
think  the  true  rule  to  be  that  when  a  dividend  upon  its  stocl<  is  de- 
clared by  a  corporation,  it  belongs  to  the  person  holding  the  stock  at 
the  time  of  the  dechiration,  whether  the  holder  t)e  a  life  tenant  or 
remainderman,  witliout  regard  to  the  source  from  which  or  the 
time  during  which  the  profits  and  earnings  divided  were  aciiuired 
by  the  company.^' 

Ifi  Marcii  v.  R.  R.,  43  N.  H.,  520,  the  court  said  :  **The  purchaser 
of  a  share  of  stuck  in  a  corporation  takes  the  share  with  all  its  inci- 
dents, and  among  them  is  the  right  to  receive  all  future  dividends; 
that  is,  its  proportionate  share  of  all  profits  not  then  divided,  and  as 
we  understand  the  law  and  the  usage  of  such  corporations,  it  is 
wholly  imniaterial  at  what  time  or  Irom  what  sources  these  profits 
have  been  earned.  They  are  an  incident  to  the  share  to  wnit-h  a 
purcliaser  b(H»omes  at  once  entitled,  provided  he  remains  a  member 
of  the  corporation  until  a  dividend  is  ma<le."  Numerous  cases  sus- 
taining tlus  view  are  cited  in  90  Am.  Dec,  758,  in  the  note  to  Good- 
win V.  Hardy,  57  Me.,  1403.  The  decided  weight  ot  authority  sus- 
tains the  chancellor's  judgment  denying  to  the  administrator  of  Cath- 
erine Lawson  any  part  of  the  dividend  in  question,  and  our  (j)urt  of 
Appeals,  in  Ivent  v.  Deposit  Bank  oi  Owensboro,  12  Ky.  Law  Eep., 
008,  adopts  tlie  rule  laid  down  by  tlie  great  majority  of  the  courts 
elsewhere.  In  that  case  the  main  question  was  as  to  whether  the 
husband  was,  under  the  statute  in  relation  to  bank  stock  held  by 
married  women  for  their  use.  entitled  to  the  stock  as  heir  or  distril>- 
utor  of  his  deceased  wife.  He  was  held  not  to  be  entitled  to  it.  But 
he  further  insisted  that  he  was  entitled  to  the  dividends  (and  while 
the  opinion  docs  not  say  so  in  terms,  it  must  necessarily  have  refer- 
red to  dividends  earned  wholly  or  in  part  before  the  wife's  death). 
In  nsponse  to  this  contention  tne  court  said:  **Even  if  the  husband^ 
as  administrator,  could  reeover  a  dividend  declared  during  the  life  of 
the  wife  on  this  stock,  yet  he  must  aver  in  his  petition  that  it  was  go 
declared.  This  he  has  not  done.  It  does  not  appear  in  any  way 
when  the  dividend  sued  for  was  declared.  Ortainly  dividends  de- 
clared since  her  death,  being  but  incidents  of  the  stock,  pass  with  It 
to  the  heirs.''  This  case,  it  seems,  should  be  and  we  deem  it  con- 
clusive of  the  question  against  the  appeilant. 

Appellant  further  contends  that  the  accumulations  which  arose 
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from  the  trast  fund  and  were  invested  in  bank  stoelc  should  not  go 
into  the  corpus  of  the  estate  and  pass  to  the  remaindermen,  but 
should  pass  to  the  life  tenant,  and  cites  authorities  to  this  effect. 
The  cases  cited  hold  that  when  the  corporation,  instead  of  declaring 
at  the  usual  times  the  ordinary  annual  or  semi-annual  dividends,  de- 
clares stock  dividends  or  extraordinary  dividends,  such  dividends 
do  not  become  part  of  the  corpus  of  the  estate,  but  belong  to  the 
life  tenant.  But  the  facts  of  this  case  do  not  bring  it  within  this 
salutary  rule.  The  facts,  as  agreed,  are  these:  **The  fund,  as  it  now^ 
exists  in  the  hands  of  the  trustee,  consists  in  large  part  of  invest- 
ments which  have  from  time  to  time  been  made,  since  the  c*)nvey- 
ance,  out  of  the  proceeds  of  portions  of  said  fund  as  they  existed  at 
the  time  of  said  deed;  and  that  the  stock  and  securities  in  which 
said  investments  were  made  have  advanced  in  value  since  they  were 
purchased;  and  that  such  of  the  present  securities  jis  constituted  part 
of  the  fund  at  the  date  of  said  deed  have  also  enhanced  in  value 
since  said  time." 

The  agreed  facts  relate  to  the  whole  estate,  the  only  part  of  which 
before  us  is  the  stock  of  the  two  banks  we  have  named.  The  appel- 
lant, in  the  court  below,  succeeded  in  part  in  his  contention.  We 
can  not,  therefore,  determine  how  much,  if  any,  of  these  invei^t' 
ments  were  made  in  the  bank  stock  in  question;  whether  any  of  it 
represents  these  investments  or  any  part  of  them  we  are  unable  to 
say.  There  is  nothing  to  show  that  any  stock  dividends  or  extra- 
ordinary dividends  upon  the  bank  stock  w<'re  ever  declared  in  the 
lifetime  of  Catharine  Lawson;  nor  can  we  know  what  part,  if  any, 
of  the  earnings  of  the  bank  stock  were  withheld  by  the  banks  and 
set  apart  as  a  part  of  the  surplus  fund. 

The  judgment  is  affirmed. 


Paducah  Street  Railway  Company  v.  Adkins'  adm'r. 

(FUed  December  7,  1892.) 

1.  Perevif^tory  instruction — \Vhere  there  is  a  scintilla  of  evidence  tending  to 
sopporb  the  plaintiff's  canse  of  action  a  peremptory  instruction  should  be 
refused. 

2.  Street  railwavs— Injuries  to  cUiUrt-n — A.  street  car  company  is  not  liable 
where  a  child  suddenly  throws  itsolf  in  the  way  of  a  car  and  is  run  over 
before  the  employe  in  control  of  the  car  can  prevent  it. 

3.  Same — When  children,  no  matter  how  small,  are  on  a  street  traversed  by 
a  railway,  and  at  such  a  distance  from  the  track  that  they  can  not,  if  they 
remain  therej  be  injured  by  a  passing  car.  the  law  does  not  require  the 
driver  or  pernon  controlling  the  car  to  arrest  its  speed,  or  to  anticipate  that 
they  wiU  place  themselves  on  the  track,  or  so  near  it  as  to  be  struck  by  the 
car  as  it  passes.  And  as  the  plaintiff's  intestate  in  this  case,  a  boy  tive  years 
and  four  months  old,  was  standing  five  feet  from  the  track  up  to  the  time  he 
broke  away  from  his  companions  and  attempted  to  cross  the  track,  it  was 
error  to  iustract  the  jury  that  if  the  boy  was  "in  the  immediate  vicinity  of 
the  track,  or  so  near  it  as  to  endanger  one  of  such  age,"  it  was  the  duty  of 
the  motor-man  'House  extraordinary  care  in  the  employment  of  his  means 
to  check  the  speed  of  the  car  to  keep  it  under  his  control  so  as  to  stop  it  if 
necessary  to  avoid  injury  to  the  child.''  Vs  this  instruction  authorized  the 
jury  to  infer  that  the  motor-man  was  negligent  in  not  arresting  the  speed 
of  the  car  when  he  first  saw  the  child  standing  at  a  distance  of  five  feet 
from  the  track. 

4.  Same — Contributory  negligence.— K%  i\iQ  child  was  in  no  danger  prior  to 
the  time  he  attempted  to  cross  the  track,  the  only  question  for  the  jury  was 
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whether  the  motorraan,  when  he  discovered*  or  ought  to  have  discovered^ 
that  the  child  was  aboat  to  attempt  to  cross  the  track  in  front  of  his  car, 
used  ail  the  means  then  at  his  command  to  stop  the  car  in  time  to  avoid 
striking  or  injaring  the  child.  And  in  this  view  of  the  case  there  was  no 
occasion  for  presenting  the  qaestion  of  contribatory  negligence. 

5.  Same — An  instruction  assuming,  as  a  matter  of  law,  that  the  child  was 
too  young  to  be  capable  of  exercising  any  care  for  its  own  protection  was 
erroneous.  In  all  cases  where  the  child  is  not  wholly  incapable  of  exer- 
^cisiug  some  degree  of  care  for  its  protection,  the  question  is  one  of  fact, 
and  should  be  submitted  to  the  jury,  provided  there  is  any  occasion  for  in- 
structing the  jury  as  to  contributory  negligence. 

P.  Jmtruciions  to  jury-^^vi  instruction  by  which  the  court,  after  definin^^ 
ordinary  care,  told  the  jury  that  ^'extraordinary  care  is  such  care  as  an  extra- 
ordinarily prudent  man  would  use  under  the  circumstances  proven  in  the 
case,"  was  misleading.  If,  after  seeing  the  child's  danger,  the  motorman 
used  all  the  means  at  his  command  to  stop  the  car,  nothing  more  was  re- 
quired of  him. 

7.  Evidence— T\i^  court  erred  in  refusing  to  allow  defendant  to  ask  a  wit- 
ness as  to  statements  made  by  him  to  certain  person  a  short  while  after  the 
accident,  as  those  statements  were  inconsistent  with  th£  statements  made 
by  the  witness  in  his  testimony. 

Burnett  &  Dallam  and  Humphrey  <&  Davie  for  appellants. 

Rhey  Boyd  for  appellee. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour. 

Loyd  Adkiris,  a  child  live  years  and  four  months  old,  in  attempt- 
ins:  to  run  across  the  street  railway  track  in  front  of  one  of  appel- 
lant's electric  cars  while  it  was  in  motion,  was  struck  by  the  car  ana 
so  injured  that  he  died  within  a  few  hours  thereafter.  The  appellee, 
as  administrator  of  the  child,  brought  this  action,  charging  that  his 
injuries  and  death  were  the  result  ot  the  negligence  of  the  appellant's 
employes  in  the  management  and  operation  of  its  car.  The  appellant 
traversed  the  allegations  of  negligence  and  pleaded  contributory  negli- 
gence on  the  part  of  the  child.  A  trial  having  resulted  in  a  verdict 
and  judgment  for  the  appellee,  the  company  prosecutes  this  appeal, 
urging,  as  grounds  for  reversal,  that  the  court  erred  in  overruling  its 
motion  for  a  peremptory  instruction,  and  in  giving  and  in  refusing 
instructions. 

The  evidence  for  the  plaintiff  was,  in  substance,  this:  Loyd, 
with  his  brother  Leslie,  who  was  nine  years  old,  and  Altha  Hay- 
man,  eleven  years  old,  and  four  other  small  children,  were  on  the 
south  side  of  Trimble  street,  in  the  city  of  Paducah,  just  west  of 
Tenth  street,  going  westward.  The  electric  car  was  approaching 
them  from  behind.  They  were  walking  along  slowly  (as  Altha 
Hayman  says)  nearly  down  in  the  gutter.  At  that  distance  from 
the  track,  it  is  manifest  that  they  were  in  no  danger  from  the  car. 
Altha  Hayman  says  that  before  the  car  reached  them — but  at  what 
distance  is  not  clear — Loyd  said,  **1  am  going  to  run  acroHS  the  track 
before  the  car  comes  ;  "  she  and  one  of  Loyd's  older  brothers  and 
one  of  the  other  children  tried  to  hold  him,  but  he  broke  loose  and 
ran  acroas  the  track  nearly  to  the  gutter  on  the  other  side.  He  then 
attempted  to  re-cross  immediately  in  fror.t  of  the  car  when  he  was 
struck.  She  says  that  the  car  was  not  running  fast  after  it  crossed 
Tenth  street;  that  **the  motorman  rang  the  bell  as  he  crosspd 
Tenth  street,  and  on  until  Loyd  was  struck  ;  he  had  one  hand  on 
his  brake,  and  the  other  on  thdt  thing  they  call  switch-box,  I  thiok; 


Digitized  by  VjOOQIC 


PADUCAH  STREET  r'y  CO.   V.   ADKINS'  ADM'r.  427 

Jbe  tried  to  stop  the  car  all  he  could  ;  he  put  on  brakes  and  turned 
that  other  thing  around  just  before  the  boy  was  struck."    William 
CJochran  was  one  hundred  and  fifty  feet  from  the  accident.    It  oc- 
curred, he  says,  about  2  o'clock,  p.  m.    The  car  was  between  Eighth 
and   Ninth  streets  when  he  first  saw  the  children,  some  of  w'hom 
were  on  the  north  and  some  on  the  south  side  of  the  track.    The 
Adkins  boy  was  on  the  north  near  the  north  rail  of  the  track  when 
the  car  was  about  Tenth  street,  but  what  distance  from  the  track  he 
does  not  say.    He  did  not  see  the  boy  any  more  until  just  as  the  car 
struck  him.    When   the  car  struck  him  it  shoved  him  along  some 
five  or  six  feet,  but  did  not  pass  over  him.    From  Sixth  to  Tenth 
street  the  car  was  running  about  ten  or  twelve  milas  an  hour.    Pie 
does  not  undertake  to  state  at  what  speed  it  was  running  when  it 
-struck  the  boy.    He  says  he  did  not  expect  an  accident.    H,  C.  War- 
ren testified  that  it  was  twenty-two  steps  from  where  he  saw  blood  on 
the  rail  to  Tenth  street,  and  fifty-three  steps  from  the  blood  to  the 
end  of  the  switch  near  Tenth  street.    This  was  all  the  evidence  for 
the  plaintiff  bearing  on  the  question  of  negligence.    The  defendant 
proved  that    befor**  the  car  reached   Tenth  street  the  motorman 
turned  off  the  electric  current,  as  he  was  required  to  do  at  this  cross- 
ing by  the  rules  of  the    company.    This  precaution   was  required 
be<?aase  there  was  a  switch  in  Trimble  street,  about  o!ie  hundred  and 
Afty  feet  west  of  Tenth  street,  where  the  down-town  car  passed  the 
up-town  car.    The  evidence  for  the  defendant— and  there  were  a 
number  of  witnesses  whost\wthe  whole  occurrenc*e — if  true,  exoner- 
jites  the  defendant  from  all  blame.    In  considering  the  motion  lor  a 
peremptory  instruction  the  defendant's  evidence  must  be  eliminated, 
And  if,  upon  any  construction  which  the  jury  were  authorized  to  put 
upon  the  plaintiff's  evidence,  or  by  any  inference  they  were  author- 
ized to  draw  from  it,  the  conclusion  of  negligence  can  be  justified, 
or,  as  it  is  sometimes  expressed  by  the  Court  of  Appeals,  if  there 
was  a  scintilla  of  evidence  tending  to  support  the  plaintiff's  cause  of 
action,  the  case  should  be  submitted  to  the  Jury.    Whether  the  child 
had,  just  before  it  was  struck,  run  across  the  track,  and  whether  from 
that  circumstance  the  motorman  should  have  anticipated  that  he 
would  turn  and  attempt  to  re-croas,  and  whether,  after  thus  seeing 
the  danger  which  the  child  was  about  to  place  himself  in,  he  could, 
with  the  appliance  at  his  conmiand,  have  stopped,  or  so  retarded  the 
«peed  of  the  cars  as  to  have  avoided  injuring  the  child,  were  proper 
•questions  for  thejnry.    Therefore,  following  the  rules  so  often  laid 
down  by  the  Court  of  Appeals,  and  which  show  such  a  reluctance  to 
withdraw  from  the  jury  cases  presenting  questions  of  negligence, 
we  can  not  say  that  the  court  erred  in  refusing  the  peremptory  in- 
J3t  ruction. 

The  court  gave  but  two  instructions.  In  the  first,  the  jury  were 
told  that  the  child  was  too  young  to  he  capable  of  exercising  reason- 
able care  for  its  own  protection,  and  could  not  be  charged  with  con- 
tributory negligence,  and  that  it  was  the  duty  of  defendant's 
employe  to  use  ordinary  care  in  keeping  a  lookout  to  discover  the 
danger  of  such  child,  and  if  the  child  was  in  the  immediate  vicinity 
of  the  track,  or  so  near  as  to  endanger  one  of  such  age,  and  the  enri- 
ploye  knew,  or  by  the  use  of  ordinary  care  could  have  known  it,  it 
was  his  duty  to  use  extraordinary  cnre  in  the  employment  of  his 
means  to  check  the  speed  of  his  car  to  keep  it  under  his  control  so 
B»  to  stop  it  if  necessary  to  prevent  or  avoid  injury  to  the  child  ;  and, 
if  he  failed  to  use  such  care,  and  by  reason  thereof  ran  the  car  over 
the  child,  they  should  find  for  the  plaintiff. 

The  principal  objection  urged  to  this  instruction  is  that  it  assumes. 
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as  matter  of  law,  that  the  child  crmld  not  be  jfuilty  of  negligence. 
But  pa^sint;  from  this  question  for  the  present,  we  will  consider 
other  objections,  which,  it  seems  to  us,  are  fatal  to  the  instruction. 

There  is  no  pretense  that  the  motorman  was  not  keeping  a  look- 
out. That  he  saw  the  children  before  he  reached  Tenth  street  is 
proven  beyond  controversy.  Every  witness,  both  for  the  plaintiflT 
and  the  defendant,  except  Cochran,  one  of  plaintifl's  witnesses, 
placed  the  children,  including  the  unfortunate  boy,  at  not  less  than 
.nve  feet  from  the  track — at  a  distance  where  there  was  no  danger  to 
be  apprehended  from  the  car  as  it  passed,  and,  while  Cochran  says 
the  child  was  on  the  north  side  of  the  track  and  near  it,  he  doe^  not 
Srty  whatihe  distance  was.  Yet,  with  this  uncontradicted  evidence 
the  court  assumes,  or,  at  least,  allows  the  jury  to  find  that  the  child 
was  so  near  the  track  as  to  endanger  its  life,  without  regard  to  the 
length  of  time  it  was  in  that  position,  thus  allowing  the  jury  to  infer 
that  the  motorman  was  negljsrent  in  not  arresting  the  speed  of  the 
car  when  he  first  saw  the  children.  In  other  words^  notwithstand- 
ing all  the  evidence  is  that,  until  it  broke  loose  from  its  companions, 
the  child  was  at  least  fh'e  feet  from  the  track,  and  in  no  danger,  the 
court  permits  the  jury  to  find  that  at  such  a  distance  it  was  In  dan- 
ger. The  error  of  this  part  of  the  instruction  is  manifest  when  it  is 
reiid  in  connection  witii  the  first  part,  which  tells  the  jury  that  the 
chilli  Wiis  too  young  to  be  capabk'  of  exercising  reasonable  care  for 
its  own  protection. 

When  children,  no  matter  how  small,  are  on  a  street  traversKl  by 
a  railwny,  and  at  such  a  distance  from  the  track  that  they  can  not,  if 
they  r.  main  there,  be  injurea  by  a  passing  car,  we  know  of  no  law 
which  reijuires  the  driver,  or  person  controlling  the  car,  to  arrest  its 
speed,  or  to  anticipate  that  they  will  place  themselves  on  the  track, 
or  so  near  it  as  to  be  struck  by  the  car  as  it  passes.  As  said  in  the 
Citizens'  Street  Railway  Company  v^  Casey,  50  Ind.,  405,  when  the 
child  injured  was  only  two  and  a  half  years  old,  **We  do  not  think 
it  is  the  duty  of  a  street-car  driver  to  stop  his  car,  or  to  constantly 
creep  al*>ng  at  a  snail's  pace  for  fear  or  in  anticipation  that  some 
child  may  possibly  throw  itself  under  his  horse,  in  the  absence  of 
any  thing  indicating  the  probable  occurrence  of  such  an  act.  *  ♦  * 
If  he  was  bound  to  stop  in  this  case,  then  he  would  be  bouni  to  do 
so  in  every  case  where  he  saw  children  standing  beside  the  track, 
and  the  result  would  be  the  abandonment  of  the  cars  by  the  travel- 
ing public.  It  seeiiH  to  us  that  he  was  not  bound  to  slacken  his 
speed  (it  then  being  but  ordinary)  till  there  was  a  necessity  for  it. 
The  plaintiff  was  standing  beside  the  track,  where  she  was  out  of 
danger,  and  where  it  was  common  for  children  to  stand  as  the  cars 
passed.  She  evinced  no  disp')sition  to  enter  upon  the  track  or  to 
approach  to  a  dangerous  proximity  to  it.  The  presumption  whs  that 
she  W'>uld  not.  In  such  a  case  it  seems  clear  that  it  wa**  not  negli- 
gence in  the  driver  to  continue  his  usual  rate  of  speed  till  the  plain- 
tiff did  commence  to  move  upon  the  track." 

In  the  case  before  us.  until  the  child  undertook  \o  cross  the  track 
there  was  nothing  to  indicate  to  the  motorman  a  necessity  for  stop- 
ping the  car,  or  even  slackening  its  sj^eed.  Certainly  no  one  should 
be  held  liable  for  an  injury  produced  entirely  bv  want  of  discrt'tion 
on  the  pmt  of  the  child  who  sutlers  from  it.  No  court  should  hold 
a  street  car  company  liable  when  a  child  suddenly  throws  itself  in 
the  way  of  the  car  and  is  run  over  before  the  employe  in  control  of 
the  car  could  prevent  it.  As  we  understand  the  evidence  which  was 
before  the  jury,  the  only  question  for  them  to  <lecide  was:  Did  the 
motorman,  when  he  discovered  or  ought  to  have  discovered  that  the 
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child  was  about  to  attempt  to  cross  the  track  in  front  of  his  car, 
UHe  all  the  means  then  at  his  command  to  stop  the  car  in  time 
to  avoid  striking  or  injuring  the  child?  If  he  did,  the  defend- 
ant is  not  liai>le.  If  he  did  not,  it  is  liable.  It  seems  to 
us  that  there  was  no  occasion  for  presenting:  the  question  of 
contributory  negligence  to  the  jury,  and  that  an  instruction 
upon  that  point  would  have  been  calculated  to  confuse  ri^ther  than 
enlighten  the  jury.  That  the  child  was  negligent,  or,  rather,  dar- 
ingly reckless— that  it  had  no  right  to  run  or  try  to  run  across  the 
track  as  it  did— must  he  conceded.  But  whether  the  child  was  neg- 
ligent or  reckless  or  was  not,  when  its  danger  was  discovered  it  was 
the  duty  of  the  motorman  to  use  all  means  at  his  command  to  save 
it  fromlnjury ;  and  the  simple  question  was,  did  lie  fail  to  do  this? 
In  this  connection,  in  our  view  of  the  evidence  we  see  no  reason  for 
the  second  instruction,  which,  after  defining  ordinary  care,  says 
that  ''extraordinary  care  is  such  -are  as  an  extraordinarily  prudent 
man  would  use''  under  the  circumstances  proven  in  the  case.  The 
<*ar  and  all  its  appliances  were  in  perfect  order,  and  if,  after 
seeing  the  child's  danger,  the  motorman  used  all  the  means  at  his 
command  to  stop  the  car,  nothing  more  should  be  required  of  him. 
The  instruction  was  misleading. 

As  the  question  of  contributory  negligence  has  been  so  fully  ar- 
gued, and,  as  upjn  a  new  trial,  a  different  state  of  facts  may  be  pre- 
sented, we  will  briefly  consider  that  question. 

Thompson,  in  his  work  on  Negligence,  says  that  the  most  fruitful 
.source  of  controversy  is  at  what  age  an  infant  is  to  be  regarded  as 
sui  jurui,  and,  therefore,  capable  of  exercising  some  degree  of  care 
for  its  protection.  Negligeme  can  not  be  imputed  to  a  child  of  such 
tender  years  as  to  be  wholly  incapable  of  the  exercise  of  care.  (City 
of  Covington  v.  Bramlege,  14  Ky,  Law  Kep.,  ante,  39o.)  But  the 
difficulty  is  in  determining  at  what  age  or  period  of  the  child's  de- 
velopment it  can  be  said  that  the  question  ceases  to  be  one  of  law 
and  becomes  one  of  fact. 

The  cases  upon  the  subject  are  numerous,  and  there  is  no  uniform- 
ity in  the  adjudication^.  The  later  cases,  however,  seem  10  tiold 
that,  in  all  cases  where  the  child  is  not  wholly  incapable  of  exercis- 
ing some  degree  of  care  for  its  protection,  the  question  is  one  of  fact, 
and  should  be  submitted  to  the  jury  ;  and  we  think  that  is  the  bet- 
ter rule. 

As  said  in  Railroad  Co.  v.  Glartman,  lo  Wall,  401,  of  a  child  three 
years  of  age  less  caution  would  be  required  than  one  of  seven,  and  of 
a  child  of  seven  less  than  of  one  of  twelve.  The  caution  required  is 
aecoiding  to  the  maturity  and  capacity  of  the  child,  and  this  is  to  be 
determined  in  each  case  by  the  circumstances  of  that  case.  We  are 
of  the  opinion  that  the  court  erred  in  assuming  as  a  matter  of  law 
that  the  child  was  too  young  to  be  capable  of  exercising  care  for  its 
own  protection. 

The  court  erred  in  refusing  to  allow  the  defendant  to  ask  the  wit- 
ness, Cochran,  as  to  the  statement  made  by  him  to  Thompson  and 
Forbis  a  short  while  after  the  accident,  as  those  statements  were 
inconsistent  with  the  statements  made  by  him  in  his  testimony. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion.  ' 
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SUPERIOR  COURT  ABSTRACTS. 


Sbasunqood,  Mendelson  &,  Co.  V.  OwENSBOBO  <fc  Nahhvillb  R.  R.  CompInt. 

Filed  November  30,  1892.  Appeal  from  LonUviUe  Liw  and  Eqaity  CoarL 
Opinion  of  tUe  court  by  Presidinf^  Judge  Yost,  rever.^iat^. 
Linbility  0/  carrier  as  to  passenger's  baiigage — The  contract  by  a  railrond 
company  to  carry  n  paAseuger  mcladen  a  contract  to  carry  hifl  bagi;a{(e,  and 
the  responsibility  of  the  company  for  its  safe  conveyance  and  delivery  w 
that  of  an  insurer  or  common  carrier  of  good^.  This  liability  oontinaes, 
however,  only  until  thebag,;age  is  ready  to  be  delivered  to  the  passenger  at 
his  destination,  and  nntil  he  has  had  a  reasonable  opportunity  to  receive  and 
remove  it.  The  carrier  is  then  liable  as  a  bailee  for  hire  and  not  merely  as 
a  gratuitous  bailee,  and  is  bound  to  exercise  ordinary  care  for  the  preserva- 
tion of  the  baggage.  The  owner  is,  therefore,  not  bonnd  to  show  gross  neg- 
ligence in  order  to  recover  for  the  loss  of  his  baggage,  after  it  has  reached 
its  destination,  and  he  has  had  a  reasonable  opportunity  to  remove  its  and 
it  was  error  to  so  instruct  the  jury  in  this  case. 
James  E.  Gaither  for  appellant;  Wilbur  F.  Browder  for  appellee. 

Commonwealth  v.  Ho-wabd,  &jc. 

Filed  November  80.  1892.     Appeal  from  Franklin   Circuit  Conrt.     Opinion 
of  the  court  by  Judge  Barbour,  afiQrming. 

1.  Proceeding;  against   sh-riff  and  sureties   in    re'^enue   hond — Variance— Void 
Judgment— The  proceeding  by  notice  and   motion   under  the  provisions  of 

article  2,  chapter  2,  General  Statutes,  against  a  sheriff  and  the  sureties  in 
his  revenne  bond  to  compel  the  payment  of  taxes  collected  by  the  sheriff, 
which  he  has  failed  to  account  for  or  pay  into  the  treasury,  is  a  anrnmary 
one.  and  there  should  be  !it  least  a  substantial  compliance  with  the  statute. 
In  this  case,  as  the  notice  was  addressed  to  the  sureties,  describing  them 
as  ^'sureties  of  James  L.  Howard,  sheriff  of  Harlan  county,"  while  the  mo- 
tion was  made  in  the  name  of  the  Commonwealth  as  plaintiff  against  *'MiUon 
E.  Howard,  sheriff  of  Harlan  county,*^  and  the  other  sureties  as  defendants. 
Milton  E.  Howard  being  in  fact  one  of  the  sureties,  there  was  a  fatal  vari- 
ance, and  a  judgment  by  default  rendered  against  the  defendants  on  the  mo* 
tiou  was  void  and  properly  set  aside  by  the  court  at  a  sobspquent  term. 

2.  Judgment  dismissing  motion  not  a  bar — A  judgment  dismissing  the  motion 
upon  the  refusal  of  the  Commonwealth  to  amend  can  not  operate  as  a  bar  to 
a  future  action  or  motion  against  the  sheriff  and  his  sureties  upon  the  same 
liability. 

W.  J.  Hendrick  and  R.  Reid  Rogers  tor  appellant;  John  \V.  Rodman  for 
appellees. 

M1DDLK8BOBOUOH  Town  Company  v.  Helwio. 

Filed    November    80,  1892,     Appeal   from    Bell   Court   of  Common   Pleai. 
Opinion  of  the  court  by  Judge  Barbour,  reversing. 

1.  Damage  to  one  lot  by  filling  another — The  owner  of  a  low  marshy  lot,  in  a 
city  or  town,  over  which  the  surface  water  falling  and  accumulating  npon  an 
adjacent  upper  lot  flows  to  a  common  outlet,  has  the  right  to  fill  bis  lot«o 
as  to  render  it  fit  for  building  upon  without  becoming  responsible  in  dam- 
ages to  the  upper  lot  owner  for  injuries  sustained  by  the  consequent  back- 
ing of  the  water  upon  his  lot. 

2.  Water  courses — A  ravine  or  gully,  which  is  simply  an  outlet  for  surface 
water  at  certain  seasons  of  the  year,  having  no  well  defined  bed  or  channel 
with  banks  and  sides,  can  not  be  termed  a  natural  water  course,  and  is  noir 
therefore,  governed  by  the  well  settled  rules  applying  to  natural  streams. 
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Rozel  WeissbBger,  J.  R.  Said  peon  and  Chapman  &,  NicoU  for  appellant; 
Isaac  T.  Woodson  and  Ira  Julian  for  appellee. 

MA.XVIIiLS,  WTLIilSBUBO  <fc  LOUISVIIiliB    TcJBNPIKB   ROAD  Co.  V.  BaBNBB. 

Filed  November  2,  1892.     Appeal   from  Nelson  Circuit  Court.     Opinion  of 

the  court  by  Jud^e   Brent,  affirming. 

1.  Corporations — Aajuiescencf  of  stockholders  in  contract— k^ii^t  a  corpo- 
ration has  enjoyed  the  benefit  of  a  contract  or  other  arrangement  made  in 
good  faith  with  any  of  its  regular  agents  every  reasonable  presumption 
should  be  made  to  hold  the  transaction  binding  upon  the  company.  And 
in  such  cases  the  acquiescence  of  the  stockholders  may  often  be  presumed. 
Proof  of  circumstances  from  which  the  court  or  jury  can  reasonably  infer 
that  the  act  in  question  was  known  amons;  the  stockholders  and  was  acqui- 
esced in  by  them  will  constitute  at  least  prima  facie  evidence  of  ratification. 

Appellant,  a  turnpike  corporation,  employed  appellee  to  build  them  a 
■  bridge,  for  one-half  of  which  appellant  was  to  and  did  pay,  the  other  half 
to  belong  to  appellee,  and  he  to  be  entitled  to  collect  for  his  own  use  one- 
half  the  tolls  paid  out  at  a  gate  leading  to  the  bridge.  This  agreement  was 
carried  out  for  several  years,  when  the  parties  began  to  disagee  as  to  their 
rights,  and  suit  was  brought  to  settle  the  matter,  but  was  compromised,  the 
parties  agreeing  upon  a  construction  of  the  contract  which  recognized 
appellee's  right  to  one-half  the  tolls.  Appellant  carried  out  its  agreement 
for  several  years  longer,  when  differences  again  arose,  resulting  in  this  suit 
by  appellee  to  compel  appellant  to  comply  with  its  contract.  iVi'/</— That, 
although  the  contract  mads  by  the  president  and  directors  may  have  been 
in  disregard  of  the  rights  of  stockholders^  the  stockholders  are  bound  both 
by  ratification  and  estoppel. 

?.  Premature  sui>inission — That  the  case  was  submitted  before  it  regularly 
stood  for  trial  is  not  ground  for  reversal  until  a  motion  has  been  made  in 
the  court  below  to  net  aside  the  judgment. 

Nat  W.  Halstead  for  appelhint. 

John  S.  Kelley  for  appellee. 

Nashville,  Chattanooga  <t  St.  Louis  Railway  Co.  v.  Cabbico. 
Samb  v.  Hamilton. 

Filed    November  2,  1892.     Appeal  from  Marion  Circuit  Court.     Opinion  of 
the  court  by  Judge  Brent,  affirming. 

1.  Venue  of  action  against  common  carrier-  -This  action  against  a  common 
carrier  upon  a  contract  for  the  transportation  of  live  stock  was  properly 
brought  in  the  county  in  which  the  contract  was  made.  And  the  defendant, 
being  a  railroad  company,  summons  was  properly  served  upon  the  defend- 
ant's agent  stationed  nearest  the  county  seat  of  the  county  in  which  the  suit 
was  brought,  although  in  another  county. 

2.  A  rorporation  can  he  proceeded  against  hy  constructive  senjice—OrxXy  when 
it  has  no  agent  in  this  State  known  to  plaintiff  upon  whom  a  summons  can 
be  served. 

3.  Pleading — In  an  action  against  a  common  carrier  to  recover  damages 
for  injury  to  live  stock  being  transported  by  it  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  it  injured  the  stock  is 
not  good. 

Hugh  Cooper  for  appellant. 
Rives  &.  Spalding  for  appellee. 

Dboeoe  v.  Woods. 

Filed  November  16,  1892.     Appeal  from  Kenton  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.  Assessments  for  street  improvements — Defect  in  pleading  cured — Though  there 
'be  defects  of  substance  even  in  a  pleading,  which  would  have  been  fatal  on 
demurrer,  yet  if  the  issue   joined  be   such  as   necessarily  required  on  the 
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triHl  proof  of  the  factA  imperfectly  stated  or  omitted,  and  without  whiob  it 
in  not  to  be  presamed  the  jury  wonld  have  given  the  verdict  or  the  court 
have  rendered  the  jadgmeut,  snch  defect  or  omission  will  be  cured  by  the 
judgment. 

In  this  action  to  enforce  a  lien  for  the  cost  cf  street  inQprovemtDtg,  the 
petition  was  defective  in  failing  to  allege  that  the  plaintiff  did  th^  work  he 
contracted  to  perform,  the  allegation  that  the  city  engineer  certified  to  the 
oonncil  that  he  had  done  the  work  not  being  sufficient.  But  as  ihtj  defend- 
antf  instead  of  (Standing  upon  his  demurrer,  answered  denying  all  linbihtj 
for  the  claim  apserted,  and  the  evidence  shows  that  the  work  wafi  done  by 
plaintiff  according  to  the  terms  of  the  contract,  the  defect  iu  the  petitioD 
was  cured. 

2.  Same— Parties  to  acfiotj  - -T\\e  lien  of  a  contractor  upon  abotttug  prop- 
erty for  the  cost  of  a  street  improvement  csn  not  be  destroyed  or  impaired 
by  the  owner  selling  the  property  after  the  work  is  placed  under  crmtracl* 
And  when  the  property  has  been  sold  and  the  proceeding  is  against  the  pur- 
chaser, if  for  any  reason  the  original  owner  should  be  made  a  party  to  the 
proceeding,  it  is  incumbent  on  the  defendant  to  take  the  initiatory  £tep« 
to  that  end. 

3.  Some-  -When  real  estate  in  a  city  is,  by  the  charter,  made  liable  for  tat 
assessed  against  it  or  its  owner,  n  lot  which  is  sufficiently  dt^ftriribed  id  the 
assessment  is  liable,  although  the  assessment  is  not  made  agaiu^frt  xhv  ot^Qtr 
of  the  legal  title. 

Wm.  Goebel  for  appellant. 
D.  A.  Glenn  for  appellee. 

L.  «fe  N.  Railboad  Co.  v.  Conbtantine. 

Filed  December  7,  1892.     Appeal  from  Gallatin  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Yost,  reversing  iu  part. 

1.  Passengers  on  a  railroad  tint  n  must  be  allowtda  reasoftable  time  to  ieiix'<!  the  fnjrn 
with  safety  after  it  arrives  at  the  place  of  their  destination,  and  if,  »f ter  U  ba* 
come  to  a  stop  in  order  to  enable  passengers  to  leave  it,  it  is»  without  notice 
or  signal,  suddenly  moved,  causing  injury  to  those  alightinj^^  the  cotnpauj 
is  responsible  for  the  injuries  thns  sustained. 

2.  Contributory  negl/^ence- -If  the  plaintiff  of  her  volition  jumped  from 
the  cars  while  they  were  in  motion,  she  was  guilty  of  such  contributory  tieg- 
ligence  as  will  defeat  a  recovery.  But  the  preponderance  of  the  evidence 
shows  that  she  made  no  effort  to  jump. 

3.  Exeessirr  verdict — As  the  plaintiff's  bruises  received  in  her  fall  hnve  re- 
sulted in  permanent  injury,  rendering  her  unable  to  do  *'ariy  work  ^i  anj 
consequence,"  a  verdict  for  $2,000  is  not  excessive. 

4.  Punitive  damages — As  the  evidence  establishes  a  case  of  ordinary  npf- 
lect  only,  the  judgment,  in  so  far  as  it  was  rendered  on  the  separate  SadiujE 
of  the  jury,  fixing  punitive  damages  at  f250,  is  reversed. 

Winslow  &  Winslow  for  appellant. 
Gaunt  &  Downs  for  appellees. 

Ambbbot^s  adm^b,  <fcc.   V.  Bakeb,   bbgbivbb. 

Filed   December  7,  1892.     Appenl  from   Letcher  Circuit  Court.     Opinion  Of 

the  conrt  by  Presiding  Judge  Yost,  reversing. 

Sheriff's — Refusal  to  settle  accounts  concerning  county  levy — Where  the  coanlT 
court  has  appointed  a  commissioner  to  make  a  settlemePt  of  the  shenfTs 
accounts  concerning  the  county  levy,  and  the  sheriff  fails  or  refor^es  to  ftp- 
pear  and  make  a  settlement,  the  only  remedy  of  the  county  court  is  the 
institution  of  an  action  in  its  own  name  to  compel  a  settlement  and  for  ^ 
judgment  for  any  sum  found  dne  upon  the  trial  of  that  action.  Upou  tbf 
refusal  of  the  sheriff  to  attend,  the  commissioner  can  not  proceed  to  mJitf 
an  ex  patte  settlement,  and  a  receiver  appointed  by  the  county  court  hna  m* 
authority  to  sue  to  recover  what  may  be  found  due  upon  such  a  settlttmen^ 

5.  B.  Dishman  for  appellants  ;  John  L.  Scott  for  appellee. 
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Smith's  ex'tx,  &c.  v.  McMillan,  &c. 
{Filed  OcL  25,  1892— i\"o<  to  be  reported^ 

Contribution  by  heirs  to  pay  ancestor'' s  lien  debts — Where  the  land  of  a  father, 
•cipoD  which  liens  existed  to  satisfy  debts  of  the  father,  has  been  divided 
among  his  heirs,  each  heir  shoald  be  made  to  contribute  to  pay  the  lien 
debt,  and  if  any  one  of  the  heirs  fails  to  contribute  his  part,  then  his  allot- 
inent  of  land  should  be  sold  tu  pay  the  same.  The  allotment  to  one  heir 
Ahonld  not  be  sold  to  pay  the  entire  lien  debt. 

O'Rear  &  Bigstaff,  V.  B.  Young  and  W.  W.  McGuire  for  appel- 
lants. 

Appeal  from  Bowan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor, 

Smith,  a  creditor  of  W.  I.  Mclntyre,  subjected  to  the  payment  of 
his  debt  a  tract  of  land  that  had  been  allotted  to  Mclntyre  in  the 
division  of  his  father's  estate,  and,  being  the  purchaser,  had  a  deed 
made  to  him  by  the  commissioner.  He  then  brought  this  action 
against  the  parties  in  possession  to  recover  the  land. 

The  defense  is,  that  in  1878  the  attorneys  of  Mclntyre's  heirs 
brought  suit  to  enforce  an  attorney's  lien  for  services  rendered  the 
heirs  in  an  action  to  eject  one  Filson  from  the  land,  who  claimed  to 
hold  under  a  paramount  title,  and  that  the  land  in  controversy  was 
sold  to  satisfy  the  attorney's  lien. 

The  action  against  Filson  was  instituted  before  Smith  subjected 
the  land  of  Wm.  Mclntyre,  but  the  action  by  the  attorneys  to  en- 
force their  lien  was  not  instituted  until  after  Smith  had  obtained  his 
Judgment  and  purchased  the  land  under  it.  Smith  was  not  a  party 
to  the  action  by  the  attorneys  and  seems  to  have  had  no  notice  of 
the  pendency  of  their  action.  The  land  was  sold  under  the  judg- 
ment for  the  attorneys  and  purchased  by  one  Goodpaster,  who,  after 
his  purchase,  sold  to  Robert  Mclntyre,  a  brother  of  Wm.  Mcln- 
tyre. 

vol.  14 — 28 
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All  the  proceedings  in  the  action  of  Smith  against  Wm.  Mclntyr^ 
were  destroyed  by  the  burning?  of  the  Rowan  county  clerk's  office, 
and  in  proceedings  to  substitute  this  destroyed  m'ord,  it  appeared 
that  Smith's  judgment  was  valid,  with  the  exception  that  some 
parties  who  were  made  defendants  were  not  summoned.  These 
were  the  heirs  of  the  ancestor  of  Wm.  Mclntyre.  It  appears  that 
an  order  was  made  entering  their  appearance  to  Smith's  action,  but 
they  claim  it  was  without  any  authority  from  them,  and  this  the 
testimony  conduces  to  show.  The  liens  on  this  land  of  the  ancestor 
of  these  parties  were  entitled  to  preference  over  Smith's  claim,  but 
there  is  no  reason  why  Smith's  or  Wm.  Mclntyre's  interest  should 
pay  the  whole  of  it,  and  if  all  the  land  was  sold  to  satisfy  the  lien. 
Smith  was  a  necessary  party  to  the  proceedings.  As  the  case  is  now 
in  a  court  of  equity,  each  heir  of  Van  S.  Mclntyre  should  contribute 
to  satisfy  this  lien,  and  if  they  fail  to  do  so,  then  the  land  ought  to 
be  sold;  that  is,  each  one's  allotment  to  pay  his  part. 

This  includes  the  lien  of  the  attorneys  and  any  other  valid  liens 
existing  when  Smith  bought. 

If  Robert  Mclntyre  had  purchased  the  interest  of  the  other  heirs, 
he  is  liable  to  contribute  their  portion.  In  other  words,  each  heir's 
interest  should  help  discharge  the  lien. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with 
this  opinion. 

The  parties  can  amend  their,  pleadings  to  conform  to  the  view* 
herein  expressed. 

Dudley,  &c.  v.  Weinhart,  &c\ 
(Fifed  Oct.  20,  1892.) 

Drcise  to  one  with  power  in  another  to  cancel  or  change  the  dex'ise  within  a  cer- 
tain time — A  testator  may  confer  upon  his  widow  power  to  chanji^e  or  oaitoel, 
within  a  certain  time,  any  of  the  gifts  or  devises  made  by  him  in  his  wtU, 
wherein  it  is  provided  that  such  gifts  and  devises  shall  not  confer  any  right 
or  interest  until  the  expiration  of  such  period.  Such  a  power  to  change  or 
cancel  devises  is  not  an  attempt  to  confer  upon  one  a  power  to  revoke  a  tee- 
tator's  will  after  his  death  ;  it  is  a  mere  power  of  appointment,  to  be  exer- 
cised within  a  stated  period,  and  a  designation  of  beneficiaries  in  case  tbe 
donee  fails  to  exercise  the  power. 

A  testator  made  many  devises  and  bequests  to  his  relatives,  and  then  in  a 
subsequent  prirt  of  his  will  gave  his  wife  power  to  change  or  cancel,  within 
a  certain  time,  any  and  every  ^ift  or  devise  made  therein.  The  will  pro- 
vided *'and  further,  although  not  in  terms  so  stated  at  each  item,  it  was  ani) 
is  *  ^'  intended  that  every  gift  or  devise  hereinbefore  entered  is  subject 
to  be  changed  or  cancelled  by  my  wife,"  by  writing,  executed  in  a  certaia 
way,  and  recorded  in  the  county  court  before  the  gift  or  devise  is  to  take 
effect,  which  is  thirty  days  after  the  will  is  probated,  //c'/i/— That  the  wife 
may,  within  the  period  and  in  the  manner  indicated,  cancel  or  change  th» 
devises  made  in  the  will. 

R.  C.  Gray  and  Geo..B.  Nelson  for  appellants. 

Kichard  P.  Ernst  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Charles  Eginton,  a  wealthy  citizen  of  Covington,  Ky.,  died 
testate  in  September,  1890.    His  will,  after  providing  generously 
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for  his  wife  and  orranddaughter— he  had  no  living  children—provides 
for  the  family  of  his  brother,  William  E^inton,  and  for  the  family 
of  his  half-brother,  Thomas  McGrath,  and  for  certain  nieces  and 
nephews  of  his  wife,  and  others. 

The  testator,  in  part  9  of  his  will,  grave  his  wife  the  power,  within 
a  certain  time,  to  change  or  cancel  any  and  every  gift  or  devise 
made  in  his  will.  The  power  is  as  follows:  **And  further,  although 
not  in  terms  so  stated  at  each  item,  it  was  and  is,  nevertheless^ 
intended  that  every  gift  or  devise  hereinbefore  entered  is  subject  to 
be  changed  or  canceled  by  my  wife,"  provided  she,  in  her  own  hand- 
writing, attested  by  two  competent  and  disinterested  witnesses,  and 
recorded  in  the  county  court  before  the  gift  or  devise  is  to  take  effect^ 
and  which  w-as  not  to  go  into  effect  or  prt$s  any  right  until  the 
thirtieth  day  after  the  will  is  probated,  declares  otherwise. 

His  wife,  within  the  time  and  in  the  manner  prescribed,  did  exer- 
cise the  power  conferred  upon  her  and  changed  part  5,  item  5,  of  the 
will,  which  gives  to  the  children  of  William  Eginton  the  remainder 
interest  of  fifty  shares  of  the  stock  of  the  Bank  of  Kentucky,  the 
wife,  under  the  will,  being  entitled  to  a  life  estate  therein,  and  she 
gave  the  same  to  Lizzie  P.  Dudley  and  others.  She  also  changed 
and  canceled  that  part  of  the  devise  which  gave  to  the  grand- 
children of  William  Eginton  eleven  hundred  dollars  in  cash,  but 
she  made  no  disposition  of  that  sum. 

The  lower  court  held  .that  the  power  given  to  the  wife  to  change 
or  cancel  the  devises  was  in  effect  an  attempt  to  give  her  the  power 
to  revoke  the  will  after  the  death  of  the  testator,  which  could  not  be 
conferred  upon  her,  for  under  section  10,  chapter  113,  of  the  General 
Statutes,  in  reference  to  the  revocation  of  wills,  it  is  provided  in 
substance  that  a  will  can  not  be  revoked  except  by  the  testator  him- 
self in  his  lifetime  ia  the  manner  therein  indicated;  therefore  her 
attempt  to  change  the  devises  was  void.  On  the  other  hand,  the 
appellants  contend  that  the  power  conferred  upon  the  wife  to  change 
the  devises  was  not  a  revocation  of  the  will,  but  was  a  power  of 
appointment  given  by  the  will  which  was  a  consistent  part  of  it. 
The  same  contention  on  both  side-s  is  made  here,  and  which  we 
have  to  decide. 

Now.-  a  general  power  of  appointment  is  a  power  given  by  the 
tnaker  of  a  deed  or  will,  called  the  donor  of  the  power— to  another 
person  called  the  donee  of  the  power— in  the  name  of  and  by  the 
authority  of  the  donor  to  create  a  new  estate  in  any  one  out  of  the 
estate  of  the  donor  without  diverting  any  estate  previously  granted 
or  devised  subje('t  to  such  power,  or  by  divesting  an  estate  previously 
granted  subject  to  such  power  and  bestowing  on  another  person. 
Such  power  has  always  been  exercised  and  held  valid  as  being  the 
will  of  the  donor  of  the  power,  and  not  as  a  revocation  or  destruc- 
tion of  his  will  in  the  sense  of  the  statute  supra;  for  it  is  perfectly 
com^)etent  for  a  testator  to  give  another  person  the  power  to  dispose 
of  his  property  according  to  his  own  judgment  and  discretion.  In 
such  case  the  will  and  discretion  of  such  person  would  be  the  will  of 
the  testator.  If  the  testator  had  devised  some  estate  to  certain  per- 
sons subject  to  be  divested  or  defeated  and  its  destination  changed 
by  the  exercise  of  a  power  given  to  another  person,  the  exercise  of 
such  power  would  be  the  will  of  the  testator,  for  he  may  attach  such 
conditions  to  the  devise,  the  happening  of  which  will  defeat  it,  and 
defeating  the  devise  is  upon  such.  The  condition  that  the  donee  of  the 
power  might  thereafter  present  is  the  same  as  if  the  testator  had 
inserted  in  the  will  the  identical  conditions  as  a  defeasance  of  the 
present  estate.    See  Johnson  v.  Yates,  9  Dana,  500,  where  it  is  said 
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**that  the  appointment  operates  as  if  it  had  be^n  inserted  in  the 
'Original  deed;''  also  in  accordance  with  these  views  is  theca^ieof 
Lillard  v.  Robinson,  8  Litt.,41o,  wherein  it  was  held  thatthedovjsee 
•of  a  life  estate  would,  under  a  power  of  appointment,  defeat  the 
•devisees  in  remainder  under  the  will;  also  in  the  casas  of  WeCul- 
lough  V.  Anderson,  <fec.,  11  Ky.  Law  Rep,  939,  and  Herbert,  fc*  v. 
Herbert,  <S:c\,  8')  Ky.,  131,  the  same  doctrine  is  announced.  These 
oases  proceed  upon  the  ground  that  a  testator  could  defeat  the  ex- 
pressed oljects  of  his  bounty  by  a  defeasance  in  the  nature  of  the 
power  of  appointment  to  the  uses  of  another  person. 

The  judgment  is  revers^  with  directions  for  further  proceeding'* 
consistent  with  this  opinion. 


MuLLiNS  V.  Faulkner,  &c. 

(Filed  Oct.  20.  1892— iV^o^  to  be  reported.) 

Adverse  possession — Boundary — Limitation — A  vendee,  who  entered  qpon  a 
tract  of  land  nearly  Reventy  years  ago,  clHiming  under  a  deed  of  record, 
and  who  has  had  possession  of  the  land  over  since  by  himself  and  his  h*ira, 
has  thereby  acquired  a  perfect  title  to  the  extent  of  his  boundary^  t'^en 
thoQxh  the  (*ntire  boundary  claimed  by  him  is  not  iuoludad  in  the  deed  and&l 
which  he  entered,  or  even  if  the  attorney  in  fact,  who  executed  sach  dotd  for 
the  vendor,  was  not  properly  authorized  by  the  vendor  to  execute  sach  con* 
veyance. 

W.  J,  Perrin  and  J.  T.  Simon  for  appellant. 

W.  M.  Rardin  and  James  F.  Ellis  for  appellees. 

Appeal  from  Pendleton  Ci'cuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  clearly  appears  from  the  testimony  that  nearly  three-quarters  of 
a  century  since  one  Abram  Vastine  purchased  two  hundred  and 
fifty  acres  of  land  of  one  B  liley,  as  the  ai^ent  of  the  heirs  of  John 
€rittenden;  that  he  entered  upon  the  land,  raised  a  family,  i  I  red, 
leaving:  his  children  in  posstssion,  when  they  had  it  partitioned,  and 
twenty-five  acres  was  allotted  to  Mrs.  Acker  man,  a  daug:hter  of  Vus- 
tine,  who  is  also  dead,  leavine  the  plaintiffs— her  children — or  heirs 
at  law.  The  defendant  (appellant),  who  is  claiming  this  land,  hnl^Li 
it  under  a  purchase  made  of  one  hundred  acres  of  land  under  a  <le- 
cree  against  the  unknown  heirs  of  one  Miller,  rendered  in  the  yenr 
1872.  He  now  claims  that  this  land  in  controversy  was  embraced 
by  the  deed  made  to  him,  and  outside  of  the  boundary  of  the  Bailey 
deed  to  Vastine. 

The  question  then  is,  what  land  the  deed  to  Vastine  covers,  and  it 
is  plain,  from  the  testinriony,  that  it  embraces  the  land  recovered. 
It  IS  immaterial  whether  there  was  a  power  of  attorney  from  Crit- 
tenden's heii-s  or  not  to  Bailey,  his  sale  and  conveyance  to  Va-^tine 
near  seventy  years  ago,  and  an  entry  by  Vastine  on  the  land,  and 
his  continued  possession  since  by  him  and  his  heirs,  enables  those 
holding  under  him  to  maintain  this  ejectment. 

If  the  line  in  controversy  is  not  the  real  Crittenden  line  the  appel- 
lees are  entitled  to  hold  to  the  extent  of  their  boundary  under  the 
deed  from  Bailey  to  their  ancestor  made  in  1826.  Besides*  fbe 
weight  of  the  evidence  shows  the  Crittenden  line  to  be  as  conteuded 
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for  by  the  appellees^  The  instructions  were  mors  favorable  to  the 
appellant  than  they  should  have  been. 

If  the  appellees  and  their  ancestor  entered  on  this  land  in  1826,  and 
have  been  in  the  possession  since,  claiming  to  the  boundary  of  the 
deed,  a  subsequent  entry  acquired  no  title,  unless  by  an  actual  inclos- 
ure  the  lapse  of  time  gave  title  to  that  extent.  There  was  no  entry 
before  or  after  Vastine  entered  under  any  superior  grant. 

We  think  the  record  shows  that  Mrs.  Ackermau  was  a  child  of 
Vastine.  The  partition  deed  shows  it,  and  the  son  who  testified 
speaks  of  his  mother,  and  Vastine  as  being  his  grandfather. 

The  law  and  facts  authorized  the  recovery,  and  the  judgment  is 
affirmed. 


McDermott,  by,  Ac.  v.  Ky.  CentraIj  By.  Co. 

{Filed  Oct.  22,  1892.) 

1.  Railroads — Duty  to  trespasser  on  track  in  s7vitch-yard-^T\ie  fK\\\iTe  to  ring 
the  bell  of  an  engine  moving  backward  in  a  switch-yard,  or  to  give  any  other 
warning  of  Ma  approach,  or  to  have  anyone  on  the  lookout  on  the  engine,. 
\s  not  a  violation  of  any  daty  the  railroad  company  owen  to  a  trespasser  on. 
one  of  its  tracks  in  such  switch-yard,  And  if  such  trespasser  is  injured  by 
snch  engine  before  any  of  the  railroad  employes  discover  his  presence  om 
the  track,  he  has  no  right  of  action  against  the  company  for  the  damages 
sustained  by  him. 

2.  Same — Infants — The  fact  that  the  trespasser  so  injured  was  an  infant 
does  not  chan^^e  or  modify  the  application  uf  the  rale  above  stated,  bocause 
signals  of  approaching  trains  must  be  given,  and  oversight  of  the  tracks 
exercised  uniformly  and  habitually  or  not  at  all,  and  for  the  protection  and 
safety  of  all  trespassers  or  none. 

3.  Same — Peremptory  instructions — Even  if  the  above  rules  were  not  appli- 
cable to  this  case,  the  infant,  who  was  injured  while  trespassing  on  the- 
traokof  a  switch-yard,  could  not  recover,  because  it  appears  from  hifr. 
own  testimony  that  he  was  familiar  with  the  movements  of  the  trains  in 
snch  switch-yard,  and  knew  •that  the  engine  that  injured  him  was  daily 
moved  along  the  track  on  which  he  was  trespassing  at  the  time  of  day  the 
injury  was  inflicted,  and  that  he  saw  it  on  a  turn-table  preparing  to  go  upon 
the  same  track  he  immediately  went  upon.  A  peremptory  instruction  was- 
properly  given  in  this  case. 

C.  J.  Bronston  and  Ward  &  Dickson  for  appellant. 

G.  C.  Lock  hart  for  appellee. 

Appeal  from  Bourbon  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  an  infant  suin?  by  his  father,  brougrht  this  action  to 
recover  for  an  injury  to  his  foot,  resulting  in  amputation  just  above 
the  ankle,  caused  by  qne  of  appellee's  locomotives  running  on  it. 
But  the  lower  court  having,  at  conclusion  of  plaintiff's  evidence, 
instructed  the  jury  to  find  for  defendant,  which  was  done,  the  single 
question  presented  on  this  appeal  is  whether  there  was  evidence 
conducing  to  show  legal  liability  for  the  injury  complained  of. 

It  appears  that  the  railroad  track  upon  which  appellant,  then  about 
eight  years  of  age,  got  hurt  was  one  owned  by  appellee,  leading  from 
Paris,  where  it  occurred,  to  Maysville,  there  being  three  other  tracks 
near  the  depot.    Of  these  the  most  western— Kentucky  Central — 
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leads  to  Covinerton,  and  between  it  and  Maysville  track  h  a  ?^wJtoh- 
track  to  a  turn-table  and  another  switch-track  to  some  place  not 
made  clear  by  the  evidence. 

The  father  of  appellant  resides  and  keeps  a  boarding-house  and 
saloon  where  the  vVinchaster  turnpike  crosses  the  Kentucky  Central 
railroad,  about  four  hundred  feet  from  the  depot  toward  Lexington, 
and  had  directed  an  elder  son  to  go  to  the  depot  for  the  purpose  of 
meeting  his  mother,  who  was  expected  to  come  that  afternoon  on 
the  Kentucky  Central  from  Covington.  Appellant,  though  not  re- 
quired, nor  having  permission,  accompanied  his  brother,  as  did  also 
their  little  sister,  but  the  train  not  arriving  on  time,  the  eldest  boy,  for 
some  private  purpose  not  connected  with  business  of  the  company, 
proceeded  from  the  depot  to  appellee's  blacksmith  shop,  which  had 
to  be  reached  by  going  along  on  or  beside  the  railroad  tracks,  and 
appellant  went  to  the  oil-house  west  of  the  Covington  track,  theu- 
sister  returning  home. 

After  remaining  at  the  oil-house  a  short  time  appellant  .started  to 
follow  his  brother,  going  across  the  Covington  and  two  intermediate 
tracks,  but  whether  it  was  necessary  for  him,  in  order  to  r^ach  the 
shop  to  also  cross  or  go  upon  the  Maysville  track,  does  Jiot  t^ieariy 
appear  from  the  evidence. 

The  engine  No.  10,  which  did  the  injury,  had  that  afternoon  pulled 
the  Maysville  train  to  Paris,  and  was  with  tender  attat-hed^  when 
appellant  left  the  oil-house,  upon  the  turn-table,  and  bt^fore  it  It^fl 
there  he liad  crossed  the  three  tracks  ami  probably  reached  the  Mny^- 
ville  track.  After  going  from  the  turn-table  track  t')  the  Mnysville 
track  engine  No  10  was  backed  on  the  latter  toward  cars  it  wn^  d^ 
signed  to  be  hitched  to,  and  at  a  short  distance  from  intersection  of 
the  two  tracks  the  tender  struck  appellant,  who,  as  he  te.^tifies,  liaU 
stopped  on  the  track  to  pick  a  cinder  from  his  foot,  his  face  imn^ 
turned  away  from  the  backing  engine.  The  evidence  i^liow;*  nu 
warning  by  bell  or  whistle  was  given  of  the  retrograde  inuveineiit 
of  the  engine,  nor  was  there  any  person  on  it  at  the  timp  except  m 
employe  termed  hostler,  whose  business,  it  seems,  is  to  do  the  utx^ej- 
sary  switching  of  engines  and  cars  about  tiie  company's  yard. 

But  it  was  developed  by  the  evidence  offered  for  plaintiff  that  the 
place  to  which  he  was  going,  as  well  as  the  one  he  was  at  wht^ri  hurt, 
is  within  the  company's  yard,  to  which  he  had  nO  right  nort'ould 
safely  go;  and  although  there  was  some  testimony  sho\viii;i  iiiiit 
persons  occasionally  passed  from  Vine  street  along  or  upon  the  tra^-k 
to  the  depot,  it  does  not  appear  that  such  passway  was  then  beinjj 
regularly  used,  or  ever  was  used,  by  license  of  the  company  ex|>rt^^ 
or  implied.  On  the  contrary,  a  sign-board  had  been  put  up  by  whkh 
persons,  other  than  employes  of  the  company,  were  notified  to  keep 
off  the  tracks  at  and  in  vicinity  of  the  place  appellant  wu?i  injuriKi, 
and  he  had  been  several  times  driven  away,  force  being  iit  one  time 
used  for  that  purpose. 

There  is  no  evidence  the  person  in  charge  of  engine  No.  JO,  wliiie 
at  the  turn-table,  saw  appellant  crossing  the  tracks,  and  it  is  apparent 
he  did  not  see- him  on  the  Maysville  track  prior  to  the  injury^  b**- 
-cause  the  tender  obstructed  his  view.  Nor  was  the  engine  mttv^ 
-at  either  an  unusal  time  or  rapid  rate  of  speed,  but  at  the  usual  time 
and  in  the  customary  mode;  it  was  backed  so  slowly  as  to  l>e  slop^ted 
within  length  of  the  tender  after  notice  was  given  of  a[*pellmit'- 
presence  on  the  track.  It  is,  therefore,  clear  that  if  appeltt'ecwn  U- 
-charged  with  any  negligence  at  all  it  consists  in  the  failure  to  ^ivi^ 
warning  of  the  movement  of  the  engine,  and  to  have  a  peri!«>n  i« 
a  position  to  see  the  track  ahead  of  it. 
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It  is  a  well  settled  rule  that  the  eng^ineer  of  a  moving  railroad 
train  must  give  distinct  signals  of  its  approach  to  a  station  or  public 
crossing,  and  keep  a  lookout  for  persons  lawfully  crossing  the  track, 
and  there  are  circumst^inces  under  which  legal  liabilities  will  arise 
for  running  a  train  on  even  a,  trespasser,  but  the  general  right  of  a 
railroad  company  to  use  its  own  property  in  its  own  way  can  not, 
any  more  than  that  of  a  natural  person,  be  unreasonably  restricted, 
the  only  difference  being  that  a  greater  degree  of  care  and  diligence 
is  required  in  operating  railroads,  so  as  to  avoid  injuring  persons  or 
property  of  others,  than  is  generally  needed  in  the  conduct  of  less 
hazardous  business  of  individuals.  And  as  a  matter  of  right,  as  well 
as  in  the  interest  of  the  public,  a  railroad  company  should  have  the 
same  immunity  from  hindrance  and  interference  with  management 
of  its  business  by  trespassers  and  intruders  that  any  other  corpora- 
tion or  natural  person  is  legally  entitled  to.  It  thus  results  that  an 
-engineer  of  a  moving  train,  whether  passenger  or  freight,  is  required 
to  give  signals  of  its  approach  to  certain  places,  and  diligently  keep 
in  view  the  track  aliead  of  him,  for  safety  of  those  who  have  a  right 
to  go  on  or  acroas  the  track  and  of  passengers  and  property  being  trans- 
ported, not  for  protection  of  a  trespa&ser  on  the  track,  whose  death  or 
injury  the  company  can  be  made  legally  liable  for  only  in  case  his  peril 
was  discoverea,  or  by  diligent  attention  of  the  engineer  to  his  duty 
to  others,  might  have  been  discovered  in  time  to  prevent  the  train 
running  on  him.  Accordingly,  as  moving  engines  and  cars  to  and 
fro  in  the  yard  of  a  railroad  company  is  indispensable  to  safe  and 
proper  conduct  of  its  business,  it  should  be  no  more  obliged  to  spe- 
cially look  out  for  presence  of  those  who  may  go  there  without  right 
than  for  trespassers  on  the  main  track  away  from  the  yard.  For  to 
require  the  bell  rung  or  whistle  blown  at  every  movement  of  an 
engine  in  the  company's  yard  to  and  from  a  coal  chute,  water  tank 
or  turn-table,  however  slowly  or  short  the  distance  it  might  have  to 
go,  or  that  an  ext'-a  employe  be  placed  upon  every  backing  engine  sim- 
ply to  warn  or  look  out  for  presence  of  persons  having  no  right  or 
reasonably  expected  to  be  there  when  not  at  all  necessarry  for  safety 
-of  persons  or  property  legally  entitled  to  care  and  protection  by  the 
company,  would  be  unreasonable  and  oppressive  ;  and  the  fact  that 
such  trespasser  is  an  infant  does  not  affect  the  legal  ritrhts  of  the 
company,  because  signals  of  approaching  engines  must  be  given 
and  oversight  of  the  tracks  exercised  uniformly  and  habitually  or 
not  at  all,  and  for  protection  and  safety  of  all  trespassers  or  none. 
In  this  case,  however,  appellant,  though  only  eisrht  years  old,  is,  as 
shown  by  his  own  testimony,  unusually  intelligent  and  familiar 
with  daily  movement  of  trains  about  Paris.  He  knew  time  of  ar- 
rival of  each  train  ;  by  what  engine,  according  to  number,  it  was 
drawn,  and  that  No.  10  went  each  day  to  the  turn-table,  thence  back 
to  the  Maysville  track  in  just  the  manner  and  about  the  time  it  did 
on  the  day  he  was  hurt — in  fact,  he  saw  it  on  the  turn-table  as  he 
went  from  the  oil-house  across  the  tracks.  The  evidence  makes  it 
clear  he  had,  at  the  time,  capacity  enough  to  understand  and  avoid 
the  danerer  he  placed  himself  in,  and  it  was,  therefore,  incumbent 
on  him  to  exercise  necessary  care  for  his  own  protection. 

In  our  opinion  the  evidence  does  not  show,  or  tend  to  show,  the 
injury  to  appellant  resulted  from  actionable  negligence  of  appellee 
or  any  of  its  servants. 

Neither  the  case  of  Shelby  v.  C.  N.  &  T.  R.R.  Co.,  80  Ky.,  224,  nor 
Conley'sadm'r  v.  C.  N.  &  T.  R.  R.  Co.,  90  Ky.,  402,  is  like  or  conflicts 
with  an  opinion  in  this.  In  the  first-named  the  person  killed  was  not  a 
trespasser,  but  went  upon  the  track  near  a  through  freight  train  for  a 
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leje^itimate  purpose  connected  with  business  of  the  compeny  wht^n 
he  was  struck  by  a  detached  car  cut  off  from  the  engine,  and,  with- 
out any  one  upon  it,  permitted  to  go  at  a  rapid  rate  of  spei^  thrt^ 
hundred  yards  near  a  passway  regularly  used  by  persons  in  the  town 
where  it  occurred.  But  it  was  then  held,  as  here,  that  a  railroad 
company  is  not  required  to  anticipate  the  presence  of  a  person  wlio 
intrudes  into  its  private  yard.  In  the  other  case  cited  Conley,  while 
on  or  attempting  to  cross  the  traclt  near  a  regular  passway  over  it  \n 
a  town  on  a  darlt  night,  was  run  on  and  killed  bj'  cars  detached  from 
the  engine  and  suffered  to  move  on  a  down  grade.  And  there  wa^, 
not  only  a  failure  to  place  light  on  the  front  part  of  the  cars,  or  use 
other  means  to  give  warning  of  their  approach  to  the  passway »  but 
as  the  section  of  the  train  to  which  the  engine  was  attached  had  al- 
ready paased,  it  was  a  reasonable  supposition  the  track  could  bf 
safely  crassed.  It  was,  therefore,  held  that  a  case  of  actionable  neg- 
ligence was  presented,  notwithstanding  the  deceased  might  have 
been  technically  a  trespasser.  But  a  distinction  was  recognizt'd  be- 
tween such  case  and  one  where  the  injured  party  knowing  exiiiteni'e^ 
of  danger  purposely  or  negligently  puts  himself  in  the  way,  bh  did 
appellant. 
Judgment  affirmed. 


TOHERMES  V.  BEISER,  Ac. 

(Filed  Oct.  22,  1892.) 

1.  Homestead — Adjacent  lots — Where  the  owner  of  two  adjoining  ?ity  lotfr 
has  for  many  years  resided  upon  and  claimed  one  of  ttfem,  which  i«  worth 
more  than  $1,000,  as  his  homestead,  he  will  not  be  permitted  to  elect  to 
claim  his  homestead  in  the  other  lot,  npon  which  he  has  never  resided  and 
which  ho  has  always  leased  to  tenants,  and  thereby  defeat  the  claim  of  aay 
of  his  creditors. 

2.  Sixme — Nor  does  the  fact  that  he  has  voluntarily  created  a  lien  npnu  the 
house  and  lot  on  which  he  resitted  before  the  creation  of  the  debt  for  vhkh 
the  adjacent  lot  is  sought  to  be  subjected,  change  the  legal  aspect!^  of  \\i^ 
homestead  claim,  it  appearing  that  the  owner  did  not  claim  a  home^teat)  in 
such  lot  until  after  the  action  on  such  debt  was  instituted  and  summotts 
thereon  executed  npon  him  when  he  moved  to  it  and  be^fan  to  occupy  \\  ab  it 
residence. 

Orlando  P.  Schmidt  for  appellant. 

Jas.  P.  Tarvin  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

About  the  year  1872  appellee,  Beiser,  became  owner  of  two  <Ij^ 
tinct  lots  of  land  in  central  Covington,  numbered  35  and  36.  Uj>on 
the  last  named  he  erected  a  dwelling-house  and  occupied  it  with  tii* 
family,  and  upon  the  first  he  also  erected  a  dwelling-house,  after- 
wards occupied  by  tenants,  from  whom  he  receivefl  rents. 

Upon  lot  36  there  were  created  liens  for  about  $1,700,  full  value  of 
it,  and  when  this  litigation  commenced  there  was  ali^o  a  morlfpige 
lien  in  favor  of  Dudley  upon  lot  35,  though  not  for  its  full  vnlue. 

Prior  to  December  27,  1888,  appellee,  Beiser,  became  indebtwl  to 
appellant,  Tohermt^,  about  the  sum  of  $235,  for  which  an  iicUoa 
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ordinary  was  institutM  early  in  December,  1888,  and  judgment  ren- 
dered at  the  ensuing  January  term.  Upon  that  judgment  execution 
was  issued  and  levied  upon  lot  35,  and  at  the  sale  made  in  pursuance 
of  such  levy  appellant,  Tohermes,  became  purchaser  at  the  amount 
of  his  judgment. 

Soon  thereafter  he  commenced  this  action  in  equity,  making  the 
mortgagee,  Dudley,  a  party  for  the  purpose  of  subjecting  lot  35  to 
pay  first  the  Dudley  debt,  the  superiority  of  whose  lien  was  con- 
ceded, and  then  to  satisfy  his  debt.  But  by  the  judgment  appealed 
from  the  proceeds  of  sale  of  lot  35,  which  had  been  previously  made 
by  commissioner  of  court,  were  applied  so  far  as  necessary  to  pay 
Dudley  and  the  residue,  instead  of  being  applied  to  pay  the  debt  of 
appellant,  was  directed  to  be  paid  to  appellee,  Beiser,  the  debtor. 
Payment  of  such  residue  to  him,  instead  of  appellant,  his  creditor, 
was  adjudged  by  the  lower  court  upon  the  theory  he  had  a  home- 
stead right  in  lot  35  that  was  subordinate  only  to  the  mortgage  lien 
of  Dudley,  voluntarily  created  by  him. 

Section  10,  article  13,  chapter  88,  General  Statutes,  provides  in 
substance,  that  before  a  coercive  sale  of  land,  occupied  as  as  a  home- 
stead, such  part  thereof  as  the  defendant  may  select,  not  exceeding 
$1,000  in  value,  shall  beset  apart  to  him.  And  by  section  12  it  is 
provided  that  in  case  land,  so  occupied  as  a  homestead  by  the  de- 
fendant, yet  subject  to  coercive  sale,  shall  exceed  in  value  $1,000  and 
be  not  divisible  without  diminution  of  its  value,  the  proceeds  of 
such  sale  to  the  value  of  $1,000  shall  be  first  and  to  exclusion  of  the 
creditors,  demands  paid  to  the  debtor. 

It  has  been  held  by  this  court  that  a  debtor  may  select  any  part  of 
a  tract  of  land  occupied  by  him  as  a  homestead,  which  he  dasires  to 
be  exempted  from  coercive  sale,  even  though  the  dwelling-house  be 
on  the  part  not  so  selected  and  retained  for  a  homestead.  And  a 
debtor  may  even  voluntarily  sell  off  that  part  of  his  Ihnd  upon 
which  the  dwelling-house  is  situated,  retaining  a  homestead  right 
in  the  remainder,  though  there  be  at  the  time  no  dwelling-house  on 
it.  But  in  this  case  the  debtor  selected  and  occupied  as  a  homestead 
for  many  years  lot  36,  worth  over  $1,000,  which  was  distinct  from 
lot  85,  that  he  had  continued  to  lease  it)  tenants  for  about  an  e<iual 
length  of  time,  never  at  anytime  occupying  or  claiming  it  as  his 
homestciid  until  December  27,  1888,  when  he  moved  into  it,  after 
appellant's  debt  was  created  and  after  the  action  to  recover  judgment 
therefor  was  instituted  and  process  thereon  actually  served  on  him. 
The  fact  he  had  voluntarily  created  liens  on  lot  36  prior  to  his  in- 
debtedness to  appellant  does  not  change  the  legal  aspect  of  the  case. 
For  it  Is  to  be  presumed  credit  was  given  to  him  by  appellant  upon 
the  faith  that  lot  No.  35  was  entirely  free  from  his  homestead  right, 
never  having  been  previously  occupied  or  claimed  by  him  as  such. 
And  he  did  not,  in  law  or  fact,  have  any  homestead  right  or  interest 
whatever  in  lot  35  at  the  time  his  indebtedness  to  appellant  was 
created.  Nor  did  appellant,  so  far  as  this  record  shows,  have  actual 
notice  of  the  incumbrance  on  lot  36,  even  if  such  notice  could  affect 
him. 

To  permit  a  debtor  to  sell  and  remove  from  one  lot  or  distinct 
tract  of  land  worth  more  than  $1,000,  and  for  many  years  claimed 
and  occupied  as  his  only  homestead,  and  to  remove  to  and  claim  as 
such  homestead  another  lot  or  distinct  tract,  that  was  subject  to  his 
debts  at  the  time  they  were  created,  never  was  intended  by  the  Leg- 
islature, and  would  afford  facility  for  fraud  and  bad  faith  never 
contemplated. 
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The  judgment  is  reversed  and  cause  remanded,  witli  directions  to 
apply  the  proceeds  of  lot  35  now  in  dispute  toward  payjuent  of  ap- 
pellant's debt. 


l>)MMONWEALTH     V.    NASHVILLE,      CHATTANOOGA    &    fc^T.   LdiUt^ 

Railway  Company. 
(Filed  Oct.  25,  1892.) 

1.  Railroads — Cfriain  fease  of  road  in  effect  a  sale — A  lease  by  a  milrofld  coxn- 
patiy  of  its  partly  fiaii^hed  road,  and  all  its  rif? hts  and  assets  to  another  com- 
pany  for  one  thousand  years,  in  consideration  of  the  a^^reoment  of  tlie  latter 
company  to  finish  the  road,  with  no  provision  made  in  the  lea^^e  for  th«  re- 
version of  the  road,  is  equivalent  to  a  sale  and  consolidatioo  of  siti^h  roatl. 

2.  Exemption  of  raihoad  from  taxation — The  charter  of  a  railroad  which 
provides  that  its  stockholders  shall  *'give  said  stock  in  for  tfixfi^tiou  under 
the  oqaalization  laws  of  this  State,  *  .  *  *  bat  uo  farth-^r  tux 
shall  be  imposed  on  said  company  or  road,"  confers  on  said  compauy  a  p^r- 
sonal'right  of  exemption  from  taxation,  which  it  could  not  vest^o  another 
railway  company  by  a  sale  of  the  road. 

W.J.  Henirick  and  R^id  Rogers  for  appellant. 

H.  A.  Taylor  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

It  appears  by  the  agreed  facts  in  this  case  that,  by  an  ad  of  the 
Legislature  of  this  State,  the  Hickman  &  Obion  Railn»iti  CympHiiy 
was  incorporated  in  1854;  that  section  24  of  said  act  pnividcd:  '"Timl 
all  persons  residing  in  this  State  and  owning  stock  in  wuid  njad  shrtll 
give  said  stock  in  for  taxation  under  the  equalization  lawn  nf  this 
State  from  and  after  the  completion  of  the  road,  but  no  further  tax 
I  shall  be  imposed  on  vsaid  company  or  road;"  that  the  siiid  rojid  was 

thereupon  partly  constructeck  by  the  Hickman  &.  Obion  Campany^ 
that  afterwards  said  road  was  leased  to  and  consolidated  with  the 
Nashville  «fe  Northwestern  Railroad  Company. 

By  the  agreements  of  November  13,  1855,  and  of  January  IB, 
1856  (the  latter  supplemental  only),the Hickman  <& Obion  road  iea^t 
to  the  Nashville  &  Northwestern  Railroad  Company,  i>»r  the  \\^xmV 
of  one  thousand  years,  the  exclusive  right  of  transporting  aiul  D*n- 
veying  passengers  and  freight  over  its  said  road,  together  with  the 
depot  grounds,  road  bed,  bridges,  culverts,  materials,  privnegesand 
its  assets  after  the  payment  of  its  debts,  the  latter  to  be  usetj  by  th(? 
said  Nashville  &  Northwestern  Railroad  Company  in  tlie  comple- 
tion of  the  said  Hickman  &  Obion  road;  the  fifty  thouf^and  couptjn 
bonds  issued  to  the  Hickman  &  Obion  Railroad  Comimny  were 
transferred  to  the  Nashville  <fe  Northwestern  Railroad  t>impanj\ 
and  that  company  issued  its  own  stock  to  the  Hickman  A  Obion 
in  lieu  thereof;  also  any  other  stock  due  the  stock  holders  oJ  the 
Hickman  <&  Obion  Railroad  Company  was  to  be  surreniiertKl  nod 
stock  issued  for  it  in  the  name  of  the  Nashville  A  NorthwesEero 
Railroad  Company;  also  the  Hickman  <fe  Obion  Railroad  0»m[>Any 
was  not  required  to  keep  up  its  organization  longer  than  wns  iia-is^ 
sary  to  settle  its  indebtedness.  All  of  its  rights  and  privileges  were 
completely  merged  in  the  Nashville  &  Northwestern  Railroad  Com- 
pany, and  the  consideration  for  all  of  this  was  that  the  N&>hvill« 
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^  Northwestern  Railroad  Company  was  to  complete  the  Hickman 
ife  Obion  railroad  within  a  specified  time.  Thereafter,  by  a  pro- 
ceeding in  the  chancery  court  for  Davidson '^county,  Tenn.,  tore- 
<rl(«ing  a  mortgapfe  that  the  State  of  Tennessee  held  on  the  Nashville 
and  Northwestern  Railroad  Company,  the  said  road,  including:  the 
lease,  was  sold,  and  certain  persons  bought  it,  which  sale  was  con- 
firmed; and  thereafter  they  sold  the  road  and  lease  to  the  appellee, 
the  Nashville,  Chattanooga  and  St.  Louis  Railroad  Company,  and  it 
has  had  the  exclusive  control  and  operation  of  said  road,  including 
the  part  lying  in  this  State,  ever  since  (a  period  of  over  twenty 
years). 

In  an  action  by  the  State  against  the  appellee  to  recover  taxes  on^ 
that  part  of  the  road  lying  in  this  State,  the  appellee  resists  the  right* 
of  the  State  to  the  taxes  upon  the  ground  that  by  said  act  of  the 
Legislature  that  part  of  the  Hickman  &  Obion  railroad  lying  in  this 
State  was  exempt  from  taxation,  and  that  admitting  that  said  exemp- 
tion was  a  personal  privilege  which  could  not  be  vested  in  another 
by  sale,  unless  expressly  authorized  by  statute,  which  it  is  not  con- 
tended in  the  case  here,  there  was  not  a  sale  of  the  Hickman  & 
Obion  road,  but  only  a  lease  to  and  consolidation  with  the  Nashville 
<t  Northwestern  Railroad  Company,  which  was  not  such  a  transfer 
of  the  title  of  the  Hickman  &  Obion  road  as  to  defeat  the  personal 
privilege  of  exemption  from  taxation.  Now,  it  is  true  where  two  or 
more  railroads  are  consolidated  into  one  united  line  and  one  company 
by  authority  of  law,  and  each'  retaining  its  right  of  property,  priv- 
leges  and  exemptions,  but  uniting  into  one  line  and  one  company 
for  business  advantages,  such  consolidation  does  not  deprive  either 
of  the  privileges  and  exemptions  given  it  by  its  charter;  but  the 
same  exist  and  belong  to  each,  notwithstanding  the  consolidation. 
See  2  Rorer  on  Railroads,  1501;  also  the  authorities  cited  by  the 
uppellee  is  to  the  same  effect. 

On  the  other  hand,  if  the  several  companies  are  not  authorized  by 
law  to  transfer  their  prope.  ty  to  and  consolidate  it  into  one  new  com- 
pany, each  retaining  its  chartered  privileges  and  exemptions,  and 
such  companies  transfer  all  their  property  to  and  ccmsolidate  it  with 
a  new  company,  such  transfer  creates  a  new  corporation,  and  is 
equivalent  to  a  sale  of  the  companies'  property  to  the  new  corpora- 
tion, which  will  have  the  effect  of  depriving  each  company  of  any 
exemptions  from  taxation  that  may  be  contained  in  its  charter,  and 
of  denying  the  same  to  the  new  company;  because,  as  said,  it  parts 
with  the  title  to  its  property  to  the  new^  cj>mpany,and  the  exemption 
l)eing  a  personal  privilege,  it  does  not  follow  the  transmutation  of 
the  title  to  the  property  unless  expressly  authorized  by  law.  See 
Commonwealth  v.  Masonic  Temple  Company,  87  Ky.,  349;  St. 
Louis,  Iron  Mountain  <fe  Southern  Railwav  Company  v.  Berry,  113 
TJ.  S.,467;  St.  L.,  I.  M.  *  S.  R.  R.  Co.  v.Berry,  843  Ark.,  509.  In 
this  case  there  was  a  complete  transfer  and  surrender  of  all  the  Hick- 
man &  Obion's  property  to  the  Nashville  &  Northwestern  Company 
in  consideration  of  the  latter's  completing  the  former's  road  within 
a  certain  time. 

Now,  as  to  the  lease  of  the  Hickman  &  Obion  property  to  the  Nash- 
ville <&  Northwestern  Company,  did  the  lease  carry  with  it  the  ex- 
emption of  the  Hickman  <fe  ()bion  property  from  taxation  in  the 
iiandsof  the  lessee?  We  think  it  did  not,  for  it  is  well  settled  that 
where  the  lease  is  equivalent  to  a  sale  of  the  property,  the  right 
-of  exemption  from  taxation  is,  for  the  reasons  indicated,  extinguished. 
Here,  as  said,  there  was  an  absolute  transfer  of  the  Hickman  & 
Obion's  property  for  one  thousand  yeai-s  in  consideration  of  com- 
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pleting  the  road  within  a  certain  time  and  no  provision  made  for  the 
reversion  of  the  property.  It  seems  to  us  that  such  transfer  was 
equivalent  to  a  sale;  or,  at  least,  it  was  such  transfer  of  property  as 
would  defeat  the  exemption  from  taxation.  See  Huck  v.  Chicago  A 
Alton  Railroad  Company,  86  III.,  352. 

Therefore,  to  view  the  transaction  as  a  consolidation  or  lease,  or 
both,  the  right  to  exemption  from  taxation  was  defeated  thereby, 
and  as  the  appellee  isoperating  said  road  presumably  rightfully,  and 
as  the  rierht  or  exemption  was  extinguished  by  the  transactions  indi- 
cated, it  must  pay  the  taxes  demanded. 

The  judgment  is  reversed,  with  directions  for  further  proceedings 
consistent  with  this  opinion. 


w 


w- 


Mechanics  Trust  Co.  v.  CofeB,  Ac. 
{Filed    Oct.  27,  1892— iVb^  to  be  reported.) 

Jurisdiction — Settlement  of  insolvent  corporation — Sales  of  lafid — A  court  of 
Jefferson  county,  in  which  an  action  is  pending  for  a  settlement  of  the 
affairs  of  an  insolvent  corporation  and  for  its  dissolution,  has  jurisdiction 
to  order  the  sale  of  land  belonging  to  the  corporation,  but  located  in  another 
county,  for  the  purpose  of  satisfying  a  mortgage  lien  hfld  thereon  by  a 
creditor  of  the  corporation,  and  of  applying  any  balance  derived  from  saeh 
sales  to  the  Other  debts  of  such  corporation. 

Section  62  of  Civil  Code  does  not  require  the  order  of  sale  in  such  case  to 
be  made  by  a  court  of  the  county  in  which  the  land  is  located. 

D.  A.  Wehle  for  appellant. 

James  S.  Pirtle,  Stone  <&  Sudduth,  John  C.  Miller  and  James  B. 
Kirby  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judgre  Pryor. 

The  Belknap  &  Dumesnil  Stone  Company,  having  its  principal 
place  of  business  in  the  city  of  Louisville,  becoming  insolvent 
or  unable  to  conduct  its  business,  one  J.  M.  Cobb,  a  larjre  stock- 
holder, instituted  this  action  in  the  Law  and  Equity  Court  for  the 
purpose  of  windinjj  up  the  business  of  the  corporation  by  selling 
its  plant,  machinery,  lands,  stocks,  Ac,  to  pay  its  debts.  A  receiver 
was  appointed  and  proceedinifs  had  lookin}^  to  the  complete  disso- 
lution of  the  corporation.  The  Mechanics  Trust  Company  was  miide 
a  defendant,  and  holding  a  mortgage  a«  trustee  to  secure  certain 
bonds,  it  joined  in  the  prayer  for  the  receiver,  and  filed  an  answer 
and  cros^-petition,  asking  that  its  mortgaere  be  foreclosed.  The 
lands  embraced  by  the  mortgagre  are  in  Warren  county,  in  this 
State,  and  by  consent  of  the  parties  in  interest  a  sale  was  ordered 
by  the  Law  and  Equity  Court  of  these  lands,  with  a  view  to  a 
final  settlement  of  the  affairs  of  the  insolvent  corporation.  It  seems 
that  this  consent  order  for  the  sale  of  the  Warren  county  lund  was 
made  before  there  was  a  judgment  dissolving:  the  corporation » and 
being  only  preparatory  to  the  dissolution,  it  is  claimed  that  the 
Louisville  court  had  no  jurisdiction  to  order  a  sale  of  these  lands, 
and  the  sale  should  have  been  adjudged  by  the  Chancery  Court  c»f 
Warren  county,  as  provided  by  section  62  of  the  Civil  Cod^ 
That  provision  of  the  Code  has  no  application  where  the  action  is 
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to  settle  an  insolvent  p-.irtnerahip  or  corporation,  and  the  court  had 
jurisdiction  either  for  the  protection  of  creditors  or  those  interested 
as  stockholders  or  partners. 

If  the  Louisville  Law  and  Equity  Court  had  jurisdiction  to  settle 
the  affairs  of  the  corporation  by  deciding  a  dissolution,  such  being 
the  object  of  the  action',  it  then  had  the  jurisdiction  to  take  charge 
of  and  adjudoje  the  sale  of  any  of  the  corporate  property  within  the 
county  of  Jefferson  or  out  of  it  for  that  purpose.  The  jurisdiction 
in  this  case  hacl  attached.  The  parties  were  before  the  court,  and 
the  chancellor  could  not  have  grranted  complete  relief  if  the  right 
to  decree  a  sale  of  the  land  in  Warren  county  was  denied  him.  A 
sale  might  be  premature  when  the  insolvency  was  denied  and  made 
an  issnein  the  case  and  exceptions  taken  t«  the  sale  on  that  ground, 
but  no  such  questi(m  is  raised  here. 

Thecaseof  Webb  v.  Wright,  2  Bush,  126,  is  decisive  of  this  case,  and 
when  conceding  the  jurisdiction  of  the  Louisville  Liw  and  Equity 
Court  to  wind  up  the  insolvent  corporation,  and  of  this  there  can  be 
no  doubt,  you  then  concede  the  juris  Uction  to  sell  the  land  in  War- 
ren, as  no  settlement  can  be  made  without  it. 

Judgment  affirmed. 


Clay,  jr.,  &c.  v.  Newton,  &c, 
{Filed  Oct.  27,  1892— J\"o^  to  be  reported.) 

1.  K^s  adjtidicata — Action  to  quiet  title — Plaintiff  in  Rn  action  in  1871,  to 
quiet  title,  allecred  that  it  had,  many  years  before,  been  his  intention  to  <jo«- 
Tey  a  tract  of  land  to  a  trastee  to  hold  for  plaintiff  for  life,  with  remainder 
to  his  children  ;  that  in  a  conveyance  in  1850  of  adjacent  land  by  him  he 
had  recited  that  he  had  so  conveyed  this  land  to  the  trnstee  in  trust,  but  that,  in 
fact,  his  intention  to  bo  convey  in  trust  was  abandoned,  and  that  no  trust 
deed  was  ever  executed.  He  soufi^ht  to  remove  the  cloud  from  his  title  oc- 
casioued  by  the  recital  in  the  conveyance  mentioned  that  said  trust  deed 
had  been  executed.  The  children  were  defendants,  and  all  were  adults  except 
one,  for  whom  a  fifuardian  ad  litem  made  defense.  The  court  adjudged  that 
there  was  "no  incnmbrnnpe  of  trnst^'  upon  said  land,  and  that  "it  was  the 
plaintiff's  property  in  fee-simple.'"  Held — That  this  judgment,  not  being 
appealed  from,  is  now  conclusive  on  the  defendants  thereto,  even  thoug^h 
they  now  assert  and  prove  that,  in  fact,  said  trust  deed  had,  in  fact,  been 
executed. 

2.  Same—Parties  to  action — Although  the  trustee  named  in  said  alleged  trust 
dead  was  not  made  a  party  to  the  suit  to  quiet  title,  the  judgment  rendered 
was  not  void  but  only  erroneous.  The  children  were  parties  to  the  suit  and  the 
beneficiaries  of  the  trust,  and  since  they  did  not  appeal  from  the  judgment 
against  them  until  the  time  for  appeal  had  expired,  the  judgment  is  now 
eonclnsive  upon  them. 

Falconer  <fe  Falconer  and  J.  A.  Sullivan  for  appellants. 

J.  D.  Hunt,  Z.  Gibbons,  J.  H.  Nelms  and  H.  Marshal  Buford  for 
appellees. 

Appeal  from  Fayette  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

April  19,  1872,  Cassius  M.  Clay  sold  and  conveyed  in  fee,  to  John 
S.  Wilson,  about  four  acres  of  land  lying  in  the  city  of  Lexington,  Ky. 
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Said  Wilson,  upon  the  said  purchase,  took  possession  of  the  saicf 
land,  and  thereafter  he  sold  the  same  in  lots  to  the  appellees,  who- 
likewise  took  adverse  possession  of  the  same  and  have  so  -held  it 
ever  since.  The  said  appellees  brought  thissuit  in  equity  against  the 
appellants  as  children  and  heirs  of  Ca&sius  M.  Clay  for  the  purpose  of 
having  their  title  to  said  land  quieted.  The  appellees'  cause  of  fear 
is,  that  the  appellants  were  assenting  the  superior  title  to  said  land 
by  reason  of  the. discovery  of  a  writing  puruorting  to  be  a  deed  made 
by  Cassius  M.  Clwy,  in  1845,  and  duly  recorded,  to  Brutus  J.  Clay, 
sr.,  to  said  land,  to  be  held  in  trust  for  his,  Cassius  M.  Clay's  use  for 
life,  with  remainder  to  his  children,  the  appellants. 

The  appellees  claim  that  said  writing  and  the  assertion  of  title 
thereunde'r,  is  a  cloud  upon  their  respective  titles,  and  they  ask  that 
same  be  removed. 

They  claim,  as  cause  for  the  removal  of  the  cloud,  that  Caasius  M. 
Clay,  in  1871,  brought  a  suit  in  equity  in  the  Fayette  Circuit  Court 
against  his  sai<l  children,  all  of  whom  were  adults  except  one,  who 
was  properly  before  the  court  by  guardian  ad  litem^  and  properly  de- 
fended for  the  purpose  of  removing  a  cloud  upon  his  title  to  said  land 
growing  out  of  this  supposed  trust  deed,  which  was  never  in  fact 
executed,  but  was  abandimed ;  that  the  court  did  remove  the  said 
cloud  in  accordance  with  the  prayer  of  the  petition.  The  appellants 
deny  the  sutficiency  of  the  pleadings  in  the  suit  referred  to,  to  re- 
move the  cloud,  and  assert  title  to  said  property  under  said  deed  of 
trust. 

Cassius  M.  Clay's  petition  in  the  suit  referred  to,  states,  in  sub- 
stance, that  in  a  deed  made  by  himself,  in  18o0,  to  Floyd  Warfleld, 
for  some  land  in  the  city  of  Lexington,  of  which  the  four  acres  now 
in  controversy  was  a  part,  the  same  was  excepted  from  said  sale  be- 
cause it  had  theretofore  been  conveyed  in  trust  by  the  plaintiff.  He- 
then  alleges  that  it  was  his  intention  to  convey  to  Brutus  J.  Clay,  sr., 
as  trustee,  to  hold  the  land  in  trust  for  his  own  life,  with  remainder 
to  the  defendants— his  children— but  said  intention  was  never  carried 
out,  nor  any  deed  or  memorandum  thereof  made  or  executed;  that 
the  purpose  of  executing  such  a  trust  was  abandoned  by  plaintiff; 
that  the  mention  of  such  a  trust  in  the  Warfleld  deed  '*was  an  error 
of  the  draftsman." 

The  prayer  is  to  remove  the  cloud,  Ac.  All  the  defendants  to  that 
suit,  now  appellants  in  this  suit,  were  adults,  except  one;  the  adults, 
although  duly  summoned,  failed  to  answer,  and  the  allegations  as  to 
them  were  confessed  to  be  true.  The  answer  of  the  guardian  ad 
litem  traversed  the  allegations  of  the  petition,  and  upon  the  final 
hearing,  the  court  adjudged  that  there  was  ''no  incumbrance  of 
trust"  upon  said  property,  and  that  it  **was  the  plaintiff's  prop- 
erty in  fee-simple." 

That  judgment  was  never  appealed,  but  it  stands  to-day  in  full 
force  and  effect. 

Now  it  clearly  appears  from  the  petition  that  there  had  never 
been  any  conveyance  of  said  land  in  trust  for  the  appellants  by. deed 
or  written  memorandum;  that  the  purpose  to  convey  said  land  in 
trust  for  them  had  been  abandoned;  that  the  land  belonged  to  him 
in  fee;  that  the  mention  of  the  trust  deed  in  the  Warfleld  deed  was 
a  cloud  upon  his  title.  These  allegations,  if  found  by  the  court  to  be 
true,  were  sufficient  to  authorize  the  judgment  adjudging  that  ther« 
was  no  encumbrance  of  trust  upon  the  land,  and  it  belonged  in  fee- 
simple  to  the  plaintiff.  It  is  said,  however,  that  the  allegations 
were  not  true  because  there  was  a  tmist  deed  to  Brutus  J.  Clay,  sr., 
for  the  benefit  of  the  appellants.    But  the  question  as  to  the  truth  of 
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the  alleg:ations  in  reference  to  said  trust  was  the  matter  that  the  ap- 
pellants were  called  to  admit  or  deny,  and  with  which  the  court  had 
to  deal,  and  the  adults  admitted,  by  failing  to  deny  them,  their 
truth,  and  upon  which  the  judgrment  found  that  they  were  true,  and 
by  which  juderment,  as  long:  as  it  remains  in  force,  they  are  bound, 
notwithstanding:  the  allegations  were  entirely  a  misconception  of  the 
truth;  for  the  Judgment,  as  long  as  it  is  in  force,  is  not  only  conclu- 
sive upon  the  parties  as  to  all  facts  actually  before  the  court  upon 
the  issue,  but  as  to  all  facts  that  might  have  been  brought  before  it, 
but  were  not,  although  unknown  to  the  parties  at  the  time  of  the 
judgment. 

Also,  as  to  the  infant  defendant,  an  issue  of  fact  was  made  for 
her  by  her  guardian  ad  ^/7em,which  the  court  found  asrainst  her,  and 
as  long  as  that  judgment  stands  in  full  force  and  etfect  as  to  her,  she 
Ls  bound  by  it;  and,  as  she  has  never  taken  such  steps  as  the  law  al- 
lows her  to  get  rid  of  that  judgment,  it  is  binding  upon  her,  and  her 
remedy  in  reference  thereto  was  barred  by  time  inany  years 
ago. 

But  it  is  said  that  the  trustee  was  not  made  a  party  to  that  suit, 
and  for  that  reason  the  appellants  are  not  bound.  The  trustee— or 
alleged  trustee — was  not  made  a  party  to  the  suit,  but  he  held  only 
the  naked  legal  title  for  the  benefit  of  the  appellants.  They  were  the 
beneficial  owners  of  the  property,  and  that  interest  was  before  the 
court;  that  interest  they,  the  adults,  could  dispo^?e  of  by  deed  or 
will;  only  the  naked  legal  title  was  not  before  the  court;  the  benefi- 
cial interest,  in  reference  to  which  the  adults  were  competent  to 
speak  and  defend  in  court, was  adjudged  not  to  exist,  which  judgment, 
by  error  of  the  trustee  not  being  a  party  to  the  suit,  was  erroneous, 
not  void ;  but  said  adults  having  voluntarily  submitt*^d  to  the 
same  until  the  time  allowed  in  which  to  reverse  it  had  expired,  it 
was  as  binding  upon  them  as  regular  proper  judgment  would  be. 
They  have  let  the  time  expire.  Also  the  infant,  after  obtaining  her 
majority,  having  let  the  time  allowed  her  in  which  to  correct  the 
judgment  expire,  she  is  likewise  bound  by  it. 

The  judgment  is  affirmed. 


iNGALLS  A  Co.  v.  Habt  Habdware  Co.,  <fec. 

(Filed  Oct.  29,  1892.)  • 

PUadint^ — Injury  caused  dy  tornado — Failure  to  remoi'e  defir/s- -The  petition 
alleged  that  a  great  tornado  which  paAf^ed  over  the  city  of  Loniavills,  blew 
defendant's  five-gtory  brick  bnsinesR  honse  on  the  adjoining  house  of  plain- 
tiff, and  on  the  stock  of  goods  therein,  and  that  plaintiff  was  greatly  dam- 
aged by  reason  of  the  fact  that  the  debris  of  said  brick  building  remained 
on  his  house  and  goods  for  four  days,  and  that  defendants  "willfully,  wrong- 
fully, carelessly  and  without  right  refused  and  neglected  to  remove"  the  debris 
from  plaintiff's  property  for  four  days,  although  he  notified  them  to  do  so. 
Plaintiff  asks  damages  for  such  failure  to  remove  the  debris,  /fe/d — The 
petition  does  not  present  a  cause  of  action,  because  it  does  not  allege  that 
the  defendants  were  able  to  remove  the  debris  within  the  four  days,  or  could 
have  done  so  by  the  use  of  all  reasonable  diligence  within  such  time  after 
notice  to  remove  it. 

Jas.  E.  Gaither  for  appellant. 

Randolph  H.  Blain  and  Blaiu  A  Kinkead  for  appellees. 
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App?al  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Jud^re  Bennett. 

Miirch  the  27,  ISOf),  a  great  tornado  passed  over  the  city  of  Louis- 
ville, Ky.,  sweeping  away  hundreds  of  large  and  magnificent  houses, 
killiniranl  bankrupting  many  persons  and  depriving  them  of  house 
and  home. 

It  is  allege!  that  the  appellees'  large  five-story  brick  business 
building  was  blown  down  an  I  fell  on  the  adjoining  lot  and  business 
house  of  the  appellant,  causing  great  damage  to  his  house  and  goods 
therein,  and  causing  increased  damage  to  the  same  by  reason  of  the 
fact  that  the  debris  of  said  brick  building  remained  on  said  house 
and  goods  for  four  days.  It  is  for  the  latter  injury  that  the  appel- 
lant claims  damages.  The  court  sustained  a  demurrer  to  the  peti- 
tion and  amended  petition.  The  appellant  has  appealed.  The 
petition  and  amended  petition  allege,  in  substance,  that  the  appellee 
**willfully,  wrongfully,  carelessly  and  without  right  refused  and 
neglected  to  remove''  the  debris  from  off  the  said  property  for  four 
days,  although  he  was  notified  to  do  so,  whereby  the  appellant  sus- 
tained damayfe,  in  addition  to  that  caused  by  the  fall  of  the  build- 
ing. 

Now,  it  is  to  be  observe!  that  the  strong  expressions  quoted  are 
not  equivalent  to  the  charge  that  the  appellant  was  able  to  remove 
said  debris  within  four  days,  and  could  have  done  so  by  the  use  of 
reasonable  diligence.  We  think  that  in  a  great  disaster  like  that 
one  described  in  the  petition,  involving  all  in  its  path  and  recking 
their  property,  fortune  and  lives,  it  ought  to  clearly  and  distinctly 
appear  before  one  should  be  held  responsible  in  damages  for  not  re- 
moving the  debris  (if  not  removing  it  be  actionable  at  all),  that  he 
was  able  to  remove  it  and  could  have  removed  it  by  the  use  of  rea- 
sonable diligence,  after  notice  to  remove  it.  This  does  not  appear  in 
the  petition. 

The  judgment  is  affirmed. 


Jones  v.  Tye. 
•  (Filed  Oct.  29.  1892.) 

Memorandum  of  conttact  of  sale  of  land — Statute  of  Frauds — K  vendor  by 
verbal  contract  sold  a  tract  of  land,  and  upon  last  payment  by  vendee  gave 
him  the  following  receipt,  viz  : 

**Received  of  T  $18,  remainder  of  the  payment  of  the  purchase  money  on 
the  land  bouj?ht  of  J,  adjoining  the  McKebly  laiM.     July  2,  1884." 

The  vendee  in  this  action  for  specific  execntion  of  the  contract  of  sale 
claims  that  he  purchased  one  tract,  and  the  defendants  claim  it  was  a  differ- 
ent tract.  Htld — That  the  receipt  is  not  a  sufiSoient  memorandum  of  the 
sale  to  aut*horize  a  specific  enforcement  of  the  contract,  since  it  requires 
verbal  evidence  to  identify  the  land  sold. 

K.  D.  Perkins  for  appellant. 

Hill  <fe  Denham  for  appellee. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 
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The  appellee's  action  is  to  enforce  the  specific  performance  of  a 
verbal  purchase  of  a  tract  of  land  from  the  appellant.  The  court, 
it  is  supposed,  decreed  the  specific  performance  upon  the  ground  that 
the  following  receipt  was  a  sufficient  memorandum  to  complV  with 
the  statute  of  frauds  and  perjuries  relative  to  the  sale  of  land : 

''Received  of  John  S.  Tye  $18,  remainder  of  the  payment  of  the 
purchase  money  on  the  land  bought  of  Madison  Jones,  adjoining 
the  McKebly  land.    July  the  2d,  1884. 

Madison  Jonks." 

There  is  no  identification  of  the  land  mentioned  in  this  receipt 
4«ve  the  testimony  of  th^  appellee,  corroborated  in  part  l\v  Mr. 
Bowlin,  that  the  land  in  controversy  is  the  land  referreci  to  in  the 
receipt.  On  the  other  hand,  the  appellant  swears  that  the  land  re- 
ferred to  in  the  receipt  is  another  and  different  tract  from  the  land 
in  controversy,  which  he  sold  to  the  appellee.  At  the  same  time 
it  is  alleged  that  he  sold  him  the  land  in  controversy,  and  that  he 
never  sold  him  the  latter  piece  of  land. 

The  statement  in  the  receipt  that  the  land  sold  ''adjoins  the  Mc- 
Kebly land,'-'  does  not  serve  to  identify  the  land  in  controversy, 
because  the  land  that  the  appellant  acimits  that  he  sold  to  the  ap- 
pellee adjoins  the  McKebly  land  as  well  as  the  land  in  controversy  ad- 
joins it;  so  the  statement  that  the  land  sold  adjoins  the  McKebly  land 
may  refer  to  either  parcel;  thererfore,in  order  to  determine  which  piece 
the  expression  refers  to, verbal  testimony  must  be  resorted  to,  which  is 
clearly  not  i>ermlssible  in  this  State.  For  it  is,  as  said  in  Harrison  and 
Owens  v.  Lane  and  Taylor,  4  Bibb.,  466,  the  evils  arising  from  the 
admissibility  of  verbal  testimany  in  such  case,  "it  was  the  great 
object  of  the  statute  to  prevent."  In  Overstreet  v.  Rice,  4  Bush,  1, 
and  in  Tyler  v.  Onzts,  &c.,  ante  321,  the  same  rule  is  announced. 

The  rec'eipt  quoted  in  the  4  Bibb.,  4(56,  supra,  said  that  the  money 
was  received  as  *'part  pay  of  a  lot  bought  of  me  in  the  town  of 
Versailles." 

That  receipt  mentioned  the  town  in  which  the  lot  was  lying, 
whereas  the  receipt  in  this  case  does  not  mention  where  the  land 
lay;  but  the  court  held  in  that  case  that  the  receipt  was  not  a  suffi- 
cient memorandum,  on  account  of  its  uncertainty,  to  take  the  sale 
out  of  the  statute  of  frauds,  &c.,and  so  in  4  Bush,  1,  case,  supra,  the 
written  memorandum  was  that  the  parties  had  *'swapped  farms;" 
but  not  saying  where  the  land  lay.  The  court  held  in  that  case  that 
the  memorandum,  not  identifying  the  land,  was  not  sufficient  to 
take  the  contract  out  of  the  statute  of  frauds;  but  the  court  says  that 
when  the  parties  have  thereafter  rendered  the  uncertainty  certain  by 
taking  ''possession  and  consumating  the  mutual  exchange,  it  is  too 
late  for  either  party  to"  repudiate  the  agreement.  By  taking  pos 
session,  which  is  an  admitted  physical  fact,  without  which  there  can 
not  be  a  perfect  title  and  right  to  the  land,  the  uncertainty  is  made 
certain— the  land  is  thereby  identified.  According  to  these  cases, 
and  others  that  might  be  cited,  it  is  clear  that  the  receipt  in  this  case 
is  not  a  sufficient  memorandum  of  the  sale  to  comply  with  the  stat- 
ute of  frauds,  because  it  fails  to  identify,  with  reasonable  certainty, 
the  land  sold ;  and  toallow  the  controversy  as  to  the  identity  of  the 
land  to  be  settled  by  the  mere  w'eight  of  verbal  testimony  would,  as  it 
seems  to  us,  defeat  the  very  object  of  the  statute  of  frauds. 

The   receipt  in   the   Tyler   case,  supra,    recited  that    the  cash 

payment  *'was  on  lot  No.  4,   blocks  9  N.  E.,  in  Middlesborough, 

Ky."    It  will  be  seen  that  the  receipt  identified  the  lot  sold,  which, 

^et  forth  in  a  bond  for  a  title,  would  be  sufficient.    And  the  court 

vol.  14 — 29 
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held  in  that  case  that,  although  the  description  of  the  land  aiulth^ 
terras  of  sale  were  set  forth  in  a  receipt,  if  sufficient  to  identiryiJie 
land  as  the  property  sold,  it  was  such  a  meuioraiuiutn  as^  t*oni plied 
with  the  statute  of  frauds  relative  to  the  sale  of  lainK 

The  judgment  is  reversed  and  the  case  is  remanded  fur  further  pro- 
ceedings consistent  with  tliis  opinion. 
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Crump  v.  Commonwealth. 
{Filed  Oct.  29,  1892.) 

1.  Evidence  concerning  the  reputation  of  the  defendant  for  mor.xiuy  and  u^ta. 
was  admissible  against  her  on  her  trial  for  the  inarJer  of  her  hosband  after 
she  had  testified  in  her  own  behalf.  Having  Toluotarily  assamed  the  Atti- 
tude of  a  witness  in  the  case,  her  credibility  was  subject  to  the  sairm  testn  a^ 
may  be  applied  to  any  other  witness. 

2.  Evidence — Dying  declaiaiion — The  deceased,  shortly  after  being  shot  br 
his  wife,  stated  that  he  was  going  to  die,  and  continued  to  say,  dp  to  the 
time  of  his  death  the  next  day,  that  he  was  going  to  die  from  the  wound<^  re- 
ceived. He  never  expressed  a  doubt  about  dying  or  a  hope  of  recoTery.  iitid 
his  declarations  concernin>{  the  shooting  were  properly  admitted  us  his  dy- 
ing declarations. 

The  affidavit  made  by  deceased  before  his  death,  wherein  he  chfireed  that 
his  wife  willfully  shot  and  wounded  him  with  the  intent  to  kill,  wiihouLiny 
known  cause,  was  incompetent  as  a  dyinj,;  declaration,  but  the  defendaul 
can  not  complain  that  it  was  read  to  the  jury,  it  having  been  introdae&d  in 
evidence  in  her  behalf. 

T.  H.  Paynter  for  appellant. 

\Vm.  J.  Hendrick  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

According  to  the  dying  declarations  of  her  husband,  for  the  i;iu> 
der  of  whom  appellant  was  indicted  and  tried,  he  went  to  his  htmie 
about  9  or  10  o'clock  at  night,  and  being  let  in  by  his  son^sai  fli(\in 
by  the  fire,  taking  off  his  shoes  for  the  purpose  of  going  to  bnl ;  that 
she  commenced  to  quarrel  with  him,  and  without  any  vitilcnt-e  or 
demonstration  or  threats  of  violence  on  his  part,  she  got  out  ihe 
bed,  where  she  had  gone  before  his  return  home,  and  fire<i  h  [listol 
at  him  four  or  five  times,  the  first  shot,  which  was  the  f^*tiil  one, 
striking  his  back,  going  nearly  through  him.  He  received  h<^i(1es 
two  other  slight  wound<^.  He  immediately  left  the  house,  u  hicb  he 
tried  to  escape  from  as  soon  as  fired  at,  and  started  bare-foolt^l  iu 
the  snow  to  his  father's  house  about  300  yards  off,  but  was  met  about 
halfway  by  his  brother,  to  whom  he  said,  **I  am  shot  three  or  four 
times;  lam  going  to  die.''  He  died  the  next  day  about  0  p.m., 
but  said  to  several  persons,  at  different  times  during  the  interval. 
substantially  that  he  was  going  to  die  from  the  wounds  rtreivt^l- 
In  fact,  he  never  to  any  one  expressed  a  doubt  about  dyin^;  m  lioiie 
of  recovery,  but,  according  to  the  statement  of  each  witrit^-^  wJi" 
professed  to  have  heard,  he  said,  without  qualification  or  hesitatitJii. 
he  was  going  to  die. 

It  seems  to  us  his  statements,  made  under  the  circumstances  provnl. 
are  clearly  competent  as  dying  declarations. 
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It  appears  he  al?^o  made  an  affidavit,  read  in  evidence,  in  wlilch  it 
was  simply  stated  that  upon  the  ni^ht  of  the  15th  of  March,  1892» 
his  wife  did  willfully  shoot  and  wound  him  with  intent  to  k\\\  with- 
out any  Icnown  cause;  but  tnat  affidavit  would  not  be  competent  as 
a  dying  declaration  even  if  it  was  more  than  a  mere  statement  of  a 
conclusion  of  the  person  makint;  it,  because  it  does  not  appear  that 
it  was  made  by  him  in  belief  of  impending  death.  It  certainly  did 
not  have  the  effect  to  render  incompetent  his  dying  declarations 
otherwise  proved ;  nor  cm  appellant  complain  of  its  introduction, 
because  it  was  read  to  the  jury  on  her  motion.  She  and  her  son  both 
testified,  and  according  to  both  of  their  statements  she  shot  her  hus- 
band in  self-defense,  but  evidently  the  jury  did  not  believe  them,  or 
she  would  have  been  acquitted.  Hence,  counsel  make  the  objection 
that  the  court  permitted  evidence  that  hec  reputation  for  morality  and 
virtue  is  bad  to  go  to  the  jury.  Having  assumed  the  attitude  of  a ' 
witness,  appellant  w-as,  as  has  been  expressly  held  by  this  court* 
properly  subjected  to  the  same  tests  as  any  other  one  testifying,  and 
eviaence  as  to  her  reputation  for  morality  and  virtue  was,  therefore* 
competent. 

Judgment  affirmed. 


Taylor  v.  Watts. 
(IilJed  Oct.  29,  1892— A7>^  to  be  reported.) 

1,  Evidence  of  partnership — Partnership  and  individual  creditors—  Mortgages — 
W.  nnd  T.,  who  were  partners,  ajfreed  upon  term»  of  diBsolutiou  of  the  firm, 
whereby  W.  transferred  to  T.  nil  the  firm  property  and  assetB,  and  T.  aa- 
eumed  payment  of  all  firm  debta  and  agreed  to  pay  W.  a  certain  sam  as  the 
amonnt  due  him  by  the  firm.  A.11  the  firm  property  was  mortgaged  to  W. 
by  T.  to  secure  the  performance  of  his  undertaking.  T.  failed  to  pay  the 
firm  liabilities  and  W.  was  compelled  to  pay  them.  In  this  action  by  W. 
against  1'.  and  T.'s  brother,  wherein  VV.  seeks  judgment  against  the  brother 
on  the  ground  that  he  was  a  siUnt   partner  of  the  firm  of  W.  &  T.,  ffeid — 

First — The  verdict  of  the  jury  finding  that  T.'s  brother  was  a  member  of 
the  firm  of  W.  &  T.  is  palpably  against  the  weight  of  the  evidence;  is  not 
sustained  by  any  evidence  and  must  be  set  aside.  181131 

Second— %mGQ  the  brother  was  employed  by  the  firm,  and  after  its  disso- 
lution appropriated  to  his  own  use  to  pay  a  debt  due  him  by  T.  some  of  the 
property  that  had  been  mortg.iged  to  W.  to  secure  him,  the  brother  is  liable 
to  W.  for  the  value  of  the  property  so  appropriated,  and  must  account  to 
him  for  it. 

C.  W.  Lester  for  appellant. 

David  N.  Cull  for  appellee. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Previous  to  December,  1886,  appellee,  S.  J.  Watts,  was  owner  of  a 
store,  selling  goods  at  Corbin,  Whitley  county;  a  steam  saw-mill  at 
Emanuel,  about  eleven  miles  distant,  and  had  made  a  contract  with 
certain  persons  to  furnish  timber  for  tunnel  and  bridges  on  twelve 
miles  of  the  Cumberland  Valley  extension  of  the  Louisville  &  Nash- 
ville railroad,  then  being  constructed,  T.  J.  Taylor  having  a  con- 
tract at  the  same  time  for  grading  and  masonry  of  two  miles  of  that 
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road.  A  partnership  between  them  wa^  formed,  Watts  sellinir  to 
Taylor  a  half  interest  in  his  stock  of  proocis  and  lumber  contract*  and 
taking  a  half  interest  in  Taylor's  contract. 

That  partnership  continue<l  until  April  o,  1887,  when  Watts,  re* 
tirinj?  from  the  firm,  transferred  to  Taylor  all  the  partnership  jinip- 
•erty,  including  goods  of  the  store,  tools,  animals,  lumber  and  no u^^^i, 
in  consideration  of  which  Taylor  agreed  to  assume  and  pay  all  the 
firm  debts,  and  the  sum  of  #231.25  found  due  to  Watts  on  settlement; 
and,  in  order  to  secure  performance  of  his  undertaking,  Taylor,  uii 
the  same  day,  executed  to  Watts  a  mortgage  on  all  the  firm  pro^H^rty 
thus  transferred  to  him,  including  estimates  for  work  dcme  and  nm* 
terials  furnished  on  said  road  by  the  firm,  the  entire  |>ro|>erty  being 
stated  in  the  mortgage  to  be  of  the  value  of  $13,000,  and  the  firtuV 
debts  so  staled  to  be  about  $(>,OOo. 

This  action  was  brought  by  Watts  against  T.  J.  Taylor  and  apv«*I- 
lant,  J.  W.  Taylor,  jointly,  to  recover  amount  of  the  tirm  debts,  rtll 
of  which,  it  is  alleged  in  the  petition,  the  plaintiff  has  been  com- 
pelled  to  pay  by  reasoti  of  the  total  failure  of  T.  J.  Taylor  to  comply 
with  his  contract  to  pay  them,  the  sum  of  S231.1o  mentioned,  diim- 
ages  on  account  of  sacrifice  (»f  his  property  sold  to  pay  said  debt-** 
and  also  the  amount  of  an  account  for  work  and  labor  done  for  und 
goods  and  materials  furnished  to  defendants  subsequent  to  April  "i, 
1887. 

'  It  is  alleged  in  the  petition,  as  cause  for  suing  ap^)ellant,  J.  W. 
Taylor,  that  he  was  a  real  though  silent  partner  of  the  original  ttrm 
of  Watts  &  Taylor,  and  also  a  partner  of  T.  J.  Taylor  in  the  properly 
and  business  of  Watts  <Jk  Taylor  after  the  transfer  of  April  »i,  1J?ST, 
and  as  such  partner  he  received  the  benefit  of  the  contracts  referrefi 
to,  and  together  with  T.  J..  Taylor  clandestinely  carried  off  to  ttn* 
8tate  of  Tenne-Nsee  all  tlie  property  mortgaged  to  plaintiff  tostvuri' 
pavment  of  the  firm  debts  of  Watts  &  Taylor  and  the  individual 
debtof  rii^M'). 

At  the  November  term,  ISOO,  of  court,  a  verdict  was  rendered  in 
favor  of  plaintiff  against  J.  W.  A- T.  J.  Taylor  for  $o,781.19,  thoajrh 
upon  crrounds  filed  by  him  a  new  trial  was  granted  as  to  J.  W.  Tay- 
lor; but  at  the  re-trial, 'had  at  the  Miy  term,  1891,  a  verdict  wsuh 
again  found  against  him,  the  amount  being  $4,5UO,  and  from  ihe 
judgment  rendered  thereon  he  has  appealed.  But  T.  J.  Taylor  tM 
not  ask  a  new  trial,  nor  has  he  appealed,  consequently  judj(iij<*rit 
for  amount  of  the  first  verdict  stands  asrainst  him,  which  does  iji4» 
however,  avail  the  plaintiff,  beciiuse  he  is  insolvent. 

It  seems  to  us  the  evidence  does  now  show  J.  W.  Taylor  Wii,^  a 
member  of  the  original  ffrm  of  Watts  &  Taylor.  On  the  contniry, 
the  testimony  of  the  plaintiff  himself  shows  very  clearly  he  \va^ 
not,  for  he  stated,  as  a  witness,  that  Docend>er  24,  188G,  when  the 
partnership  between  him  and  T.J.Taylor  was  formed,  he  wanted  J. 
\V.  Taylor  to  go  into  the  firm  but  he  would  not  do  it,  saying  he 
knew  nothing  about  railroads;  was  afraid  of  It  and  would  put  no 
mcmey  in  it.  Moreover,  at  dissolution  of  the  firm  of  Watts  A  Tay- 
lor, April  o,  1887,  T.  J.  Taylor  alone  assumed  payment  of  the  tinn 
debts,  and  of  the  individual  debt  of  $231  lo;  to  nim  alone  was  tnm^- 
ferred  Watts'  share  of  partnership  property,  and  he  alone  executed 
the  mortgage  thereon  to  secure  payment  of  the  debts.  Id  fiict 
Watts  does  not  testify  to  a  single  promise,  oral  or  in  writing,  direct 
or  indirect,  made  by  J.  W.  Taylor,  to  become  a  member  of  the  firm 
of  Watts  &  Taylor,  or  to  assume  payment  of  any  of  its  liabilities^ 
As,  therefore,  the  verdict  of  the  jury  was,  to  a  great  extent,  if  not  al- 
together, based  upon  the  asssum[>tion  J.  W.  Taylor  was  a  partner 
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that  beiD^:  the  main  isssue  made  by  the  pleadings,  it  is  bound  to  be 
treated  as  palpably  ajfainst  the  evidence. 

The  evidence  shows,  however,  that  J.  W.  Taylor,  who  was  a  resi- 
dent of  Tennessee,  staid  at  Corbin  and  ICmanual  nearly  the  whole 
time  after  the  partnership  was  formed,  until  the  mort^a^ed  prop- 
erty was  taken  out  of  this  State,  and  was  often  at  the  stofe  and 
about  the  mill,  and  after  April  5,  1887,  he  and  T.  J.  Taylor  pur- 
chased and  operated  a  mill  at  Emanual  distinct  from  the  one  owned 
by  Watts,  and  previously  operated  by  Watts  &  Taylor. 

His  purpose  in  Roing  to  Corbin  in  December,  1886,  was,  as  he  tes- 
tifies, to  look  after  collection  of  $1,200  loaned  by  him  to  T.  J.  Tay- 
lor, and  that,  after  ffoing  there,  he  was  employed  by  Watts  <fe  Taylor 
to  superintend  the  Watts  mill.  He  admits  he  continued  at  Corbin 
to  some  time  in  June  for  the  purpose  of  collecting  or  saving  the 
money  T.  J.  Taylor  owed  him,  though,  in  the  meantime,  he  and  his 
brother  jointly  purchased  and  operated  a  mill. 

Whether  J.  W.  Taylor  became,  after  April  o,  1887,  interested  as  a 
partner  of  T.  J.  Taylor  in  the  property  and  business  of  the  defunct 
fir<n  of  Watts  &  Taylor,  does  not  fully  appear;  but  it  seems  to  us 
this  record  fully  authorizes  the  belief  that  he  appropriated  to  his 
own  use  at  least  enousrh  of  the  mortgaged  property  to  satisfy  what 
was  due  him  from  T.  J.  Taylor,  who  was  insolvent,  and  not  other- 
wise able  to  pay  him.  That  he  collected  some  of  the  estimates  made 
on  the  railroad  contracts  and  going  to  T.  J.  Taylor  is  testified  by 
appellee  and  not  denied  by  him. 

While,  therefore,  there  is  such  signal  failure.of  proof  of  J.  Wi 
Taylor  being  a  member  of  the  firm  of  Watts  <fe  Taylor  as  to  require 
the  verdict  set  aside,  it  is  not  so  clear  that  he  did  not,  after  April  5^ 
1887,  as  partner  with  T.  J.  Taylor  or  otherwise,  appropriate  a  consid- 
erable amount  of  the  mortgaged  property.  And  to  the  extent  he 
did  so  appropriate  to  his  own  use  any  of  such  property  or  estimates 
for  work,  which  were  likewise  mortga^^ed,  he  is  liable  to  appellee 
^atts,  who  shows  he  has  paid  firm  debts  for  which  the  property- 
was  mortgaged  to  him.  He  is  also  entitled  to  recover  on  his  ac- 
count to  the  extent  the  alleged  services  were  rendered  or  goods  were 
furnished  to  J.  W.  Taylor,  as  a  member  of  the  firm  of  Taylor  Broth- 
ers, if  there  was  such  firm,  or  to  him  individually. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded  for  the 
verdict  to  be  set  aside  and  a  new  trial  granted,  and  further  proceed- 
ings consistent  with  this  opinion. 


HOUCHIN,  Ac.  V.  HOUCHIN,  Ac. 

{Filed  Nov.  3,  1892— iVb/  to  be  reported.) 

Ownership  0/ i'tmi — Adverse  possession -^  Evidence — A  father  in  1863  exec o ted* 
ft  deed  of  conveyance  of  land  to  his  son.  the  consideration  for  which  was- 
therem  Rtated  to  be  the  conveyance  by  the  son  to  the  father  of  the  land  in- 
volved in  thifl  action.  No  conveyance  of  snch  land  was  made  by  the  son  to 
the  father,  bat  the  latter  took  possession  of  it  in  1863  and  held  possession 
of  it  and  nsed  it  for  more  than  fifteen  years  and  until  his  death.  The  soa 
claims  the  father  occupied  this  land  under  a  verbal  agreement  by  which  it 
'was,  on  his  death,  to  revert  to  the  son.  The  father's  widow  and  devisee^ 
claims  be  held  adverse  possession,  claiming  in  his  own  rif^ht.  Heid — The 
evidence  sastains  the  finding  of  the  chancellor  that  tjhe  father  held  the 
land,  claiming  it  as  his  own,  and  snch  adverse  possession  by  him  for  fifteeQ 
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years  gave  him  a  perfect  title,  althoagh  there  is  no  writtt^u  evidence  of  the 
purchase  by  hioci. 

J.  S.  Lay  &  Brother  for  appellant. 

T.  B.  Mclntire  for  appellee. 

Appeal  from  Edmonton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  John  M.  Houchin,  brought  this  action  to  recovpr 
damages  of  appellee,  Sarah  T.  Houchin,  and  her  tenant,  Byen*,  for 
forcible  entry  and  trespass  to  a  tract  of  land,  and  for  injunction  re- 
straining commission  by  them  of  further  trospass. 

It  appears  there  was,  about  1847,  a  deed  made  by  a  State  ugent  to 
appellant  for  the  tract  of  land,  and  during  the  same  yejir  he  obtained 
a  patent  therefor.  So  there  is  no  dispute  in  this  case  he  was  at  one 
time  the  owner.  But  in  1863  John  F.  Houchin,  father  of  appellant, 
conveyed  to  him  certain  parcels  of  land,  dascribed  as  lying  in  the 
strawberry  value,  reserving  to  the  grantor  right  of  way  and  use  of 
spring  on  one  of  the  tracts,  and  use  and  enjoyment  by  the  gTninof 
during  his  life  of  the  other. 

The  consideration  for  that  conveyance  is  thus  recited  in  the  deed: 
*'That  the  said  John  F.  Houchin  has  this  day  for  and  in  t onsiderH- 
tion  of  John  M.  Houchin,  having  conveyed  to  me  a  tract  of  hind  on 
the  north  side  of  Green  river,  in  Edmonson  county,  adloinlnj?  the 
lands  of  said  John'F.  Huchin  and  the  land  of  R.  M.  Davis  and  the 
land  on  which  Thomas  S.  Sanders  now  lives,  supposed  to  con  tain 
— -  acres,  and  for  and  ir  consideration  of  the  natural  love  and 
affection  of  the  said  John  F.  Houchin  for  the  said  John  M.  Houthio 
as  the  son  of  the  said  John  F.  Houchin." 

There  was  a  further  stipulation  in  the  deed  to  the  effect  that  the 
conveyance  was  **to  be  in  full  satisfaction  of  all  claim  the  said  John 
M.  Houchin  is  to  have  as  one  of  the  heirs  of  said  John  F.  Houchin* 
unless  the  said  John  F.  Houchin  should  see  proper  to  leave  to  srtid 
John  M.  other  property  by  will.'' 

There  is  very  little  room  for  dispute  of  the  tract  of  land  rnentiuned 
in  the  deed  as  having  been  conveyed  by  John  M.  to  Juhn  F. 
Houchin  being,  less  60  acres  subsequently  sold,  the  same  land  m^ 
in  controversy.  But  there  had  not,  in  fact,  been  at  thjit  tinipany 
such  conveyance,  nor  did  John  M .  thereafter  ronvey  it  to  his  fatfier, 
John  F.  Houchin.  Nevertheless  the  latter  did,  about  date  of  the 
deed,  take  possesion  of,  cultivate  and  pay  taxes  on  it  ud  io  time  of 
his  death,  about  1886. 

Appellant,  John  M.  Houchin,  however,  contends  that  it  wa^so 
heldf  and  used  by  his  father  under  a  verbal  agreement  between  them: 
that  at  death  of  the  latter  the  former  was  to  resume  posse*jsioii  and 
enjoyment  of  it. 

On  the  other  side  it  is  contended  that  John  F.  Houchin  did,  at 
date  of  the  deed  of  1863,  take  possession  and  continue  to  hold  anrl 
use  it,  claiming  it  as  his  own  until  his  death,  and  ccm^^iuently  it 
is  part  of  the  land  intended  to  be  and  actually  devised  ti>  his  wife. 
Sarah  T.  Houchin,  for  life.  If  the  land  was  so  held  and  cliumed  by 
John  F.  Houchin  he  acquired  a  perfect  title,  although  there  be  no 
written  evidence  of  a  sale  to  him,  and,  as  a  consequence,  the  ri^ht 
of  entry  bv  John  M.  Houchin  must  be  postponed  until  tii^tth  of 
Sarah  T.  Houchin,  when  he  will  be  entitled  to  passession  under  hia 
father's  will. 
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There  being,  then,  no  question  of  John  F.  Houchin  having:  posses- 
sion more  than  fifteen  j'ears  before  his  death,  the  material  and  de- 
•cisive  question  is  as  to  character  of  such  possession,  whether  under 
a  claim  of  absolute  ownership  or  as  tenant  of  John  M.  The  evidence 
on  that  issue  is  conflicting,  but  it  seems  to  us  the  weight  of  it,  as  de- 
<;ided  by  the  lower  court,  is  in  favor  of  a  continuous  claim  by  John  F. 
Souchin  of  a  purchase  and  ownership  of  the  land.  It  is  true  ap- 
pellant, John  M.,  testifies  he  permitted  his  father  to  use  and  enjoy 
the  land  for  his  life  simply  as  tenant,  and  he  is  supported  by  other 
witnesses.  But  a  number  of  apparently  disinterested  witnesses  tes- 
i:ify  to  acts  of  ownership  exercised  by  John  F.  Houchin  from  1863 
<^ontlnuously  to  his  death  not  at  all  consistent  with  the  theory  of  ap- 
pellant. They  likewise  proved  repeated  statements  and  acts  of  John 
!m., showing  hedid  not  claim  the  land,  but  recognized  the  riirht  of  his 
iather  to  it.  In  fact  60  acres  of  the  original  tract  was,  in  1867,  sold 
J^y  John  F,  and  the  purchase  money  paid  to  him  without  objection 
on  the  part  of  John  M.,  who,  when  called  on  by  his  father,  made  a 
•deed  to  the  purchaser.  "^ 

The  question  in  this  case  being  one  of  fact,  we  do  not,  in  view  of 
the  evidence,  think  this  court  is  authorized  to  disturb  the  finding  of 
4he  chancellor,  and  the  judgment  must  be  affirmed. 


K^ENTUCKY  Central.  Railw^ay  Co.  v.  Smith,  by,  &c, 
{Filed  Oct.  29,  1892.) 

1.  Negligence — Operation  of  railroad  in  streets  of  city — It  is  the  duty  of  a  rail- 
road company  to  use  extraordinary  oare  and  diligence  in  running  its  trains  on 
the  tracks  at  the  intersection  of  two  streets  in  the  center  of  a  densely  popu- 
lated city.  In  such  case  the  character  of  the  streets,  and  the  usual  travel 
upon  them,  determine  the  degree  of  care  that  must  be  exercised  by  the  rail- 
road. 

2.  Same — Making  of  running  switch  in  street  of  city — It  is  an  improper  use  of 
the  streets  of  a  city  for  a  railroad  to  .so  use  its  tracks  and  trains 
thereon  as  to  prevent  the  use  of  the  streets  by  the  public  for  ordinary  busi- 
2ies8  purposes;  and  it  is  negligence /^rj^  on  the  part  of  a  railroad  company  to 
make  a  ''running  switch^'  in  the  streets  of  a  populous  city. 

3.  Sanu — Contriitutory  neglect — Infants — One  about  to  cross  the  tracks  of  a 
railway  located  on  a  street  of  a  city  must  exercise  ordinary  care  to  avoid 
43oming  in  contact  with  trains  thereon  ;  and  where  a  boy  thirteen  years  of 
age  is  crossing  such  track  he  must  exercise  such  ordinary  care  and  caution 
ifor  his  own  safety  as  could  reasonably  be  expected  of  one  of  such  age. 

4.  Same — The  railroad's  tracks  ar^^  located  at  the  intersection  of  two 
{Streets  near  the  center  of  a  city  of  thirty  thousand  inhabitants.  Two 
'.belong  to  appellant,  and  one  track  to  another  company.  One  of  ap- 
pellant's engines  was  bucking  northwardly  towards  the  intersection,  push- 
ing before  it  two  gondola  cars,  and  pulling  after  it  four  box  cars.  No 
.one  was  on  the  lookout  of  either  of  the  gondola  cars,  and  no  flagman  was 
4it  the  crossing.  The  train  was  preparing  to  make  a  running  switch  at  a 
iswitch  about  one  hundred  feet  beyond  said  crossing,  and  the  bell  was  rung.  A 
l>oy  thirteen  years  of  ag':!  had  just  crossed  one  track  in  the  street  and  was 
probably  picking  up  pebbles  therefrom.  A  tfain  on  said  track  had  just 
passed  south,  and  just  as  the  switch-train  on  appellant's  road  detached  itself 
from  the  box  cars  to  make  the  running  switch,  and  increased  its  speed  some- 
what, some  one  gav«  a  cry  of  danger,  and  the  boy,  alarmed  by  the  cry, 
fitepped  upon  appellant's  track  and  was  run  over  by  the  gondola  car.  Both 
feet  were  crashed,  And  his  legs  had  to  be  amputated  above  the  knees.   The  em- 
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ployes  on  the  moving  train,  after  discovering  the  danger,  need  every  iippli, 
ance  to  avoid  injury  to  the  boy,     Held — 

First.  The  company  was  gailty  of  the  highest  degree  of  neglect  at  th{!  Uin« 
of  the  accident,  tirst,  in  making  a  flying  switoh  in  the  street ;  second,  ia  noi 
having  some  one  on  the  lookout  on  the  front  gondola  car  ;  third,  in  not  htti- 
ing  a  switchman  at  the  crossing. 

Second,  The  boy  was  not  gailty  of  such  contributory  neglect  as  will  pf*^ 
vent  his  recovery  in  this  case. 

6.  Evidence — Evidence  offered  by  appellant,  that  at  the  time  of  theampflla- 
tion  of  the  legs  of  appellee  his  nncle  had  stated*that  he  had  often  wfirueJ 
appellee  to  quit  playing  on  the  railway  tracks  at  the  place  where  the  aecideiit 
happened,  was  incompetent. 

6.  Motion  for  ne7v  trial — Filing  additional  grounds  after  overruling  of  mi^tm— 
After  a  motion  and  grounds  for  a  new  trial  have  been  filed  within  three  dttjj^ 
after  the  verdict  and  the  motion  has  been  overruled,  the  court  should  nut.ftt 
a  subsequent  day,  even  in  the  same  term,  set  aside  the  order  overrulini^  Ut^ 
motion  and  allow  additional  grounds  for  a  new  trial  to  be  filed  unle^^^  l^e 
filing  of  such  grounds  was  unavoidably  prevented  or  the  case  fulls  witliia 
sub-sectioc  7  of  section  340  Civil  Code 

7.  Fractice —  J'ie^v  by  Jury  of  place  of  accident  —The  court  did  not  abu^e  it* 
discretion  in  refusing  to  send  the  jury  to  view  the  place  of  the  acoidept  \i 
one  period  of  the  trial,  and  in  sending  it  there  at  another  period. 

O'Hara  &  Bryan  for  appellee. 

Hallam  &  Myers  and  G.  C.  Lockhart  for  appellant. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judfi:e  Pryor. 

At  the  September  term,  181K),  of  the  Kenton  Circuit  Court,  th<*  ap- 
pellee recovere<i  a  judgment  based  on  a  verdict  of  $lo,(X)C  for  tbro- 
ages  on  account  of  personal  injuries  sustained  by  him,  and  caused, 
as  is  alleged,  by  the  negligence  of  the  appellant,  the  Kentucky  Cfu- 
tral  Railway  Co. 

The  appellee,  on  the  7th  of  August,  1889,  at  the  instance  of  Wm. 
Spotts,  who  lived  at  Eighth  and  Washington  streets,  in  the  ciiyof 
Covington,  had  gone  to  procure  bread  at  the  grocery  of  onelJrm, 
located  at  the  south-west  corner  of  Ninth  and  Washington  stiveli-. 
Where  Ninth  street  intersects  Washington  street  there  are  three  s<*p- 
arate  railway  tracks  laid  on  the  last  named  street.  One  of  the  tmeb 
belonged  to  the  Cheapeake  &  Ohio  road,  and  the  two  remaining 
tracks  to  the  appellant,  lying  west  of  the  Chesapeake  A  Ohb 
track.  The  appellant  had  a  switch  on  its  tracks,  the  south  end  of 
it  being,  as  the  proof  shows,  about  one  hundred  feet  Irora  Ninth 
street. 

At  the  time  of  the  injury  the  appellee  (a  l>oy)  was  alnrnt  thineen 
years  of  age,  and  was  temporarily'  residing  with  his  uncle,  Dr. 
Kearns,  and  after  he  had  purchased  the  bread  in  order  to  reach  hi^ 
uncle's  house,  or  that  of  \Vm.  Sp«tts,  who  had  sent  him  on  the  t*r- 
rand,  he  had  to  cross  W^ashington  street. 

The  C.  &  O  track  was  west  of  the  tracks  6f  the  appellant,  and  n^tK 
he  had  crossed  the  C.  &  Q.  track,  while  standing  between  that  trails 
and  the  tracks  of  the  appellant,  he  was  struck  by  the  cars  of  the  up- 
pellant,  knocked  down  and  both  l^ges  mashed  to  a  pulp  from  \\i^ 
feet  beyond  each  knee.  Surgeons  were  at  once  sent  for  and  M.h 
legs  amputated  above  the  knee. 

It  is  shown  by  the  testimony,  and  in  no  wise  contradicted,  thatlbe 
place  where  the  injury  occurred  in  these  two  streets  is  in  the  ceatrtk 
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part  of  the  city,  with  regard  to  population,  and  was  used  and  passed 
over  by  its  citizens  as  much  as  any  of  the  other  streets.  Both  the 
appellee  and  the  appellant  had  the  right  to  the  use  of  th«  street,  with 
the  duty  on  the  part  of  the  appellee  to  exercise  such  ordinary  care 
and  caution,  as  pertains  to  one  of  his  age,  to  avoid  coming  in  contact 
with  the  cars,  and  on  the  part  of  the  railway  company  to  use  the 
highest  degree  of  care  in  order  to  prevent  injuring  those  who  were 
using  the  street  in  passing  either  on  foot  or  in  vehicles.  Such  a  high 
degree  of  care  must  necessarily  attach  to  every  railway  company 
when  operating  its  cars  on  the  streets  of  a  densely  populated  city, 
.  and  where  the  travel  otherwise  than  cm  the  cars  of  the  company  is  as 
constant  as  is  usual  on  such  streets . 

The  chai-acter  of  the  highway  and  the  travel  upon  it  often  deter- 
min€?s  the  degree  of  care  to  be  exercised  by  both  the  company  and 
the  party  injured.  A  greater  degree  of  care  mast  be  exercised  by 
the  company  when  running  its  cars  on  a  public  street  than  is  re- 
quired to  be  exerciesd  at  the  ordinary  crossings  in  the  country,  and 
whore  there  are  three  railroad  traclis  on  a  principal  street  constantly 
used,  as  is  shown  in  this  case,  extiaordinary  care  must  be  shown  on 
the  part  of  the  railroad  company  before  it  can  be  exempted  from  li- 
ability for  injuring  those  who  have  the  same  right  to  use  the  streets 
that  the  company  has.  It  it  true  the  party  injured  may  be  guilty  of 
such  contributory  neglect  as  to  prevent  a  recovery,  and  his  failure  to 
exercise  such  care  as  an  ordinarily  prudent  man  would  exercise  under 
the  circumstances  may  often  be  interposed  as  a  defense. 

Whether  any  such  defense  existed  in  this  case  will  be  first  consid- 
ered. The  train  of  the  appellant  was  made  up  of  the  engine  and  six 
cars.  The  train,  or  engine,  was  running  backwards,  and  was  push- 
ing in  advance  of  it  two  gondola  cars  and  pulling  four  box  cars.  The 
train  was  going  north,  and  the  purpose  was  to  make  a  running 
switch — that  is,  they  were  to  place  the  four  box  cars  on  another 
track  without  stopping  the  engine  or  train.  While  the  train  was, 
in  fact,  eroing  north,  the  head  of  the  engine,  or  the  front  part,  was 
south.  There  was  on  the  train  at  the  time  of  the  accident  five  em- 
ployes. The  engineer  and  fireman  were  in  the  cab  of  the  engine. 
O'Donnell,  the  foreman,  was  on  the  front  part  orthe  engine— that  is, 
between  the  engine  and  the  box  cars  that  the  engine  was  pulling. 
and  was  there  for  the  purpose  of  separating  the  box  cars  from  the 
engine  when  the  signal  was  given;  one  of  the  brakemen  was  on 
top  of  the  box  cars  and  another  brakeman  setting  the  switch  or  pre- 
paring to  do  so.  There  was  no  one  on  either  of  the  g<)ndola  cars  that 
were  being  pushed  north  to  give  warning  to  those  on  the  street  or 
those  crossing  it  of  the  train's  approach,  and  no  watchman  stationed 
at  the  crossing  for  that  purpose.  We  shall  assume  that  the  l>ell  was 
rin^gingto  give  notice  U)  the  passengers  of  the  train's  approach.  The 
employes  on  the  train  so  state,  and  there  is  no  reason  for  discrediting 
them. 

When  the  time  arrived  for  detaching  the  box  cars  the  signal  was 
given  and  the  engine,  as  the  testimony  conduces  to  show,  increasing 
its  speed  to  get  outof  the  way  of  the  detached  cars,  and  the  boy  being 
alarmed  by  the  cry  of  someoneas  to  his  danger,  stepped  back  near  the 
track  of  the  appellant,  was  struck  by  the  car  in  front  that  was  being 
pushed  north  and  mangled  as  already  stated.  He  had  cro.^std  the 
C.  &  O.  track  on  his  way  with  his  bread,  and  while  standing  at  or 
near  the  place  of  the  injury  a  train  passed  south  on  the  track  he  had 
the  moment  before  crossed,  so  there  was  a  train  going  south  that  he 
had  managed  to  escape,  and  one  backing  north  at  the  same  time  but 
on  a  different  track  that  inflicted  the  injury,  and  it  seems  to  us  it 
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would  be  difficult  for  one  more  prudent  and  careful,  by  reasim  of  lib 
advanced  years,  to  have  heard  the  ringing:  of  a  bell  with  th(^e  trains 
under  headway,  or  to  have  discovered  that  the  engine  fn^ntinij  the 
south  was  really  groinp:  north  and  pushing  the  gondolas  before  it,  it 
is  said  that  the  little  follow  was  picking  up  pebbles  from  thestrwl 
and  examining  them,  and  perhaps  he  was,  but  that  his  life  wa^  in 
peril  from  the  time  he  undertook  to  cross  the  track  of  tht^se  nnici?*!* 
manifest,  and  one  of  mature  years  would  probably  have  mtt  with 
the  same  fate,  but  whether  so  or  not,  if  there  had  been  a  watchman 
at  the  crossing,  or  even  a  brakeman  on  the  end  of  the  gondola  that 
was  at  least  sixty  feet  from  the  engine,  this  accident  would  huve 
been  avoided. 

It  is  true  the  employes,  when  they  discovered,  the  danger*  wmA 
every  effort  within  their  power  to  avoid  the  injury,  even  to  tlie  sho- 
rifice  of  their  own  lives,  and  it  may  be  said  that  the  company,  by 
reason  of  its  neglect  in  not  having  watchmen  at  these  cross  in  ijs,  or 
in  making  running  or  flying  switches  in  the  streets  of  a  densely 
populated  city,  is  the  cause  of  this  injury,  and  not  those  who,  per- 
haps, exercised  all  the  caution  they  could  exercise  with  the  eniphiyi^ 
assijrned  to  this  train. 

It  is  an  improper  use  of  the  streets  of  a  city  to  so  use  them  by  riiil- 
road  tracks  and  trains  as  to  prevent  the  use  of  the  streets  for  onllmiry 
business  purposes,  or  to  use  the  streets  for  the  purpose  of  niakinj: 
wild  switching  that  must  necessarily  endanger  the  lives  of  th(»se\v[ni 
«re  compelled  to  cross  or  use  them.  The  elementary  books  estHbllsh 
the  doctrine  that  it  is  negligence />^rj?e  on  the  part  of  a  railroad  iH>m- 
pany  to  use  a  running  switch  in  a  populous  town  or  city.  *'The  con- 
struction and  use  of  a  running  switch  on  a  highway  in  the  midst  of 
a  populous  town  or  village  is  of  itself  an  act  of  gross  negligem-e  on 
the  part  of  the  company."  Sherman  <fe  Redfield  on  Negligence,  3 
Ed.,  sec.  446;  Ky.  Bridge  Co.  v.  Kreiger^  ante,  151. 

In  the  case  of  the  Illinois  Central  Railroad  Company  v.  Rachael 
Adams,  reported  in  35  111.,  page  879,  it  was  held  that  where  it  rnu- 
ning  or  flying  switch  was  used  in  a  populous  part  of  a  city  of  ten  *^r 
twelve  thousand  inhabitants,  at  a  crossing  or  along  an  alley  usetl  by 
the  public,  and  the  cars  thrown  upon  the  side-track  having  n  mo- 
mentum of  five  miles  an  hour,  from  which  an  injury  occurietJ,  Xh^ 
<^ompany  was  guilty  of  a  high  degree  of  negligence,  and  the  faH 
that  signals  of  alarm  were  given  from  the  engine  employed  in  the 
switching,  intended  for  those  crossing  the  track,  afforded  no  exi-ust*. 
In  this  case  thp  enjrine,  with  cars  attached,  caused  the  injury,  and 
the  decided  weight  of  the  testimony  is  that  it  resulted  in  the  efT^irt 
to  avoid  the  detached  cars  and  to  make  the  switching  suerej%-*fuL 
The  momentum  of  the  engine,  as  shown  by  the  plaintiff's  testi- 
mony, was,  after  it  was  detached,  eight  or  ten  miles  an  hour,  and 
from  that  of  the  defendant  five  or  six  miles  an  hour,  the  witne*^ 
for  the  latter  stating  that  the  speed  slightly  increased  when  thei*ij,'- 
nal  was  given.  Here  there  was  the  highest  degree  of  neglei't  on  the 
part  of  the  company,  and  ordinary  neglect  on  the  part  of  the  injumi 
boy — the  one  scarcely  in  a  condition  to  judge  of  his  danger,  nnd  the 
other  not  even  exercising  ordinary  care,  when,  from  the  facts  the 
highest  degree  of  care  was  requirerl.  If  railroad  companies  are  [ter 
mitted  to  use  the  streets  of  a  town  or  city,  others  who  have  the 
right  to  use  them  can  require  that  the  utmost  care  shall  be  us^ed  to 
-secure  the  safety  of  their  persons.  This  degree  of  care  is  renderrti 
necessary  by  reason  of  the  danger  to  which  persons  areexposeci  wht; 
^re  compelled  to  use  the  streets  in  common  with  the  railroad  eii»i* 
panics.    This  rule  does  not  dispense  with  the  duty  on  the  \mi  of 
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one  crossing  or  using:  the  sltreet  to  use  ordinary  care  and  prudence 
for  his  own  safety,  and  if  he  fail  to  do  this,  and  is  guilty  of  gross 
neglect,  as  well  as  the  party  injuring  him,  and  but  for  which  the  ac- 
cident would  not  have  happened,  he  can  not  recover.  (Ferguson  v. 
Wisconsin  Central  Road,  63  Wis.,  J 45;)  We  have  been  referred  to 
no  authority  by  counsel  in  which  a  recovery  has  been  denied  upon 
Hueh  a*  state  of  case  as  this,  or  in  cases  where  the  facts  conduce  to 
show  such  gross  neglect  on  the  part  of  the  company.  The  neglect 
'Consists,  1st,  in  the  company  making  flying  switches  in  the  street;  2d, 
in  not  having  a  brakeman  or  some  other  employe  on  the  front  gon- 
dola, and,  lastly,  in  not;having  a  watchman  at  a  crossing,  to  use  the 
language  of  a  witness,  used  us  much  by  the  people  in  passing  uis  anj/ 
other  part  of  the  eifj/  with  a  population  of  thirty  thousand.  ' 

It  is  contended  by  counsel  for  the  appellee  that  the  instructions 
form  no  part  of  the  record.    After  the  verdict  a  motion  for  a  new 
trial  was  made  within  the  three  days,  as  provided  by  section  342  of 
the  Code;  that  moti(m  was  heard  and  overruled  by  the  court.    The 
appellant  moved  to  set  aside  the  order  overruling  the  motion,  to  en- 
able it  to  file  other  grounds,  and  that  motion  prevailed  over  the  ob- 
jections of  counsel  for  the  appellee.    Section  343  of  the  Code  provides 
that  the  motion  must  be  by  written  grounds  filed  at  the  time  of  mak- 
ing the  motion,  and  section  342  provides  that  it  must  be  done  within 
three  days  after  the  verdict  unless  unavoidably  prevented,  making  as 
an  exception  the  cause  mentioned  in  sub-section  7  of  section  340.    By 
an  amendment,  where  there  is  a  special  verdict  the  grounds  must  be 
filed  within  three  |days  after  the  judgment  on  the  special  finding. 
The  object  of  requiring  the  motion  to  be  made  within  the  three  days 
is  to  enable  the  court  to  n^nder  a  judgment  without  delay,  and  when 
the  facts  and  questitmsof  law  are  fresh  in  the  minds  of  court  and  coun- 
sel, and  it  is  the  evident  meaning  and  purpose  of  the  Code  to  close 
the  doors  to  any  other  motion  for  a  new  trial  upon  ar.y  other  grounds 
than  the  exceptions  made,  unless  unavoidably  prevented.     Such, 
too,  is  a  safe  construction  of  this  provision  of  th^  Code,  for  if  mo- 
tions are  permitted  to  be  renewed  from  day  to  day  during  the  term, 
the  time  of  the  court  would  be  consumed  in  hearing  motions  for 
new  trials,  for  amendments  would  likely  be  allowed  whenever  the 
minds  of  counsel  suggested  some  additional  reason  for  another  hear- 
ing.   This  court,  in  Houston  v.  Kid  well,  reported  in  83  Ky.,  301,  ad- 
judged that  additional  grounds  might  he  filed  after  the  three  days, 
but  was  careful  to  say  that  some  additional  grounds  must  be  filed 
before  the  motion  for  a  new  trial  Tan  dis posed  of^  and  this  construc- 
tion was  given  with  some  doubt.    It  is  true  the  court  niay,  as  a  gen- 
eral rule,  set  aside  orders  made  during  the  same  term  at  which  they 
were  entered,  and  under  this  well  recognized  rule  of  practice  may 
:set  aside  the  order  refusing  a  new  trial  and  grant  one;  but  to  permit 
<rounsel,  after  the  motion  has  been  overruled,  to  file  other  grounds 
is  in  violation  of  the  spirit  and  meaning  of  the  Code.    Counsel  real- 
ized, doubtless,  that  the  instructions  given  by  the  court  were  more 
favorable  to  the  appellant  than  the  law  authorized,  as  the  employes 
-were  confined  to  the  exercise  of  ordinary  care,  and  required  only  to 
give  warning  of  the  train's  approach  by  bell  or  whistle  when  needed, 
if  shown  to  have  been  given  would   have  exempted  the  company 
from  responsibility.    The  court  also,  in  etfect,  said  to  the  jury  that 
if  the  appellee  was  guilty  of  negligence  he  could  not  recover  if,  but 
for  the  negligence,  the  injury  would  not  have  been  sustained,  unless 
the  appellant  became  aware  of  the  danger,  and  by  the  exercise  of 
ordinary  care  could  have  avoided  the  injury.    This  boy  was  only 
required  to  exercise  that  degree  of  care  that  an  ordinarily  prudent 
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child  of  his  ag:e  would  have  exercised,  and  if  he  exposed  him-ielf  ti* 
danjjer  in  such  a  manner  as  that  the  injury  could  not  be  avoided  by 
the  defendant  by  the  exercise  of  the  proper  care  to  prevnnt  it,  ni^ 
recovery  should  be  had;  but  if  the  child  was  on  the  street  or  cross- 
ing, where  it  had  the  rij?ht  to  be,  and  was  injured  by  reason  of  the 
gross  neglect  of  the  defendant,  although  guilty  himself  of  ordinarr 
neglect  looking  to  one  of  his  age,  and  is  injured,  a  recovery  mu^ 
necessarily  follow.  80  the  instructions  could  not  be  complained  of 
if  in  the  record. 

There  were  some  objections  made  to  the  action  of  the  court  during 
the  progress  of  the  trial  that  will  not  be  considered,  as  there  was  no 
abuse  of  discretion,  and  no  harm  resulting  from  such  action.  The 
appellant  offered  to  prove  by  a  witness  that,  at  the  time  the  legs  of 
the  appellee  were  amputated,  Dr.  Kearns,  the  uncle  of  the  plaintiff, 
said:  **  He  had  often  warned  plaintiff  to  quit  playing  on  the  rail- 
way tracks  at  the  place  where  the  accident  happened."  This  offer 
was  refused  for  two  reasons:  Dr.  Kearns  could  himself  have  testi- 
fied, and  besides  it  was  incompetent.  The  boy  was  then  under  the 
influence  of  morphine,  and,  if  not,  it  was  incompetent,  as  it  could 
not  have  affected  the  result,  and  in  no  wise  lessened  the  care  to  be 
exercised  by  the  appellant,  or  increased  that  to  be  exercised  by  the 
appellee. 

A  witness  was  asked  on  cross-examination,  by  defendant's  coun- 
sel, if  he  did  not  then  have  a  controversy  with  the  defendant,  or  wm?? 
hostile  to  it,  and  when  re-examined  by  the  plaintiff\s  counsel  wa5 
asked  if  he  had  not  received  a  judgment  for  $12,5(K).  The  question 
was  objected  to,  and  the  court  refused  to  allow  the  witness  to  answer, 
and  thereupon  counsel  for  th(»  defense  moved  to  set  aside  the  swear- 
ing of  the  jury,  and  the  motion  was  overruled.  The  court,  it  seems 
to  us,  fully  protected  the  rights  of  the  defense  in  requiring  the  wit- 
ness not  to  answer. 

There  was  an  objection  and  an  exception  taken  to  the  action  of  the 
court  in  refusing  to  send  the  jury  to  view  the  premises  at  a  particu- 
lar time  during  the  trial  and  before  the  testimony  closed.  The  court 
refused  to  dc  this,  but  at  the  close  of  the  testimony  sent  the  jury  to 
view  the  premises.  The  place  of  the  injury  had  betn  fully  described 
by  the  witnesses.  No  misconduct  is  allege<l  to  have  taken  place  on 
the  part  of  the  jury.  Facts  constituting  the  neglect  have  t)een 
clearly  established,  and  we  perceive  no  reason  for  reversing  the 
cause  on  that  ground.  Some  affidavits  were  filed  showing  the  im- 
portance of  other  testimony  discovered  after  the  trial  fii**3  i-U^f^. 
a»id  it  appearing  that  three  witnesses  had  been  previou*?ly  (Sum- 
moned, except  one  who  was  an  employe  of  the  company,  tlii  court 
refused  to  open  the  case.    There  was  no  error  in  this  regard. 

The  judgment  is  allirmed. 


MrNDv's   Landing  & 
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Tl'rnpike  Compaxy  v. 


(Filed  .Vor.  1.  1892— iV^o^  to  be  reported.) 

Granting  of  re  i,/  not  prayed  for — /ffjunc/ion—Where  an  abutting  lund-owwr 
in  his  action  made  no  prayer  for  (i^eneral  relief,  bat  only  asked  thut  the  ^'^^ 
fendant  tarnpike  company  might  be  enjoined  from  opening  an  old  eoiftrr 
that  had  been  closed  for  many  years,  it  was  error  for  the  lower  conft,  ^i^'*^ 
grantinif  snch  injunction,  to  order  the  defendant  to  dig  a  ditcb  »lt»ii£  ^'<^ 
road  in  order  that  water  might  escape  through  another  culvert. 
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I*.  B.  Thompson,  sr.,  for  appellant. 

Oaither  A  Vanarsdall  and  6.  S.  Postou  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  purpose  of  this  action  was  to  enjoin  the  appellant  from  open- 
ing a  culvert  that  had  been  closed  for  over  fifteen  years,  the  plaintiff 
alleKin^  that  the  overflow  of  water  on  his  premises  would  ^r^^tly 
injure  them.-  We  think  the  facts  authorize  the  relief  sought,  but 
the  court  seems  to  have  gone  l>eyond  the  prayer  and  required  the 
appellant  to  dig  a  ditch  along  its  road  in  order  that  the  water  might 
escape  through  another  culvert  Such  relief  as  this  was  not  asked 
for  in  the  petition  ;  all  that  the  appellee  wanted  was  to  prevent  the 
opening  of  the  old  culvert.  No  general  relief  was  prayed  for,  and 
the  court  ought  not  to  have  gone  to  the  extent  of  requiring  the  ditch 
to  be  dug  when  it  does  not  appear  that  the  necessity  for  making  the 
ditch  originated  from  the  attempt  to  op,^n  the  sewer. 

Judgment  reversed,  with  directions  to  strike  out  so  much  of  the 
judgment  as  does  more  than  prevent  the  appellant  from  opening  the 
culvert. 


The  Kentucky  Mutual  Securxty  Fund  Company,  Ac  v. 

Turner,  &c. 

(Fifed  Nov.  1,  1892.) 

MiitiMl  instiraucf  fiuiii — Distribution  of  security  fun ti— The  Kentucky  Mu- 
tnal  Security  Fund  Company,  by  its  charter  and  by  laws,  provides  three 
fonds  for  the  beneiit  of  its  policy-holders*,  to  wit,  a  mortuary  fund,  a  secur- 
ity fund  and  an  expense  fund.  The  charter  provides  that  if  the  company 
£hall>  after  a  certain  time,  fail  to  pay  the  maximum  indemnity  due  by  the 
terms  of  its  policy,  then  the  trustees  shall  at  ouc*  convert  the  security  fund 
into  money,  and  '* distribute  the  same  *  ^  *'  amon^  the  holdeis  of  cer- 
tificates then  in  force,  or  their  legal  representatives,  ni  th^e  proportion  which 
the  amount  of  each  of  their  certificates  shall  bear  to  the  amount  of  the 
whole  number  of  such  certificates  in  force."  In  an  action  to  distribute  such 
security  fund,  //«/</ — That  said  fund  must  be  prorated  aiuoni^  the  living 
holders  of  certificates  and  the  representatives  of  those  that  are  dead,  in  pro- 
portion to  the  amount  of  their  respective  certificates. 

Marc.  Mundy  for  appellant. 

W.  O.  Harris,  J.  P.  Hobson,  E.  S.  Watts,  L.  N.  Dembitz.  F.  W. 
Morancy,  Simrall  &  Bodley,  Wilkins  &  DuBose  and  \V.  T.  Cox  for 
appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  representatives  of Turner  and  Logan's  representatives 

having  obtained  judgments  on  life  policies  issued  to  said  deceased,  by 
the  appellant,  the  Kentucky  Mutual  Fund  Company,  and  the  same 
not  having  been  paid  in  full  by  said  company,  the  said  appellees,  as 
their  beneficiaries,  instituted  this  action  to  subject  a  fund,  known 
as  the  security  fund,  belonging  to  the  said  appellant  to  the  payment 
of  said  claims.    The  provisions  of  the  appellant's  charter  and  hy- 
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laws  provide  for  funds  for  the  benefit  of  its  policy-holders  as  follows; 
A  mortuary  fund,  a  security  fund,  and  an  expense  fund.  The  mortuary- 
fund  is  intended  to  pay  the  policies  of  such  ueceased  members  as  may 
he  entitled  to  the  same.  That  fund  is  created  by  certain  a>sessment9 
for  the  payment  of  the  policies  of  the  decea-^^Kl  members,  but  the 
power  to  assess  for  such  purpose  is  limited  to  a  certain  number  of 
assessments  upon  the  survivinj?  members  of  the  class  to  which  the 
deceased  belonj?e<l ;  and  if  such  assessments  were  not  sufficient  to 
])ay  the  saoje  in  full,  it  could  not  be  paid  out  of  any  other  fund. 
The  security  fund  was  intended  to  be  created  by  separate  contribu- 
tions from  the  members  upon  joining;  the  appellant  and  other  sources. 

The  provision  ;rermain  to  the  questuMi  at  issue  is  as  follows:  Said 
company  further  atrreefi  that  if,  at  any  time  after  said  fund  shall  have 
amounted  to  $2")(),00(),  or  after  five  years  after  February  4, 1884,  if  that 
amount  shall  not  hsve  been  attained  before  that  date,  it  shall  fail 
by  reason  of  insufl)cient  membership,  or  shall  nejrlect,  if  Justly  and 
legally  due,  to  pay  the  maximum  indemnity  by  the  terms  of  the 
certificate  issued,  and  such  certificate  shall  be  presented  for  payment 
to  said  trustees  by  the  legal  holders  thereof,  accompanied  by  satis- 
factory evidence,  as  hereinafter  provided,  of  its  failure  to  pay,  after 
demahii  uuon  it,  within  the  time  herein  stipulated  for  the  limita- 
tion of  action,  then  it  shall  be  the  duty  of  said  trustees  to  at  once 
convert  said  security  fund  into  money  and  distribute  the  same,  less 
the  reasonable  charges  for  the  management  and  control  of  the  said 
funds,  an)ong  the  holders  of  certificates  then  in  force,  or  their  legal 
representatives,  in  the  proportion  which  the  amount  of  each  of  their 
certificates  shall  bear  to  the  amount  of  the  whole  number  of  such 
certificates  in  force. 

The  evidence  of  such  indebtedness,  its  correctness,  (lemand  and 
refusal  to  pay,  shall  be  *'a  copy  of  a  final  judgment  obtained  thereon, 
and  the  refusal  to  pay  the  same."  Final  judgment  was  obtained  on 
the  policies  mentioned  and  presented  to  thf  appellant  for  payment 
and  refused.  Thereupon,  the  five  years  having  elapsed,  this  action 
was  instituted  against  the  appellants,  The  Kentucky  Mutual  Fund 
Company  and  the  Fidelity  Safety  Vault  Company,  the  latter  l>eing 
trustee  of  said  fund,  to  subject  it  to  the  payment  of  said  fK)licies. 
All  of  the  policy-holders  were  made  parties.  Tho  contenti<m  on  be- 
half of  the  reprf»sentatives  of  the  policies  whose  principals  are  dead 
is  that  their  policies  should  be  first  satisfied  out  of  the  security  fund, 
because  the  living  members  of  said  company  constituted  a  partner- 
ship for  the  bFnefit  of  the  representatives  of  those  memlH*rs  that 
were  dead,  and,  as  the  representatives  of  the  dead  members,  were 
creditors  of  thp  firm,  they  were,  upon  the  well  known  principle  of 
partnership,  entitle<l  to  priority  out  of  the  partnership  fund,  and  the 
members  were  not  entitled  to  any  of  it  until  their  claims  were  satis- 
fied in  full.  On  the  other  hand,  the  company  and  the  living  mem- 
bers contend  that  said  fund  is  exclusively  for  the  benefit  of  the 
living  members  in  good  standing  ;  but  it  seems  to  us  thai  either 
ccmtention  does  viok»nce  to  the  language  quoted,  for  it  is  plainly 
expressed  that  upon  the  failure  of  the  comjSany  **to  pay  the  maxi- 
mum" indenmity  due  on  the  policies  of  the  dead  members,  said  fund 
shall  be  prorated  among  the  living  members,  and  the  representatives 
of  such  as  are  dead,  in  proportion  to  the  a?uount  of  their  respective 
certificates.  This  language  places  all  upon  equal  terms  in  the  dis- 
tribution of  said  funds  in  proportion  to  their  respective  ceitificates. 
None  are  entitled  to  a  preference  over  the  other,  and  said  provSion 
is  not  modified  by  any  other  provision  of  appellant's  charter  or  by- 
laws. 

The  judgment  is  affirmed. 
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Watts  v.  Wilson,  Ac. 
{Filed  Nov.  17,  1892.) 

1.  A ' guadian  appointed  by  the  court  of  another  State^  in  which  his  infant  ward 
resides,  has  no  aathority  to  maintain  an  aotioa  for  the  dale  of  the  ward's  land 
^hich  isr  located  iu  this  State,  aniens  he  haA  been  authorized  to  act  as  {guard- 
ian in  this  State  nnder  section  16,  article  2,  of  thA  General  Statutes.  Sub- 
section 4,  of  section  35,  Oi?il  Code,  does  not  repeal  this  provision  of  the 
General  Statutes,  nor  is  it  in  conflict  with  it. 

2.  Same— Judicial  sales — Where  non-resident  joint  owners  of  indivisible 
land  located  in  this  State  bring  an  action  for  a  sale  for  division,  and  one  of 
them  is  an  infant,  who  sues  by  a  guardian  appointed  by  the  court  of  another 
State,  but  who  is  not  authorized  to  act  as  such  by  any  court  of  this  State, 
and  a  sale  thereof  is  ordered,  the  purchaser's  exceptions  to  the  report  of 
Bale  should  be  sustained,  because  the  action  by  such  guardian  did  not  trans- 
fer the  title  of  the  infant  to  such  laud. 

Miller  &  Owsley  for  appellant, 

J.  W.  Alcorn  for  appellees.  i 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  widow  and  heirs  of  W.  B.  Wilson,  who  died  a  resident  of 
KansHs,  brought  this  action  under  the  490th  section  of  the  Civil  ('ode, 
to  obtain  a  sale  of  a  lot  in  Lincoln  county,  upon  the  ground  that  the 
share  of  each  owner  was  worth  less  than  $100.  This  fact  being:  shown, 
a  judgment  was  rendered  under  which  the  propertyjwas  sold  and 
purchased  by  the  appellant,  T.  C.  Watts. 

Exceptions  were  filed  by  him  to  the  report  of  the  sale,  «nd  he 
appeals  from  the  order  of  confirmation.  One  of  the  heirs  is  an  in- 
fant, residinjr  in  Kansas.  He  is  a  petitioner  by  his  jjuardian,  who 
was  appointed  by  a  Kansas  court.  This  appointment  jrave  him  no 
power,  nowever,  to  act  as  guardian  in  this  State. 

Section  16,  article  2,  chapter  48  of  the  General  Statutes  provides  : 
'*Upon  application  by  petition  in  a  summary  way  the  county  court 
of  the  county  havinp: jurisdiction  to  appoint  a  jjuardian  may  author- 
ize such  foreign  guardian  to  sue  for,  recover,  and  so  remove  (to 
the  minor's  residence)  any  perscmal.  estate  of  such  minor,  or  other- 
wise to  act  as  a  guardian  appointed  in  this  Commonwealth." 

So  far  as  appears  no  application  was  ever  made  by  this  foreign 
guardian  to  any  county  court  of  this  State  to  act  as  guardian  in  this 
State.    The  power  has  never  been  obtained. 

It  is  true  sub-section  4,  section  85  of  our  VA\\\  Code  says ;  **The 
action  of  an  infant,  or  of  a  person  of  unsound  mind,  who  resides  iu 
a  foreign  country,  and  who  has  a  guardian,  curator  or  committee 
residing  therein,  may  be  brought  by  such  guardian,  curator  or  com- 
mittee, or  by  his  *next  friend,'  "  but  this  provision  is  not  to  be 
/egarded  as  repealing  the  statute,  and  the  two  are  to  be  considered 
'together,  and  as  providing  that  the  foreign  guardian,  when  author- 
ized as  provided  by  the  statute,  may  act  for  the  infant  byway  of 
suing  for  him  or  otherwise,  as  if  he  had  been  appointed  in  this  State. 
They  are  not  repugnant,  but  harmonious  and  consistent.  They  con- 
stitute but  one  law. 

This  view  is  sustained  by  section  37  of  the  Civil  Code,  which  pro- 
vides: **No  person  shall  sue  as  next  friend  unless  he  reside  in  this 
State,  and  be  free  from  disability." 
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The  power  of  a  guardian  is  territorial ;  it  is  confined  to  the  State 
in  which  he  is  appointed  ;  he  hus  no  power  over  property  in  another 
State  or  country  controlled  by  different  laws.  This  rule  applies  to  all 
fiduciaries  as  executors,  <Sfc.'  It  can  not  well  be  supposed  that  our 
law-makers  intended  to  permit  a  foreign  guardian  to  procure  a  sale 
of  the  ward's  real  estate  situated  here;  ^^t  possession  of  the  pro- 
(.•eeds.  and  exercise  all  the  powers  of  a  sruardian  appointed  here,  in 
the  absence  of  all  authority  from  our  own  courts.  It  results  that  the 
judgment  must  be  reversed,  and  cause  remanded  with  directions  to 
vacate  the  sale,  cancel  the  appellant's  sale- bond,  and  for  all  further 
proper  procee<1in«;s. 

All  of  which  is  ordered. 


Newport  LicaiT  Co.  v.  City  of  Newport. 
{Filed  Nov.  3,   1892— iVo/  to  be  reported,) 

1.  Taxation  of  corporations — Public  service — A  pjas  company  which  has  ac- 
quired the  rij^ht,  by  contract,  to  aapply  a  city  and  its  inhabitants  with  %k% 
for  compensation,  doe^  not  render  sach  poblio  service,  by  complying;  with 
its  contract,  as  wiU  ex'7mpt  its  real  and  personal  property,  located  within 
the  city,  from  the  mnnicipal  taxation  that  is  imposed  upon  the  property  of 
all  other  corporations  and  of  all  natural  persons  of  such  city. 

2.  StJine  —  Exemption  from  ad  valorem  taxation  by  payment  of  a  license  tax-^k 
provision  in  a  mnnicipal  charter,  that  merchants  and  others  paying  a  license 
or  specific  tax  on  their  businerts,  shall  be  exempt  from  an  ad  valorem  tax 
thereon;  and  the  imposition,  by  the  council  of  the  town,  of  a  license  or 
specific  tax  on  the  business  of  a  gas  company,  which  businesi*  is  the  maoQ- 
facture  of  gas  and  the  furnishinj;  of  it  to  consumers,  do  not  entitle  soch  gas 
company  to  an  exemption  fron»  ad  valorem  taxation  of  its  real  and  personal 
property  used  by  it  in  conducting  sach  business. 

Nelson  &  Desha  for  appellant. 

Crawford  &  Irwin  for  api^ellee. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

By  the  judgment  appealed  from  appellant  was  made  liable  for  and 
directed  to  pay  to  appellee  municipal  taxes  for  the  years  1885-6  and 
7,  and  for  one-half  the  year  1884,  that  it  had  hitherto  refused  to  pay. 
No  brief  is  filed  for  appellant,  but  we  v.ill  consider  the  two  grounos 
of  defense  set  up  in  the  answer. 

1.  Appellant  is  a  corporation,  having  acquired,  by  contract  with 
appellee,  the  right  to  furnish  to  that  city  and  the  inhabitants  thereof 
lights  by  gas,  and  to  carry  out  its  contract  has  necessarily  to  own  and 
use  b:)tn  real  and  personal  property;  but  compliance  with  that  con- 
tract is  in  not  rendering  such  public  service  as  will  exempt  appel- 
lant's property  from  the  same  taxation  imposed  upon  property  of 
other  corf>orations  and  natural  persons  in  Newport,  for  it  charges 
and  receives  compensation  for  all  gas  furnished  by  it. 

2.  The  charter  of  the  city  of  Newport,  it  seems,  contains  a  pro- 
vision that  merchants,  and  others  paying  a  license  or  specfic  tax  on 
their  business,  shall  be  exempt  from  an  ad  valorem  tax  thereon,  and 
it  may  be  that  power  is  thereby  conferre<i  on  the  general  council  to 
impose  a  license  or  specific  tax  on  the  business  of  appellant,  which 
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is  to  manufacture  and  furnish  gas  to  its  customers.  And  it  is  alleged 
in  the  answer,  and  not  denied,  that  the  general  council  has,  in  fact, 
during  the  years  mentioned,  imposed  upon  and  collected  from  appel- 
lant such  license  or  specific  lax,  the  precise  amount  of  which  is  not, 
however,  stated,  but  it  does  not  seem  to  us  that  it  was  intended  by 
the  charter  to  exempt  from  ad  valorem  taxation  the  property  of 
appellant  used  in.the  manufacture  and  distribution  of  its  commodity 
or  stock  in  trade,  which  is  gas,  for  the  business  of  manufa?turing  and 
i^lling  gas  is  entirely  distinct  from  the  property  owned  and  used  for 
the  purpose. 

In  our  opinion  the  judgment  of  the  lower  court  was  prof)er,  and  is 
4ifiirmed  with  damages. 


Clakk  v.  Ukxakki:. 
{Filed  Xnr.  17,  hSl>2-  To/  to  be  rettortea,) 

A  parol  a^^ie^nit'itt  hy  a  fitrc/iistr  of  laiut  at  a  judidnl  saic  to  extend  liw  time  for 
its  ledemfyiion  l>y  the  tiefendaiit  beyoud  the  statntory  period  of  one  yeiir,  may 
be  a  valid  aud  bindiug  contrnct;  but  sach  Hgreeinent  will  not  be  «ipecitically 
enforced  unless  clearly  and  satisfactoniy  proven. 

In  this  case  the  evidence  fails  to  show  clearly,  or  at  all.  that  the  purchaser 
agreed  with  the  owner  to  extend  tlie  period  of  redemption  and  the  chancel- 
lor properly  refuned  to  enforce  the  alleged  parol  agreement  to  that -effect. 

C.  C.  Cram  and  M.  D.  CJray  for  appellant. 
A.  G.  DeJarnette  for  appellee*. 
Appeal  from  Grant  Court  of  Comiuon  Pleas. 
Opinion  of  the  court  by  Judge  Lewis. 

In  pursuance  of  a  judgment  in  favor  of  api)ellee,  Renaker,  288 
acres  of  land  owned  by  appellant,  Janu«  Clark,  was  in  August,  1880, 
sold  and  purchased  by  the  former  at  $4,00(',  which  satisfied  the  mort- 
g^age  debt  and  costs  of  suit,  but  the  price  being  less  than  two-thirds 
of  appraised  value  of  the  land  appellant  had  one  year  within  which 
to  redeem  it.  He,  however,  did  not  do  so,  and  consequently  a  deed 
was,  by  order  of  court,  made  to  appellant,  who  got  possession  of  the 
land  about  February!,  1888,  and  has  since  held  and  used  it  as  his 
own,  except  the  dwelling-house,  yard,  garden  and  orchard  of  the 
home  place,  which  he  on  that  duy  leased  to  apijellant  for  one  year 
at  the  price  of  %^^  per  month. 

Tfiis  action  was  instituted  January  2(5,  1889,  by  appellant,  James 
Clark,  his  two  sons,  William  and  (ieorge  A.  Cl^rk,  uniting  as  plaint- 
iffs, to  recover  all  the  land  except  111  acres  sold  by  appellee  in  Feb- 
ruary, 1888,  and  to  that  end  they  ask  judgnjent  cancelling  the 
coinmi.»isi(mer's  deed  made  to  appellee,  and  that  they  be  allowed  to 
redeem  thesame  by  payinsr  back  to  him  the  anjount  of  his  bid  and 
interest,  less  the  sum  for  which  the  111  acres  sold. 

It  is  not  alleged  appellee  agreed,  in  writing,  to  extend  the  time 
for  redemption  beyond  the  statutory  period  of  one  year  from  Au- 
gust, 1886,  the  date  of  sale,  nor,  as  often  held  by  this  court,  is  it  nec- 
essary such  agreement  should  be  in  writing  in  order  to  be  valid  and 
binding.    The  question  for  us  to  decide,  therefore,  is  one  of  fact— 
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that  is,  whether  appellee  did  a^ree  with  appellant.  JaiiR^t  (Mark,  or 
with  anyone  actinii:  for  him  and  by  his  authority,  to  prolonpr  lh« 
time  for  redeeming  the  land. 

A  great  deal  of  testimony  was  taken  upon  that  issue,  some  of 
which  is  contradictory;  but  it  does  not  appear  to  us  satisfactorily 
shown  that  appellee  ever  did  make  the  alleged  agreement  either 
before  or  after  August,  1887.  It  does  appear  that  he  <lid,  on  several 
occasions  prior  to  that  time,  say  he  would  rather  have  his  money 
than  the  land,  but  no  statement  amounting  to  an  agreement  to  ex- 
tend the  time  is  proved  to  have  been  made  by  him;  nor  has  any 
speech  or  act  of  his  been  proved  from  which  it  could  have  been  fairly 
or  reasonably  inferred  he  would  pern»it  ap(>ellant,  or  :iny  one  f<»r 
him,  to  redeem  the  land  after  expiration  of  one  year  from  date  of 
sale  in  August,  188(i.  On  the  contrary,  the  conduct  of  both  parties 
tend  very  strongly  to  show  they  considered  the  right  to  redeem  at 
an  end  when  ihe  time  given  by  law  expired.  In  the  fall  of  1887 
permission  was  given  by  appellant  to  appellee  to  sow  rye  on  a  part 
of  the  land,  and  they  then  entered  into  a  written  contract  by  which 
the  dwelling-house,  yard,  garden  and  orchard  of  the  home  place 
was,  as  before  stated,  leased  for  one  year  from  February  1,  1888,  and 
no  longer;  anil  in  that  contract  was  an  agreement  by  appellant  to 
pay  for  grazing  of  stock  on  the  land,  to  abstain  from  cutting  any 
green  timber,  and  to  generally  do  all  those  things  a  tenant  usually 
binds  himself  to  perform;  and  in  February,  1888,  one  hundred  and 
eleven  acres  of  the  land  was  sold  by,  and  the  price  thereof  paid  by 
the  purchaser  to  appellee,  without  consent  of  or  consultation  with 
appellant.  On  the  other  hand,  appellant  made  no  effort  to  raise  the 
money  with  which  to  redeem  the  land;  nor,  according  to  histwti- 
mony,  did  he  expect  to  do  so;  his  version  (»f  the  alleged  agreement 
being  that  he  was  to  be  at  no  expense  or  trouble,  but  appellee  would 
control  and  manage  the  land  until  the  proceeds  therefrom  amounted 
to  enough  to  discharge  the  debt,  and  then  reconvey  it  to  him.  One 
of  appellant's  sons  testifies  that  in  the  fall  of  1888  he  offered  tore- 
deem  the  land  but  appellee  refused  to  receive  it.  That  son  does  not 
state  that  he  had  any  other  means  of  discharging  the  debt  except  by 
borrowing  the  money  and  securing  payment  by  mortgage  on  the 
land.  But  as  that  scheme,  if  ever  feasibh*,  might  just  as  well  have 
been  carried  out  before  expiration  of  the  time  for  re'iemption  allowed 
by  law  as  afterward,  we  do  not  see  how  the  alleged  agreement  of 
appellee  misled  or  prejudiced  appellant. 

While  a  right  of  redemption  may  be  founded  on  a  parol  uirree- 
ment,  it  seems  to  us  it  should  never  be  enforced  unless  dejirly  and 
satisfactorily  proved.  It  has  not,  in  our  opinion,  been  so  proved  in 
this  case,  and  consequently  the  finding  of  the  chancellor  was  proper. 

Judgment  aftirmed. 


LonsviLLK  & 


Nashville    Railroad   Company 
ad.m'x. 


^lOUKl-S 


1.  A/'/>e(i/s—Qtn's/io)is  raised  by  grounds  for  n-^c  trial — The  qnestioa  of  the 
correctness  of  an  instruction  concerning  compensatory  damage^  mny  I** 
considered  on  appeal  where  one  of  the  grounds  for  a  new  trial,  filed  in  tKf 
trial  court,  is  for  error  of  the  court  in  its  instruction  as  to  what  conatiiLiiffr 
compensatory  damages,  although  another  ground,  filed  at  the  same  iiiii^> 
enumerates  certain  instructions  as  erroneous  and  does  not  mentioa  tbe  on'^ 
relating  to  compensatory  damages. 
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2.  Rtulriy.uis-  Xv^li't^t'ntd  hi  streets  of  city — InUntctions — Where  all  the  evi- 
dence fthowA  that  the  place  at  the  intersection  of  two  street)^  of  a  city,  if  here 
the  defendant  railway  company  ran  ov«r  ai^d  killed  plaintiff's  intestate, 
was  a  thoroughfare  of  the  city,  frequented  at  the  hour  of  the  accident  by 
many  people,  it  was  not  error  for  the  court  to  assume  in  the  instructions 
that  such  place,  where  the  accident  occurred,  was  ''more  or  less  thronged 
with  people." 

3.  ianu — Those  in  cliarge  of  a  railroad  train  must  exercise  extraordinary 
care  and  prudence  in  the  operation  <if  the  train  in  a  much-frequented  inter- 
section  of  two  streets  of  a  city  so  as  to  avoid  injury  to  those  lawfully  using 
such  streets. 

An  instruction  requiring  the  railroad  at  such  place  to  ^'exercise  ordinary 
care  and  caution  and  give  timely  warning  by  bell  or  whistle  and  signal  light, 
or  other  reasonable  notice  of  the  approach  of  the  locomotive  and  tender,^^ 
is  not  prejudicial  to  th^  rights  of  the  railroad,  since  it  requires  only  ordi- 
nary care  on  its  part.  Kven  if  the  instruction  requires  warning  to  be  given 
by  bell  or  whistle  and  signal  light  this  is  not  greater  care  than  is  required 
by  the  above  rule.  , 

4.  Stiffie — Instructions — Danui^^es-  An  instruction  defining  compensatory 
damages  as  a  fair  equivalent  to  the  estate  of  the  deceased  in  money  for  the 
power  of  the  decea(*ed  to  earn  money  lost  by  his  death,  not  exceeding  the 
sum  claimed  in  the  petition,  was  not  prejudicial  to  appellant.  The  living 
expenses  of  the  decedent  need  not  be  deducted  from  his  earning  capacity 
iu  order  to  arrive  at  the  true  compensatory  damages. 

{Filed  Nov.  19,  1892— .Ay>^  to  be  reportea.) 

James  C.  Wright  and  George  Washington  for  appellant. 

Root  &  Root  for  appellee. 

Appeal  froni  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

On  the  nig:ht  of  May  15,  188«,  Samuel  J.  Morris,  when  crossinjr  a 
street  at  its  intersection  with  anotner  street  in  the  city  of  Newport^ 
was  struck  by  a  tender  attached  to  a  locomotive  of  the  appellant, 
which  was  backing  along  the  street,  and  so  badly  injured  that  he 
died  in  a  few  hours. 

His  administratrix  brought  this  action  for  damages  for  the  killing, 
alle^ine  that  it  resulted  from  the  gross  and  willful  neglect  of  appel- 
lant's agents  in  charge  of  the  locomotive. 

As  the  deceased  left  no  wife  or  child  the  lower  court,  upon  the 
idea  that  the  case  was  controlled  by  the  8d  section  of  chapter  T)?  of 
the  General  Statutes,  which  authorizes  the  recovery  of  punitive 
damages  for  lo-^s  of  life  through  willful  neglect  if  the  decedent  leaves 
a  wife  or  child,  dismissed  the  action  upon  demurrer.  This  court 
upon  appeal  held,  however,  that  the  petition  was  sufficient  under 
section  1  of  that  statute,  which  authorizes  an  action  where  the  kill- 
ing results  Irom  negligence,  whether  ordinary  or  gross,  if  the  person 
killed  be  not  then  in  the  employment  of  the  railroad  company. 

Upon  the  return  of  the  case  a  trial  resulted  in  a  verdict  of  $5,000, 
anci  the  railroad  company  now  appeals. 

('ounsel  do  not  claim  that  a  reversal  should  be  had  upon  the  ground 
that  the  verdict  is  flagrantly  asraiubt  the  evidence. 

It  is  shown  that  tlie  killing  occurred  at  the  intersection  of  two 
thoroughfares  in  a  large  city,  and  at  an  hour  when  it  was  reasonably 
to  be  expected  many  persons  would  be  passing  along.  This  appears 
from  the  number  of  houses  where  the  accident  occurred,  and  the 
number  of  persons  who  were  near  at  the  time. 
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The  testimony  is  confiictinjir  whether  there  was  any  light  upon  the 
front  of  the  tender  as  it  was  beinoj  backed,  and  whether  any  bell  was 
beinj?  rung:  or  whistle  blown.  Some  witnesses  say  that  it  wa«  mov- 
ing very  slowly,  while  others  testify  that  its  speed  was  from  fifteen 
to  twenty-five  miles  an  hour.  In  short,  the  evidence  is  of  such 
■character  that,  in  the  absence  of  material  legal  error,  the  judgment 
must  be  sustained. 

Complaint  is  especially  marie  as  to  instructions  (me,  six  and  eight. 
The  latter  defines  compensatory  damages,  lo  which  any  recovery 
under  the  first  section  of  the  statute  is  limited.  It  is  said  no  in- 
quiry can  be  made  as  to  it  in  this  court,  inasmuch  as  «me  of  the 
grounds  for  a  new  trial  enumerates  certain  instructions  as  objection- 
able but  omits  this  (»nc.  One  of  the  grounds,  however,  is  that  the 
court  erred  in  its  instructions;  and  another,  tlud  it  erred  in  its  in- 
struction as  to  what  constitutes  compensatory  damages.  This  in- 
.struction  is  plainly,  th^^refore,  in  question. 

It  is  urged  that  the  first  instruction  is  erronedus  in  assuming  that 
the  i)lace  where  the  acciilent  occur  re  1  was  **  more  or  less  thronged 
with  people;''  and  in  telling  the  jury  that  it  was  the  duty  of  thoso 
in  charge  of  the  locomotive  and  tender  **  to  exercise  ordin:iry  r;ire 
and  caution,  and  give  timely  warning  by  1m«1I  or  whistle  and  -iuTi  li 
light  at  the  time  and  place  in  the  profjf  described,  or  other  reji^j»Eijt- 
ble  notice  of  the  approach  of  the  locomotive  and  tender.''  It  is  i*[i 
indisputable  fact,  from  the  evidence,  that  the  place  where  tin*  acci- 
dent occurred  was  one  which  was  *'  more  or  less  thronged  with 
people."  Tlie  evidence  shows  thai  it  was  a  public  street  in  n  lar^^e 
city;  tliat  it  was  at  the  crossinjr  of  two  stre^ets;  that  many  iH-r-ions 
lived  in  that  imniedijite  locality,  the  hous(^  being  numerou-^  tlnTc, 
and  that,  at  the  hour  when  the  accident  occurred,  it  Nvas  a  phici-  fre* 
quenteil  by  the  public.  There  is  no  evidence  counter  to  all  thi^,  and 
tiie  instrurtion  is  not,  therefore,  objectionable  on  account  of  the  way 
in  which  it  characterizes  the  place  of  the  accident. 

Tiie  degree  of  care  required  by  it  talis  short  of  that  laid  down  by 
this  court  in  the  recent  case  of  the  Ky.  Central  Railway  v.  Stiiith, 
ante  4.")5,  where  it  is  held  that  th(-se  in  charge  of  a  Iniin  Ik^ 
ing  operated  at  such  a  place  must  exercise  extraordinary  c;ir<\ 
It  is  said  that  the  instruction  refpiired  the  ('ompany,  as  a  m;ittt*r  fif 
law,  to  give  two  kintls  of  signal,  and  that  if  this  were  not  done  negli- 
gence was  ttcr  se  histened  upon  it,  althoiigli  (Mie  character  of  si^jnal 
might  hivve  given  am]>le  notice  of  the  movement  of  th(»  locoriiotivi^ 
To  re(juire,  however,  that  a  train  moving  through  a  large  ciry  in 
the  night,  and  at  an  hour  when  people  may  be  expected  to  be  pas^in:: 
in  all  ilirections,  should  both  ring  it-^  beli  or  blow  the  whistle,  ami 
also  indicate  its  movement  and  ai»proach  by  a  proper  liirhi  in  tlie 
proper  place,  is  but  indicating  that  degree  of  care  that  this  conrr  l\\i> 
required,  and  which  public  safety  and  policy  requires,  should  heiMi* 
ercised.  Anything  short  of  it  would  not  be  an  exercise  of  exErM'ir- 
dinarycare.  .Moreover,  the  instruction  told  the  jury  that  it  w. in  re- 
quired of  tho>e  in  charge  to  give*' timely  warning,  t)y  bell  or  whir^tle 
and  signal  light,  at  the  time  and  place  in  the  proof  descTifiHi,  or 
other  reasonable  notice  of  the  approach  of  the  locomotive  and  un* 
der." 

It  was  proper  to  fiefine  willful  n(»«'ligence  to  the  jury  inasiuuch  a^ 
they  had  been  fold  there  could  be  no  recovery  if  it  was  a  case  of  that 
character,  as  the  action  was  not  one  witiiin  the  third  section  nf  the 
statute;  and  in  any  event  this  could  not  have  l)een  prejudicial  to  the 
appellant.  The  jury  were  told  that  the  measure  of  damage>  vvi*»  a 
fair  equivalent  to  the  estate  of  the  decea>ed  in  money  for  the  ptmcr 
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of  the  deceased  to  earn  money  lost  by  his  death,  not  exceeding  the 
sum  claimed  in  the  petition.  It  is  said  this  authorized  them  to  find 
more  than  compensatory  damages:  in  other  words,  that  such  dama^ires 
are  limited  to  what  the  party  entitled  to  them  has  been  injured  by  the 
death,  and  that  this  means  what  the  decedent  would  have  accumu- 
lated, or  would  have  been  left  after  deducting:  his  livinjr  expenses. 
A  court  could  not  well  enter  into  such  an  inquiry.  It  would  at 
least  involve  an  investigation  of  the  condition  in  liie  of  the  decedent, 
and  it  seems  to  us  embark  the  court  upon  a  sea  of  speculation  almost 
without  limit. 

The  instruction  conforms  to  the  rule  laid  down  by  this  court  in 
the  L.,  C.  A  L.  R.  R.  Co.  v.  Case's  adminif^traior,  9  Bush,  736,  and 
numerous  other  cases,  and  the  judgment  below  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Cincinnati  Coopkraoe  Co  v.  Bati:. 
{Filed  June  1,  1892.) 

1.  A  forporaCion  hns  no  power  to  ckaniic  its  naim  except  in  the  mode  prescrtbed  by 
/titv  ;  and  if,  withoat  haviug  complied  with  the  reqairements  of  the  lav,  the 
stockholders  assume  a  new  corporate  name,  they  snrrender  the  rights  and 
franchises  of  the  old  company  and  Htand  in  the  same  attitude  as  if,  without 
authority,  they  had  be^^nn  business  in  the  new  uRnie. 

A  corporation,  organized  under  the  law:«  of  Indinna,  can  not  change  its 
name  except  by  an  order  of  a  circuit  court  of  that  State,  made  after  publi* 
cation  of  notice  as  required  by  the  statute. 

2.  IVhere  a  company  nets  as  a  corporation  without  hai'injs^  been  iei^ally  incofpor- 
aied  the  members  are  individually  liable  for  all  the  debts  Of  the  company. 
The  creditors  of  the  concern  are  not  estoped  to  deny  its  corporate  exist- 
ence for  the  purpose  of  holding  the  members  individually  liable. 

Fairlelgh  &  Straus  for  appellant. 

James  S,  Pirtle  for  appellee. 

Appeal  from  Louisville  l^w  and  Equity  Court. 

Opinion  of  the  court  by  Presiding?  Judgfe  Yost. 

The  appellant  brought  this  suit  against  the  api:)ellee,  E.  R.  Bate» 
on  a  bill  of  exchange,  drawn  by  it  on,  and  accepted  by,  the  GtebhaM 
A  Bate  Brewing;  Company,  alleyring  that  the  appellee  and  one  J. 
I4ebhard  were  partners  doing:  business  under  the  firm  name  of  the 
<»ebhard  &  Bate  Brewiny:  Company. 

The  answer  denie(J  the  partiuMship.  The  law  and  facts  were  sub- 
mitted to  the  court,  an<l  this  a))peal  is  pnwecuted  by  the  plaintiff 
from  the  judjjm^nt  disinis-iinp:  its  petition. 
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The  questions  involved  are:  Was  the  Gebhard  &  Bate  Brf*Miiig 
Company  a  lejj^ally  orpranized  corporation  under  the  laws  of  the  8tate 
of  Indiana,  where  the  business  of  the  concern  was  conducted,  and, 
if  not,  are  the  incorporators  and  stockholders  personally  liable  for 
its  debts? 

Accepting  as  true  the  court's  conclusions  of  the  facts,  we  find  that 
the  New  Albany  Brewing  Company  was  a  corporation  duly  crnitwl 
and  organized  under  the  laws  of  Indiana  for  the  puri>ose  of  manu- 
facturing and  vending  beer.  Afterwards,  Bate,  Gebhard  and  an- 
other acquired  the  entire  stock  of  this  corporation  and  became  it^ 
directors.  These  men  then,  without  taking  any  of  the  steps  requiretl 
by  law,  changed  the  corporate  name  to  the  Gebhard  &  Bate  Bn^win^ 
Company,  and  thereafter  the  business  was  conducted  in  that  name, 
and  when  the  bill  sued  on  was  drawn  and  accepted  Bate  was  a  stork- 
holder  and  director  of  the  latter  company. 

Appellee's  coufisel  contends,  first,  that  the  changing  of  name  wan 
not  a  material  change,  ^md  in  so  doing  it  was  not  necessary  to  Ti^lJow 
the  requirements  of  the  law  in  order  to  relieve  the  stockholder?^  f^f 
individual  liability  for  its  debts  on  account  of  their  failure  t^)  ilu  so; 
second,  that  the  appellant,  having  dealt  with  the  Gebhard  *  Bhh* 
Brewing  Company  as  a  corporation,  is  now  estopped  to  dispute  its 
organization  or  legal  existence,  and,  third,  that  this  question  can  not 
be  raised  in  a  collateral  proceeding. 

Was  the  statute  followed  in  changing  the  name,  and,  if  not,  was 
the  change  a  material  one? 

In  sections  1000  and  1<X)2  of  the  Revised  Statutes  of  Indiana  it  i> 
provided  that,  in  the  event  the  stockholders  of  a  corporation  shall 
desire  to  change  its  name,  the  circuit  courts  of  the  several  cotJntk»!> 
of  the  State  may  so  order  on  application  by  petition.  Before  the 
court  is  authorized  to  make  the  change,  however,  it  is  further  prti- 
vided  that,  upon  the  petition  being  filed,  the  applicant  shall  jijive 
notice  thereof  by  three  weekly  publications  in  some  newspaper  uf 
general  circulation,  printed  and  published  in  the  county  thirty  dnyt* 
prior  to  the  first  day  of  the  term  at  which  such  petition  shiiN  i>f 
heard.  Proof  of  the  publication  must  be  made  to  thecourt  by  filing 
a  copy  of  the  published  notice  verified  by  the  affidavit  of  a  tiisin- 
terested  person. 

As  we  have  shown,  Gebhard  and  Bate  assumed  the  name  of  the 
Gebhard  <fe  Bate  Brewing  Company  without  applying  to  a  court  or 
publishing  the  notice  as  required  by  the  statute,  and,  except  as  ab^ve 
provided,  no  change  of  a  corporate  name  can  be  effected  by  a  i-t  mi - 
pany  doing  business  in  the  State  of  Indiana. 

The  name  of  a  corporation  is  its  very  being.  It  exists  und  U 
known,  sues  and  is  sued,  contracts  and  is  contracted  with  by  lU 
name  only. 

Both  our  statutes  and  those  of  Indiana  provide  the  manner  in 
•which  any  number  of  persons  my  associate  themselves  to;recher  and 
become  incorporated  for  the  purpose  of  the  transaction  of  anv  bus- 
iness. In  both  States  the  law  is,  that  before  commencing  any  busim*?^ 
other  than  their  own  organization  they  shall  make,  sign  and  ac- 
knowledge their  articles  of  incorporation,  which  shall  contain  Hrst 
the  corporate  name  adopted  and  then  the  objects  of  the  formation  of 
the  company.  These  articles  must  then  be  recorded  in  the  ottic;e  o( 
the  county  clerk  of  the  county  where  the  corporation  is  situate  and 
also  in  the  office  of  the  secretary  of  state. 

A  corporation  can  no  more  act  without  a  name  than  it  can  transact 
business  without  having  given  the  notice  of  its  objects  by  the  records 
•-eferred  to.    That  it  can  not  change  its  objects  or  transact  bur^tnesi^ 
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not  therein  embraced,  without  changinK  its  articles  of  incorporation 
and  recording:  the  changfe,  has  been  often  held.  That  it  can  not 
ohanfife  its  name  without  gfoino:  through  the  formula  prescribed  by 
the  law  is  equally  clear. 

When  a  general  law  provider  that  persons  may  becc#me  a  body- 
politic  and  corporate  upon  complyinj^  with  its  provisions,  which  lay 
down  strict  rules  for  the  adoption  of  a  corporate  name,  and  the  man- 
ner in  which,  and  in  which  only,  that  name  can  be  changed,  the  per- 
formance of  these  acts  is  a  necessary  prerequisite  to  the  very 
•existence  of  the  corporation. 

When  Gebhard  and  Bate,  without  color  of  authority  or  form  of 
law,  abandoned  purposely  the  name  of  the  old  corporation  and  as- 
sumed the  name  of  the  new  they  surrendered  the  rights  and  fran- 
chises of  the  old  company,  and  stood  in  the  same  attitude  as  if, 
without  authority,  they  had  begun  business  in  the  latter  name. 

A  corporation  has  no  riofht  or  power  of  itself  to  change  or  alter  the 
name  originally  selected  by  it  without  recourse  to  such  formal  pro- 
ceedings as  are'pre.^cribed  by  law.  (Beach  on  Private  Corporations, 
section  375,  and  cases  there  cited.) 

Authorities  relied  on  by  counsel,  to  show  that  the  identity  of  a 
corporation  is  not  affected  by  a  change  of  name,  apply  to  instances 
where  the  change  was  a  misnomer  merely  or  had  been  made  by  due 
process  of  law.  Misnomers  are,  in  these  cases,  held  imniaterial  be- 
•cause  Wie  real  corporation  was  intended. 

In  Girard  V.Philadelphia,  7  Wallace,  1,  the  change  was  made  by 
an  act  of  the  Legislature,  and  the  court  held  that  that  did  not  defeat 
the  trust.  It  has  never,  so  far  as  we  can  find,  been  held  that  the 
-stockholders  of  a  corporation  can  voluntarily  abandon  its  name  and 
assume  another  without  the  requisite  notice  to  the  world. 

Assuming  that  the  Gebhard  &  Bate  Brewing  Company  had  no 
corporate  existence  under  the  laws  of  Indiana,  is  the  appellant  es- 
topped to  raise  that  question,  and  can  he  raise  it  in  this  collateral 
proceeding? 

A  corporation  created  by  a  statute  which  requires  certain  acts  to 
he  done  before  it  can  be  considered  in  being  must  show  such  acts  to 
have  been  done  before  it  can  establish  its  existence.  The  mere  act- 
ing as  a  corporation  for  any  length  of  time  is  not  sufficient,  and  if  a 
corporation  is  illegally  formed  the  stockholders  are  not  relieved  from 
individual  liability  by  the  good  faith  of  the  corporators  or  the 
actual  transaction  of  business  by  the  corporation. 

While  it  has  been  held  that  a  person  doing  business  with  a  corpo- 
ration is  estopped  from  ({uestioning  its  corporate  capacity,  the  better 
rule,  it  seems  to  us,  is  that  a  corporate  creditor  seeking  to  enforce 
the  payment  of  his  debt  may  ignore  the  existence  of  the  corporation 
and  proceed  against  the  supposed  stockholders  as  partners  by  prov- 
ing that  the  prescribed  method  of  becoming  incorporated  was  not 
conri plied  with  by  the  company  in  question.  The  fact  that  he  con- 
tracted with  them  under  a  corporate  name  is  immaterial,  as  at 
.common  law  partners  may  carry  on  business  under  any  name  they 
.choose.  This  is  the  rule  as  given  by  Cook,  in  his  work  on  Stocks 
and  Stockholders,  section  233,  and  has  been  followed  by  the  courts 
»of  Illinois,  Biglow  v.  Gregory,  73  111.,  197;  New  Hampshire,  Union 
insurance  Company  v.  Crain,  43  N.  H.,  641;  California,  Munkelumna 
Mining  Company  v.  Woodbury,  14  Cal.,  425;  New  York,  Fuller  v. 
Bowe,  57  N.  Y..  26;  Indiana,  Coleman  v.  Coleman,  78  Ind,  344,  and 
Kentucky,  Robinson  <fe  Co.  v.  Harris,  Ac,  5  Ky.  Law^  Rep.,  978, 
tfind  cases  there  cite<i. 

In  OoJeroan  v.  Coleman,  78  Ind.,  344,  the  court  says;  **  Waiving  all 
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consideration  of  the  doctrine  of  estoppel  contended  for,  and  conced- 
injr  that  there  was  no  corporate  body  for  which  the  appellees  were 
authorized  to  act,  *  *  *  still,  if  the  company  was  not  a 
corporate  body  then  it  was  a  partnership  c'omposed  not  merely  of 
the  directois,  but  ot  all  the  sub^Tibers  to  the  articles  of  incorpotii- 
tion.'' 

The  Kentucky  case,  Robinson  &  Co.  v.  Harris,  itc,  5  Kv.  Law 
Hep  ,  1)78,  seems  to  have  b€»en  overlooked  by  counsel.  It  ^^eli^^ 
directly  upon  the  questions  at  issue  here.  The  06th  chapter  of 
the  General  Statutes  provides  that,  before  peisons  desiring  to  foriii  a 
corpot^tion  shall  bey^in  business  they  shall  have  published,  for  at 
least  four  weeks  in  a  newspaper  of  the  county,  a  notice  specifying 
the  name  of  the  corporators  and  corp(»ration,  the  nature  of  its  Umi- 
ness,  etc.,  etc. 

Harris  and  others  attempted  to  incorporate  themselves  for  the 
purpose  of  engfa^^in^  in  the  retail  mercantile  business.  Robinson  A 
Co.  dealt  with  them  in  their  corporate  capacity,  Kivinj;  the 
crecJit  and  biHinjr  and  charging:  the  ^oods  sold  to  the  cor- 
poration. The  action  was,  in  fact,  first  instituted  against  the  corpo- 
ration, but  an  amended  petition  was  filed  making  all  of  the 
stockholders  parties,  in  )vhich,  after  pointing  out  certain  defectn  in 
the  organ izrttion  of  the  company,  mainly,  that  no  notice  had  over 
been  published,  as  required,  a  i>ersonal  judgment  was  souerht  agaitij^t 
the  nJembers. 

The  answer  alleged  that  the  plaintiff*  had  dealt  with  the  corpora- 
tion and  given  credit  to  it,  and  was,  thereby,  estop(>ed  tu  deny  lis 
corporate  existence.  In  that  case,  as  in  this,  it  was  contended  that, 
under  the  17th  section  ot  the  50th  chapter,  whfch  provides  that  n<> 
franchise  cf  a  corporation  shall  be  declared  null  or  forfeited  exi"<*pt 
in  a  regula-r  proceeding  brought  for  the  purpose,  the  legality  or'  the 
corporation  could  not  be  questioned  <M)llaterally.  The  court  si kh 
**It  being  admitted  that  appellants  sold  the  goods  to  the  association 
as  a  corporation,  with  notice  of  the  articles  of  association  and  oruHn- 
ization  of  its  ?nembers,  and  gave  credit  to  appellees  as  such  ct)r|j<mi- 
tion  and  not  to  them  individually,  the  question  is  whether  the 
failure  to  publish  the  notice  re<iuired  by  section  o  is  suflficient  t^ 
make  them  personally  liable  to  appellants.  The  corporate  existence 
of  associations  provided  for  in  chapter  oHth,  Genenil  Statutes,  tJe- 
pends  upon  and  begins  only  after  the  terms  and  c«inditioiis  of  the 
law  have  been  substancially  complied  with.  The  notice  required  by 
section  o  never  having  been  published,  the  association  had  no  right  tr> 
commence  business  as  a  corporation,  nor,  in  fact,  diti  it  then  exist  hs 
a  corporation  ;  and  the  members  of  the  asHociati(»n  having  partid- 
pated  in  the  profits  and  gotten  the  benefits  of  the  goods  sold  to  the 
association,  must  be  held  as  not  exempt  but  liable  as  individuals 
therefor.'' 

A  strict  measure  of  C(»mpliance  with  all  material  statutory  require* 
ments  in  the  formation  and  conduct  of  the  business  of  a  corporaiif»n 
should  be  exacted  when  its  individual  members  seek  to  avoid  per- 
sonal liability  for  its  debts.  B  ^ach  on  Private  C.)rporations,  section 
162,  says  that  exempLioi»s  from  personal  liability  being  one  of  the 
chief  characteristics  of  corporations,  distinguishing  them  from  f»rtrt- 
nerships,  it  follows  that  where  there  has  been  no  legal  incorp(»rrtticin 
the  ni/mbc^rs  are  individually  liable  as  partners  for  all  the  debU  of 
the  organization. 

The  rule  that  the  regularity  of  an  incorporation  is  not  to  bequei*- 
tioned  collaterally  in  suits  between  private  parties  does  not  apply 
where  persons  assuming  to  act  as  a  corporatioa  under  authority  of  a 
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general  law,  failed  to  comply  with  its  requirements  in  any  material 
point. 

The  Gebhard  <fe  Bates  Brewing:  Company  had  no  right  to  do  busi- 
ness as  a  corporation  until  the  members  had  complied  with  the  law. 
Until  they  did  so  no  corporation  existed.  The  stockholders  were 
merely  doing  business  as  partners,  and,  as  such,  are  individually 
liable  for  the  debts. 

The  judgment  is  reversed,  and  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Presiding  Judge  Yost  delivered  the  following  response  to  a  petition 
for  a  rehearing : 

The  opinion  in  this  case  is  not  in  conflict  w'th  the  law  as  laid 
down  in  Walters,  &e.  v.  Riley,  <&c.,  80  Ky.,  415.  Under  the  provis- 
ions of  the  56th  chapter  of  the  General  Statutes  corporators,  before 
commencing  any  business  except  that  of  their  own  organization, 
must  adopt  articles  of  incorporation,  which  shall  be  signed  and  ac- 
knowledged and  recorded  in  a  book  kept  for  that  purpose  i ft  the  office 
of  the  clerk  of  the  county  court  of  the  county  where  the  principal 
place  of  business  is  to  be.  A  notice  shall  then  be  published  for  at 
least  four  weeks  in  some  newspaper,  giving  the  name,  objects,  etc.,  of 
the  corporation.  The  corporation  may  at  once  begin  busineas  as  soon 
as  the  articles  are  filed  for  record  as  above  required. 

In  Walters'  case,  the  articles  had  been  filed  for  record,  and  the 
court  held  that  the  provisions  of  the  statutes  recognize  indisputably 
the  existence  of  the  corporation  from  the  time  of  the  filing  of  the 
articles.  Here  we  held,  and  now  emphasize  the  holding,  that  the 
Grebhard  <fe  Bate  Brewing  Company  never  had  an  existence,  nor  did 
the  members  take  a  single  step  required  by  the  law  for  such  a  pur- 
pose. 

The  statutes  of  Indiana  authorize  the  circuit  courts  of  the  several 
countic*8  of  the  State  to  order  the  change  of  the  name  of  a  corpora- 
tion only,  on  the  filing  of  a  petition,  notice  of  which  shall  have 
already  been  {»iven  by  public*ation  in  newspapers  of  the  State. 
Though  the  publication  does  not  fallow  the  change  as  named  in  stat- 
utes it  does  the  organization,  but  is  an  absolute  condition  precedent 
to  the  jurisdiction  of  the  court.  BAte  as-^umed  the  name  of  the  Geb- 
hard &  Bate  Brewing  Company  without  any  articles  of  incorporation. 
If  it  was  a  mere  change  of  name,  as  he  now  contends,  no  notice  was 
ever  given.  No  court  was  ever  asked  nor  was  it  ev^r  ordered  that 
such  change  should  be  made.  Under  this  state  of  facts,  the  stock- 
holders were  merely  doing  business  as  partners,  and,  as  such,  are 
undoubtedly  liable  for  the  debts. 

The  petition  for  a  rehearing  is  overruled. 

I  have  examined  the  petition  for  a  rehearing:. 

J.  BARBoru. 


Meykrfield,  Bloom  &  Co.  v.  Bobkrts. 

{Filed  Dec.  14,  1892.) 

1.  Mori^iXj^e — Piflvision  for  sale  hv  moi l^i;[>i!*ef  —The  stipalation  in  ft  mort^acre 
of  pergonal  property  that  upon  defanlt  in  payment  of  any  one  of  the  in- 
stallments of  the  mortgaf^e  debt  **the  grantees  may  enter  and  take  po.sses- 
eion  without  demand  or  notice,  and  may  sell  the  same  at  public  or  private 
sale,  and   apply  the  same  to  the    payment   of  their   debt,"  is  valid,  and  the 
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mortgagee  haviogt  open  default  iu  paymeutf  taken  posr^esi^ion  tind  sold  tnr 
property  under  such  a  provision,  is  not  liable  to  an  action  for  CrejipR-t^. 

2.  Appeals  ^Amount  in  r<?////vzv/v;  i' — U  pon  appeil  by  a  def«tidAat  whuse 
counter-claim  has  been  dismissed,  the  amount  in  contrortir^tj  i»  the  sum  of 
his  counter-claim,  and  the  amount  of  piaintifF's  claim  For  wtilch  jad^maat 
has  been  rendered  against  him. 

Walter  T.  Ritchie  for  appellants. 

Tlsdale  &  Gray  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Jud^e  Yost. 

Is  a  contract,  by  the  terms  of  which  the  niortpratror  atrrees  thai  on 
default  of  payment  the  mortgagee  may  enter,  takt*  pcM-^essitjn  r>f  the 
property  mortgaged,  sell  it  and  apply  the  proceeds  to  Hk-  i:!iy;aent 
of  the  deljt,  en  forcible  between  the  parties? 

On  the  20th  of  September,  1890,  the  appellants,  ^Nreyertieki,  lilnotn 
&  C ).,  s:)ld  to  the  appellee,  Roberts,  a  lot  of  furoiitire  \\.w\  nther 
household  goods  for  the  consideration  of  i?lll,  payable  \\\  tnoi\thl;i* 
installments.  In  order  the  better  to  seL'ure  them  in  thinr  payment 
Roberts  thereupon  executed  and  delivered  to  tht^ai  a  mortgage  trn 
the  property,  which  contained  the  following  stipulution^:  **Providefl 
further.  That  upon  default  in  payment  of  any  one  of  said  in.itafl- 
raents  as  aforesaid,  *  *  *  then  the  grantees  may  enttT  and  take 
possession  of  said  personal  pi*operty  without  demnnrl  or  iiotice^  and 
may  sell  the  same  at  public  or  private  sale  and  apply  the  sameto 
the  payment  of  their  said  debt,  or  may  proceed  to  foreclu^  thL* 
mortgage  by  decree  of  court." 

Roberts  failed  to  make  the  payments  and  the  appellants  entemJ 
his  house,  took  from  it  all  of  ihe  property  em  bract  *d  in  the  nifjrt^'ai^, 
.sold  it  and  credited  Roberts  by  the  proceeds,  who  thereupon  bronchi 
this  suit  aorainst  them  for  damages  for  the  alleged  unlawful  taking 
of  the  goods,  charginjj:  that  they,  without  his  knowlbdfje  or  consent, 
broke  into  his  dwelling  and  without  right  carried  away  hh  prop- 
4rrty. 

In  their  answer  the  appellants  denied  that  they  broke  into  Rob- 
erts' dwelling,  or  forcibly  ent^^red  it,  and  after  st^ttin>f  up  in  detoll 
the  conditions  of  the  mortgage  and  Roberts'  failure  to  meet  or  iimke 
the  payments,  or  any  of  them,  they  alleged  that,  under  the  tt^rnj^of 
the  contract,  they  entered  in  a  quiet  and  psaceabh^  niuTiner,  uithaul 
force  and  without  breaking,  and  took  possession  of  the  mortgaged 
property,  and  no  other,  for  the  purpose  of  sellinjj:  it  as  pravide^l  in 
the  contract  and  for  no  other  purpose,  which  they  afterward  d^d^ 
crediting  Roberts  by  the  proceeds.  They  further  pfeaded  a  fciunler- 
claim  against  Roberts  for  $S>,  the  alleged  balance  duf!  upon  their 
debt.  To  this  answer  a  demurrer  was  sustained,  and  upon  UitMtp- 
pellants'  refusal  to  plead  further  a  jury,  empanelSed  to  asse^  t^ie 
damages,  found  a  verdict  against  them  for  $70,  and  tht\v  now  prt*^*^ 
cute  this  appeal  from  the  judgment  rendered  thereon.  Thi5?courl 
has  jurisdiction  of  the  appeal  as  the  amount  involved  is  the  sura  of 
the  appellants'  counter-claim  dismissed  and  the  Judgment  ii^aia*t 
them. 

Did  the  answer  spt  up  a  good  def^^n^^p  to  the  action  ?  In  Hut>nrii 
V.  Koebler,  42  Wis.,  819;  Warner  v.  B^yinm,  2^  Kun.,  m\  Roy  v. 
Goings,  G9  la.,  361 ;  Hugens  v.  Fryer,  1  I.  lu-^.,  271^,  it  wa^  held  tlmt 
a  clause  in  a  chattel   mortgage,  providing  that   if  the  iaortK«S*^ 
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should  at  any  time  deem  himsolf  insecure  he  mi^ht  take  possession 
and  sell  the  property,  gave  to  him  an  absolute  discretion  so  to  do. 

We  see  no  reason  why  a  clause  in  such  a  mortgavre,  providing  that 
the  mortjfagee  shall,  on  default,  enter,  take  possession  and  sell  the 
mortgaged  property,  is  not  equally  enforcible  between  the  parties. 
At  common  law,  where  the  mortgagor  of  personal  property  makes 
default  in  the  payment  of  ihe  debt  at  maturity,  the  mortgagee  has 
the  right  to  take  immediate  possession  of  the  property. 

Has  this  common  law  right  been  abridgerl  by  any  statutory  pro- 
vision ill  this  State?  We  think  not.  In  Swi^ert  and  Shreve  v, 
Thomas,  7  Dana,  226,  the  court  held  that  on  a  mortgage  of  personal 
property,  after  conditions  broken,  the  mortgagee  may  take  pcxs^es- 
«ion  of  the  property,  if  he  can  peac'eably  get  it,  as  authorized  by  the 
<;ommon  law,  *' u' hich  right,''  said  the  court,  **  has  never  been  re- 
pealeil  by  any  statute." 

In  Brown  v.  Phillips,  3  Bush,  G57,  Phillips  mortgas'ei  a  mare  to 
Brown,  who,  before  the  maturity  of  the  debt,  peaceably,  but  with- 
out Phillips'  consent,  took  possession  of  her.  The  court,  after  citing 
and  approving  the  case  cited  sufjra.,  say  that  as  Brown  took  from 
Phillips  the  posse*^ion  of  the  mare  before  forfeiture  of  condifio/ts^  the 
latter  had  a  technical  right  of  action  therefor,  not  that  the  common 
law  right  of  i)ossessioii  of  the  mortgagee  in  the  mortgaged  property 
after  forfeiture  of  conditions  remains  now  unnuKlitied  by  statutory 
provisions. 

By  the  terms  of  the  contract  in  Barney  <tHmith  Manufacturing  Co. 
V.  Hart,  receiver,  8  Kv  Law  Rep.,  223,  it  was  agreed  that  in  a  fail- 
ure of  Berthand,  the  purchaser,  to  pay  the  deferred  installments  the 
company  should  have  the  right  to  resume  po-tses^ion  of  the  property 
and  sell  it  for  the  payment  ot  the  debt.  The  Court  of  Appeals  hold- 
ing that  this  contract,  unrecorded  as  it  wa<,  was  noc  enforcible 
against  Hart,  an  intervenuig  creditor  says,  ttiat '"it  was  alien  for 
the  purchase  price  or  a  part  of  the  purchas?  money  that  could  be  en- 
forced between  the  parties,  but  did  not  affect  the  right  of 
-creditors  unless  recorded  or  loiyred  for  record  as  provided  by  the 
statute.  All  the  appellants  could  have  done  under  the  contract  was 
to  regain  the  possession  and  sell  the  property  to  satisfy  the  claim. 
The  vendee  had  agreed  that  the  vendor  should  sell  instead  of  the 
chancellor,  and  but  fi)r  that  provision  of  the  contract  a  court  i)f  etjuity 
would  have  been  called  on  to  enforce  the  lien." 

Jones,  in  his  work  on  Mortgages,  section  675,  says  that  a  mort- 
gagor can  not  maintain  an  action  for  trespass  against  the  mortgagee 
after  entry  for  conditions  broken.  The  gist  of  the  action  is  unlawful 
-entry,  but  the  entry  of  the  mortgagee  in  such  case  is  lawful. 

If  the  mortgagee  has  this  riirlit  under  the  common  law,  how  much  . 
more  has  he  the  right  when  it  is  directly  and  specifically  given  him 
by  the  terms  of  the  mortgage. 

The  court  erred  in  sustaining  the  (iemurrer.  The  answer  as 
amended  set  up  a  good  defense  to  the  action.  The  appellants,  under 
the  contract,  had  the  right  peaceably  and  without  force,  but  not 
otherwise,  to  take  possession  of  the  mortgaged  property. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro:  eed- 
ings  consistent  with  this  opinion. 
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Nevpobt  News  &  Misbibbippi  Vallet  Co.  v.  Howabp,  Ac. 

Filed  December  7.  1892.     Appeal   from  MoCrHoken  Circuit  Coort.     Opfnion 
of  the  court  b.y  Presiding  Judge  Yost,  reversing. 

1.  Kai/roiids — Contrihntoty  negligence  of  trtweler  at  crossing — A  railroad  oompauf 
running  itB  trains  in  a  proper  and  usual  manner  along  or  acroftg  a  street  of 
a  city  is  not  liable  for  damage.s  caused  by  a  horse  of  a  traveler  taking  tnght 
at  the  noise  or  appearance  of  the  train,  or  at  the  necessary  blowing  off  of 
flteam  frona  one  of  its  locomotives. 

2.  Same  When  a  traveler,  knowing  that  he  is  approaching  a  railroad  cross- 
ing and  hearing  and  seeing  a  crossing  train,  still  advances  to  the  track,  hiF 
reckless  conduct  constitutes  such  negligence  on  his  part  as  will  defeat  a  re- 
covery for  any  injuries  thus  inflicted  upon  him  unless  the  engineer  incbftn^e 
of  the  train  saw.  or  by  the  use  of  ordinary  care  could  have  seen,  his  perilous 
position  in  time  to  avoid  the  danger. 

In  this  case  the  plaintiff,  having  advanced  to  a  railroad  crossing  knowing 
that  an  engine  was  approaching,  was  guilty  of  such  contributory  negligence 
in  forcing  his  horse  across  the  track  immediately  in  front  of  the  engine  that 
he  can  not  recover  for  the  injuries  resulting  from  the  horse  becoming  fright- 
ened at  the  noise  of  the  engine  and  running  away. 

3.  Same—'ih^  law  does  not  require  the  speed  of  trains  to  be  slackened  on 
approaching  the  crossing  of  a  public  highway  when  a  team  is  seen  approach- 
ing. The  engineer  in  charge  of  the  train  has  the  right  4o  assume  that  the 
traveler  will  avoid  danger,  and  is  only  called  on  to  act  when  the  traveler  is 
so  close  to  the  track  as  to  necessarily  warn  the  engineer  of  bis  dan- 
ger. 

Holmes  Cummins,  Quigley  &  Quigiey  and  P.  H.  Darby  for  appellant. 
Husbands  &,  Husbands  lor  appellee. 

Gbat  v.  City  of  Paducah. 

Filed  December  7,  18*J2       Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Brent,  affirming. 

A  city  may  change  the  graite  of  a  street  ivithout  rendering  itseff  liable  to  adjacent 
property  owners  for  injuries  resulting  to  their  property  by  reason  of  the 
fa;t  tha'.  th'i  sarfufjs  watcsr.  which  hid  theretofore  flowed  from  their  lot*  into 
the  street,  is  left  standing  upon  their  premites. 

Gilbert  and  Kahn  for  appellant  ;  Reeves  and  Wheeler  for  appellee. 

Commonwealth   v.  Betz,   sheriff. 

Filed  December  7,  1892.     Appeal  from  Franklin  Circuit  Court.     Opinion  of 

the  court  by  Presidinsr  Judge  Yost,  affirminj;. 

1.  Commissions  of  sheriff'—yfhere  the  sheriff  reports  to  the  county  d*frl£  * 
list  of  property  which  has  been  omitted  by  the  assessors,  he  is  entitle  ^  " 
commission  of  twenty-five  per  cent,  on  the  taies  realized  on  the  assefisroeot* 
The  fact  that  he  may  have  received  from  the  auditor's  agent  his  InftiroPft 
tion  as  to  the  omitted  list  does  not  deprive  him  of  the  right  to  the  comcii^- 
sion. 

The  auditor's  agent  of  Campbell  county  instituted  proceedings  to  com- 
pel  the  city  of  Newport  to  list  its  water  works  for  taxation  for  iht  jtar- 
1872  to  1881,  inclusive,  and  th«  liability  of  the  property  to  taxation  iinritur 
been  determined  in  that  proceeding,  the  agent  arranged  with  the  ciiy  lof  " 
settlement  of  the  taxes  claimed  by  the  State,  including  the  year*  llSi^*» ''' 
1890,  the  assessment    for   those  years  to  be  made  by  the  sheriff,  as  the  ptc^' 
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ceeding  referred  to  did  not  inclnde  thorn.  The  sheriff  then  reported  the»e 
lists  to  the  county  coart.  as:»e88ed  the  property  nnd  colleoted  the  taxes. 
//e/t^ — ^That  he  is  entitled  to  a  commission  of  twenty  five  per  cent. 

2.  /'Ws  of  iiHtiitor's  aj^eKi — The  auditor's  agent  act  makes  no  provision  for 
the  payment  of  any  fees  to  that  official  except  where  be  has  iustitated  pro- 
ceedings for  the  collection  of  demands  due  the  State,  unless  the  owner  of 
property  not  listed  shall,  when  notified,  list  his  property^  and  pay  the  taxet« 
due  with  interest  to  the  agent. 

W.  J.  Hendrick  and  R.  Reid  Rogers  for  appellant  ;  C.  J.  Helm  fur  ap- 
pellee. 

Kentucky  and  Indiana  Bkidge  Co.  t.  Ceoil. 

Filed  December  7,  1892.     Appeal  from  Louisville  Law  and    Equity  Court. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Peremptory  instruction-  Even  if  the  court  erred  in  overruling  defend- 
ant's motion  for  a  peremptory  instruction  made  at  the  conclusion  of  plain- 
tiff's evidence  in  chief,  still  if  the  defendant  chose  not  to  stau'l  upon  liis 
motion,  but  introduced  evidence  which  supplied  the  deficiency  in  plaintiff's 
evidence,  this  court  will  not  reverse  for  that  error. 

2.  Evidi'uce  not  hi  /ya'n/— Where  the  distance  from  one  poiut  to  another  is 
material  upon  the  question  of  negligence,  and  a  witness  has  indicated  that 
distance  by  comparing  it  with  the  distance  from  the  witness  stand  to  some 
point  known  by  the  judge  and  jury,  but  not  known  to  this  court,  a  material 
part  of  the  evidence  is  absent  from  the  record,  and  this  court  can  not  say  that 
the  finding  of  the  jury  that  there  was  negligence  is  not  sustained  by  the 
evidence. 

;-5.  /mtrucfinns  to  Juty — Frejmit.iai  error — ^Where  the  instructions  couflict 
and  the  jury  are  left  without  any  means  of  harmonizing  them  the  verdict 
should  not  be  allowed  to  stand.  But  where,  taking  all  the  iusrructions  to- 
gether, it  is  plain  that  the  jury  could  not  have  been  misled  by  an  error  in  one 
of  the  instructi(»us,  an  Appellate  Court  should  not  reverse  for  such  an 
error, 

4.  An  instruition  defining  orjiiiiiry  caw  in  accordance  with  the  definition 
laid  down  in  L.  <fe  N.  rtailroad  Ci».  v.  Mul'oy,  81  Ky.,  4()1>,  was  proper. 

5.  Kaiiroatts —Xi^i'igcficc  af  croisui.: — An  instruction  denying  plaintiff  the 
right  to  recover  if  lie  saw  the  engine  coining  when  he  attempted  to  cross  the 
track, '"nuless  the  train  was  so  far  distant  as  to  make  it  highly  improbable 
that  the  train  could  not  reach  plaiuiiff  before  he  could  safely  cross."  was 
properly  refused,  as  it  required  extraordinary  care  upon  the  part  of  plain- 
tiff in  using  the  pul)lic  thoroughfares  of  the  city. 

6.  S(une~-lii  a  place  thickly  poi>ulated  and  where  many  persons  are  known 
to  be  cous?tantly  passing  about  and  across  a  railroad,  as  in  a  city  like  Louis- 
ville, those  in  charge  ot  traina  must  be  on  the  Ukokout  for  {>ersou.s  crossing 
the  tracks,  and  mu=t,  by  customary  signals,  warn  them  of  approaching 
danger. 

7.  Af/scjndiiit  0/  comi.^  I  ni  tir,^//fn.'nt— The  action  of  counsel  for  plaintiff  in 
his  nrgument  to  the  jury,  in  reading  from  a  slip  of  paper  a  quotation  from 
an  opinion  of  the  Court  of  AppeaU  as  to  the  value  to  be  attached  to  the  evi- 
dence of  confessions,  was  not  proper,  but  could  not  have  prejudiced  de- 
feud.-int. 

E.  F.  Trabue  for  appellant  :   Matt  O'Duherty  for  appellee, 

Louisville   <fc   Nashville   Railroad   Company  v.  Montoomkbt. 

Filed  December  7,  1892.     Appeal   from  Carroll  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.  Railroads — Care  leqitind  as  to  employe  accustomed  to  use  track  in  goin^  t0 
work — 'J'he  plaintiff,  an  ei^iploye  of  defendant  railroad  company,  who  was 
accustomed  to  walk  on  defendant's  track  in  going  to  and  from  his  work,  is 
not  to  be  regarded  as  a  trespasser  so  far  as  concerns  the  duty  owed  him  by 
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aervants  of  the  CDmpiny  ia  charge  of  a  trusk  car,  who  kiie^  ot  hits  ca^tont 
to  ose  the  track,  and  who  had  freqaently  parsed  him  on  the  way. 

2.  Same— The  servants  of  the  railroad  company  in  charge  of  tlie  track  ctr 
were,  as  to  plaintiff,  fs^uilty  of  gross  negligence  in  loading  a  tooln^hest  Acro«>^ 
the  car  so  that  the  handles  extended  beyond  the  track,  and  a1«a  in  nt>t  stop- 
ping the  car  when  they  saw  plaintiff  in  front  of  them,  or  iu  not  gLving  him 
timely  warning  of  the  danger  he  was  in,  it  being  necessary  for  him  to  st^^ 
farther  from  the  track  than  it  was  ordinarily  necessary  for  him  to  aitip  in 
order  to  allow  the  car  to  pass  in  safety,  and,  as  plaintiff,  while  ^tandiQi?  on 
the  abutment  of  a  bridge,  upon  which  he  had  stepped  from  the  track  in 
order  to  allow  the  car  to  pass,  was  struck  by  the  handlet^  of  the  tool'Ch«st 
and  knocked  to  the  ground  below,  the  company  is  liable  to  him  for  the  in* 
juries  received,  it  appearing  ^that  he  would  not  have  beeti  injured  if  the 
tool-chest  had  been  loaded  on  the  car  lengthwise,  as  wa?  costomarj  ftftd 
proper,  and  as  he  had  the  right  to  assume  it  was  loaded. 

3.  Gross  negligence — The  court  properly  refused  an  instruction  d^tiDin^ 
gross  negligence  as  ^intentional  wrong,  or  such  reckles^^  disresi^J^d  of  the 
security  and  rights  of  others  as  to  imply  bad  failh.^^ 

Winslow  &  Winslow  for  appellant ;  Gaunt  &  Downs  for  aupellee. 

Fain,  «fec.  v.  Turneb's  adm^b. 

Filed   December  7,  1892.     Appeal   from  Garrard  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Consideration  for  contract — Distiibution  of  c'.r/rt/f— Where  two  of  the  chil- 
dren of  an  intestate  had  each  received  from  their  father,  by  wtiy  of  advance- 
ment, $1,000  less  than  had  been  received  by  each  of  the  other  rhildreu.  and 
were  insisting  that  they  each  should  be  paid  that  amount  in  ord&r  to  mate-  them 
equal  with  the  other  children,  and  were  about  to  institute  le^al  proceediu^^  tO' 
determine  their  rights,when  the  widow  agreed  with  them  if  they  would  ctjaieiit 
to  an  equal  distribution  of  the  estate  she  would  pay  each  of  them  ^l.OOnjn 
consideration  of  which  they  released  their  claims  against  their  father's  e»* 
tate,  and  an  equal  division  was  made,  the  promise  of  the  widow  was  bt«ed 
upon  a  sufficient  consideration  and  was  valid. 

2.  Statute  of  frauds — Such  a  contract  is'not  within  that  section  of  the  stftt- 
Bte  of  frauds  which  provides  that  **no  action  shall  be  brought  upoa  anf 
agreement  which  is  not  to  be  performed  within  one  year  from  the  mnkiiiK' 
thereof  unless  the  agreement  be  in  writing.  To  bring  an  ngret^meut  vithin 
that  section  of  the  statute  it  must  be  a  specific  agreeme^nt  not  to  ht  per- 
formed within  a  year.  If  the  contract  can  be  performed  within  \\  }'eAr  it 
it  is  not  within  the  statute,  although  the  possibility  of  performanoe  within 
a  year  may  not  in  fact  have  occurred  to  the  parties. 

.3.  Stmf — Even  conceding  that  the  claims  of  the  two  children  whi<?h  the 
widow  agreed  to  pay  can  be  regarded  as  debts  against  the  e^^t^te  of  the 
decedent,  which  is  questionable,  the  widow's  promise  is  not  ''a  promise  tcv 
answer  for  the  debt,  default  or  misdoing  of  another''  within  the  meAtongof 
the  statute  of  frauds.  In  order  to  fall  within  that  section  of  the  i^tatuttr 
there  must  be  a  debt  of  another  for  which  that  other  remains  liable.  If  the 
original  debtor  is  discharged,  the  promise  is  an  independent  and  an  orifri' 
nal  contract,  and  need  not  be  in  writing. 

R  P.  Jacobs  and  R.  H.  Tomlinson  for  appellants  ;  W,  l>.  Bradley  for 
appellee. 

Muib's  committee  v.  Commonwealth,  by,  Jtr. 

Filed    December  14,  1892.     Appeal  from    Todd  Circuit  Coart,     llpinion  of 

the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Taxation — Proceeding  by  auditor's  agent  to  list  omitted  prapert'^ — The  list* 
made  out  and  given  to  the  assessor  by  a  tax-payer  are  pnmn  ftici^-  correct, 
and  in  a  proceeding  by  the  auditor's  agent  to  compel  the  lifting  of  otnitt^ 
property  the  burden  is  upon  the  agent  to  show  in  what  particular  the  list 
which  has  been  given  is  an  improper  one. 
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Settlements  made  by  the  committee  of  a  lunatic  with  the  county  court 
were  not  alone  sufficient  evidence  of  the  inaccuracy  of  lists  (;iven  by  the 
committee  to  the  assessor,  the  committee  bein^^  required  by  law  to  charge 
himself  in  hia  settlement  with  the  face  value  of  all  securities  until  released 
by  the  court,  whereas  he  was  only  required  to  Hx  their  true  value  in  giving 
in  a  list  of  his  property  for  taxation.  And,  besides,  he  was  not  required  to 
include  in  his  list  bank  or  other  stocks  where  the  bank  or  other  corporation 
iu  which  it  was  held  was  required  to  pay  tax  in  the  same. 

2.  SoMf —  Faluation  cottciusive—The  valuation  fixed  upon  property  by  the 
assessor,  and  afterwards  by  the  board  of  supervisors,  is  conclusive  not  only 
upon  the  tax-payer  but  also  upon  the  Commonwealth.  And  in  a  proceed- 
ing by  the  auditor^s  agent  to  compel  the  listing  of  omitted  property  the 
county  court  has  no  power  to  revalue  property  already  listed  and  valued  by 
the  proper  authorities,  but  only  to  assess  and  fix  the  value  of  property  not 
listed-     And  this  rule  applies  as  to  the  valuation  of  securities. 

Forgy  &  Petrie  for  appellant ;  W.  J.  Hendrick  and  R.  Reid  Rogers  for 
appellee. 

FsANcie,  &c.  V.  Collins. 

Filed   December  14,  1892.     Appeal   from   Knott  Court  of  Common   Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Yost,  aflirming. 

1.  AVw'  frial — The  court  will  not  grant  a  new  trial  upon  the  ground  of 
newly  discovered  evidence  where  the  evidence  might,  by  the  use  of  proper 
diligence,  have  been  discovered  before  the  case  was  called  for  trial. 

2.  Satttf — That  the  verdict  was  not  supported  by  the  evidence;  that  the  ver- 
dict id  excessive;  irregularity  in  the  proceedings  and  misconduct  of  the 
prevailing  party  are  not  grounds  for  new  trial,  or  vacating  a  judgment, 
npon  petition. 

3.  Same — Where  a  motion  for  a  new  trial  has  been  made  and  overruled  the 
party  making  the  motion  can  not  afterward  set  up  by  petition  any  of  the 
grounds  relied  on  in  support  of  the  motion. 

4.  Same — In  an  action  against  M.  and  others  for  the  delivery  of  personal 
property,  the  summons  was  return'rd  **  not  found  "  as  to  M. ;  but  on  the  same 
day  the  order  of  delivery  was  executed  by  the  same  officer  who  executed  the 
summons  on  the  other  defendants  M.  was  present  and  signed  the  bond  taken 
by  the  officer  for  the  forthcoming  of  the  property,  and  the  officer,  in  an  affi- 
davit filed,  swears  he  returned  the  sommons  *' not  found'*  by  mistake. 
When  the  case  was  called  for  trial  an  attorney  employed  by  the  other  de- 
fendants, one  of  whom  was  M.'s  partner  in  the  ownership  of  the  property 
in  controversy,  filed  the  joint  answer  of  all  the  defendants  and  attended  to 
the  case  for  them.  HiU — That  the  lower  court  did  not  err  in  refusing  to 
grant  a  new  trial,  upon  the  ground  that  M.  was  not  before  the  court  and 
never  authorized  any  attorney  to  act  for  him  in  his  defense. 

W^.  L.  Hurst  and  J.  J.  C.  Bach  for  appellants;  James  Andrew  Scott  for 
appellee. 

Cooper  v.  Jackson. 

Filed  December  14,  1892.     Appeal  from  McLean  Circuit  Court.     Opinion  of 
the  court  by  Judge  Brent,  reversing. 

1.  Malicious  prosecution — Evidence— In  this  action  for  malicious  prosecution 
the  defendant  should  have. been  allowed  to  prove  that  he  had,  before  swear- 
ing out  the  warrant  against  plaintiff,  stated  the  facts  to  the  justice  who 
issued  it;  and  that  the  justice,  who  was  an  intelligent  and  prudent  man,  in 
whose  knowledge  and  discretion  he  had  confidence,  advised  him  that  the 
facts  related  constituted  the  ofiFense  charged,  and  that  it  was  his  duty  to 
prosecute  plaintifiF,  and  that  but  for  this  advice  he  would  not  have  instituted 
the  prosecution.  These  facts  tended  to  show  the  absence  of  malice,  and 
were  competent  in  mitigation  of  damages. 

2.  Same — Instructions  to  jury-  The  court  erred  in  submitting  to  the  jury 
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the  qnestioii  of  plnintiff'R  goilt.  The  only  questions  for  the  jury  were, 
whether  the  defendant  acted  malioionsly  and  without  reasonable  cause  in 
procuring  the  arrest  and  trial  of  plaintiff. 

8.  Sunc—Hutdeii  of  pioof—TYxe  answer  being  merely  a  denial  of  the  malioe 
and  wnut  of  probable  cause  allegfd  in  the  petition,  the  burden  was  on  plain- 
tiff, Hlrhou>;h  he  hnd  been  discharged  on  a  trial  before  the  examining  magis- 
trate. 

Tatiuer  &  Higd(»u  fcr  appellant;  Noe  &  Taylor  for  appellee. 

OvEItSTKKET    V.    MOUSEB. 

Filed  December  14,  18U'J.     Appeal  from  Marion  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  adirming. 

1.  Re  for  mat  ton  of  font  rait  tor  mistake — A  simple  mistake  of  a  party  as  to 
the  le*ral  effect  of  an  agreement  which  he  executes  is  no  ground  for  relief. 

2.  wVf/w*r  -In  this  action,  in  which  the  wife's  heirs  seek  to  have  an  ante- 
nuptial contract  reformed,  upon  ttie  ground  that  the  wife  was  mistaken  a» 
to  the  legal  import  or  effect  of  the  terms  used  in  the  contract,  the  evidence 
of  the  mistake  is  not  of  that  clear,  unequivocal  and  decisive  character  which 
will  justify  a  court  of  equity  in  reformiug  it  so  as  to  deprive  the  surviving 
husband  of  the  marital  rights  which  he  has,  not  only  under  the  writing  bat 
under  the  law,  in  the  absence  of  auy  contract. 

Rives  &  Spalding  for  appellant;  L.  S.  Pence  and  S.  A.  Russell  for  appel- 
lee. 

PaocTOB  <fe  Thoutiwan's  ahs'ee  v.   W1I.KON  &   MuiR. 

Filed  January  18,  IBUS.     Appeal  from  Union  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbouy.  reversing. 

1.  Po'tVi'r  to  make  an  assi^nmrut  of  partners/itf  fro/^ertv  may  be  expressly  con- 
ferred by  one  partner  on  the  other,  or  it  may  be  inferred  from  the  conduct 
of  the  partners,  their  manner  ot  doing  business  and  the  circumstances  in 
which  they  place  themselves  in  reference  to  the  business  of  the  firm,  and 
validity  may  be  given  to  such  an  assignment  by  subsequent  ratification  as 
well  as  by  prior  authority. 

Two  partners,  knowing  that  a  corporation  with  which  their  firm  was  in- 
volved was  financially  embarrassed,  agreea  that,  in  the  event  of  an  assign- 
ment by  the  corporation,  they  would  also  assign  their  partnership  assets  for 
the  benefit  of  their  creditors.  The  corporation  did  make  an  assignment, 
and  thereupon,  in  pursuance  of  their  agreement,  one  of  the  partners,  the 
other  being  out  of  the  county,  made  an  assignment  of  the  partnership 
property.      //i/V/     That  the  assignment  is  valid. 

2.  As.si-.iuttunt  for  creditors  AdCftance  by  assignee —AtttUhment —^\vCi^  the 
statute  provides  that  no  deed  of  trust  shall  be  valid  against  creditors  until 
such  deed  shall  be  lodged  for  rpcnrd:  yet  the  acknowledgment  of  a  deed  <if 
assignment  by  the  assignor  and  its  acceptance  by  the  assignee  at  once  veste 
the  assignet-  with  an  equity,  if  it  does  not  vest  him  v*ith  the  legal  title,  and 
a  subsetjuent  attaching  creditor  ac(iuires  only  an  equity  which,  being  a  ju- 
nior e<juity,  must  be  treated  as  subordinate  to  the  assignee's  equity.  Be- 
sides, if  the  deed  is  recorded  within  the  time  required  by  statute  after 
acknowledgment,  the  recording  relates  back  to  the  time  of  acknowledg- 
ment. 

Fairleigh  k  Straus  for  appellants:  John  D.  Wickliffe  for  appellees. 
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Clemishire,  Ac.  v.  Same. 

{Filed  Xov,  o,  1892.) 

1.  Picathnt; — Action  hy  iimrd  to  siirchar-^e  guardiaiCs  accounts— Pl  petition  ho 
surcharge  a  tioAl  {settlement  of  the  accoauts  of  a  guardian  and  to  hold  him 
liable  for  certain  sums  he  had,  "without  legal  authority,  permitted  his  ward 
to  expend  in  excess  of  her  income,  is  fatally  defective  when  it  contains  no 
npecitic  statement  of  a"ny  improper  credit  given  the  guardian,  or  of  the 
omission  of  any  item  of  indebtedness  by  him,  and  with  no  averment  of 
fact  to  enable  the  chancell<»r  to  know  whether  any  alleged  excessive  expen- 
diture allowed  by  the  guardian  was  improper. 

In  this  case  such  defect  in  the  petition  was  cured  by  the  answer  filed. 

2.  Attii'tt  Ity  wnni  to  sunhari,^t\^if(ifiiian's  sctticnient  of  accounts  — Litnttatton — 
Au  action  by  a  ward  to  surcharge  a  guardian\H  final  settlement  of  accounts 
irt  not  barred  within  iive  years  after  the  order  of  approval  of  such  settlement 
b3'  .the  county  court. 

3.  ^auu-  Exf'eniiitui'cs  in  l.xicss  of  liara^s  incof//e--'Vhe  allowance,  by  a  guar- 
dian cf  an  expenditure  by  his  ward  in  excess  of  the  ward's  income,  which 
expenditure  was  greater  than  the  ward's  health  or  future  position  in  society 
required,  is  not  authorized,  altliough  made  by  the  advice  of  the  physician  of 
the  ward,  or  by  the  direction  of  those  relatives  t)f  the  ward  having  imme- 
diate cliarge  and  control  of  her. 

4.  Sume-  A  guardian  may  make  expenditures  for  the  ward  in  excess  of 
her  income  where  the  tender  years  or  delicate  health  of  the  ward  requires 
it;  and  while  the  guardian  may  be  credited  in  the  settlement  of  his  accounts 
for  such  expenditures,  although  not  made  by  direction  of  the  chancellor,  still 
it  is  a  prudent  and  equitable  rule  for  tlie  guardian  always  to  consult  the 
chancellor  before  making  such  expenditures. 

,5.  Siime — Principal  and  income  of  estate — The  accumulations  of  income  from 
the  wards'  personal  estate,  remaining  after  deducting  all  expenditures,  be- 
come from  year  to  year  a  part  of  the  principal  of  the  estate,  and  the  guar- 
dian will  be  charged  with  it  as  such.  Therefore,  the  fact  that  the  wards, 
when  young,  spend  annually  less  than  their  income,  does  not  authorize  an 
expenditure  in  excess  of  such  income  during  their  maturer  years. 

vol,  14—31  ^  , 
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6.  Same—Settlenieitts  of  acrounts- Estof^pel—kxKy  00m promise  or  aetfl**mflnt 
made  by  a  gnardian  with  his*  ward,  immedintely  after  the  ward  arrivt^-*  wt 
ajfe,  for  the  benefit,  of  the  fjfuardian  and  to  the  prejudice  of  the  ward*  huJ 
without  a  full  knowledge  of  all  the  facts,  will  be  disregarded  by  the  chAU^ 
cellor  at  the  instance  of  the  ward. 

7.  5/////r- -A  guardian  dibcharged  his  duty  to  his  wards  in  all  repect-i,  ei 
cept  that  he  allowed  them  to  expend  a  sum  in  excess  of  their  income*  at  h 
time  when  such  expenditures  were  unauthorized  and  improper.  The  eTtrnvn- 
ijant  expenditures  were  made  while  the  wards  were  in  bad  health. and  Ijjf  ih? 
advice  of  their  relatives  and  physician.  After  the  wards  became  of  age  they 
were  informed  or  their  claim  against  their  guardian  on  acconnt  of  tU^*  ei- 
travagant  expenditures,  and  made  a  final  settlement  with  him  with  a  full 
knowledge  of  all  their  rights  against  him.  They  executed  a  receipt  ia  fuU 
to  him,  in  which  they  recited  that  they  ratified  and  approt-ed  of  such  uiihu- 
thorized  expenditures  by  him.  Held — That  the  settlements  so  made  were  mur- 
4illy  just,  and  the  chancellor  will  not  now  permit  the  wards  to  surcharge  (*ti*;h 
settlements  and  to  charge  the  guardian  on  account  of  said  extravtigant  ts- 
penditures. 

Temple  Botlley  and  Helm  Bruce  for  appellant. 
Bandolph  H.  Blain  and  B.  F.  Buckner  for  appellee. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  J.  J.  Harbison,  was  appointed  the  statutory  j^uar- 
dian  of  Myra  and  Bettie  Fielder  in  the  year  18G4.  Myra  be<'aiijeof 
age  m  June  of  the  year  1876,  and  in  September,  1877,  a  tinal  settle- 
inent  of  her  accounts  was  made,  and  approved  in  March,  1S78,  On 
the  9th  of  May,  1889,  Bettie  became  of  age,  and  sh.rtly  after  hvr 
arrival  at  age,  to-wit,  on  the  Hth  of  March.  1881,  the  jjuardian  mad*? 
a  settlement  <if  her  accounts.  Theseltlement  of  Myra\s  accounts  wns 
with  the  court ;  that  of  Bettie  was  made  out  of  court,  and  a  reed  pi 
executed  acquitting  the  api>ellee  of  liability  except  as  to  the  ^um 
found  due  her  on  that  settlement,  to-wit,  $I2,825.2l>. 

On  October  19,  1882,  a  period  of  exceeding  six  years  after  Myra 
arrived  at  age,  and  two  years  and  five  months  after  Bettie  arrivt*d 
at  age,  these  actions  were  instituted  for  the  purpose  of  sureharpfiuj^ 
these  settlements  made  by  the  guardian.  During  the  pendency  <>t  th*' 
a<Jtion  Almyra  married  her  co-appellant,  Clemishire.  It  appears  fri*iii 
the  testimony  as  well  as  the  pleadinjrs  that  the  assets  or  estate  of  the 
wards  In  the  hands  of  their  guardian,  as  found  by  the  two  sriti**- 
ments,  was  not  paid  over  to  them,  but  retained  by  the  appel- 
lee, who  controlled  and  managed  it  as  the  agent  of  the  two  sisters. 
There  is  no  claim,  however,  that  the  appellee  violated  his  tru^t  bs 
agent  in  any  way,  or  has  failed  to  account  for  the  estate  in  his  hands 
as  such,  the  sole  Object  of  the  petition  being  to  have  a  settlemeiic  of 
the  accounts,  the  main  error  in  the  settlement,  as  appears  from  the 
amended  pleadings,  being  that  the  g:uardian  had  sanctioned  thf  ex- 
travagance of  the  two  wards  by  permitting  them  to  make  much  himer 
expenditures  out  of  their  income  than  their  wants  or  station  in  life 
reijuired.  The  original  petition  contained  no  specific  statement  a^  to 
any  improper  credit  that  had  t)een  given  or  the  omission  ofany  item 
of  indebtedness  by  the  guardian  in  either  settlement;  nor  i»  thert- 
any  averment  of  fact  as  to  the  excess  of  expenditure  for  the^uiUK^rt 
of  the  warls  that  would  enable  the  chancellor  to  know  wljcther  Ui*» 
expenditure  was  or  not  improper.  The  petitions  were  for  that  rx^- 
son  fatally  defective.  No  demurrer,  however,  was  filed,  but  tht»  isi.^ 
referred  to  the  commissioner  to  take  [)roof  after  an  answer  had  been 
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iiled  con tro vert injf  the  statements  of  the  petition  and,  to  some  ex- 
tent, assigning  reasons  for  the  expenditures  made,  without  stating 
the  amount,  and,  in  our  opinion,  such  an  issue  was  formed  as  would 
have  authorized  the  chancellor  to  have  granted  relief  under  the  gen- 
.  ^ral  averments  of  the  petition  if  the  facts  authorized  it. 

The  appellants,  however,  made  each  petition  more  specific  by  amend- 
ments that  were  permitted  to  he  filed,  and  the  error,  if  any,  made  by 
the  coLrt  below,  consisted  in  setting  aside  the  order  of  reference  afteV 
nearly  all  the  proof  had  been  taken  under  the  issue  made  with  the 
appellants,  and  requiring  them  to  make  their  pleadings  more  spe- 
•cific. 

The  appellee  had  invited  the  surcharge  of  all  his  accounts  l)y  his 
answer,  and,  in  fact,  attempted  to  plead  affirmative  matter  justifying 
hiH  expenditures,  and,  therefore,  no  question  arises  as  to  the  statute 
of  limitation ;  and,  besides,  this  action  was  instituted  within  live 
years  from  the  time  the  settlement  of  Almyra  was  made  final  by  the 
approval  of  the  county  court. 

The  principal  cause  of  complaint  in  each  case  is  **that  the  guardfan 
allowed  his  wards  to  expend  too  much  money,  and  that  for  several 
years  their  expenditures  «xceed<  d  the  income  of  the  estate.  It  does, 
in  fact,  appear  that  the  appellants  were  extravagant  in  their  expend- 
itures, and  but  for  such  extravagance  woukJ  have  had  two  or  three 
thousand  dollars  each  in  addition  t(*  the  amount  found  due  them  by 
the  appellee  on  final  settlement.  It  is  not  pretended  that  the  appei- 
Jee  appropriated  their  money  to  his  own  use,  or  that  they  had  not 
received  and  expended  all  the  money  charged  to  them  in  the  settle- 
ments, and  the  sole  question  is,  should  the  guardian  be  now  charged 
with  what  was  expendwl  by  them,  exceeding  in  amount  the  sum 
necessary  to  board  and  clothe  them,  and  to  provide  them  with  such 
4!omforts,  in  the  way  of  travel,  dress,  etc.,  as  prudent  fathers  would 
furnish  their  daughters  in  the  same  station  in  life.  The  young  ladies 
seem  to  have  been  under  the  control  of  an  elder  sister,  who  dictated 
to  the  guardian  as  to  their  wants  and  the  amount  of  money  neces- 
sary to  meet  their  yearly  expenditurts.  He  seems  to  have  protested 
BOW  and  then  against  what  he  regarded  as  extravagant,  but  was  met 
with  the  fact  that  both  of  his  wards  were  in  delicate  health  and 
would  probably  not  live  until  they  were  old  enough  to  settle  with 
him.  They  were  advised  by  their  family  physician  it  was  necessary 
to  travel  for  their  health,  and  the  proof,  in  fact,  shows  that  Almyra 
was  in  a  dangerous  condition,  and  that,  no  doubt,  prompted  an 
expenditure  by  the  guardian,  at  the  direction  of  their  elder  sister,  of 
sums  of  money  for  some  of  the  years  that  exceeded  the  income,  and 
that  seems  to  us  from  the  testimony  to  have  been  extravagant,  look- 
ing to  their  future,  their  station  in  life,  as  well  as  to  the  necessity 
for  increasing  the  expenditures  for  the  preservation  of  their  health. 
An  expenditure  of  a  greater  sum  by  the  guardian  than  their  wants 
required,  although  under  the  advice  of  their  physician  or  by  the 
-direction  of  those  having  the  immediate  charge  and  control  of  the 
-children,  will  aflFord  no  defense  in  an  action  for  a  settlement  of  the 
guardian's  accounts.  * 

A  guardian  may  exceed  the  income  of  the  ward's  estate  when  the 
ward  is  of  such  infirm  health  or  of  such  tender  years  as  requires  the 
-expenditure.  This  is  a  provision  of  the  statute,  but  when  authorized 
to  make  such  an  expenditure  it  is  only  so  much  of  the  income  as  is 
required  on  account  of  the  condition  of  his  ward.  In  Chandlin  v. 
Mbore,7Mon.,  150,  and  in  Withers  v.  Hickman,  6  B.  M.,  292,  it  was 
adjudged  that  a  court  of  equity  will  not  permit  an  encroachment  upon 
the  capital  of  the  ward's  estate  for  the  purpose  even  of  maintaining  a 
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child  in  health  and  infancy.  Thi«  rule  has  been,  to  some  extent, 
modified  by  the  statute  referred  to,  and  in  Withers  v.  Hickman, 
already  cited,  it  was  held  that  if  the  expenditure  by  the  ;rnardian 
would  have  been  allowed  by  the  chancellor,  if  called  on,  then  the 
guardian  should  be  -redited  by  it,  and  while  this  rule  is  ecjuitable  it. 
is  best  always  to  consult  the  chancellor  before  making  extraordinary 
expenditures. 

In  thisca>e,  for  three  or  four  years  prior  to  Bettie's  arriving  at  a^e,. 
she  spent,  in  the  ajrgregate,  a  sum  exceeding  her  income  by  $2,-')<Nj. 
It  is  true  that  she  then  rtHjuired  a  larger  sum  annually  than  when  offen- 
der years,  and  so  in  the  case  of  her  sister,  but  neither  seems  to  have 
been  permitted  to  make  extravagant  expenditures  merely  becauj*e 
their  income  justified  it.  It  may  be  doubtful,  however,  from  this 
record,  whether,  when  looking  to  the  expenditures  during  the  whole 
period  of  the  fiducial  relation  between  the  appellants  and  the  appel- 
lee, the  appellee  permitted  his  wards  to  expeml  more  than  vras 
proper,  we  are  inclined  to  think  he  did,  but  it  is  reasonable  to 
assume  that,  in  the  exercise  of  a  prudent  judgment  on  the  part  of 
the  elder  sister  and  her  female  relatives  with  whom  these  wards 
lived,  or  under  whose  control  they  were,  this  supposed  eonomy  chi 
the  part  of  the  guardian,  when  these  children  were  quite  youngjusti- 
tied  a  much  larger  expenditure  when  advan^'ing  in  years  they  were 
required  to  assume  the  social  position  their  fortune  and  family 
entitled  them  to.  The  record  conduces  to  show  that  the  princlijal 
of  the  estate  was  about  $10,(MX)  to  each  child,  and  that  he  paid  over 
to  them  each  a  sum  exceeding  $12,000,  so  that  the  fund  had  increased 
instead  of  diminished  in  the  hands  of  the  guardian ;  and,  while  the 
accumulations  of  the  personal  estate  must  necessarily  become  a  part 
of  the  principal,  after  deducting  expenditures  from  year  to  year, 
still  we  find  the  estate  increasefl  in  the  hands  of  the  guardian,  and 
this  brings  us  to  the  consideration  of  another  qu<*stion  that  must  be 
decisive  of  this  cnse: 

Have  or  not  both  appellants,  after  arriving  at  full  age,  with  a  full 
and  fair  understanding  of  their  claims  against  their  guardian  by  rea- 
son of  these  expenditure^,  settled  with  the  appellee  and  nitified  his 
acts  in  the  premises? 

li  is  well  settled  by  the  repeated  adjudications  of  this  (n>urt 
that  any  compromise  or  settlement  made  by  the  guardian  with 
his  ward,  immediately  after  his  ward  arrives  at  age,  for  the 
beneiit  of  the  guaruinn  and  to  the  prejudice  of  the  ward^ 
without  a  full  knowledge  of  all  the  facts  will  be  disregarded  by 
the  chancellor.  (Brewer  v.  Vanarsdale,  G  Dana,  204;  CIhv  v.  Clay, 
.'i  Met.,  548;  Buchannon  v.  Linney,  7  B.  M.,  571.)  So  in* this  case, 
when  Bettie  Fielder  niride  this  settlement  with  her  guardian,  At>oui 
ten  months  after  she  had  arrived  at  age,  if  she  had  been  ignorant  of 
her  rights  as  his  ward,  or  been  misled  by  counsel  or  by  her  guardiao* 
or  had  not  been  advised  as  to  her  claim  against  the  guardian  on 
account  of  these  unncessary  expenditures,  there  might  iye  great 
reason  for  holding  the  guardian  res ponsible^al though  the  money 
wasexpende<i  under  the  ad  vice  and  direction  or  those  in  whom  l>oth 
the  guardian  and  his  wards  had  the  right  to  confide. 

Counsel  for  these  appellants,  and  for  the  guardian  while  acting  as 
such,  states  that  he  advised  a  settlement  out  of  court  of  Bettie's 
estate  because  of  the  bungling  manner  the  other  settlements  had 
been  made  in  court,  and  10  save  the  costs  attending  it ;  that  both 
Almyra  and  Bettie  were  present  and  preferred  settling  in  that  way; 
that  the  guardian  was  not  pn^ent  when  the  settlement  was  made. 
The  books  and  accounts  were  exhibited  to  them.  He  fully  ex  plained 
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to  Bettio  her  rights  in  the  matter,  and  called  her  attention  to  what 
the  witness  considered  excessive  expenditures  on  her  part;  that 
every  item  and  voucher  was  taken  up,  and  that  Bettie  and  her  sister 
examined  each  one  and  discussed  some  of  them  hut  took  no  excep- 
tions whatever.  The}f  fullif  understood  evert/  Hern.  This  witness 
says  he  was  paid  his  fees  out  of  the  girPs  money  ;  that  in  the  other 
settlements  where  he  found  a  mistake  against  the  girls  he  had  it  cor- 
rected, and  so  of  the  guardian,  and  evidently  was  advising  both 
parties  as  to  their  rights  in  the  matter.  There  was  no  conflict  be- 
tween the  wards  and  the  guardian,  and  his  advice  to  the  guardian 
Avas  to  keep  within  the  line  of  his  duty.  Bettie,  when  tiie  settle- 
ment was  completed,  made  this  statement  in  writing : 

*'I  have  examined  the  statement  above  of  my  former  guardian,  J. 
J.  Harbison,  and  the  detailed  account  from  which  the  above  ac- 
count is  taken,  and  the  vouchers  aei-eafini,  and  I  find  that  statement, 
vouchers,  account  and  balance  all  correct  and  satisfactory.  My  ex- 
penditures necessarily  exceeded  my  income,  and  I  hereby  ratify  and 
approve  what  my  guardian  has  done  in  that  respect.  For  the  sake 
of  economy  1  hereby  waive  a  settlement  before  the  county  court,  and 
the  filing  of  the  voucher.-,  and  ask  that  this  account  and  statement 
.shall  be  recorded  as  a  full  settlement  of  my  guardian's  accounts  with 
me,  and  agree  that  the  t)alance  therein  stated  of  $12,825.26  is  cor- 
rect, which  remained  in  his  hands  as  my  agent. 

**Signed  :  Bettik  Fielder, 

**  Witnesses:  • 

'*Pat  Joyce. 
**Myra  Fielder." 

It  is  evident  that  she  had  been  fully  advised  by  Joyce,  and,  inde- 
pendent of  his  statement,  the  writmg  she  signed  indicates  clearly 
that  she  was  aware  of  his  liability  for  having  sanctioned  these  unnec- 
essary expenditures.  The  two  appellants  had  been  committed  to  the 
care  of  theirsister;  they  moved  in  the  t)est  circle  ofsociety.  The  health 
of  each  had  been  much  impaired  when  small  children,  and,  under 
the  belief  of  their  sister,  their  aunt,  and  the  girls  themselves,  that 
this  expenditure  ot  money  was  necessary  to  restore  them  to  health 
and  vigor,  they  applied  to  the  sruardian  for  the  money  and  he  fur- 
nished it.  Under  such  a  >tate  of  fact  it  was  right  and  proper  that 
the  girls  should  each  have  ratified  what  the  guardian  had  done,  and, 
having  done  so,  the  relief  sought  was  properly  denied. 

The  girls  were  not  misled.  There  was  no  deception  by  the  guar- 
■dian.  Myra  had  been  of  age  fifteen  months  before  her  settlement 
was  made,  and  six  years  before  this  action  was  instituted.  She  ap- 
proved the  accounts,  and  was  to  sign  a  statement  that  had  been  pre- 
pared similar  to  the  one  signed  by  her  sister  but  omitted  to  do  so. 
She  acquiesced  in  what  had  been  done  from  that  time  until  this 
action  was  brought  in  the  year  1882,  nearly  five  years  after  the  settle- 
ment was  made.  She  aided  her  sister,  who  was'younger,  in  making 
her  settlement,  and  witnessed  the  writing  that  evidenced  her  full 
knowledge  of  all  her  rights  in  the  premises.  The  parol  proof  and 
•circumstances  attending  the  settlement  by  Almyra  in  her  own  be- 
half makes  as  strong  a  case  against  her  as  thatof  her  sister.  The 
settlement  in  each  case  was  wise  and  eminently  just,  and  this  court, 
while  not  disposed  to  relax  the  vigor  of  the  rule  as  to  settlements 
between  guardian  and  ward,  where  the  latter  has  been  wronged,  will 
not  enforce  it  where  the  ward,  after  full  age,  has  sanctioned  expendi- 
tures that  every  rule  of  moral  right  required  the  ward  to  ilo,  al- 
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thougfh  the  chancellor,  if  applied  to  durino;  the  existence  of  the 
fiducial  relation,  would  not  have  authorized. 

The  judojment  is  affirmed  on  the  ori&:inal  and  cross-appeal.    (Har- 
din V.  Taylor,  78  Ky.,        ;  China  v.  Corydon,  74  Mich.) 


James,  adm'r,  v.  McMinimy,  <&c. 

(Piled  Nov.  6,  1892.) 

1.  Blasting  lotth  gunpoivder  in  a  city  or  ftnan^  or  near  enough  to  the  properlj' 
of  others  to  injure  it,  is  per  se  the  commission  of  a  nuisance,  unleiis  proper 
precautions  are  taken  to  prevent  dama>;e  to  such  property  and  iujurj  ta 
persons  i^norantly  corainj?  near  the  place  of  such  blasting. 

2.  Liability  of  employer  for  ads  of  contractor — An  employer  who  i±nj^'nj,^f«  one 
as  an  independent  contractor  to  perform  work  lawful  in  itself  i:*  nnt  liable 
for  injuries  done  to  tlie  property  or  persons  of  others,  throutjh  thi*  vroni?- 
ful,  unlawful  or  negligent  execution  of  such  work  by  the  conirnptor:  nud  if 
such  work  seemed  lawful  when  the. contract  for  its  performance  was  made^ 
but  turns  out  during  its  progress  to  require  the  commission  uf  hcIh  that  are 
a  nuisance,  then  the  employer  is  not  liable  to  third  personal  >^ufferin^  dam- 
age by  reason  of  such  nuisance  before  he  has  notice  of  the  existMiuce  of 
such  nuisance;  but  after  notice  thereof  it  is  his  duty  to  promptly  sup- 
press it. 

But  where  the  employer,  as  a  man  of  ordinary  prudence.  mi>T*t  know- 
that  the  work  to  be  performed  will  create  a  nuisance,  he  is  liable  for  injoriefr 
suffered  by  others  by  reason  of  the  doing  of  such  work  by  his?  iud«^ppndeat 
contractor. 

Bell  &.  Bell  for  appellant. 

Poston  &  Jacobs  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees,  Ellen  and  Thomas  McMinimy,  empioyt^d  Isi^c 
Wechershone,  a  competent  and  skillful  person  in  that  line,  to  tmild 
them  a  house  on  their  lot  lyinjr  in  the  town  of  HarrodsbufR,  Ky, 
Said  employment  includtd  the  building  of  a  cellar  of  eertnin  diint'ii- 
sions  under  the  house  and  the  excavation  of  the  earth  fur  thai  pur- 
pcxse. 

The  bill  of  exceptions  says  the  evidence  adduced  before  the  jury 
conduced  to  show  that  it  was  necess^ary,  in  order  to  do  the  ei:«ivtt- 
tion  in  the  ordinary  mode  of  doing  that  kind  of  work,  to  htast  with 
gunpowder. 

The  proof  also  shows  that  the  appellant's  intestate,  h  citixen  no^ 
tjngaged  in  helping  to  do  the  blasting,  was  hurt  by  one  of  the 
blasts. 

This  action  seeks  to  recover  damages  from  the  appellees,  McMiii- 
imys  and  Wechershone,  caused  by  the  said  injury.  The  right 
to  recover  damages  from  the  McMinimys  was  resisted  ui.K*n  the 
grounds — 

1st.  That  Wechershone  was  an  independent  contractor,  and  the 
work  that  he  was  to  perform  did  not  necessarily  create  a  nuisHUce, 
consequently  they  were  not  liable  in  damages  for  the  injury. 

2d.  That  the  injury  to  the  appellant's  intestate  was  the  result  of 
his  contributory  negligence. 
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It  is  well  settled  that  blasting  with  gjunpower  in  a  city  or  town,  or 
tiear  enough  to  the  property  of  others  to  do  injury,  is  a  nuisance, 
unless  proper  precautions  are  taken  to  prevent  injury  to  the  prop- 
erty of  others  within  its  reach  or  to  the  person  of  others  ignorantly 
conaing  within  its  reach. 

The  contract  clearly  shows  that  Wechershone  was  an  independent 
contractor,  and  not  the  servant  of  the  McMiniiuys.  Now  it  is  well 
settled  that  where  the  independent  contractor  and  the  contractee 
contract  for  the  performance  of  work  that  is  lawful  in  itself,  and  the 
work  is  performed  in  an  unlawful  manner,  either  by  the  wrongful 
or  negligent  execution  of  the  work,  and  resulting  in  injury  to  oth- 
ers, the  contractee  is  not  liable  in  damages  to  such  persons  for  the 
injury.  On  the  other  hand,  where  the  contractee  employes  the  con* 
tractor  to  do  work  for  his  benefit,  which,  in  the  ordinary  mode  of 
doing  it,  he,  as  a  prudent  man,  has  reason  to  belive  is  a  nuisance,  he 
is  liable  for  any  injuries  that  may  result  from  it  to  third  persons. 
The  reason  of  the  contractee's  liability  is,  that  the  contractee  is  lia- 
ble for  injuries  resulting  from  his  own  unlawful  act.  and  he  can 
not. protect  himself  fr'>m  such  liability  by  employing  others  under 
the  name  of  independent  contractors  to  do  the  unlawful  act.  But 
where  he,  as  a  prudent  man,  has  no  reason  to  believe  that  the  act 
contracted  to  be  done  is  a  nuisance,  but  is  in  itself  lawful,  and  it 
turns  out  during  the  progress  of  the  work  that  it  is  necessary  to 
create  a  nuisahce  in  order  to  do  the  work,  then  the  contractee  is  not 
lial)Ie  for  injuries  to  third  persons  resulting  from  the  nuisance  before 
he  had  notice  of  its  existence.  But,  in  such  case,  upon  necessary 
notice,  it  would  be  his  duty  to  take  such  reasonably  prompt  and  ef- 
ficient means  as  are  in  his  power  to  suppress  the  nuisance,  else  he 
will  be  responsible  for  injuries  to  third  persons  resulting  from  the 
nuisance  after  notice.  (See  Wood,  Master  and  Servant,  pages  598  to 
(►12;  Robinson  v.  Wall,  11   Bush  480.) 

The  case  should  have  been  submitted  to  the  jury  in  accordance 
with  the  foregoing  principles.  Also  the  question  of  contributory  neg- 
ligence should  have  been  submitted  to  the  jury. 

The  judgment  is  reversed  and  case  remanded,  etc. 


(•ITY  OF  COVINfiTON   V.   CHESAPEAKE  <&   OHIO  RY.   CO. 

{Filed  yoi\  17,  1892— ^'b/'  (0  be  reparfed.) 

1.  Appeal — Absence  of  material  rjitience  from  record — Whether  the  ground  in  con- 
troversy has  ever  been  dedicated  as  a  pablio  street  depends  largely  apon  facts 
disclosed  by  a  certain  map,  which  was  before  the  lower  coart.  In  the  ab- 
sence of  such  map  from  the  record,  on  appeal  it  will  be  presnmed  that  the 
m^tp  sustained  the  finding  of  the  lower  coart  with  reference  to  the  dedi- 
cation- 

2.  Aelious  —  Xiiisance — Eject meni —yShen  it  appears  from  the  pl-adings  that 
rhe  defendant  is  in  possession  of  a  strip  of  ground,  claiming  it  as  its  own, 
which  plaintiff  claims  is  one  of  its  public  streets,  the  plaintiff  must  resort  to 
ejectment  to  recover  such  strip  of  ground,  andean  not  maintain  an  action 
to  compel  defendant  to  remove  a  nuisance  therefrom  erected  by  it,  the  nui- 
-cance  consisting  of  certain  piles  driven  in  said  street. 

Plaiutiff*s  petition  sought  to  prevent  a  railroad  company  from  erecting 
piles  in  an  alleged  street  of  the  city.  Defendant,  by  answer,  traversed  the 
allegations  of  the  petition  and  alleged  that  the  alleged  street  was  its  prop- 
erty, and  that  it  was  in  the  possession  of  it.  The  reply  denied  that  defend- 
ant owned  said  ground,  but  admitted  its  possession  of  it.     Thereupon,  the 
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oonrt  held  that  ejectment  was  the  proper  remedy  for  plaintiff,  ami  gar*-  it 
leave  to  amend  the  prayer  of  its  petition.  Defendant  did  not  so  amt-ud.  bat 
offered  to  tile  an  amended  reply  changing  the  action  to  one  of  ejecfmeot. 
Held  -That  the  trial  court  did  not  abuse  its  discretion  in  refusini?  to  permit 
such  amended  reply  to  be  tiled. 

W.  A.  Byrne  for  api.>ellant. 

Hallam  &  Myers  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellant  sued  the  appellee  for  erecting  a  nuisance  in  one  df 
its  streets  by  driving  piles  therein.      It  asks  that  the  ap|jellee  Ije 
compelled  to  remove  the  nuisance  erected  in  the  street,  iind  it  be 
-enjoined  from  erecting  other  nuisances  therein  of  the  sjirn*?  kimi. 
The  appellee  answered,  traversing  appellant's  allegations  in  reference 
to  the  alleged  nuisance,  and  averring  that  the  strip  of  ground  was  not 
a  street,  and  alleging  that  the  said  strip  belonged  to  it  in  fee  and  i(  was 
in  the  possession  of  it.    The  reply  denied  that  the  appellee  owned 
the  strip  of  land,  but  it  did  n(»t  deny  the  appellee  was  in  the  pos?^^- 
sion  of  it,  and,  upon  the  admission  that  theappellee  was  in  iiOfi^-s^lon 
of  the  strip,  the  court  held   that  an  action  of  ejectment   wa:?  the 
proper  action  and  not  an  action  for  a  nuisance,  and  grave  i\w  appel- 
lant leave  to  amend  the  prayer  of  its  petition  to  that  eft'et»l ;  but, 
instead,  it  offered  an  amended  reply,  attempting  to  deny  that  the 
appellee  was  in  the  possession  of  the  strip  of  land,  but  changing  the 
action  ;  but  the  court  refused  to  allow  the  amended  reply  to  be  tiled* 
and  we  can  not  say  that  the  court,  under  the  circumstances,  abu^e^l 
its  discretion  in  rejectinji:  the  amendment.     So.  as  the  pleadini?* 
stand,  the  appellant  is  seekinj?  to  have  the  piles  removed,  ett^, not- 
withstandinj^  the  appellee  is  in  the  possession  of  the  land.     It  seeni?* 
to  us,  in  this  condition  of  the  record,  the  proper  remedy  wii?<  hy  an 
action  of  ejectment.    But  as  to  whether  or  not  the  strip  of  ofroumJ  \^ 
a  public  street  by  dedication  (there  is  no  proof  that  it  was  ever  eun- 
demned  for  that  purpose)  depends  upon  the  calls  in  some  plats  and 
deeds. 

The  deed  from  the  Baptist  Institute  to  Walker  calls  fur  \L  11 
Hickey's  plat,  made  in  1842,  for  more  particular  descriptirm  of  the 
land  sold.  The  lower  court  sitys  that  that  plat  was  mnrlt^  bcfitire 
the  land  described  by  it  was  in  the  city,  and  that  it  was  not  i\  tlpdica- 
tion  of  the. strip  of  .ground  in  controversy  as  a  street,  and  ifthP 
Baptist  Institute  had  sold  a  lot  callino;  for  the  map  the  vendK^  %%i\^\\\ 
have  claimed  that  all  the  streets  laid  down  on  that  map  WTe  deili- 
<;ated  as  public  ways,  but  such  was  not  the  case.  The  snid  map  \^ 
not  a  part  of  the  record  in  this  case,  but  it  was  evidently  hefi>ri'  the 
lower  court  and  considered  by  it  as  evidence.  Now,  it  is  w^nl  net* 
tied  that  we  must  presume,  in  the  absence  of  the  map,  tliat  it  ^il- 
tains  the  court's  judgment  in  reference  to  the  dedication. 

The  testimony  of  the  two  witneases  for  the  ap(>ellant  ih^^^^  iirtt 
prove  that  the  strip  of  ground  is  a  public  street.  It  isshuwri  ^ly 
them  that  said  strip  was  never  improved  except  by  the  rnilri>a(i 
company;  that  it  was  never  used  by  vehicles  except  by  the  vehicles 
of  the  railroad  company;  that  it  was  simply  a  common  \\^  other 
commons  in  that  part  of  the  city.    (See  pages  4(5  and  47.) 

The  judgment  dissolving  the  injunction  and  dismissing  the  l»eti- 
tion  is  affirme(i. 
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PfINGST,  &C,   V.   DOLFINGER,  TRISTEE,  <S:(\. 

(Filed  Xoi\  19,  1892— iV^o^  to  be  reported.) 

Construction  of  will — Life  estate — Trusts—k.  testHtor  devised  a  certain  por- 
tion of  his  estate  to  a  trustee  for  the  benefit  of  his  danghter,  "to  be  held  in 
trust  by  him  durinj^  the  natural  life  of  the  said  Josephine  (the  dau^^hter), 
and  at  her  death  the  same  is  to  go  to  her  child  or  children,  free  of  any 
trnst.''  The  trustee  was  clothed  with  power  to  *•  invest,  sell  and  reinvest 
in  any  way  that  he  thinks  best,  and  in  any  securities  that  he  may  wish,  with- 
out regard  to  the  rate  of  interest,  Hn<i  the  net  income  *  *'  he 
shall  *  *  »  pay  to  my  said  daufjfhter  *  *  during 
her  natnral  life.  He  may.  if  he  thinks  best,  invest  in  a  home  for  my  said 
daufi^hter,  and,  if  he  thinks  proper  to  do  so,  he  may  use  as  much  of  the 
principal  as  he  thinks  ri^ht  for  her  benefit,  or  pay  the  same  to  her."  Held — 
That  the  trustee  had  a  right  to  use  as  much  of  the  estate  as  he  deemed  right 
to  make  provision  for  the  daughter  during  her  life  or  to  confide  the  same  to 
her;  yet  it  was  error  for  the  chancellor  to  permit  the  trustee  to  surrender 
the  whole  estate  to  the  daughter  as  her  absolute  estate,  thus  altogether  de- 
.feating  the  interest  in  remainder.  The  authority  to  invest  in  a  home  for 
the  daughter  meant  only  a  home  for  her  life,  with  remainder  to  her  chil- 
dren. 

Gibson,  Marshall  t^-  Lochre  for  appellant. 
Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Ju(l«:e  Bennett. 

The  ninth  clause  of  John  PL  Date  hen's  will  is  as  follows  :  "I  will 
and  direct  that  the  portion  of  ray  estate  ^iven  to  Otto  Dolfin^er  in 
trust  for  Mrs.  Josephine  Pfingst,  be  held  in  trust  by  him  during:  the 
natural  life  of  the  said  Josephine  Pfingrst,  and  at  her  death 
the  same  is  to  go  to  her  child,  or  children,  free  of  any  trust. 
The  said  Dolfin^er  shall  have  full  power  to  invest,  to  sell,  and 
reinvest  in  any  way  that  he  thinks  best,  and  in  any  securities  that 
he  may  wish,  without  regard  to  the  rate  of  interest,  and  the  net 
income  arising  therefrom  he  shall,  from  time  to  time,  pay  to  my  said 
daughter,  Josephine  Pfingst,  during  her  natural  life.  He  may,  if 
he  thinks  best,  invest  in  a  home  for  my  said  daughter,  and,  if  he 
thinks  proper  to  do  so,  he  may  use  as  much  of  the  principal  as  he 
thinks  right  for  her  benefit,  or  pay  the  same  to  her." 

The  lower  court,  at  the  instance  of  the  trustee,  relieved  him  of  the 
trust,  and  permitted  him  to  surrender  the  entire  estate  to  her,  as 
her  absolute  estate,  defeat ina:,  in  toto,  ihe  remainder  interest  to  her 
children.  This,  we  think,  is  error,  for  it  clearly  appears  from  the 
will  that  the  testator  meant  to  make  ample  provision  tor  hi^  daugh- 
ter during  her  life,  if  it  took  all  of  the  estate  for  that  purpose,  and  to 
authorize  the  trustee  to  use  as  much  of  the  estate  for  that  purpose  as 
he  deem€»d  right,  or  to  confide  the  use  and  management  of  the  same 
to  her  for  that  purpose,  and,  at  her  death,  if  there  was  any  of  the 
estate  unexpended  in  accomplishing  said  purpose,  it  was  to  go  to  her 
children  as  a  vested  remainder.  The  authority  to  invest  in  a  home 
for  her  certainly  meant  a  home  for  her  during  life,  remainder  to  her 
children,  etc. 

The  judgment  is  reversed,  with  directions  to  proceed  according  to 
this  opinion. 
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Watkins'  kx'ors  v.  Snadon.  &c. 

!^r.  (Filed  Xov.  22,  1892.) 

h/  Cofts/ruc/ion  of  loill—Ri^ht  of  life  tenants  of  personal  property  to  poss.nton  s>f 

."  *'  iJie  corpus  of  the  estate— It  is  a  general   rnle  of  conBtruction  that  where  there 

v«      /  .  is  II  bequest  of  money  or  stocks  or  bonds  to  one  tor  life,  remainder  to  flti' 

J"  other,  the  life   tenant  is  not  entitled   to  the   possession  of  such  moiie>  or 

^y    A  bonds   or   stocks;    but   this   rnle  must  be   disregarded   where    the    testrtior 

?*      .  r  plainly  expresses  his  intention  that  the  life  tenant  should  have   poHtws^ion 

^'^;  and  control  of  such  estate. 

r.y  In  this  case,  where  a  testator  devised  a  large  amount  of  personalty  to  his 

H  grandchildren  for  life,  remainder  to  their  children,  it  appears  from    the  will 

)^'  that  the  testator  intended  that  the  grandchildren  should  take  posseF^itJii  of 
the  estate  given  them  for  life;  therefor,  the  chancellor  properly  ordertd  ibe 

v'  executor  to  deliver  the  property  bequeathed  to  such  grandchildren. 

'^\.  Petrie  &  Forgy  and  Win.  Lindsay  for  appellants. 

x  Bowden  &  Bowden,  W.  F.  Browder,  B^-n  T.  Perkins,  jr.,  aiul  — 

t .  '  Stites  for  appel lee. 

Appeal  from  Todd  Circuit  Court. 

1^'  Opinion  of  the  court  by  Chief  Justice  Holt. 

^  Williams  Watlvins  died  testate  in  May,  1890,  his  will  liavin^'  hi^n 

KK'-  executed  in  October,  1883.    He  left  no  widow,  but  two  childn  rj  rtiid 

^t  si.x  grand-children,  the  latter  being  the  children  Of  his  two  diiuu-h- 

(•'■  ters,  that  survived  him.    He  left  a  large  estate,  consisting  of  viinoua 

'  kinds  of  property.    A  son-in-law,  a  grandson,  and  one  of  the  daurh- 

ters  were  nominated  by  the  will  as  his  personal  representatives,  ami 
>.  they  are  the  appellants. 

They  brought  this  action  for  its  construction.    It  gives  to  hi*  two 

daughters,   for  their   separate  use  for  life,  certain  real  estate  ami 

county  bonds,  with  remainder  to  their  children;  and  the  power  is 

given  the  daughters,  or,  in  the  event  of  their  death,   the  ^mnu- 

'"■  children,  to  dispose  of  the  property  if  sufficient  cause   arises,  the 

A  proceeds  to  be  reinvested  by  them  in  real  estate. 

After  making  one  otlier  specific  bequest  he  gave  the  entire  re- 
V  mainder  of  his  estate  tor  life  to  the  six  grandchildren,  shar*?  aud 

^  share  alike,  for  their  separate  use,  with  the  remainder  to  their  t-WM- 

ren,  respectively. 

It  is  evident  the  pkramount  purpose  of  the  testator  was  to  provide 
for  his  two  daughters  and  his  grandchildren.  The  will  exprc^^jly  snJ 
states.  It  further  provides,  if  any  one  of  the  grandchildren  sliouid 
die  without  issue,  his  or  her  portion  shall  go  to  the  survivors  ;  al^o* 
as  money  may  be  collected  on  notes  or  bonds  for  its  reinvestment  in 
certain  ways,  and  gives  the  power,  if  it  becomes  necessary,  to  >^ii 
any  of  the  real  estate  and  invest  the  proceeds  in  like  property,  but 
does  not  expressly  sav  by  whom  this  is  to  be  done. 

It  expressly  declares  that  the  profits  arising  from  the  e&tate 
given  to  his  daughters  for  life  shall  be  subject  to  their  absolute  dn* 
posal  and  control,  and  that  this  shall  be  the  case  as  to  the  graaa- 
childrenasto  the  estate  given  them  for  life,after  paying  the  ex  pens^es 
of  their  education,  and  when  they  become  of  age. 

Three  of  the  grandchildren  are  married  women  and  thre^  at^ 
infants.  Mention  is  not  made  in  the  will  of  any  one  as  trustet\  In 
the  portion  of  it  relative  to  the  devise  to  the  grandchildren,  and  just 
after  speaking  of  them,  it  says:  "Such  is  the  difficulty  of  hmmng 
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money  safely  that  I  hereby  authorize  the  parties^  if  they,  in  their 
wisdom,  think  it  would  be  best  and  safest  to  invest  the  notes  above 
named,  and  also  theibonds  as  above,  in  j^rood  real  estate."  It  also 
provides:  "I  request  and  requiite  that  my  hereinafter  named  exec- 
utor, or  executors  and  executrix,  make  no  chargre  for  distributinjs: 
the  legacies  herein  made  to  my  dkughters  and  grandchildren,  because 
of  the  little  labor  attending  it.  I  hope  to  make  the  distribution  my- 
self.'' 

The  principal  contention,  and  the  only  one  we  think  it  necessary  to 
consider,  is,  are  the  grandchildren  not  only  entitled  to  the  profits  of 
the  estate  given  them  for  life,  but  also  to  the  possession  and  control 
of  it,  those  not  of  age  being  represented  by  guardian  ?  The  lower 
court  held  they  were,  and  denied  the  right  of  the  executors  to  hold 
and  control  it  during  the  lives  of  the  life  tenants.  In  this  view  we 
concur.  It  is  urged,  however,  that  the  estate  devised  to  them  for 
life  is  a  large  one ;  that  it  is  largely  composed  of  money  and  notes  ; 
that  by  giving  the  control  of  one-sixth  of  it  to  each  of  the  life  ten- 
ants it  will  likely  be  lost  to  the  remaindermen,  and  that  the  testator 
can  not  be  supposed  to  have  intended  such  a  risk  ;  that  the  conduct 
of  the  estate  in  this  way  will  place  the  rights  of  the  remaindermen 
in  continual  peril,  and  that  such  management  with  safety  to  the 
ritrhts  of  all  the  interested  parties  is  impracticable. 

It  is  true  that  generally  where  there  i^  a  bequest  of  money  or 
stocks  or  bonds  the  life  tenant  is  not  er.titled  to  the  possession.  The 
executor  retains  it,  the  life  tenant  getting  the  income;  but  this,  and 
all  other  rules  of  construction,  must  be  disregarded  if  the  testator's 
intention  plainly  appears  from  the  entire  will.  If  it  shows  that  he 
intended  the  life  tenant  to  have  the  possession  ;  that  he  was  willing 
to  trust  him  with  it,  then  this  intention  must,  of  course,  control.  It 
determines  the  rights  of  the  parties,  and  rules  of  construction  are  to 
be  resorted  to  only  when  the  testator  has  not  made  known  his  pur- 
pose. It  is  to  be  gathered  from  the  entire  will.  The  language  em- 
ployed in  a  single  sentence  is  not  to  control  as  against  an  evident 
purpose  shown  by  the  whole  instrument.  Effect  is  to  be  given  to 
the  general  intent,  and  this,  we*  think,  is  shown- throughout  this 
will. 

In  the  first  place,  it  is  clear  he  intended  the  daughters  to  have  the 
control  and  possession  of  the  property  given  to  them  for  life,  and  a 
portion  of  it  consisted  of  bonds.  It  is  true  it  was  a  specific  bequest, 
but  yet  it  shows  he  was  willing  to  risk  the  life  tenants.  The  support 
of  his  daughters  and  his  grandchildren  was  his  chief  concern^  His 
great  grandchildren  were  not;  and  it  is  evident  he  expected  and  in- 
tended a  speedy  distribution  of  his  estate.  This  would  be  impos- 
sible if  the  executors  are  to  hold  it  for  the  remaindermen.  A  half 
a  century  would  likely  elapse  before  the  duly  would  end,  and  this 
would  certainly  be,  in  the  face  <»f  the  fact  that  the  testator  declared 
*'I  hope  to  make  the  distribution  myself."  The  will,  in  the  first 
place,gives  the  property  to  the  grandchildren  for  life.  It  seems  tospeak 
of  them  as  '*the  parties"  who  are  to  make  investments  of  the  proceeds 
of  the  notes  and  bonds  in  real  estate.  It  can  not  be  doubted  that  if  the 
perscmal  representatives  are  to  hold  the  property  during  the  lives  of 
the  grandchildren,  and,  as  one  may  die,  deliver  his  or  her  portion  to 
his  or  her  children,  that  the  care  and  control  of  the  estate  would 
involve  much  care,  responsibility  and  labor;  and  yet  the  testator 
has  declared  that  they  shall  "make  no  charge  f(»r  distributing  the 
legacies  herein  made  to  my  daughters^and  grandchildren,  because  of 
the  little  labor  attending  it." 

It  seema  to  us  that  it  is  plain, ]when   the  entire  will  is  consid. 
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ored,  that  he  was  willinj?  and  intended  to  risk  the  life  takers  with 
the  possession  of  the  property.  If  it  be  said  that  this  is  improbable, 
because  their  interest  is  antajjfonistie  to  that  of  tlie  remaindermen, 
yet  the  interest  of^the  former  was  his  chief  concern,  and  he  doubt- 
less  knew  that  in  ease  of  bad  faith  upon  their  part,  or  that  of  the 
guardians  of  the  infant  devisees  in  the  ccmtrol  and  conduct  of  the 
property,  the  courts  would,  upon  proper  application,  interfere  for 
the  protection  of  the  remaindermen. 

He  was  willing:  to  make  ihe  life  tenants,  for  whose  benefit  the 
devise  was  mainly  intended,  in  effect  trustees  for  the  remaindermen 
without  the  giving  of  security.  He  undoubtedly  would  not  have 
required  it  if  he  had,  as  he  hoped  to  do,  made  the  distribution  him- 
self. 

Judgment  affirmed. 


Mksskr  v.  Commonwealth. 
(.Filed  Not\  22,    1892— .A o^  to  be  reporterL) 

1.  Criminn!  liiw  —Evidence— i'iw  the  trial  of  appellant  fc»r  marder.  where 
the  only  qoeRtion  at  issue  was  whether  or  not  appellant  comioitted  the  hom- 
cide  iu  self-defense,  it  was  error -to  permit  the  Commonwealth  to  prove  that 
after  the  killing  the  appellant  and  the  wife  of  the  deceased  were  on  friendly 
terms,  or  that  the  wife  had  gone  to  live  on  appeilautV  land,  there  having 
been  no  evidence  introduced  to  show  that  Appellant,  by  any  condnct  what- 
ever towards  the  wife  of  deceased,  had  caased  the  latter  to  be  jealous  of 
him. 

2.  Same — Instruciioits  as  to  tight  of  self -defense— Ki\i«T  the  admission  of  such 
incompetent  evidence  it  was  prejudicial  to  appellant's  rights  for  the  court  to 
qualify  its  instruction  concerning  his  right  of  self-defense  by  saying  that  if 
the  defendant,  by  his  own  wrongful  acts,  made  the  harm  or  danger  to  him- 
self necessary  or  excusable  on  the  part  of  the  deceased,  then  "such  a  defense 
would  not  protect  him;  but  whether  such  facts  existed  was  for  the  jury  to 
determine."  There  was  no  evidence  to,authorize  such  a  limitation  of  appel- 
lant's right  of  self-defense. 

Knott  &  Edelin  for  appellant. 

AV.  J.  Hendriclv  for  appellee. 

Appeal  from  Kno.x  Circuit  Court. 

Opinion  of  the  court  by  Judgfe  Pryor. 

The  appellant  was  indicted  for  the  murder  of  one  Rufus  Cooke, 
and  convicted  of  manslaug:!iter.  The  killing  took  place  at  the  hoiL«e 
of  one  Henry  Ramsey,  the  parties  all  living  in  the  same  neijrh!K)r- 
hood,  but  neither  of  them  living  with  Ramsey.  The  house  of  Ram- 
sey has  two  rooms,  the  one  directly  back  of  the  other.  C(K)ke,  the 
deceased,  with  a  Winchester  rifle,  was  in  the  back  room  near  a  win- 
dow w^ith  his  gun.  It  was  about  an  hour  after  dark  when  the  trouble 
originated,  and  why  the  deceased  was  seated  on  a  box  near  the  win- 
dow, with  a  gun  by  his  side,  is  unexplained  except  on  the  theory 
that  he  was  anticipating  the  arrival  of  the  accused.  The  latter  had 
been  rabbit  hunting  on  that  evening,  and  from  the  uncontradicted 
testimony  stopped  in  at  Ramsey's,  on  his  w-ay  honif,  for  the  purpiise 
of  getting  the  latter  to  sharpen  his  saw  the  next  day.  When  the 
defendant  entered  the  house,  from  the  testimony  of  an  eye- witness, 
he  said  to  the  deceased  he  wanted  to  see  him,  and  with  this  utter- 
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ance  raised  his  g:un  and  sliot  the  deceased  without  any  warning 
whatever. 

The  defense  shows  that  as  soon  as  the  deceased  saw  the  accused  he 
raised  his  >run,  and  the  accused  exchuuied  *•  don't  do  that,"  when  a 
pun  tired  and  the  deceased  fell.  From  the  tt»stiniony  on  both  sides 
it  was  simply  a  question  as  which  one  of  the  parties  to  tlie  shootinji; 
«cted  in  self-defense.  If  the  testimony  of  the  awused  is  to  be  be- 
lieve<l  it  was  excusable  homicide,  and  the  complaint  here  made  is, 
ihat  the  verdict  of  guilty  was  returneil  into  court  by  reason  of  an 
erroneous  instruction  based  on  incompetent  testimony.  The  State 
was  permitted  to  prove  that  after  the  killing  the  accused  and  the 
wife  of  the  deceased  were  on  friendly  terms,  and  that  she  had  gone 
to  live  on^lefendant's  premises.  There  had  been  no  evideiice  intro- 
duced that  prior  to  the  killing  the  defendant  and  the  wite  of  the  de- 
ceased had  been  too  fond  of  each  other,  or  that  the  defendant,  by  any 
conduct  of  his,  had  caused  the  deceased  to  be  jealous  of  him,  but  on 
the  contrary  it  is  shown  that  the  appellant  had  no  idea  of  any  hostile 
feeling  on  the  part  of  the  deceased  towards  him  until  the  day  the 
sh<^oting  took  place,  and  an  entire  failure  of  proof  to  show  that  the 
accused  knew  that  the  deceased  was  at  Kamsey's  when  he  entered 
the  house. 

The  court  in  instructing  the  jury  qualified  the  instructions  as  to 
self-defense  by  saying,  in  substance,  that  if  the  defendant,  by  his  own 
wrongful  acts  made  the  harm  or  danger  to  himself  necessary  or  ex- 
cusable on  the  part  of  the  deceased,  then  such  a  defense  would  not 
protect  him,  but  whether  such  facts  existed  was  for  the  jury  to  de- 
termine. That  qualification  would  be  sustained  if  any  facts  existed 
upon  which  to  l)ase  it,  but  it  seems  to  us  there  is  no  testimony  au- 
thorizing it,  but  its  effect  was  to  leave  the  jury  to  speculate  upon  the 
real  or  imaginary  wrongs  of  the  deceased  by  the  accused  that  led,  or 
might  have  le<l,  to  the  meeting  at  Ramsey's  resulting  in  the  death  of 
the  deceased. 

Intimate  relations  t>etween  the  wife  of  the  deceased  and  the  accused 
prior  to  the  killing,  if  any  existed,  might  have  gone  to  the  jury  to 
show  the  motive  on  the  part  of  the  accused  lor  taking  the  life  of  the 
deceased,  but  none  was  shown,  and  the  testimony  of  what  took  place 
after  that  time  between  the  wife  of  the  dectascci  and  the  accused  was 
clearly  incompetent,  and  particularly  with  a  (lualificaiion  to  the 
instruction  as  to  stflf -defense,  that  if  the  accused,  t)y  liis  own  wrong- 
ful acts  brought  about  the  necessity  for  his  taking  the  life  of  the  de- 
ceased, the  law  of  self-defense  wilf  not  avail  hini. 

The  only  issue,  it  seems  to  us  from  the  t(»stimony  is,  did  the  ac- 
cused act  in  self-defense  when  he  shot  the  deceased  ?  The  instruction 
on  that  subject  is  entirely  correct  except  the  qualification  annexed. 
This  should  have  been  omitted. 

The  judgment  of  conviction  is  reversed,  and  the  en  use  remarided 
with  directions  to  award  a  new  trial,  and  for  proceedings  consistent 
with  this  opinion. 


Phillups,  Ac.  v.  Phillups'  adm'r,  &(\ 

(Filed  Nov.  22,  1892.) 

Descent  and  distribution — Partial  intestacy—h.  father  made  conveyances 
of  land  to  all  of  his  sons  except  two,  and  in  each  conveyance  stated  that 
the  land  conveyed  was  all  he  intended  the  (grantee  to  have  oat  of  his  estate. 
By  his  will  he  bequeathed  a  certain  sann  to  each  of  his  daughters,  which  he 
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8aid  in  the  will  was  all  he  intended  his  daa^hters  to  have  oat  of  his  estatf^^ 
As  to  H  iar>fe  part  of  his  estate  he  died  inteslata.  He/d —Thut  the  estate  not 
disposed  of  by  will  can  not  be  considered  as  impliedly  devised  to  the  two 
sons  for  whom  no  provision  was  made  by  deed  or  will.  Under  our  staiute 
snch  Qiidevised  estate  must  be  divided  amon$(  the  deoedent^s  heirs-at  law, 
the  children  f»rovided  foi  beiu^  charged  with  the  property  received  by  them 
Hs  advancements, 

Auxier  &  York  for  appellants. 
N.  T.  Hums  for  appellees. 
Appeal  from  Pike  Cir/L'uit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellants  and  appellees  are  the  children  and  heirs-at-law  of 
Th<»inpson  Phillups,  who  died  partially  testate,  and  leavinj^  a  Uir^e 
estate  undisposed  of  by  gift  or  devise.  The  part  of  the  estate  undi-^- 
posed  of  is  that  part  in  controversy.  The  facts  are:  That  Thoni|>son 
Phillups  devised  to  his  five  daughters  two  hundred  dollars  each, 
which  sum,  he  says,  is  **all  I  intend  for  my  five  daughters  to  have 
of  my  estate."  To  all  of  his  sons  except  the  appellees,  F.  M,  \md 
George  Phillups,  to  whom  he  made  no  gift  or  devise,  he  gave  by 
deed  small  portions  of  land,  saying  in  each  dt^d  that  the  land  given 
was  all  he  intendefl  the  donee  **  to  have  out  of  his  estate."  The  ap- 
pellees contend  that  the  jiortion  of  the  estate  not  directly  disposed  of 
by  the  will  or  deeds  was  impliedly  devised  to  them,  hence  appel- 
lants have  no  interest  in  the  same.  On  the  other  hand,  the  apf^el* 
lants  contend  that  Thompson  Phillups  died  intestate  as  to  I  hat 
estate,  and  they  take  under  the  statute  of  descent  and  distribution 
as  coinheritojs  with  the  appellees,  being  charjieable  with  what  they 
received  by  the  will  and  deeds  as  advancements. 

There  is  no  doubt  that  there  is  no  implied  devise  to  the  appellees, 
and  that  Thompson  Phillups  died  intestate  as  to  all  that  property 
not  directly  willed  or  conveyed  by  deed,  so  the  question  is,  do  the 
appellants  take  under  the  statute  of  descent  and  distribution  as  m- 
inheritors  of  the  undevised  estate,  or  do  the  will  and  deeds  exclude 
them  as  coinheritors  of  the  undevised  estate? 

In  the  case  of  (Markson  v.  Clarkson,  8  Bush,  658,  it  is  held,  that  In 
case  of  partial  testacy  mere  words  of  exclusion  are  not  sufficient  to 
deprive  the  t>eneficiary  of  the  right  to  inherit  his  portion  of  the  es^ 
tate  undisposed  of  by  the  will,  because,  as  to  that  estate,  the  law 
casts  the  descent  upon  him,  not  the  testator,  and  he  can  only  be  d«*- 
prived  of  his  inheritance  by  the  testator's  disposing  of  his  entirf^ 
estate.  It  is  true,  under  the  circumstances  of  the  Clarkson  case* 
the  court  held  that  the  whole  estate  was  impliedly  devised,  but  thoee 
circumstances  do  not  api^ear  in  this  case,  on  the  contrary,  Thonipsf>ii 
Phillups  certainly  died  intestate  as  to  a  portion  of  his  estate.  He 
having  advanced  a  portion  of  his  estate  by  deed  and  will,  and  died 
intestate  as  to  a  portion,  the  (piestitm  is,  did  he,  by  the  words  of  ex* 
elusion  snpra^  deprive  the  beneficiaries  of  their  right  to  inherit  with 
the  appellees  the  undivided  estate?  Upon  that  subject  section  17, 
chapter  31,  of  the  General  Statutes  provides  that  **any  real  or  |>er- 
sonal  estate  or  money  given  or  devised  by  a  parent  or  grandparent 
to  a  descendant  shall  be  charged  to  such  descendant "  in  the  **divi^ 
ion  or  distribution  of  the  undevised  estate,"  so  as  to  equalize  all, 
etc.  This  CQurt,  in  the  case  of  Bowles  v.  Winchester,  <&c.,  13  Bush, 
page  1,  decided  that  the  provision  of  the  statute  supra  could  not  be 
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controlled  or  varied  bj' any  exprea^iion  of  intention  by  the  parent; 
in  other  words,  if  the  parent  should  say,  in  giving  or  devising  his 
child  one  thousand  dollars,  *'this  is  not  to  be  charge<l  to  you  in  the 
distribution  of  iny  undevised  estate,"  or  '•  it  is  to  be  in  full  of  your 
portion  of  niy  undevised  estate,"  such  an  expression  of  intention, 
thous:h  found  in  the  written  conveyance  or  will,  would  not  have  the 
effect  of  suspending:  the  operation  of  the  statute  aupra,  the  object 
uf  which  was  to  equalize,  as  far  as  possible,  all  the  children  in  the 
distribution  of  the  undevised  estate  of  their  parent,  and  to  that  end 
to  prevent  the  parent  from  discriminating  in  favor  of  or  airairist  any 
of  his  descendants,  unless  he  does  so  by  disposing  of  his  whole  es- 
Ude;  but  where  he  leaves  a  part  of  it  undisposed  of  it  is  the  ob- 
jt»ct  of  the  law  to  cast  the  descent  so  as  to  eciuHlize  all  his  descend- 
iints,  his  intenticm  to  the  contrary  notwithstanding. 
The  judgment  is  reversed,  and  cause  remanded,  etc. 


Blair  v.  Commonwealth. 
(FUed  Nov.  17,  1892.) 

Criminal  liuv  -Rt'fu^n  0/  verdict  hy  jury — Ri^hls  of  court  to  make  formal 
changes  therein — The  trial  jadf^e  may,  in  the  preBence  of  the  jury,  mnke  for- 
mal corrections  in  the  verdict  as  returned,  in  order  to  make  it  conform  to 
the  real  and  manifest  intention  of  the  JQ^y.  Only  formal  changes,  how- 
ever, may  be  so  made,  and  if  the  meaning  of  the  finding  of  the  jury  is  not 
plain,  the  jory  must  make  it  so. 

A  defendant  was  indicted  for  ntterinjj  a  forged  writing.  The  jury  re- 
turned a  verdict  finding  him  "guilty  of  forgery  as  per  indictment,"  &c. 
The  trial  judge,  in  the  presence  of  the  jury,  ordered  the  words  "of  forgery 
nrt  per  indictment "  erased  from  the  verdict,  which,  so  altered,  was  read  to 
the  jury  and  assented  to  by  it.  /<'i'/</~That  the  alteration  was  a  mere  for- 
%i\n\  correction,  and  made  plain  the  manifest  finding  of  the  jury,  for  which 
diifendant  can  not  complain. 

J.  B.  O'Neal  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Kenton  Criminal  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  indictment  is  for  uttering  a  forged  writing.  The  jury  returned 
this  verdict: 

'•We,  the  jury,  find  8.  P\  Blair  guilty  of  forgery  as  per  indictment, 
aud  fix  punishment  at  three  years  in  the  penitentiary. 

*'Henrv  Kentrup, 
**  Foreman." 

Upon  its  being  read,  the  trial  judge,  in  the  presence  of  the  jury, 
altered  it  by  erasing  the  words  **of  forgery  as  per  indictment,"  mak- 
i  ng  it  read  : 

•*\Ve,  the  jury,  find  8.  F.  Blair  guilty,  and  fix  the  punishment  at 
three  years  in  the  penitentiary." 

Upon  its  being  read  to  the  jury  they  said  it  was  their  verdict,  and 
It  was  so  received.  Objection  was  made  and  exception  taken  to  the 
change  being  made  hy  the  court.  It  is  now  urged  that  the  jury  should 
have  been  directed  to  return  to  their  jury-room  to  re-consider  the 
ciase. 
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It  is  true  the  verdict  as  returned  fDund  the  accu-sed  guilty  of  for- 
gery, when  he  was  indicted  for  utterinjr  a  forged  writing;  but  it  also 
recited  that  the  jury  found  him  guilty  as  ciiarged  in  the  indietinent. 
It  is  plain  the  alteration  made  the  verdict  conform  to  the  intentioo 
of  the  jury,  and  the  real  meaning  of  the  finding.  They  said  so  when 
it  was  read  to  them  after  the  correction.  It  has  always  been  the  prac- 
tice for  the  trial  judge,  in  the  presence  of  the  jury,  to  make  formal 
corre<»tions  of  the  verdict,  and  he  should  undoubte<l!y  have  this 
power.  If  the  meaning  of  the  findinir  it  not  plain,  then  the  jury 
must  n)ake  it  so.  Their  province  must  not  be  invaded  by  the  judge, 
lie  may  alter  the  verdict  in  form  but  not  in  substance.  Only  this 
was  done  in  this  instance. 

There  was  evidence  to  support  the  tindinsf,  and  it  is  a  well  fsettled 
rule  that  when  this  is  so  there  can  be  no  no  reversal  in  a  criminal 
case,  although  the  weight  of  the  evidence  may  be  against  the  ver- 
di(*t. 

Judgment  affirmed. 


LoVELL   V.  CoMMONWEALTlf. 

(.Filed  Nov.  22,  1892.) 

Jailer — Forfeiture  of  office — The  failnre  of  ft  jailer  to  require  a  prisoner, 
committed  to  his  care  onder  |i  judgment  and  sentence  which  directs  that 
said  prisoner  be  worked  at  hard  labor  ou  SDch  public  worka  as  are  men- 
tioned in  General  Statutes,  chapter  29,  pa^e  464.  to  compel  such  prisoner  to 
labor  on  such  public  works  or  to  work  for  the  number  of  houri^tach  day  on  anch 
works  that  the  law  directs,  is  not  such  misfeasance  in  the  discharge  of  hid 
dntie:a  as  will  authorize  a  forfeiture  of  his  office.  For  a  Tiolatiou  of  his 
duty  in  this  respect  the  Commonwealth  must  poilish  the  jailer  by  proceed- 
ing by  warrant  to  recover  the  penalty  imposed  by  said  statute  of  a  fine  of 
not  less  than  $5  nor  more  than  $15. 

Win.  Lindsay  and  E.  Parker  for  appeUant. 
Wm.J.  Hendriclv  for  appellee. 
Appeal  from  Laurel  (circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  being  the  jailer  of  Laurel  county  and  while  acting 
as  such,  took  into  his  custody,  under  a  capias  properly  issued,  tho 
body  of  L  W.  Goff,  the  latter  having  been  sentenced  to  confinement 
in  the  county  jail  until  he  satisfied  certain  fines  imposed  upon  him 
for  violating  the  penal  laws  of  the  State.  The  jailer  was  to  see  that 
he  worked  at  hard  labor  upon  such  public  works  as  provided  by  the 
statute,  viz:  ('ounty  roads,  streets  or  alleys^,  &c.,  or  on  some  public 
building,  until  his  labor  discharged  the  fine,  if  not  otherwise  p«id. 
(General  Statutes,  chapter  29,  pajie  4G4.)  For  a  failure  to  discharge 
any  of  the  duties  imposed  upon  him  by  the  act  referred  to,  the  jailer 
is  made  liable  to  pay  a  fine  of  not  less  than  $'>  nor  more  than  115. 

It  seems,  from  the  testimony,  that  the  jailer  was  a  little  too  lenient 
towards  the  prisoner  and  placed  him  occasionally  at  work  not  au- 
thorized by  the  statute.  He  permitted  or  required  him,  when  out 
of  jail,  to  carry  water  to  those  on  the  inside  of  the  jail,  and  occa- 
sionally to  the  house  in  which  the  jailer  resided  for  the  use  of 
his  family.    He  was  also  reciuired  to  clean  up  the  court-house,  but 
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for  rauch  of  the  time  was  at  work  on  a  fence  around  the  public 
square  and  repairing  a  well,  that  was  of  a  public  nature. 

The  Commonwealth,  instead  of  proceeding  under  the  statute  ira- 
posine:  a  slight  penalty,  to  be  recovered  by  warrant,  indicted  the 
appellant  for  misfeasance  in  office.  He  was  tried  under  the  indict- 
ment; found  guilty,  and  his  fine  assessetl  at  $50,  for  which  a  judg- 
ment was  rendered,  and  his  office  declared  forfeited  by  reason  of 
section  8G  of  article  4  of  the  Constitution  of  1850. 

This  indictment  is  found  under  chapter  (51  of  the  General  Statutes, 
relating  to  jailers  and  prescribing  their  duties.  The  jailer  received 
the  prisoner  into  his  custody  ;  discharged  him  when  the  term  ex- 
pired,and  there  is  nothing  showing  that  he  violate<l  any  of  hisduties 
iLS  jailer  as  prescribed  by  section  4  of  article  1  of  chapter  Gl. 

The  extent  of  this  jailer's  offending  is,  that  he  did  not  require 
•Goff  to  work  at  all  times  for  the  benefit  of  the  county,  and  perhaps 
failed  to  make  him  labor  as  long  on  each  day  as  t!»e  statute  required  ; 
but  this  was  not  such  a  misfeasance  in  his  office  as  should  cause  its 
forfeiture,  but  was  a  violation  of  the  statute  of  April  10,  1878,  im- 
posing this  slight  penaUy  for  a  dereliction  of  duty;  and  the  court 
below,  instead  of  telling  the  jury  that  sweeping  c^it  the  <'ourt-house 
and  carrying  water  for  the  jailer  was  not  the  work  required  by  the 
statute,  should  have  dismissed  the  indictment  and  remanded  the 
Commonwealth  to  its  proceeding  by  warrant. 

We  do  not  mean  to  say  that  a  willful  refusal  to  receive  a  prisoner, 
or  to  discharge  him  after  he  is  in  custoday  as  the  law  requires,  is  not 
an  indictable  offense,  although  the  prisoner  is  confined  under  the 
iirst  statute  referred  to;  but  what  we  do  mean  is,  that  the  proof 
warrants  no  forfeiture  of  office  for  a  violation  of  any  of  the  duties 
imposed  by  chapter  29  of  the  General  Statutes;  and  the  lesser  pen- 
alty was  intended  to  apply  where  there  might  be  a  slight  departure 
from  a  line  of  duty  that  did  not  amount  to  a  willful  neglect  or  mis- 
feasance or  a  malfeassmce  in  office. 

The  offense  for  which  the  accused  was  tried,  if  found  guilty,  lost 
him  the  office  as  jailer;  an(i  the  fact  that  the  jailer  required  the 
prisoner  to  clean  uo  the  court-room,  or  carry  water  to  his  family  on 
-one  or  two  occasions  (particularly  where  it  was  a  mere  inadvertance 
on  his  part),  instead  of  working  him  on  the  street  all  the  while,  is 
not  such  a  grave  offense  as  would  subject  the  acbused  to  a  heavy  tine 
and  at  the  same  time  deprive  him  of  the  right  to  longer  hold  the 
office.  Such  was^never  contemplated  by  the  framers  of  the  Con- 
-stitution,  and  no  such  penalty  should  be  enforced  in  this  case. 

The  judgment  is  reversed  and  remanded,  with  directions  to  set 
4iside  the  judgment  forfeiting  appellant's  office,  as  well  as  the  tine 
imposed,  and  to  dismiss  the  indictment. 


Davezac  v.  Seiler. 

{Filed  OH,  22,   1892.) 

1.  Weight  of  chamellor^ 5  finding  on  issue  0/ Jact— On  an  issue  of  fact  as  to 
^rhether  or  not  there  was  any  consideration  for  an  agreement  by  one  surety 
tjo  indemnify  his  co-surety  afsfainst  loss,  by  reason  of  their  joint  suretyship, 
-vrhere  each  party  to  the  controversy  sustains  his  contention  by  his  own  tes- 
t^i  mony  and  that  of  corroborating  witnesses,  the  chancellor's  finding  will 
not  be  disturbed,  since  it  can  not  be  considered  ns  clearly  ajj^ainst  the  weight 
ot  evidence.  *  \r> 
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2.  Consideration— Evidence— \i\i^xe  a  surety  agreed  to  indemnify  his  co- 
saretv  against  loss,  in  consideration  of  the  co-surety's  prom^ae  to  become 
the  sarety  on  the  sale  bonds  of  the  purchaser  of  certain  properly  at  a  judicial 
sale,  the  failure  of  the  co-surety  to  sign  such  a»le  bonus,  or  to  offer  to  do  »Ot 
releases  the  said  surety  of  his  obligation  to  indemnify  the  co-surety. 

O'Hara  &  Bryan  and  Hallam  <&  Myers  for  appellant. 

Jas.  P.  Tarvin  and  B.  F.  Graziana  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Jud^e  Bennett.  , 

The  appellant  and  appellee  and  others  were  the  joint  ?**ureli**Pof 
Louis  Geisbauer  to  the  Northern  Bank  of  Kentucky  lor  a  lar^jt-  ?<uni 
of  money ;  said  bank  also  held  a  mortgage  on  a  brewery,  situated  In 
Covinp:ton,  belouKing  to  Geisbauer,  to  additionally  sei'un'  said  in- 
debtedness. Geisbauer  havinf^r  failed  to  jiay  off  all  of  snld  indebted- 
ness at  maturity,  a  suit  was  instituted  by  the  bank  atfaia-^t  hhn  and 
his  sureties  to  recover  personal  judgrment  for  the  unpaid  liuljuiL^e  H«d 
to  enforce  its  mortgage  lien  on  said  brewery. 

The  brewery  was  operated  by  the  appellant  and  appellee  ujs  rt^i'eiv- 
ers  until  it  was  sold  by  the  order  of  court  to  satisfy  Gei>^hiHier's  in- 
debtedness. At  the  commissioner's  siile  .John  Brenner  bi^uj^ht  it  at 
the  price  of  166,096,  and  executed  bonds  for  the  price,  with  tlie 
appellee  as  his  surety,  which  bonds  the  commissioner  makini?  the^ale 
accepted  as  a  compliance  with  the  cou'lilion  of  the  judgmt^nt  in  that 
regard. 

The  appellee  and  Brenner  had,  previously  to  the  sjil(%  aj^n^i  to 
buy  said  brewery  and  run  it  in  co-partnership;  andthe  purchase  by 
Brenner  was  pursuant  to  that  agree  nent;  and  the  appellw^  htiving 
gone  on  Brenner's  bond  as  surety  for  the  price,  was  to  accuiiiriHulate 
matters  in  reference  to  the  suretyship  that  the  judgment  reijuired 
to  be  taken  on  the  bonds. 

It  turned  out  that  the  brewery  did  not  sell  for  enough  t*»  pay  said 
indebtedness,  though  it  was  thought,  and  so  stated  Ity  iine  nf  the 
bank  officers,  that  it  did;  and  the  bank  theteafter  recovererJ  Jiidg- 
ment  against  the  appellee  and  another,  not  the  appellant,  for  ihe 
balance. 

The  appellee,  having  paid  more  than  his  proportion  of  the  jndg* 
ment,  sued  the  appellant  for  contribution.  The  appellant  made 
defense  to  the  action,  upon  the  ground  that  the  appellee  hud,  for  a 
valuable  consideration,  agreed,  as  far  as  the  appellant  whs  <-oiin>rried, 
to  assume  the  payment  of  all  of  said  (jeisbauer  indebtr^dnt-ss  ami  to 
ind<Mnnify  the  appellant  against  loss  of  any  kind,  by  n-asim  fif  his 
being  a  co-surety  on  said  notes.  The  answer  sets  up  thriH?  r^in^idtT- 
ations  for  the  agreement,  viz: 

1.  That  appellee  was  to  buy  the  brewery  and  the  appellant  wiii^to 
assist  in  procuring  the  appellee  an  eligible  partner. 

2.  That  the  appellant  was  not  to  bid  on  the  property  at  thf*  m\\\- 
missioner's  sale. 

;J.  That  appellant  was  to  surrender  to  the  appellee  ctTtnin  bank 
stock  that  had  been  assigned  to  them  by  (ieisbauer  as  eoHaterwl  sej- 
curity. 

The  foregoing  was.  according  to  the  answer,  the  on(y  couMdera- 
tions  for  the  agreement.  The  reply  denied  in  toto  the  allt^nti<jnH'>f 
the  answer.  Upon  that  issue  evidence  was  taken  and  heard  prottrid 
con,  the  ap[)ellee  swearing,  and  being  supported  in  \\hale  or  in  jiwrt 
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by  disinterested  witnesses,  that  no  such  agreen)ent  was  ever  made 
or  contemplated  by  him.  On  the  other  hand  the  appellant  swore, 
and  was  supported  by  other  witnesses,' that  such  was  tne  aofreement 
between  the  appellee  and  himself.  So,  upon  the  issue  as  presented 
by  the  pleadinp^s,  there  was  clear  and  positive  proof  to  sustain  either 
side,  and' the  chancellor's  judjfuient  therein  can  not  be  reversed  by 
us.  because  the  issue  being  purely  a  que:)tion  of  fact,  the  chancellor's 
judgment  thereon  can  not  b,e  disturbed,  unless  it  is  clearly  against 
the  weight  of  the  evidence.  It  serves  no  good  purpose  to  detail  the 
evidence:  the  clmncellor  has  done  that  in  a  full  and  clear  opinion. 
It  is  sufficient  to  say  that  we  ean  not  say  that  his  judgment  upon  the 
issue  formed  by  the  pleading  is  against  the  weight  of  evidence 

But  when  the  appellant  gave  his  deposition  he  produced  a  writing 
signed  by  the  appellee  on  the  same  day  but  after  the  bonds  were 
executed  for  the  price  of  the  brewery,  and  accepted  by  the  commis- 
sioner making  the  sale  obligating  the  appellee,  in  consideration  of 
the  appellant  having  signed  the  bonds  as  the  surely  of  Brenner  for 
the  price  of  the  brewery,  **  and  for  other  good  and  sufficient  consid- 
erations," to  indemnify  the  appellant  against  any  loss  on  account  of 
his  being  Geisbauer's  surety. 

The  only  consideration  expressed  in  said  writing  for  the  agreement 
is,  the  signing  of  these  bonds  as  one  of  the  sureties  of  Brenner. 
The  expression  lor" other  good  and  sufficient  considerations"  ex- 
presses no  consideration;  for,  the  consideration  being  traversed,  the 
burden,  so  far  as  that  expression  is  concerned,  would  be  upon  the 
ptaintitf*.  Then  the  only  expressed  consideration  in  said  writing  for 
the  agreement  is,  that  the  appellant  had  signed  said  bonds  as  the 
surety  of  Brenner. 

Now  this  consideration  is  not  that  set  up  in  the  answer j  it  is 
wholly  distinct  from,  and  additional  to,  that  set  up  in  the  answer; 
and  the  agreement  set  up  in  the  answer,  there  being  no  allegation 
that  it  was  in  writing,  must  be  considered  as  being  verbal.  But  the 
(juestion  as  to  whether  or  not  the  writing  can  be  introduced  under 
the  allegations  of  the  answer,  because  of  the  variance  between  the 
allegations  and  proof,  the  answer  being  upon  a  verbal  agreement  and 
the  agreement  offered  in  evidence  being  in  writing,  and  not  the 
same  as  the  alleged  agreement  in  the  answer,  may  be  waived,  be- 
cause that  agreement  was  admitted  iti  evidence  and  proof  was  heard 
pro  and  con  in  reference  to  the  consideration  mentioned  in  the  agree- 
ment, and  the  court  held  that  there  was  no  consideration. 

Now  the  evidence  is  conclusive  that  the  appellant  never  signed 
the  bonds  given  by  Brenner  as  his  surety,  and  that  the  writing  was 
signed  by  the  appellee  alter  Brenner  had  given  the  bonds  to  the 
commissioner,  with  the  appellee  as  surety,  and  the  commis.sioner 
had  accepted  the  same;  alr-o  the  appellee  swears  that  he  was  induced 
to  sign  the  writing,  the  appellant  being  present,  at  the  request  of  his 
lawyer,  who  told  him  that  it  was  a  mere  matter  of  form,  and  he 
woiild  not  be  bound  upon  it. 

A  disinterested  witness,  who  was  present,  corroborates  in  full  the 
appellee.  It  is  true  the  appellant  and  the  attorney  referred  to  con- 
tradict these  statements ;  but  the  chancellor  having  passed  upon  the 
evidence,  we  must  let  his  judgment  stand. 

Theappellant  says,  however,  that  on  the  occasion  of  the  signing 
of  the  bonds  to  the  commissioner,  he  was  there  and  ready  to  sign 
them  ;  but  he  does  not  s«y  that  he  tendered  his  services  to  sign  them 
in  accordance  with  the  agreement ;  but  he  stood  by  and  saw,  with- 
out offering  his  services,  a  different  arrangement  made  which  let 
him  out  of  all  liability  on  account  of  said  matter,  and  left  him,  as 
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to  }iis  obligation  as  one  of  the  sureties  of  Geisbauer,  precisely  where 
he  was  before,  and  the  appellee's  condition  in  no  wise  bettered  by 
any  act  or  omission  of  his ;  so  it  would  seem  entirely  unconscionable 
to  allow  him  to  profit  by  the  loss  of  appellee.  But,  be  this  as  it 
may,  it  is  a  fact  that  the  questions  of  fact  in  reference  to  these  mat- 
ters were  decided  by  the  chancellor  and  his  judgir.ent  must  stand. 

The  only  legal  question  urged  by  the  appellant  that  we  deem  neces- 
sary to  notice  is,  that  the  court  could  not  hear  evidenc»e  upon  the 
question  of  no  consideration,  because  the  consideration  was  a  prom- 
ise for  a  promise  ;  but  it  seems  to  us  that  the  agreement,  if  made,  is 
to  the  effect  that  each  party  >rhould  perform  certain  things;  and  the 
failure  of  either  party  to  perform  his  part  of  the  agreement  would 
be  such  failure  of  consideration  as  w'ould  be  available  to  the  other 
party  in  an  effort  to  get  rid  of  his  obligation ;  or  if  one  party  had 
not,  in  fact,  agreed,  <fcc.,  the  plea  c)f  no  consideration  would  lie. 

The  judgment  is  aflirmed. 


Gtbhs,  &c.  v.  Davis. 
{Fifed  Aof\  1,  1892.) 

1.  A  coctcnr  saic  itmier  lorit  of  Jieri  facias  of  only  a.iije  esf,ift'  interest  of  the 
debtor  lie  ft  tidant  \\\  land,  in  which  he  owu8  at  least  a  defeasible  fee.  is^  abso- 
lutely void  and  passes  no  title  to  the  purchaser. 

2.  Same— Judicini  sales-  /w's  adfudrni/a  -But  vfhere  only  a  life  estate  of  a 
husband  in  land,  to  which  he  owns  the  title  in  fee.  is  sold  under  jud^^meuts 
rendered  in  an  action  ajjainst  him  by  his  wife  for  divorce  and  alimony,  the 
sale  of  such  life  estate,  rather  than  the  fee-simple  estate,  does  not  render 
the  proceedings  void,  but  only  erroneous;  and  where  the  hueband  filed  ei- 
ceptious  to  the  commissioner's  report  of  sale,  on  account  of  such  error, 
which  were  overruled,  and  failed  to  appeal  from  such  adverse  order  and 
judgment,  the  proceedings  are  conclusive  upon  him. 

One  who  claims  the  riij ht  to  the  possession  of  such  land,  under  a  purchase 
of  the  fee  simple  title  thereto  under  a  judgment  and  order  of  sale  thereof 
rendered  subsequent  to  the  sale  aforesaid,  is  not  entitled  to  the  possession 
of  said  land  until  after  the  expiration  of  such  life  estate,  it  appearing  that 
such  purchaser  had  notice  of  the  previous  sale  of  such  life  estate  and  was 
a  party  to  the  suit  in  which  it  was  sold. 

Smith  &  llobbins  for  appellants. 
D.  G.  Park  and  \V.  P.  Lee  for  appellee. 
Appeal  from  Calloway  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

This  action  w^as  brought  by  appellee,  F.  G.  Davis,  against  appel- 
lants, Q.  V.  Dyer  and  her  husband,  Geo.  Dyer,  and  tenant,  fioaz 
■Gibbs,  10  recover  possession  of  a  tract  of  land.  The  plaintiff  claims 
and  traces  his  title  as  follows:  In  1887  I.  F.  Davis  conveyed  to  his 
three  nephews,  F.  G.  Davis,  V.  P.  Davis  and  J.  W.  Davis,  a  tract  of 
land,  and  by  deeds  of  partition  the  parcel  in  controversy  was  con- 
veyed by  the  other  two  joint  owners  to  J.  W.  Davis. 

In  1886,  upon  a  judgment  in  favor  of  Bamberger,  Bloom  4  Co, 
against  J.  W.  Davis  and  F.  G.  Davis,  execution  was  issued  and  lev- 
ied on  the  land  in  dispute,  and  at  the  sale  it  was  purchased  by  F.  G. 
Davis,  to  whom,  in  1889,  the  sheriff  made  a  deed  thorefor. 
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The  defendant  on  the  other  side  claims  title  thus:  In  September^ 
1884,  the  defendant,  Q.  V.  Dyer,  who  was  then  wife  of  J.  W,  Davis, 
brought  an  action  against  him  for  divorce  and  alimony,  an  attach- 
ment being  issued  and  levied  on  personal  property  alleged  to  belong 
to  him  and' also  upon  hu  life  eMate  in  the  tiact  of  land  in  dispute; 
and  by  the  judgment  of  divorce  rendered  in  her  favor  hia  life  estate 
in  the  land  so  levied  on  was  directed  sold  to  pay  amount  of  alimony 
and  costs  allowed,  she  becoming  purchaser  and  subsequently  receiv- 
ing a  commissioner's  deed,  by  which  such  estate  of  J.  W.  Davis  was 
in  terms  conveyed  to  her. 

A  jury  having  been  waived,  and  law  and  facts  of  this  case  sub- 
mitted to  the  court,  judgment  was  rendered  in  favor  of  plaintiff  for 
recovery  of  the  land.  To  authorize  that  judgment  it  must  be  as- 
sumed that  J.  VV.  Davis  acquired,  under  the  deed  from  I.  F.  Davis, 
followed  by  the  deed  of  partition,  a  fee-simple  title  to  the  land,  and 
that,  because  only  his  life  estate  was  levied  on  under  the  attachment 
and  sold,  the  commissioner's  deed  to  Q.  V.  Davis,  now  Dyer,  was 
ineffectual  for  any  purpose. 

We  are  satisfie«i  J.  W.  Davis  did,  when  the  land  was  leviecl  on 
and  sold,  have,  if  not  an  absolute  title,  certainly  a  defeasible  fee, 
which  was,  of  course,  an  interest  in  the  land  greater  in  quantity 
than  estate  for  life;  and  we  are  inclined  to  the  opinion  that  if  such 
levy  and  coerced  sale  of  his  life  estate  merely  had  been  made  by 
the  sheriff  in  pursuance  of  a  writ  of  fieri  facias,  the  proceeding  would 
have  been  void  and  no  title  have  passed  by  his  deed;  but  the  sale 
as  well  as  deed  to  Q  V.  Davis  was  made  by  a  commissioner  in 
pursuance  of  judgments  rendered  in  an  action  to  which  J.  W.  Davis 
appeared  as  party  defendant ;  and  the  report  of  sale  was  formally 
excepted  to  by  him,  one  of  the  grounds  of  exception  being  that  his 
life  estate  in  the  land,  instead  of  the  entire  estate  owned  by  him, 
had  been  levied  on  under  the  attachment  and  sold  by  the  com  mis- 
si<mer. 

The  judgments  can  not  be,  therefore,  treated  as  void,  althouufh  we 
think  they  were  erroneous,  and  an  appeal  might  have  resulted  in 
setting  aside  the  sale;  but  as  no  appeal  has  been,  nor  could  now  be^ 
prosecuted,  they  must  be  treated  as  valid,  and  the  title  acquired  by 
V.  G.  IMvis  to  the  life  estate  of  J.  W.  Davis,  as  to  him  at  least,  ef- 
fectual. For  if  he  might  have  himself  conveyed  and  passed  the 
title  to  his  life  estate,  or  any  quantity  of  interest  in  the  land  less 
than  the  fee,  to  one  person,  and  remainder  in  trust  to  another, 
or  even  retaining  the  reversion,  we  do  not  see  why  the  judgments 
that  he  elected  to  abide  by  should  not  be  held  effectual  for  the  same 
purpose. 

It  is,  however,  contended  for  appellee,  F.  G.  Davis,  that  he  is  not 
bound  by  the  judgment  rendered  in  that  action,  and  that  his  subse- 
quent purchase,  under  execution  and  sheriff's  deed,  operated  to  give 
him  an  absolute  title  to  the  land  and  right  to  immediate  possession, 
notwithstanding  the  previous  purchase  by,  and  conveyance  to,  Q, 
V.  Davis  of  the  life  estate.  But  it  seems  to  us  that  position  is  not 
tenable,  because  the  levy  under  execution  having  been  made  subse- 
quent to  levy  under  the  attachment,  and,  as  stated  in  the  officer's  re- 
turn, |ilso  subject  to  that  levy  whatever  right  or  interest  appellee 
may  have  acquired  by  his  purchase  under  the  execution,  being  lis 
pendeiii^,  must  be  subordinate  to  the  lien  to  the  extent  it  was  ad- 
judged to  exist  and  be  enforcible  in  favor  of  the  attaching  creditor 
against  J.  W.  Davis.  Besides,  appellee  was  a  party  to  the  action  of 
Q.  V.  Davis  against  J.  W.  Davis,  and  although  the  only  contest 
made  between  him  and  the  plaintiff  was  in  reference  to  attached 
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personal  property  claimed  by  him,  there  is  enough  in  the  record  to 
show  he  had  actual  notice  of  the  sale  to  appellant  and  of  exception?j 
filed  to  that  sale,  and,  consequently,  is  bound  by  the  judgment  for 
the  sale  as  well  as  that  confirming  report  of  such  sale  and  directinj? 
a  deed  made  to  her  for  the  life  estate  of  J.  W.  Davis. 

In  our  opinion,  therefore,  Q.  V.  Davis,  now  Dyer,  acquired  a  per- 
feet  title  to  such  life  estate,  and  appellee,  F.  G.  Davis,  can  not,  whih^ 
J.  W.  Davis  lives,  maintain  an  action  for  recovery  of  the  land  frcnn 
her. 

The  judgment  is  reversed  and  cause  remanded  for  dismissal  of  the 
action. 


Graham  v.  Hite. 
{Filed  Nov,  o,  1892.) 

1.  Cotiveyance% — Covenants  running  7vitli  land — A  covenaDt  in  a  deed 
of  conveyance  of  a  city  lot.  to  the  effect  that  "  the  building  or  baildiug:^ 
that  shall  be  erected  on  said  lot  shall  be  of  brick,  and  set  back  the  same 
distance  from  Third  street  as  the  house  now  erected  on  the  sonthwest  cur- 
ner  of  Third  and  Oak  streets,  and  shall  be  snitable  dwellings  for  the  neigh- 
borhood,'' was  evidently  for  the  benefit  of  the  corner  lot  alone,  which  Wft» 
owned  by  the  grantor;  and,  therefore,  one  owner  of  a  subdivision  of  the 
property  conveyed,  who  claims  through  the  (grantee,  can  not  enforce  SHid 
restricting  clause  Bgainst  the  owner  of  another  subdivision  of  said  pr<»p' 
erty,  there  being  no  restriction  concerning  the  erection  of  houses  in  eitht>r 
of  the  deeds  under  which  said  parties  claim. 

2.  Same — Constmction  -%xxQi\\  restriction  was  intended  to  require  that  The 
front  walls  of  the  buildings  thereafter  erected  should  conform  to  the  fro»t 
wall  of  the  corner  house,  and  does  not  prohibit  the  erection  of  dwellin|^j» 
on  said  property  with  u  porch,  stoop  or  platform  nearer  said  street  than 
said  corner  house. 

3.  Practice— Injunctions — Where  a  motion  for  a  preliminary  injunction  ta 
prevent  the  erection  of  a  costly  dwelling-house,  at  a  certain  place,  was  over- 
ruled, and  the  defendant  permitted  to  proceed  for  many  months  with  tlie 
erection  of  his  house,  at  a  cost  of  several  thousand  dollars.  anU  thereafttr 
the  court,  on  final  decree,  issued  a  perpetual  injunction  against  defendant 
on  the  same  evidence  heard  on  the  motion  for  the  preliminary  injunctiiiu, 
and  ordered  him  to  tear  away  a  considerable  portion  of  his  house,  whereby 
it  will  be  greatly  disfigured,  this  court  is  disposed  to  regard  such  final  jud^c" 
ment  as  oppressive,  and  to  reverse  it  unless  it  is  clearly  upheld  and  required 
by  law. 

Humphrey  d-  Davie  for  appellant. 

Geo.  B.  Kastin,  Geo.  H.  Alexander,  Chas.  A.  Wilson  and  Har^L^ 
<&  Ertstin  for  appellees. 

Appeal  from  I^ouisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  December,  1886,  T.  L.  Barrett  sold  and  conveyed  to  J.  L.  Mnt- 
thews  a  parcel  of  land  in  Louisville,  described  thus:  '^Comm^ncinjj 
at  a  point  on  the  west  side  of  Third  street,  81  feet  south  of  the  south- 
west corner  of  Third  and  Oak  streets;  running  thence  along  the  w€^t 
line  of  Third  street  southwardly  108  feet;  thence  westwardly  126 
feet  to  a  ten-foot  alley;  thence  northwardly  along  the  east  line  of 
said  alley  108  feet;  thence  eastwardly  126  feet  to  the  point  of  begin- 
ning." 
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The  deed  then  executed  contains  the  following  condition:  '*It  is 
further  agreed  that  the  building  or  buildings  that  shall  be  erected  on 
the  said  lot  shall  be  of  brick  and  set  the  same  distance  back  from 
Third  street  as  the  hopse  now  erected  on  the  southwest  corner  of 
said  Third  and  Oak  streets,  and  shall  be  suitable  dwellings  for  the 
neighborhood." 

September  5,  1887,  Matthews  conveyed  36J  feet  off  the  south  end 
of  said  parcel  of  land  to  Joyes,  wh'>  conveyed  same  to  J.  C.  Hale 
and  he  to  appellant,  Graham. 

September  7,  1887,  Matthews  conveyed  36 J  feet  ac^oini ng  and 
horth  of  Joves'  lot  to  J.  C.  Hale,  who  conveyed  same  to  appellee, 
Kite. 

It  dors  not  appear  whether  Matthews  has  conveyed  the  remaining 
35  feet  at  the  north  end  of  the  parcel,  and,  consequently,  we  assume 
he  yet  owns  it. 

Hite  having  previously  erected,  and  then  occupying  a  dwelling- 
house  on  the  lot  purchased  by  him,  instituted  this  action  August  19, 
1890,  for  judgment  enjoining  Graham  erecting  a  dwelline-house  on 
his  own  lot  unles-^set  back  —  feet  from  the  line  of  Third  street,  it 
being  stated  in  the  petition  he  was  then  proceeding  to  erect  such 
building  more  than  ten  feet  nearer  Third  street  than  is  the  house  re- 
ferred to  at  corner  of  Third  and  Oak  streets. 

September  2,  1890,  plaintiff  made  a  motion  in  open  court  for  a  pre- 
liminary injunction  according  to  prayer  of  his  petition,  which,  be- 
ing heard  upon  affidavits  agreed  to  be  read  as  evidence,  and,  upon 
-exhibits  filed,  was  overruled;  and  there  being  no  judicial  restraint 
upon  him  defendant  continued  construction  of  his  house,  according 
to  the  original  plan,  and  had,  at  cost  of  several  thousjmd  dollars, 
nearly  completed  it,  when,  July  15,  1891,  without  any  additional  ev- 
idence ia  behalf  of  plaintiff,  the  same  court  rendered  the  judgment 
appealed  from,  requiring  defendant  to  tear  away  a  considerable  por- 
tion of  the  structure,  whereby  it  will  be  disfigured  and  greatly  les- 
sened in  value  and  utility. 

It  seems  to  us  at  the  outset  that  the  judgment  is,  under  the 
-circumstances,  oppressive,  and  should  not  stand  unless  clearly  up- 
held and  require<l  by  law,  especially  as  appellee  has  dealt  with  ap- 
pellant very  unfairly  from  the  beginning. 

The  evidence  shows  appellant  was  ignorant  of  the  restriction  con- 
tained in  the  Barret  deed,  and  so  remained  until  this  action  was 
commenced,  while  appellee  was  aware  of  it,  and  that,  although  the 
foundation  of  appellant's  house  was  completed  by  the  last  of  May, 
1890,  vvherpby  the  general  plan  was  developed,  and  appellee,  in  go- 
ing into  and  out  of  his  own  dwelling-house,  passed  a  very  short  dis- 
tance from  where  the  work  was  going  on— not  over  25  or  30  feet — 
he  gave  no  notice  or  intimation  to  appellant  of  objection  to  the  loca- 
tion of  his  building,  but  waited  until  nearly  three  months'  work 
had  been  done  and  a  large  sum  of  money  had  been  opended  and 
then  commenced  this  action.  His  conduct  does  not,  however,  quite 
amount  to  a  legal  estoppel,  as  con  tended  by  counsel,  and  we  will, 
therefore,  consider  the  other  two  grounds  for  reversal. 

It  seems  to  us  too  plain  for  disi)ute  that  the  parties  to  the  deed 
from  Barret  to  Matthews  intended  simply  for  the  front  wall  of 
•each  building  thereafter  erected  on  said  parcel  of  land  to  conform 
with  the  front  wall  of  the  house  then  standing  at  the  corner  of 
Third  and  Oak  streets  in  respect  to  distance  form  Third 
street,  and  not  to  either  inhibit  erection  or  prescribe  shape  or  di- 
mension of  any  porch,  stoop  or  platform  the  respective  owners 
might  choose  to  build.    And  such  has  been  the  interpretation  of  the 
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deed  by  each  jierson  who  has  erected  a  dweliiiig:- house  on  that  pSLV- 
eel  of  land,  including  appellee,  for  there  projects  from  the  housie  im 
the  lot  retained  by  Matthews  next  to  the  corner  lot,  a  covered  piri- 
form and  steps  six  feet,  add  from  the  house  of  appellee  steji?^  five 
feet.  In  addition  to  which  is  a  bay  window  extending  from  the  g*eo 
ond-story  near  to  the  roof,  and  projecting  about  three  feet  froni  tht* 
front  of  his  house,  while  from  the  corner  house  there  is  a  platform 
and  steps  projecting  only  four  feet  four  inches. 

It  is  manifest  that  Barret,  the  original  grantor,  expected  there 
would  be  erected  cosily  and  showy  dwelling-houses  on  tne  land  wold 
to  Matthews,  varying  in  designs  to  suit  convenience,  taste  or  fumy 
of  the  H'spective  owners,  and,  consequently,  did  not  intend  to  fp- 
strict  them  in  regard  to  size  or  shape  of  porches,  stoops  or  platfonn. 
Therefore,  unless  the  porch  of  appellant  that  appellee  complains  of 
projects  an  unreasonable  distance  beyond  the  front  wall  of  his  house, 
compared  with  like  structures  attached  to  houses  of  appellet^  ami 
Matthews,  or  unreasonably  obstructs  light  and  air,  there  is  no  rnus« 
of  action  against  him,  even  if  bound  by  the  condition  in  the  ikirrtft 
deed. 

The  front  wall  of  his  house  is  on  a  line  of  the  front  wall  of  the  cor- 
ner house.  The  porch  in  question  was,  as  stated  by  the  architect, 
designed  to  be  covered,  but  open,  and  it  is  not  satisfactorily  shown 
in  what  manner,  if  at  all,  light  or  air  will  be  unreasonably  obstriKli?d 
by  it.  The  only  cause  of  complaint  there  can  be  is,  that  it  exieiils 
six  and  seven-tenths  feet  nearer  his  property  line  than  the  iiiHin 
body  of  the  house,  which  certainly  does  n<*t  authorize  the  judj:m*;ut 
for  such  width  of  porch,  attached  to  a  house  set  back  from  thi  siJt^ 
walk,  would  not,  ordinarially,  nor,  compared  with  projc<*tioiis  for 
similar  purposes  fror!i  the  houses  uf  appellee  and  Matthews,  shnold 
be  regarded  as  unreasonable.  We  do  not  intend,  however,  to  dniile 
that  there  might  not  be  such  projections  from  one  house  as  wouldse- 
riously  impair  the  value  and  usefulness  of  other  houses  on  the  sunic 
street,  but  simply  that  looking  to  the  condition  as  set  forth  irt  the 
Barret  deed,  and  the  practical  interpretation  given  to  it  by  apjn  lU-e 
himself,  there  is  not  enough  in  the  record  before  us  to  justify  Uxttit- 
ference  of  the  chancellor. 

But  it  is  not  necessary  to  consider  this  branch  of  the  case  further* 
because  we  are  of  opinion  appellee  has  no  right  to  enforce  the  nitric* 
tion  in  that  deed  against  appellant,  for  Barret  did  not  intend  to  ?*uh- 
ject  any  one  of  the  lots  into  which  the  parcel  conveyed  to  Matt[ie\^'^ 
might  besubsetjuentiy  divided  to  a  restriction  in  its  use  for  b^-nefit 
of  another  or  others  of  such  lots,  nor  does  the  languaire  used  author* 
ize  such  meaning  or  operation  of  that  condition.  Assuming,  as  may 
be  done,  the  condition  is,  in  effect,  an  easement,  it  was  evidently 
created  for  the  benefit  of  the  corner  lot  mentioned,  and  probably 
such  other  lots  in  the  neighborhoo<l  as  were  then  ownwl  by  Barrel, 
and  the  parcel  conveyed  to  Matthews,  as  well  as  lots  intoVhich  it 
might  be  divided,  was  intended  to  be  made  subject  to  the  restriction^ 
not  each  for  use  of  others  of  such  lots,  but  all  for  use  alone  of  the 
corner  lot.  There  was  no  such  restriction  in  any  deed  made  by  Mat- 
thews for  the  two  lots  now  owned  by  appellee  and  appellant,  nor  in 
any  such  deed  made  by  Hale,  through  whom  both  likewise  claiJti; 
consequently,  Matthews,  still  owninij  one  of  the  lots,  could  n<n,  for 
the  use  of  it,  enforce  any  restriction  on  the  lot  of  either  appelK*^  or 
appellant,  nor  could  Hale,  if  he  was  still  the  owner  of  the  lot  beiojig- 
ing  ti) appellee,  enforce  the  restriction  on  appellant;  and  if  neither  tif 
them  could  maintain  an  action  like  this  against  appellant  we  do  nta 
see  how  appellee,  deriving  title  from  them,  can  do  so.    There  niiicht 
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be  covenants  in  deeds  executed  by  a  common  ^r^ntor  to  different 
purchasers,  made  mutually  and  reciprocally  binding  upon  each,  but 
no  such  condition  exists  in  this  case.  The  essential  relation  of  estates, 
dominant  and  servient,  does  not  exist  between  the  lots  owned  by 
appellee  and  appellant,  and,  consequently,  there  is  not  an  easement 
on  either  for  use  of  the  other. 

The  only  case  cited  by  counsel  that  authorizes  this  action  by  ap- 
pellee is  VVinfield  v.  Henning,  21  N.  J.  Equity  Reports,  188.  And 
even  in  that  case  it  was  conceded  an  action  at  law  woijld  not  lie,  and 
upon  supposed  equitable  grounds  alone  the  owner  of  one  lot  was 
held  for  benefit  of  another  owner  to  observance  of  a  covenant  to  the 
common  grantor.  But  the  judgment  of  the  chancellor  in  that  case 
was,  in  Dana  v.  Wentworth,  111  Mass.,  291,  held  to  be  inconsistent 
w  ith  the  decisions  of  courts  of  Massachusetts  and  of  England.  And, 
we  may  add,  that  judgment  can  not  be  supported  by  principle,  be- 
cause it  restricts  one  lot-owner  in  the  use  of  his  property  for  the  ben- 
efit of  another,  with  whom  he  never  contracted  and  to  whom  he 
never  became  bound,  expressly  or  by  implication. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to 
the  chancellor  to  dismiss  the  action. 


Robertson,  Ac.  v.   Robertson. 
{Filed  yov.  17,  1892— 3o/  to  be  reported.) 

1.  PUadini;$ — Honiestend —  The  burden  of  proof  is  on  the  defendant  to  fthow 
that  he  is  entitled  to  a  homeBtead  in  property  sought  to  be  snbjected  by  a 
creditor,  althou^^h  the  plaintiff  alleges  in  his  petition  that  said  land  is  not 
exempt  from  execution  and  is  not  occapied  by  the  defendant  as  a  home- 
stead, and  these  allegations  are  traversed  by  the  defendant  in  his  answer. 

2.  Pleadings — Husband  aud  ivife — Fraud — In  an  action  by  a  debtor  to  sub- 
ject certain  land  alleged  to  have  been  paid  for  by  the  husband  and 
frandulenfly  conveyed  to  the  wife  at  the  husband's  instance,  when  the 
•wife  sets  op  a  claim  to  saicS  land  as  paid  for  by  her,  she  should  clearly  and 
explicitly  explain  in  her  answer  how  she  acquired  her  rights  therein,  and 
an  evasive  and  uncertain  answer  by  her  will  be  regarded  with  suspicion  by 
the  court. 

3.  Liens — Executions — Actions — A  judgment  creditor,  who  has  caused 
his  execution  to  be  levied  on  land  owned  by  the  defendant,  but  which 
had  not  been  conveyed  to  the  defendant,  and  who  caused  the  same  to 
he  sold  under  said  execution  and  then  purchases  it,  may  thereafter  main- 
tain an  action  in  equity  against  the  said  defendant  and  his  wife  to  subject 
»och  land  to  his  debt,  when  it  appears  that  the  debtor,  after  such  execution 
Rale,  had  the  legal  title  to  said  land  conveyed  to  his  wife.  While  such  execu- 
tion sale  conferred  no  right  on  the  plaintiff,  because  the  defendant  did  not 
then  have  the  legal  title  to  the  property,  still  the  levy  of  the  execution  on 
it  gave  him  a  lien  thereon  for  his  debt,  which  he  has  the  right  to  enforce  in 
this  action. 

J.  K.  Gleim  and  J.  E.  Foglo  for  appellants. 

Guffy  &  Ringo  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  Tol  Robertson,  having  a  judgment  against  the  ap- 
pellant, P.  R.  Robertson,  sued  out  execution,  which  %vas  levied  on 
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a  tract  of  land  that  had  been  purchascnl  of  Jacob  Ticheuor.  It  was 
8oId  under  the  execution  and  bid  in  by  the  creditor  for  a  small  sam. 
Subsequently,  he  8uei  out  another  execution,  which  wais  returned 
"no  property." 

At  the  time  of  the  levy  and  the  sale  of  the  land  the  debtor  did 
not  have  the  legal  title  to  it.  Tichenor  conveyed  it  to  the  debtor's 
wife  after  the  creditf)r  had  brought  suit  upon  his  debt.  Thw  is  al- 
leged, and  the  attempted  denial  is  evasive  and  not  sufficient.  The 
creditor  now  Jbrinsfs  this  suit,  claiming  the  land,  in  fact,  belonged 
to  his  debtor,  although  he  had  no  deed  to  it;  that  by  the  levy  upon 
it  he  acquired  a  lien  for  his  debt,  which  he  now  seeks  to  enforce. 

Various  defenses  are  presented.  The  petition  avers  that  the  land 
was  not  exempt  from  execution  and  was  not  occupied  as  a 
homestead.  These  averments  are  denied,  and  a  claim  to  lh<» 
land  as  a  homestead  is  asserted  by  the  appellants.  They  were 
but  statements  of  legal  conclusions;  were  surplusage  and  did  not 
place  the  burden  on  the  plaintiif  of  showine:  that  the  debtor 
and  his  wife  were  not  entitled  to  a  homestead.  It  rested  with  them 
to  so  show,  and  there  is  no  evidence  to  support  the  claim. 

The  petition  avers  that  the  debtor  and  not  his  wife  paid  for  the 
land;  that  it  was  conveyed  to  her  after  the  institution  of  the  suit  at 
her  or  her  husband'^  instance,  and  in  fraud  of  the  creditor. 

The  answer  is  not  of  a  satisfactory  character.  It  is  true  it  denies 
that  the  husband  paid  for  the  land,  or  that  the  conveyanw  was 
fraudulent,  or  that  the  wife  did  not  pay  any  thing  for  it;  but  while 
it  was  a  transaction  with  a  third  party,  yet  the  relative  rights  of  the 
husband  and  wife  are  involved,  and  such  a  transacticm,  occurring, 
as  it  did,  after  the  creditor's  suit  was  brought,  is  suspicious  in  char- 
acter, and  the  claim  of  the  wife  should  be  clearly  and  fully  stated. 
In  this  instance  interrogatories  to  the  appellants  were  attached  to  the 
appellee's  petition.  It  is  true  no  steps  were  taken  to  compel  re- 
sponses, but  they  had  the  right  to  respond  to  them,  and  if  they  had 
done  so  under  oath  their  statements  would  have  been  evidence  for 
or  against  them.  It  seems  to  us  the  wife  should  have  at  leiist  set 
forth  in  her  answer  what  and  how  she  paid  for  the  land.  It  is  not 
sufficiently  explicit.  It  appears  to  be  evasive.  So  much  so  that 
under  ail  the  circumstances  this  court  does  not  feel  authorized  to 
disturb  the  linding  against  her  by  the  chancellor. 

It  follows,  that  while  the  execution  sale  conferral  no  right  ufion 
the  appellee,  inasmuch  as  the  debtor  did  not  have  the  legal  title  to 
the  land,  yet  the  levy  gave  him  a  lien  upon  it  for  his  debt,  which 
he  has  the  right  to  assert  in  the  mode  now  adopted. 

It  is  said,  however,  that  this  is  not  so,  because  he  had  a  complete 
remedy  at  law.  If  this  statement  of  fact  be  true,  then  the  legal 
statement  is  correct. 

It  issiud  that  as  the  appellee  had  bought  the  land  at  the  execu- 
tion 8ale,he  had  the  right,  under  sections  9  and  11,  article  12,  chapter 
38  of  the  General  Statutes,  to  give  the  debtor  notice,  and  by  motion 
obtain  a  judgment  for  the  possession;  and  if,  upon  the  trial,  it  ap- 
peared the  debtor  did  not  have  a  legal  title,  then  the  court  could,  in 
the  same  proceeding,  subject  the  land  to  the  payment  of  the  debt, 
as  in  case  of  a  return  of  "no  property  found." 

The  statute  provides,  however,  that  in  order  that  the  relief  last 
mentioned  may  be  granted,  such  steps  shall  betaken  or  pleadinp 
filed  as  are  necessary  in  an  equitable  proceeding.  Thus  we  see  that 
in  such  a  case  a  perfect  remedy  can  not  be  had  at  law.  The  proceed- 
ing must  be  converted  into  one  like  this  one.  An  equitable 
proceeding  must  be  set  on  foot,  and  this  being  so  the  statutory  pro- 
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visions  should  not  be  construed  as  depriving  the  creditor  of  the  right 
to  brin^  this  character  of  an  action. 

The  judgment  in  this  case  enforcing  the  lien  also  embraces  a  per- 
sonal one  tor  the  debt,  although  such  a  Judgment  had  been  entered 
in  the  former  suit.  Upon  the  return  of  the  cause  an  order  must  be 
entered  reciting  that  the  satisfaction  of  one  shall  operate  as  the  sat- 
isfaction of  both. 

The  judgment  is  affirmed. 


COCANOUGHER,    &C.    V.   GrEEN. 

{Filed  X(n\  26,  1892.) 

1.  Specific  execution  of  a  contract  i>y  a  court  of  equity  is  not  a  vi after  of  ai>5olute 
right  in  either  party  thereto,  \i\xX  rests  in  the  sound  and  reasonnble  judgment 
of  the  court,  and  will  never  decree  it  except  it  be  in  all  respects  equita- 
ble. 

2.  Same — Laches—  Li  mi  tat  ion—  K\\\\o\\ig\\  the  right  to  maintain  an  action  on 
a  contract  may  not.  be  barred  by  any  Htatate  of  limitation,  still  a  court  of 
equity  will  refuse  to  speoificnlly  enforce  such  contract  where  the  party  seek- 
ing it  has  been  guilty  of  such  conduct  or  laches  as  to  make  it  inequitable 
and  unjust  to  |2:rant  such  relief,  or  as  amounts  to  a  discharge  or  abandon- 
ment  of  the  cuutraot  by  him«  or  to  an  equitable  estoppel  ;  and  one  who  is 
himself  in  default,  and  has  failed  to  perform  his  part  of  the  contract,  can 
not.  as  a  rule,  maintain  an  action  for  its  specific  enforcement. 

Il  this  action  plaintiffs  seek  the  specific  enforcement  of  a  contract  by  which 
defendant,  nearly  fifteen  y^ars  ago,  promised  to  permit  them  to  redeem  certain  - 
of  t-beir  land  purchased  by  defendant  at  a  judicinl  sale.  It  appears  that 
plaintiffs  abandoned  said  contract  almost  as  soon  as  it  was  made,  and  per- 
formed no  part  of  their  obligation  under  it  :  and  it  is  held  that  they  have 
been  guilty  of  such  conduct  and  laches  as  to  authorize  defendant  to  regard 
the  contract  as  abandoned  by  them;  therefore,  tii^y  are  not  entitled  to  the 
relief  they  seek.  • 

W.  (J.  McChord  for  appellants. 

John  \V.  Lewis  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judj^e  Lewis. 

February,  1872,  C.  C.  Cocanaugher  conveyed  to  trustees  for  benefit 
of  creditors  all  his  personal  property  not  exempt  from  ex'-»cution  und 
a  tract  containing  abmit  308  Ht*res  of  hind;  there  being,  however, 
excepted  his  homestead  and  dower  right  of  his  wife,  Luelnda. 

In  April  his  creditoi-s  agreed  that  she  should  receive,  in  satisfac- 
tion of  her  dower  rijjht,  thus  relinquished,  the  excess  of  what  the 
personal  property  mip:ht  sell  for  above  amount  it  was  appraised 
at,  which  turned  out  to  be  about  $782;  and  there  was  some  sort  of 
ajfreement  whereby  he  was  to  receive,  in  satisfa<'tion  of  his  home- 
stead right,  amount  of  profit  that  might  be  realized  by  resale  of  cer- 
tain property  purchased  at  the  assi«:nee'.s  sale  by  persons  acting  in 
his  interest. 

Under  Judgment  in  favor  of  the  trustees  the  tract  of  land  was,  Oc- 
tober 4,  1872,  sold,  Sidney  Green  becoming  purchaser,  at  the  price  of 
|9,90U,  for  which  he  executed  two  sale  bonds  of  equal  amounts,  bear- 
ing interest  from  date  and  payable  in  one  and  two  years. 
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October  31,  1872,  a  written  contract  was  made  between  Ore^n  of 
one,  an'l  C.  C  and  Lucinda  Cocauaugher  of  the  other  part*  hy  whiih 
it  was  ajjreed  that  if  they,  or  any  one  for  them,  paid  the  sale  bfjntl^ 
executed  by  him  as  they  respectively  fell  due,  and  also  balance  of 
the  debt  due  to  him  from  C.  C.  Cocanauprher,  that  might  be  left  after 
deducting  therefrom  his  pro  rata  share  of  estate  in  handf^  of  the 
trustees,  he  would  reconvey  the  land  to  C.  C.  Cocanal^K*l*^*^  *'r  aoy 
person  to  whom  he  directed  it  conveyed. 

It  was  further  agreed  that  toward  payment  for  the  land  tht*y  were 
to  transfer  to  him  whatever  money  they  would  be  entitteti  to  on 
acTount  of  the  relincjuishment  of  their  homestead  and  dower  rights; 
and  it  was  recited  in  the  contract  they  had  that  day  jflveii  tirfler^ 
therefor  on  persons  who  had  purchased  personal  property  at  Ihea"*- 
signee's  sale. 

This  action  was  instituted  by  i\  C  and  Lucinda  Cocaix^iugbpr, 
April  21,  1889,  for  specific  performance  of  that  contract,  to  the  extent 
of  requiring  Green  to  convey  to  Lucinda  115  acres  of  the  land,  !*<& 
acres  thereof  having,  in  October,  ]877,  bf:en  sold  and  coineye<i  by 
him  to  another  person  ;  and  judgment  is  asked  also  for  *2,(XMt,  alleir*<J 
to  have  been  paid  by  them  to,  or  received  by,  him  in  ex<*e*s  uf  the 
agreed  price  of  the  land. 

The  first  ground  made  in  brief  of  counsel  for  reversal  of  thf  judg* 
ment  dismissing  the  action  is,  that  the  lower  court  imprfjperly 
overruled  the  motion  of  appellants  for  a  continuance. 

It  seems  the  principal  part  of  the  property,  profit  on  resale  of 
which  was  relied  uf>on  by  appellant,  C  0.  Cocanaugher,  to  i my  off 
the  sale  bonds  executed  by  appellee,  Green,  consisted  of  hor*{f»?i  anil 
mules  sent  to  the  southern  markets;  and  one  of  the  queHtifm-*  of  fuel 
involved  is  how  much,  if  any,  profit  was  realizerl  from  thai  venture 
and  paid  by  those  making  sitle  of  the  stojk  to  appellee.  It  was  aI?fo 
made  a  question  whether  he  received  any  part  of  the  sum  of  |78i 
payable  to  liucinda. 

The  additional  evidence  it  was  the  object  of  the  continuance  to 
procure,  as  dis(?losed  by  the  affidavit  filed,  beari*  directly  u|hhi  thtt?e 
two  issues,  and  would  tend  to  support  the  allegations  of  the  petition. 
l^ut  it  is  needless  to  consider  that  irround  of  reversal  until  we  detef- 
mine  the  action  could  be  maintained  with  such  additional  evitlentc 
before  us. 

Specific  execution  of  a  contract  in  equity  is  a  matter  not  of  ab^-- 
lute  right  in  either  party,  but  of  sound  and  reasonable  diseretioo  in 
the  court,  and  will  never  be  adjudged  except  it  is  strictly  H|uita- 
hie  to  do  so.  (Story's  Etjuity,  742.)  For,  although  an  action  for 
s}>eciHc  execution  of  a  contract  in  writing  is  not  barred  by  the  stat- 
ute of  limitation  before  expiration  of  fifteen  years,  never! heleri*^  a 
party  may  be  guilty  of  such  conduct  or  laches  as  to  make  it  inequit- 
able and  unjust  to  grant  to  him  relief,  or  as  amounts  to  a  discharge  r>r 
al>andonment  of  the  contract,  or  to  an  equitable  estoppel;  and,  m  a 
general  rule,  he  can  not  maintain  such  action  at  any  time  wiiho^it 
showing  he  has  been  in  no  default  and  has  taken  all  projHir  ?jtep* 
toward  performance  on  his  part. 

It  does  not  appear  that  appellants,  at  date  of  the  contract,  hado 
relied  on  any  other  means  to  pay  off  the  two  sale  bonds  as  they  fd 
due,  except  said  sum  of  $782,  agreed  by  the  creditors  to  be  paid  i< 
Lucinda  lor  her  dower  right,  and  the  amount  of  expected  profits  ot 
sale  of  the  horses  and  mules  Kent  South,  not  alleged  or  provt^l  t 
much  exceed  $8,01)0. 

It  is,  however,  admitted  by  C.  T'.  Cocanaugher  that,  accepting  t 
true  the  statement  or  representation  of  appellee,  confirm**d  hj-  h 
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own  ajfent  and  attorney,  that  no  profit  had  been  made  on  the  sale  of 
the  horses  and  mules,  he  abandoned  the  contract  and  in  1873  leased 
the  land  from  appellee,  agreeing  to  pay  rent  therefor,  and  so  contin- 
ued in  the  attitude  of  tenant  instead  of  purchaser  until  1877,  when 
he  voluntarily  removed  from  it. 

It  further  appears  that  the  sale  in  1877  and  receipt  by  appellee  of 
purchase  price  of  all  the  land,  except  the  llo  acres  now  In  contro- 
versy, was  at  the  time  known  to  and  acquiesced  in  and  is  not  even 
now  complained  of  by  appellants. 

It  is,  how-ever,  alleged  in  the  petition,  as  an  excuse  for  abandoning 
the  contract  and  long  acquiesencein  the  claim  and  exercise  of  owner- 
-ship  of  the  land  by  appellee,  that  he  combined  with  the  agent  and  at- 
torney of  appellant  C.  C.  Cocanaugher,  10  misrepresent  and  deceive 
hini  in  respect  to  profit  on  sale  of  the  horses  and  nmles.  actually  made 
and  received  by  appellee.  But  as  such  fraudulent  misrepresenta- 
tion was  made,  if  at  all,  in  1873,  it  seems  to  us  it  can  not  now  be 
pleaded  as  an  excuse  for  the  long  delay  in  bringing  this  action,  lor 
.section  6,  article  3,  chapter  71,  General  Statutes,  provides  that  no 
action  for  relief  for  fraud  shall  be  brought  ten  years  after  time  of  per- 
petration of  the  fraud. 

We  thus  have  the  case  of  a  vendor  bringing  an  action  for  specific 
execution  of  a  contract,  entered  into  nearly  filt<  en  years  previously, 
4ind  practically  atMUuhmed  by  him  almost  the  same  length  of  time, 
without  any  legal  or  equitable  excuse  for  such  long  delay.  More- 
over, it  is  not  alleged  or  proved  that  the  piaintitts  are  now,  or  ever 
have  been,  ready,  able  and  willing  to  perform  their  part  of  the  con- 
tract. For,  conceding  that  profit  on  the  horses  and  nmles  was  actu- 
ally made  and  paid  to  appellee,  still  the  amount  thereof,  according 
to  the  estimate  of  appellants,  even  when  added  to  the  suuj  of  $782, 
fell  short  of  paying  the  sale  bonds  and  amount  of  C.  C.  Cocanaugher's 
indebtednesss  to  appellee,  shown  to  be  about  $1,31K);  in  fact  the  re- 
sources relied  on  by  them  were  not  sufficient  to  pay  the  first  of  the 
«ale  bonds  falling  due;  and  it  is  not  alleged  that  the  purchase  price 
of  the  land  had  been  or  could  be  paid  except  by  charging  appellee 
with  rent  of  the  land  for  more  than  fourteen  years,  during  which 
period  it  was  with  the  knowledge  and  consent  of  appellants  claimed 
and  used  by  appellee  as  his  own,  and  part  of  the  time  occupied  by 
them  as  tenants. 

Appellee  might,  upon  failure  of  appellants  to  meet  and  pay  off  the 
55ale  bonds  as  they  contracted  to  do,  have  enforced  his  lien  upon  the 
land  for  satisfaction  of  the  entire  purchase  price ;  but  he  could  not 
have  maintained  such  action  at  any  time  after  abandonment  of  the 
<*ontract  by  appellants,  which  this  record  makes  very  plain,  he  con- 
sented and  agreed  to;  and  if  he,  after  such  agreement,  could  not 
have  enforced  collection  of  the  purchase  price,  certainly  appellants 
ou^ht  not  to  be  permitted,  after  a  delay  ot  nearly  fifteen  years,  to 
enforce  execution  of  the  contract,  especially  when  it  does  not  appear 
they  were  ever  able  or  offered  to  perform  their  part  of  it,  in  the 
manner  contemplated. 

It  seems  to  us  the  essential  grounds  for  relief  in  this  case  are  want- 
ing, and  the  judgmefit  is,  therefore,  affirmed. 
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Chemical  National  Bank  of  New  York  v.  Wagner,  asb'ee 
First  National  Bank  of  New  York  v.  Same. 
(Filed  Nov.  29,  18920 

1.  BiHs  anti  ttofts  An  innooent  pnrchaser,  for  value  and  without  noticet  of 
a  ue((utiable  note  of  a  corporation  takes  it  at  his  peril  as  to  the  authoritj  o( 
the  officer  of  the  corporation  to  draw  said  note  for  it,  by  whom  it  purports 
on  its  face  to  have  been  drawn.  Against  snch  a  holder  the  corporation 
may  plead  want  of  authority  in  snch  officer  to  bind  it  by  e-xecating  soch 
note. 

In  this  case  it  is  held  that  under  the  by-laws  of  a  certain  corporation  its 
treasurer  had  no  authority  to  draw  notes  in  its  name. 

2.  Snmc — Innoctiit  pitnhast'ts  -A  negotiable  note  of  a  corporation,  drawn 
in  the  name  of  the  corporation  by  its  treasurer  and  made  payable  to  him- 
self individually  and  indorsed  by  him  iudividnally  and  delivered  to  the 
president  of  the  corporation,  carries  on  its  face  sufficient  notice  of  its  in- 
lirmity  to  put  a  purchaser  on  inquiry,  and  one  purchasing  it  can  not  be 
regarded  as  an  innocent  holder  for  value,  and  without  notice  of  any  infirm- 
ity therein. 

Wm.  WorthiiiKton,  W.  B.  Burnett  and  John  S.  Duoker  for  ap- 
appellants. 

C.  L.  Raison,  J.  V.  Wright  and  C.  J.  Helm  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judsre  Bennett. 

The  Swift  Iron  and  Steel  Works  Company  is  a  corporation  created 
by  the  Le;ji.slature  of  this  State  in  January,  1871. 

"At  the  time  of  the  transactions  in  controversy  in  this  case,  E.  L. 
Hari)erwas  president  of  the  company,  and  J.  H.  Mathews  was  its 
treasurer.  There  were  also  a  vice-president  and  board  of  directors  of 
said  company. 

The  powers  of  each  are  set  forth  in  the  company's  by-laws  as  fol- 
lows: **Section  3.  All  contracts  and  obliyfations  biiidinar  the  corpora- 
tion may  be  sijjne<l  by  the  president  or  vice  presi<lent."    **Sei'tion  5. 
The  treasurer  shall  have  charjre  of  the  iinanct's  of  the  company  ami 
shall  sij3;n  all  checks  and  receive  and  account  fof  all  moneys  and 
property  coming  into  his  hands."    **Secti(m  8.  There  shall  be  a  busi- 
ness committee,  consisting  of  the  president  and  vice-president,  who 
shall  have  full  power  to  transact  the  business  of  the  company  under 
such  restrictions  as  the  board  of  direction*  may  devise  from  time  to 
time.'*  This  by-law  was  amended  so  as  to  authorize  either  mem- 
ber of  the  business  committee  to  act  in  the  absence  of  the  other,  iind, 
in  the  absence  of  both,  "the  treasurer  shall  have  |)ower  to  act  as 
such  committee.*'    J.  H.  Mathews,  in  April  and  May,  1887,  drew 
six  promissory  notes  in  the  name  of  the  Swift  Iron  and'Steel  Works 
for  $25,000  each,  due  respecti  vely  in  four  months,  and  signed  by  him  as 
treasurer,  and  made  payable  to  himself  individually,  whichhethen 
indorsed   individually  and  (ielivered  to  E.  L.    Harper,  who  wa** 
then  vii»e-president  of  the  Fidelity  National  Bank   of  Cincinnati. 
Said  IIar})er,  as  vice-presi<lent  of  the  Fidelity  National  Bark  of 
Cincinnati,  indorsed  said  notes  to  the  appellants— two  to  the  Chem- 
ical National  Bank  and  four  to  the  First  National  Bank— to  collater- 
ally secure  loans  of  nmney  to  the  Fidelity  National  Bank. 

Not  long  thereafter  the  Fidelity  National    Bank  and  the  Swif 
Iron  and  Steel  Works  becoming  insolvent,  made  an  assignments 
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the  equal  benefit  of  creditors.  The  appellants  filed  th^se  collaterals 
in  the  suit  by  the  assignee  of  the  Swift  Iron  and  Steel  Works  to  have 
its  affairs  settled  and  assets  distributed  for  the  purpose  of  obtaining 
their  pro  rata  thereon.  The  lower  court  rejected  their  claim  upon 
the  ground  that  J.  H.  Mathews,  as  treasurer,  had  no  authority  to 
issue  them  |»ayable  to  himself  individually,  hence  they  were  void  at 
the  instance  of  the  company. 

The  appellants  contend  that  said  Mathews  did  have  authority  to 
issue  saia  notes;  but  if  he  did  not  the  notes  were  negotiable  paper, 
and  they  were  purchasers  thereof,  for  value,  having  no  notice  of  any 
infirmity  in  them. 

It  is  conceded  for  the  sake  of  the  argument  that  the  notes  dated  at 
Cincinnati,  Ohio,  indorsed  and  payable  to  order  at  a  bank  in  New 
York,  were,  by  the  laws  of  Ohio  and  New  York,  negotiable  paper, 
and  that  the  appellants,  as  inn<K*ent  holders  thereof  for  value,  are 
not  prejudiced  by  any  equities  existing  between  the  antecedent 
parties,  of  which  they  had  no  notice,  or  notice  of  such  facts  as  sliould 
put  them  upon  inquiry  as  to  the  existence  o'i  the  antecreclent  equi- 
ties; but  the  rule  protecting  innocent  purchaseis  of  negotiable  paper 
against  antecedent  ecjuities  does  not  apply  to  the  authority  to  make  the 
paper.  The  holder  of  the  paper  purchases  it  at  his  peril  in  reference 
to  the  authority  to  make  it.  Caveat  emptor  applies  to  him  in  full 
forc*e  in  reference  to  the  authority  to  make  the  paper.  For  instance, 
if  the  person  making  the  paper  professes  to  act  as  agent  for  another, 
the  person  purchasing  it  must  look  out  for  the  agent's  authority  to 
make  the  paper.  The  purchaser  purchases  at  his  peril  as  to  the  au- 
thority of  the  agent.  The  same  rule  applies  to  an  agent  of  a  corpo- 
ration issuing  paper  in  the  name  of  the  corporation.  The  purchaser 
of  the  paper  buys  it  at  his  peril  as  to  the  agent's  authority  to  issue 
it.  The  only  exception  is,  if  the  agent  of  the  corporation,  in  issnlng 
the  pnper,  acts  within  the  scope  of  his  authority,  but  in  the  particu- 
lar instance  wrongfully,  of  which  thr  purchaser  for  value  had  no  no- 
tice, nor  of  such  facts  as  should  put  him  upon  in(]Uiry  as  to  the 
authority  in  the  particular  case,  then  the  innocent  purchaser  would 
be  protected  upon  the  ground  that  the  corporation,  whose  agent, 
acting  within  thescope  of  his  authority  and  with  the  consent  of  the 
corporation,  should  sutfer  by  the  wrongful  act  of  the  agent  acting 
within  said  scope,  rather  than  an  innocent  purcliaser.  So  the  ques- 
ti<m  is,  did  Mr.  Mathews  have  authority  to  issue  these  notes?  We 
think  not,  for  the  following  reasons:  By  the  tifth  by-law,  supra,  his 
authority  is  confined  to  taking  charge  of  the  finances  of  the  com- 
pany, signing  its  checks,  receiving  and  accounting  for  its  money 
coming  to  his  hand,  and  by  an  amendment  to  act  as  a  business  com- 
mitten  in  the  absence  of  the  president  and  vice-president.  Now,  by 
the  fifth  by-law,  he  had  no  authority  to  issue  sairl  notes,  and  there  is 
no  pretense  that  he  issued  them  as  a  committee.  IJiit  suppose  he 
did;  had  he  the  authority  to  do  so?  We  think  not.  In  the  first 
place,  because  if  he  could  issue  them  at  all,  he  could  do  so  only  in 
case  of  discharging  the  business  of  the  company  in  the  absence  of 
the  president  and  vice-president,  and  it  is  not  shown  that  they  were 
absent,  which  absence  is  a  condition  precedent  to  such  authority; 
and,  in  the  second  place,  the  business  committee,  including  the 
president,  vice-president  and  treasurer,  were  ccMifined  to  transacting 
the  legitimate  business  of  the  company  subject  to  the  discretion  of  the 
board  of  directors,  and  it  is  not  shown  that  they  conferrerl  authority 
upon  the  committee  to  issue  these  notes  or  any  notes  of  the  kind  which 
would  be  beyond  the  scope  of  their  authority  as  a  business  commit- 
tee.   Nor  is  it  shown  that  they,  or  any  of  them,  ever  exercised  such 
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authority  with  or  without  the  authority  of  the  board  of  directora, 
wave  the  treasurer's  action  in  this  instance,  which  action  was  an  at- 
tempt by  the  treasurer  to  bind  his  principal  as  its  agent  to  pay  hira, 
as  principal,  the  sum  that  the  notes  called  for. 

To  allow  the  agent  to  thus  bind  his  principal,  without  authority  from 
him  to  do  so,  would  at  once  destroy  ffood  faith  on  the  part  of  the  afrent 
and  l)ecome  the  most  jjfiarinK  fraud;  to  prevent  which,  and  to  pro- 
tect the  principal,  the  law  declares  such  transactions  void  at  his  in- 
stance. The  principal  may  give  authority  to  his  agent  to  thus  bind 
him,  and  an  agent  in  like  manner  may  bind  the  corporation  he  rep- 
resents, if  he  acts  under  the  **immediate  instructions  from  some 
other  superior  atrenf' authorized  to  thus  act,  or  from  the  board  of 
directors.    (1  Morawitz  on  (Corporations,  section  527.) 

It  does  not  appear  that  the  board  of  directors  authorized  J.  H. 
Mathews  to  thus  act,  and  if  Mr.  Harper  authorized  him  to  thus  issue 
said  notes,  it  was  an   attempt  to   bind  the   company  for   his  per- 
sonal benetit  in  connection  with  another    corporation    not    within 
the  scope  of  his  authority,  and  was  a  fraud  upon  his  principal.  Now 
the  notes  bear  upon  their  face  the  conclusive  evidence  of  the  fact 
that  they  were  issued  by  Mr.  Mathews,  as  agent,  to  himself,  as  prin- 
cipal, which  was  notice   of  itself  to  the  appellants  that  tlie  notes 
w-ere  void  at  the  instance  of  the  company,  which  destroyerj  their 
immunity  as  innocent  purchasers,  consequently  they  could  not  re- 
cover thereon  unless  they  could  show  that  the  company,  by  its  supe- 
rior otticer,  authorized  him  so  to  do,  or  its  board  of  directors,  with  like 
authority,  authorized  Mr.  Mathews  to  thus  issue  the  notes,  because 
theapj)ellants,  being  pHma  facie,  not  innocent  purchasers,  the  notes 
being  void  upon  their  face,  they,  in  order  to  entitle  them  to  recover 
from  the  company,  must  show  that  they  were  issued  rightfully  and 
properly  by  the  company's  agent,  which  they  have  failed  to  do. 

The  judgment  is  affirmed. 

There  is  no  brief  on  tile  for  the  appellees. 


WiftsoN  V.  Campbell,  &c, 
iFiled  Dec,  3.  1892— A"o^  to  be  reported.) 

DetcJetiCs  estate  -Homestead — Trusts— -Xtx  a  controversy  between  a  dece- 
dent*A  widow,  who  wan  his  second  wife,  and  ihe  heirs-at-law  of  the  decedent's 
first  wife,  concerning  the  widow's  right  to  a  homestead  in  certain  land  to 
which  decedent  had  the  legal  title  and  which  he  occupied  as  a  homestead  st 
the  time  of  his  death,  the  widow^s  homestead  right  therein  can  not  be  de* 
feated  except  upon  the  clearest  proof  by  the  children  that  they  are  entitled 
to  the  immediate  possession  of  such  property. 

Although  there  is  some  parol  evidence  that  condnces  to  show  that  the  land 

'  was  paid  for  with  the  first  wife*s  estate  in  1S50,  under  some  agreement  that 

she  was  to  have  it,  yet  it  appears  that  the  legal  title  had  been  in  the  hosband 

for  almost  forty  years,  and  the  proof  is  not  sufficient  to  establish  a  resalt- 

ing  trust  in  favor  of  the  first  wife's  heirs,  thus  defeating  the  widow's  olaim. 

John  W.  Lewis  for  appellant. 

J.  W.  S.  Clements  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 
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This  is  a  controversy  between  the  widow  of  Josiah  Wilson,  who 
was  his  second  wife,  and  the  children  of  his  tirst  wife.  Some  of 
the  latter  are  dead,  but  they  are  represented  in  this  litigation  by  their 
children. 

At  his  death  he  had  the  leo^al  title  to,  and  was  with  her,  who  is 
now  his  widow,  livinj?  upon  the  land  in  contest.  She  claims 
it  as  a  ho:nestea.i.  The  heirs  i)f  the  first  wife  deny  she  has  any 
right  whatever,  and  «iy  they  are  the  owners  and  entitled  to  the  im- 
mediate possession.  It  is  proven  the  land  is  worth  less  than  a  thou- 
sand dollars;  that  it  was  occupied  bona  fide  by  the  husband  and 
wife  \vhen  the  for-ner  died  as  their  home,  and  has  ever  since  beea 
so  used  by  the  widow. 

There  is  no  doubt  she  !s  entitled  to  what  she  claims,  unless  the 
claimants,  as  heirs  of  the  first  wife,  are  entitled  to  the  immediate 
possession  of  the  property.  They  claim  it  upon  the  ground  of  a 
resulting  and  enforceable  trust.  It  is  shown  that  a  part  of  the  land 
was  obtained  by  means  of  estate  that  the  tirst  wife  derived  from  her 
father.  It  was  held  in  the  name  of  her  brother,  and  as  long  ago  a& 
April  24,  I80O,  was  conveyed  by  him  to  the  husband,  Josiah  Wilson. 
She  also  had  some  estate  coming  to  her  from  other  relatives  and  it 
was  traded  for  certain  land,  her  brother  holding  the  title  to  it  also, 
and  it  finally  exchanged  for  the  remainder  of  the  land  in  contest,  the 
deed  being  made  to  the  husband  April  2o,  1850.  It  does  not  appear 
why  the  deeds  were  made  to  the  husband  instead  of  the  wife,  unless 
it  was  because  they  br)re  that  relation  to  each  other.  There  is  some 
evidence  that  when  the  wife  parted  with  a  portion  of  what  she  was 
entitled  to,  it  was  agreed  that  she  was  to  have  the  land  that  was 
gotten  in  exchange;  but  it  is  shown  she  knew  the  deeds  were  made 
to  her  husband.  It  was  done  many  yetirs  before  her  death,  and 
nearly  forty  years  before  the  bringing  of  this  suit. 

Our  present  statute,  adopted  in  1852,  provides  that  where  a  deed  is^ 
made  to  one  person,  and  the  consideration  paid  by  another,  no  trust 
shall  result  in  favor  of  the  latter;  but  these  conveyances  were  prior 
to  its  enactment,  and  while  it  is  true  if  the  land  really  belonged  to 
the  first  wife  the  husband  had  a  life  estate  in  it,  and  the  remainder 
parties  could  not  sue  for  the  possession  until  his  death,  yet  the  testi- 
mony as  to  the  alleged  trust  is  not  of  such  a  satisfactory  character 
that  it  should  prevail  against  the  widow's  claim  to  a  homestead. 
The  heirs  could  have  sued  for  the  correction  of  the  deed  and  the 
establishment  of  the  trust  at  anytime  after  the  tirst  wife's  death. 
The  legal  title  was  in  the  husband  for  nearly  forty  years,  and  hold- 
ing it  thus,  the  wife,  who  is  now  his  widow,  lived  upon  it  with  him 
for  ten  or  fifteen  years  before  his  death. 

Upon  this  state  of  case  a  trust  should  not  be  raised  upon  parol  tes- 
timony of  an  unsatisfactory  character  to  defeat  the  widow's  claim  to 
a  homestead  right  in  the  land.  Such  a  claim  under  such  circum- 
stances would  not  be  heard  as  against  creditois  of  the  husband. 

The  Judgment  is  reversed  for  further  proceedings  consistent  with 
this  opinion. 


Thompson  v.  Thompson,  &i\ 
(FUed   Oct.  25,  1892.) 

1.  Ejectment — Burden  of  proof —In  kvl  action  of  ejectment  the  barden  of 
proof  IB  on  the  defendant  where  the  fir^t  paragraph  of  the  answer  trayerses 
plaintiff's  claim  of  ownership  and  to  right  of  possession,  and  the  secondi 
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paragraph  thereof  allegeA  that  an  absolute  gift  of  the  land  involved  had 
b.'^en  made  by  the  plaintiff  to  his  ^on,  tinder  whom  defendant  olaimQd.  and 
that  the  son  had  entered  and  held  possession  of  said  land  adverseljr  for 
more  than  fifteen  years. 

2.  Appeal— Weight  ^h en  rrn//W  -Although  it  i.-*  by  oar  Code  made  a  enow 
tor  a  new  trial  that  the  verdict  is  not  supported  by  sufficient  evide&cefK 
judgment  will  not  be  reversed  on  appeal,  merely  because  the  verdict  is  not 
sustained  by  a  preponderance  or  the  weight  of  the  evidence;  a  reversal  will 
'be  granted  only  when  the  verdict  is  clearly  and  palpably  contrary  to  the 
^evidence. 

3*  Adverse  possession — Z:>'/V/f/irf— The  evidence  herein  authorized  the  jory 
to  find  that  the  plaintiff  had  made  an  absolute  gift  to  his  son  of  the  JAod 
herein  involved  in  1867,  and  that  the  son  bad  held  it  adversely,  claiming  it  ns 
his  own,  for  more  than  fifteen  years  previous  to  his  death  and  the  iustita 
tion  of  this  action. 

4.  Samt-  -Estoppel'  -Certain  writinf^s  executed  by  the  son,  after  he  had  bwn 
In  possession  of  such  land  for  more  than  fifteen  years,  wherein  he  acknowl- 
edges that  his  father  had  merely  loaned  said  land  to  him,  and  that  he  hud 
never,  at  any  time,  claimed  it  adversely,  do  not  conclude  or  estop  the  heirs 
of  the  son  to  assert  that  the  posse:ssion  of  the  son  was  all  the  time  advert. 
or  that  title  had  been  perfected  in  him  by  reason  oT  the  gift  by  the  father 
and  the  adverse  possession  by  the  son  for  fifteen  yenrs  before  the  signinff  of 
«uch  papers.  The  weight  of  such  papers,  signed  by  the  son,  as  evidence  Ik 
for  the  jury  to  determine. 

ii.  Instructions — Adverse  possession — An  instruction  that  if  the  father  msde 
an  absolute  and  unconditional  verbal  gift  of  the  land  to  his  sou,  in  parsa- 
ance  of  which  the  son  entered  into  possession,  claiming  titla  accordiD(<  to 
the  gift,  and  that  if  such  possession  continued  for  a  period  of  fifteen  years 
and  was  actual,  visible  and  notorious,  that  then  such  possession  was  adverse 
and  the  jury  must  find  for  defendant,  correctly  presented  the  meaning  and 
effect  of  adverse  possession  as  involved  in  this  action.  It  was  not  essential 
that  the  instruction  should  embody  the  idea  that  the  possession  of  the  son 
must  have  been  hostile  in  thex^ommencement  and  continued  uninterruptedly 
for  fifteen  years,  open  and  of  such  a  character  as  to  indicate  that  the  son 
claimed  the  land  as  his  own. 

Breckinridge  &  Shelby  and  C.  J.  Bronston  for  appcdlant. 
Jno.  R.  Allen  for  appellees. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judpre  Lewis. 

This  is  an  aolion  brought  May,  1, 1888,  by  apv)ellant,  P.  H.Thomp- 
son, against  Margaret  Thompson,  widow,  and  Rodes,  Charles  and  C. 
C.  Thomi^on,  children  and  heirs  of  Rodes  Thompson,  .son  of  plaint- 
iff, for  recovery  of  a  tract  of  about  100  acres  of  land. 

While  the  allegation  of  the  petitioYi  that  plaintiff  is  owner  and 
entitled  to  possession  of  the  land  is  denied  in  first  paragraph  of  the 
answer,  in  the  second  defendants  state  that,  for  consideration  of  love 
and  affection,  an  absolute  gift  of  it  was  made  by  plaintiff  to  his  son 
Rodes,  under  which  he  took,  and  for  more  than  fifteen  years  befon 
commencement  of  the  action,  held  possession  adversely.  It  is,  there 
fore,  manifest  the    burden    of    proof  was  on  defendants  to  shov 
plaintff  had  been  divested  of  title,  thus  confessed  lo  have  been  one 
in  him,  bv  adverse  |>ossession,  affirmatively  pleaded.    The  evidenc 
introduced  on  behalf  of  defendants  uncontradicte<i,  as  was  the  casr 
at  conclusion  of  it,  fully  supported  their  claim  of  title,  and,  conse 
quently,  the  motion  then  made  for  an  instruction  to  the  jury  to  fln< 
for  plaintiff  was  properly  overruled.    The  same  motion  was  noao 
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and  overruled  at  conclusion  of  the  entire  evidence;  but  we  need  not 
review  the  ruling  then  made,  because  it  is  subordinate  to  the  ques- 
tion that  arose  on  motion  for  a  new  trial,  whether  the  verdict  is  sus- 
tained by  sufficient  evidence. 

Although  it  is,  by  subsection  6,  section  840,  Civil  Code,  made  in 
terms  a  cause  for  new  trial  that  the  verdict  is  not  sustained  by  suffi- 
<*ient  evidence,  this  court  will  not  reverse  simply  because  a  verdict 
is  not  in  our  opinion  sustained  by  a  preponderance  or  the  weight  of 
-evidence,  but  only  where  it  is  clearly  and  palpably  against  it. 

About  the  year  1867,  plaintiff,  P.  H.  Thompson,  placed  his  son 
Bodes  in  possession  of  about  150  acres,  including  the  100  acres  in 
dispute,  which  was  part  of  his  home-tract,  containing  about  1,200 
acres.  He  also  placed  two  other  sons  and  a  daughter  in  poasession 
of  a  part  of  his  tract,  but  some  years  after  that  dates  though  before 
■expiration  of  fifteen  years,  concluding  the  quantity  he  had  set  apart 
to  Rodes  and  another  son  was  an  undue  portion,  he  became  dissatis- 
tied  and  cut  off  and  repossessed  himself  of  enough  of  each  tract  to 
reduce  it  to  about  100  acres,  which  was  defined  and  identified,  as  had 
been  the  original  parcel  of  150  acres.  The  evidence  clearly  shows 
that  from  18(37  to  his  death  in  188H,  Rodes  Thompson  had  continu- 
ous possession,  use  and  enjoyment  of  the  100  acres  of  land.  He 
erected  improvements  upon  it  and  obtained  policies  of  insurance  in 
his  ow'n  name,  and  when  the  dwelling  was  burned  collected  and 
appropriated  the  insurance  money.  He  listed  and  paid  taxes  on  it. 
From  time  to  time  he  leased  parts  of  it  to  and  collected  rents  from 
various  tenants,  including  his  father.  In  fact,  he  had,  without  any 
question  or  interference  whatever  by  his  father  up  to  1884,  as  full 
possession,  use  and  control  of  the  land  as  if  he  had  been  the  actual 
owner  of  an  indefeasible  title.  In  addition  to  all  these  acts  of  own- 
ership, of  which  his  father,  residing  not  one  mile  away,  was  cogni- 
zant  and  never  objected  to,  several  disinterested  witnesses  testify  that 
on  various  occasions  the  plaintiff  told  them  he  had  given  the  land 
to  his  son  and  disavowed  his  once  ownership  and  control  of  it,  and, 
in  1878,  actually  executed  a  receipt  which,  fairly  interpreted,  prac- 
tically amounts  to  an  admission  he  had  given  the  land  to  his  son, 
and  disclaimer  of  ownership  in  himself. 

It  appears  that  previous  to  that  time  a  policy  of  insurance  on  the 
dwelling-house,  afterwards  destroyed  by  fire,  had  been  issued  to  Rodes 
Thompson,  and  objection  was  made  by  the  insurance  company  to 
paying  amount  of  insurance  on  the  ground  he  was  not  the  owner. 
Thereupon,  in  addition  to  receipt  of  the  money  given  by  Rodes  him- 
self, P.  H.  Thompson  executed  the  following  writing:  *'I  hereby 
acknowledge  the  receipt  of  my  son,  Rodes  Thompson,  of  the  sum  of 
$800  to  him  by  the  Kenton  Insurance  Company  for  the  loss  under 
this  policy,  and  in  consideration  of  such  payment  so  made  I  hereby 
waive  and  release  all  my  rights,  if  any  I  had  or  have^  to  compensa- 
tion of  said  loss.*'  There  is  evidence  on  the  other  hand  of  plaintiflF 
and  others  tending  to  show  he  did  not  give  the  land  to  Rodes  Thomp- 
son; and,  in  addition,  there  was  introduced  a  paper  executed  by  him 
at  the  instance  and  at  the  hoiuse  of  his  father,  in  which  it  is  stated 
substantially  the  latter  had,  a  number  of  years  previously,  loaned  to 
him  use  of  the  100  acres  of  land,  and  that  he  then  recognized  it  to 
be  the  land  of  his  father,  with  the  unimpaired  right  to  retake  posses- 
sion and  dispose  of  it  at  his  pleasure ;  and,  furthermore,  that  he, 
Kodes,  never  held  said  land  adversely  to  his  father,  but  all  the  time 
recognized  his  title  as  perfect. 

In  1884,  another  paper  was  prepared  by  his  brother,  which  he  was 
induced  to  sign,  containing,  in  the  language  used,  a  solemn  disavowal 
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of  any  right  to  the  land,  and  admission  of  title  at  that  date  in  hijc 
father. 

Rodes  Thompson  married  in  1869  ajralnst  his  father's  will,  and 
there  never  was  afterwards  much  intei  course  or  good  feeling  between 
his  wife  and  father's  family,  nor  do  Rodes  and  her  appear  to  have 
always  lived  together  harmoniously.  He  was  very  dissipated,  and,  as 
a  consequence,  generally  embarrassed  financially  ;  and,  at  the  time 
the  last  paper  was  given,  sued  his  brother,  who  had  required  him  to 
make  a  settlement.  The  evidence  is  such  that  it  might  have  been 
reasonably  inferred  by  the  jury  that  not  only  was  Rodes  Thompson^ 
on  account  of  his  dependence  upon  his  father,  without  disposition  or 
will  to  resist  any  demand  made  on  him,  but  that  the  papers  provwi 
t03  much,  for  they  were  evidently  prepared  in  pursuance  of  advice 
of  a  lawyer,  and  with  a  view  to  defeat  his  title,  probably  already  ac- 
quired by  more  than  fifteen  years'  possession,  under  what  he  might 
be  able  to  show  was  an  unconditional  gift.  Therefore,  as  evidence,  the 
papers  can  not  be  necessarily  treated  as  conclusive  on  the  issue  of 
fact  in  favor  of  the  plaintiff,  nor  do  they  amount  to  an  estoppel,  for 
at  these  dates,  more  than  fifteen  years  after  1867,  Rudes  Thompson 
had  or  had  not  acquired  a  perfect  title  to  the  land.  If  he  had,  then 
H.  P.  Thompson  could  not  have  then,  by  any  legal  proceeding,  di- 
vested him  of  title  or  possession  of  the  land  ;  and,  consequently, 
neither  the  position  nor  rights  of  plaintiff  were  altered  or  in  any 
way  aff'ected  by  what  was  stated  or  admitted  in  the  papers.  If  he 
did  not  then  have  title  it  was  because  there  had,  in  fact,  never  been 
any  verbal  gift  of  the  land  nor  adverse  possession  under  it,  and,  con- 
sequently, H.  P.  Thompson's  right  to  recover  the  land  was  not  im- 
paired by  reliance  on  any  such  conception  or  admission,  his  right  to 
maintain  an  a?tion,  if  he  had  any,  being  as  complete  in  1888  as  it 
was  in  1884. 

It  seems  to  us  the  statements  and  admissions  contained  in  those 
papers  do  not  constitute  an  estoppel  in  any  sense  of  the  term.  What 
they  amounted  to  as  evidence  on  the  issue  or  fact  was  for  the  jury  to 
determine. 

It  thus  results  as  our  opinion  that  the  instruction  asked  to  the  ef- 
fect that  if  plaintiff,  relying  on  statements  and  promiscM  contained 
in  those  papers,  withdrew  his  demand  for  possession  and  consented 
for  Rodes  to  remain,  the  jury  should  find  for  plaintiff,  was  properly 
refused  by  the  court. 

The  instruction  given,  and  which  presents  the  true  issue,  is  as  fol- 
lows: **If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
Patrick  Henry  Thompson,  made  an  absolute  and  unconditional  ver- 
bal gift  of  his  entire  title  to  the  land  described  In  the  petition  to  his 
son,  Rodes  Thompson,  and  in  pursuance  of  such  irift  he,  the  said 
Rodes  Thompson,  entered  into  the  possession  thereof,  claiming  title 
thereto  according  to  such  gift,  and  tnat  such  possession  of  said  land 
continuetl  lor  a  period  of  fifteen  years  previous  to  Rodes  Thompson's 
death,  and  during  such  p)eri()d  his  said  possession  was  actual,  visible 
and  notorious,  then  such  possession  is  adverse  and  the  jury  should 
find  for  the  defendant." 

It  seems  to  us  the  meaning  and  effect  of  adverse  possession,  as  ap- 
plicable to  this  case,  could  not  be  more  fully  nor  accurately  defined, 
and  if  there  is  any  lault  in  it,  defendants,  not  plaintiffis,  were  liable 
to  be  prejudiced  thereby;  but  counsel  contends  it  was  error  to  refuse 
an  instruction  asked  embodying  the  idea  that  adverse  possession 
sufficient  to  defeat  the  legal  title  of  plaintiff  must  have  been  hostile 
in  the  commencement  and  continue  uninterruptedly  for  fifteen  years. 
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«nd  open  and  of  such  character  as  to  clearly  show  that  Bodes 
Thoniipson,  the  occupant,  claimed  the  land  as  his  own. 

A  joint  tenant  may,  by  adverse  possession  for  fifteen  years,  defeat 
any  recovery  by  his  co-tenant;  so  a  lessee's  adverse  possession  for  the 
statutory  jperiod  takes  the  right  of  even  his  landlord's  entry;  but  as 
the  entry  is,  in  each  of  such  cases,  amicable,  and  no  presumption  of 
adverse  claim  exists,  adverse  possession,  in  order  to  bar  recovery, 
should  be  brought  to  notice  of  the  joint  tenant  or  landlord  and, 
therefore,  proved  to  have  been  open  and  of  such  character  as  to 
clearly  show  that  the  occupant  claimed  the  land  as  his  own.  But  in 
this  case,  as  in  every  one  like  it,  where  it  is  shown  an  absolute  gift 
of  land  was  made  by  the  father  to  the  son,  and  that  the  latter  took 
and  held  under  it,  adverse  possession  follows  and  continues  as  a  legal 
consequence,  and  the  donor  must  be  presumed  to  have  had  notice  of 
such  adversary  claim,  because  it  was  intended  and  procured  by  him 
to  be  so. 

Perceiving  no  error  of  law  accruing  on  trial  of  this  case,  and  the 
verdict  not,  in  our  opinion,  being  clearly  against  the  evidence,  the 
judgment  is  affiruied. 


Cargill  v.  Commonwealth.' 
{Filed  Dec,  13,  1892.) 

1.  Weight  of  verdict  of  jury — On  the  trial  of  a  defendant  for  detaining  a 
-woman  against  her  will,  with  the  intention  of  havintr  carnal  knowledge  with 
her,  the  qnestion  whether  tlie  woman  acted  against  her  own  will  is  for  the 
jury  to  determine;  and  if  supported  by  any  evidence  the  verdict  will  not  be 
reversed  in  absence  of  errors  of  law  on  the  trial. 

2.  Criminal  Iniv^ Instructions — When  the  Commonwealth,  on  the  second 
trial  of  a  defendant,  proves  his  statements  on  the  first  trial,  which  do  not, 
in  any  sense,  amount  to  a  confession,  the  accused  is  not  entitled  to  an  in- 
struction that  the  confession  of  the  defendant  will  not  warrant  a  conviction 
unlet^s  accompanied  by  other  evidence  that  the  offense  was  committed,  &c. 

3.  Ctiminal  In-iv — Evidence — In  the  absence  of  any  thing  •  indicating  an 
abnse  of  its  discretion  in  that  regard,  this  court  will  not  hold  that  the  trial 
jndge,  without  sufficient  cause,  permitted  the  Commonwealth  to  introduce  a 
witness  after  both  sides  had  closed  their  evidence. 

4.  Specific  acts  of  unc/uistity  on  th?  part  of  the  prosecuting  Jemnle  witness  can 
not  be  proved  by  a  defendant  charged  with  detaining  such  witness  against 
her  will,  with  the  intention  of  having  carnal  intercourse  with  her. 

5.  Ctiminal  laio — Evidence — Practice — The  fact  that  the  jury,  on  the  second 
trial  of  accused,  w«re  permitted  to  take  with  them,  whv-n  retiring  to  consider 
■of  their  verdict,  the  indictment,  which  had  written  on  it  the  verdict  of  the 
first  jury,  finding  defendant  guilty,  is  no  ground  for  a  reversal,  when  it 
appears  this  defendant  did  not  object  thereto  at  the  time.  By  proper  vigi- 
lance his  objection  in  this  regard  might  have  availed  him. 

Smith  &  Robbins  for  appellant. 

W,  J.  Hendrick  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  the  second  conviction  of  the  appellant,  Frank  Cargill,  for 
detaining  Lillian  Yarbroger  against  her  will,  with  the  intention  of 
having  carnal  knowledge  with  her. 
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The  punishment  awarded  on  the  first  trial  was  three  years,  and 
upon  the  last  trial  three  and  a  half  years  in  the  penitentiary.  The 
case  upon  the  former  appeal  will  be  found  reported  in  12  Ky.  LiAW 
Rep.,  149. 

The  testimony  is  quite  conflicting,  whether  the  conduct  of  the  ap- 
pellant was  against  her  will.  But,  under  the  rule  that  governs  this 
court  in  a  criminal  case,  the  fact  that  it  is  conflicting  forbids  a  rever- 
sal, although  the  weight  of  the  evidence  may  seem  to  us  to  be  ujkhi 
the  side  of  the  appellant. 

In  such  case  the  finding  of  the  jury  is  conclusive,  and  in  the  al)- 
sence  of  substantial  legal  error  the  verdict  must  stand.  C/omplaint 
is  not  made  of  the  instructions,  .^ave  it  is  said  the  entire  law  of  the 
case  was  not  given  to  the  jury. 

It  is  urged  that  this  consisted  in  failing  to  instruct  under  section 
240  of  the  Criminal  Code,  which  provides  that  a  confession  of  a  de- 
fendant, unless  made  in  op»en  court,  will  n«t  warrant  a  conviction 
unless  accompanied  with  other  evidence  that  such  an  offense  was 
committed. 

A  case  was  not,  however,  presented  for  such  an  instruction.  A 
witness  testified  to  what  the  accused  had  sworn  upon  the  former 
trial.  It  did  not,  however,  in  the  least  degree,  amount  to  a  confes- 
sion. His  then  testimony,  as  proven  by  this  witness,  who  was  then 
a  juror,  if  true,  showed  that  he  did  nut  commit  the  ofi'ense  charged, 
but  that  the  woman  was  a  willing  party  to  all  that  occurred. 

After  the  clase  of  the  evidence  upon  both  sides,  the  court  permit- 
ted the  State  to  introduce  a  witness  and  prove  by  her  a  statement  of 
the  accused.  The  trial  court  has,  in  tne  interest  of  justice,  a  broad 
discretion  in  such  a  matter,  and  in  the  absence  of  a  manifest  abuse 
of  this  discretion  its  action  should  not  be  disturbed,  and  there  is  no 
sufHcient  reason  to  do  so  in  this  instance. 

The  accused  offered  to  prove  specific  acts  of  unchastity  with  other 
men.  The  evidence  was  properly  rejected.  If  this  were  true,  it 
would  not  haveshown  that  the  appellant  was  not  guilty  of  detaining 
her  for  an  immoral  purpose  against  her  will. 

In  rape  the  character  of  the  prosecutrix  for  cha'^tity  may  be  im- 
peached, but  it  must  be  done  by  evidence  of  her  general  reputation 
and  not  by  proof  of  particular  iqstances  of  unchastity.  ^3  Greenleaf 
on  Evidence,  Ejection  214.) 

While  the  language  of  the  State's  attorney  in  the  argument  of  the 
case  was  quite  emphatic  in  saving  that  the  testimony  of  the  accused 
showed  him  to  be  an  infamous  perjured  scoundrel,  yet  it  did  not 
pass  the  proper  limit,  looking  at  the  evidence  from  his  standpoint. 
The  ground  mostly  relied  on  in  argument  for  a  reversal  is,  that  the 
jury,  when  they  retired  to  make  their  verdict,  took  with  them  to 
their  jury- room  the  indictment,  and  that  upon  the  baick  of  it  was 
written  the  former  verdict. 

The  Criminal  Code,  section  248,  provides  that  a  jury,  upon  retiring 
to  deliberate  as  to  a  finding,  may  take  with  them  all  papers  and 
other  things  that  have  been  given  in  evidence. 

It  has  always  been  customary  and  is  proper  for  them  to  take  the 
indictment.  That  the  indorsement  of  the  former  verdict  was  allowed 
to  remain  on  it  was,  of  course,  an  oversight,  but  the  appellant  made 
no  objection,  and  it  was  his  business  as  much  as  that  of  the  other 
side  to  see  that  the  proper  papers  were  taken  by  the  jury,  and  if  not 
being  done  to  call  the  court's  attention  to  it.  By  proper  vigilance 
upon  his  part  his  right  of  objection  would  have  been  available  to 
him. 

An  accused  has  a  right,  of  which  he  can  not  be  deprived,  to  be  in 
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court  when  the  case  is  submitted  to  the  jury.  He  has  a  right  to  see 
what  papers  they  take  to  iheir  jury-rooin,  and  to  make  any  question 
he  desires  relative  thereto. 

If  the  jurymen,  or  any  of  them,  saw  the  indorsement,  it  does  not 
appear,  however,  to  have  controlled  their  verdict.  They  did  not 
lina  a  like  one,  and  the  judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Central  Passenger  Railway  Co.  v.  Chatteeson. 
(Filed  Sept.  U,lSd2.) 

The  nppcUee  has  the  right  at  any  time  after  the  appeal  is  granted  to  file  the  tran- 
script with  the  same  effect  as  if  filed  by  appellant,  and  may,  therefore,  upon 
a  transcript  thns  filed  by  him,  move  ti  affirm  as  a  delay  case. 

Humphrey  <&  Davie  and  Kohn,  Baiid  and  Speclcert  for  appel- 
lant. 

Stone  &  Sudduth,  O'Neal,  Phelps  &  Pryor  and  Davis  &  O'Doherty 
for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour. 

The  appeal  in  this  ease  was  granted  by  the  lower  court  on  the  19th 
of  May,  1892.  A  supersedeas  bond  was  executed  in  due  time,  and,  on 
the  19th  of  July,  the  transcript  was  filed  by  the  appellee  in  the  clerk's 
office  of  this  court.  There  are  now  pendingr  for  our  consideration  two 
motions— one  by  the  appellant  to  strike  the  appeal  from  the  docket, 
and  one  by  the  appellee  to  affirm  the  judgment  as  a  delay  case.  The 
provisions  of  the  Code  bearing  upon  the  questions  raised  by  the  mo- 
tions are : 

Section  738.  **The  appellant  shall  file  the  transcript  in  the  clerk's 
office  of  the  Court  of  Appeals  at  least  twenty  days  before  the  first  day 
of  the  second  term  of  stiid  court  next  after  the  granting  of  the  appeal,, 
unless  the  court  extend  the  time,  as,  for  cause  show,  the  court  may 
do;  "  and 

Section  741.  "The  appellee  may  file  an  authenticated  copy  of  the 
record  in  the  clerk.'s  office  of  the  Court  of  Appeals  with  the  same 
efTect  as  if  filed  by  appellant ;  "  and 

Section  759.  *'lf  an  appt*al  with  a  supersedeas  be  taken  for  delay 
merely,  the  appellee  may,  at  any  time,  move  the  court  to  affirm  the 
judgment  as  a  delay  case.  *  *  *  Whereupon,  the  court  shall  exam- 
ine the  record,  and,  if  they  find  no  error  in  tlfe  proceedings,  and  be- 
lieve the  appeal  was  prosecuted  for  delay  merely,  they  shall  affirm 
the  judgment." 
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It  seems  to  us  that  the  reason  and  the  letter  of  the  statute  so  plainly 
•secures  to  the  appellee  the  rig^ht,  at  any  time  after  the  appeal  is 
granted,  to  file  the  transcript  and  urge  a  speedy  trial  of  the  appeal, 
that  we  would  deem  it  unnecessary  to  write  an  opinion  upon  the  mo^ 
tions  were  it  not  for  the  fact  that  we  have  been  referred  to  the  rul- 
ings of  the  Court  of  Appeals  in  two  cases,  which,  it  is  insisted,  support 
the  appellee's  contention.    The  argument  is  that  the  appellant,  hav- 
ing executed  a  supersedeas  bond,  thereby  rendering  the  Judgment 
•safe,  and  itself  liable  for  both  interest  and  damages,  it  can  not  be 
hastened  in  the  appeal,  but  has  the  full  time  allowed  by  the  Code  in 
which  it  c*an  keep  the  appeal  in  abeyance.     We  have  examined  the 
cases  referred  to.    In  one,  Dulaney  v.  Murphy,  12  Ky.  Law  Rep., 
688,  the  judgment  appealed  from  was  rendered  December  12,  189U, 
and  the  aj)peal  wa.s  granted  at  the  same  time,  the  supersedeas 
bond  being  executed  a  few  days  thereafter.    The  appellee  filed  the 
record    in   the  Appellate   Court   on    the    16th   of    December,  and 
thereupon  moved  the  court  to  dismiss  the  appeal,  and  the  court  sa**- 
tained  the  motion,  dismissing  the  appeal  upon  the  ground  that  the 
judgment  appealed  from  was  not  final,  the  court  in  its  opinion  saying 
that  the  appellee's  '*right  to  file  the  record  and  make  the  motion  is 
not  denied*.    This  question,  if  there  be  one,  is  not  made."    The  other 
case  is  that  of  the  Louisville  Water  Works  Co.  v.  Clark, sheriff.    In 
that  case  the  judgment  was  rendered  October  27,  1890,  and  an  appeal 
was  then  granted  and  t  he  judgment  superseded.  On  December  11th  the 
appellee  filed  the  transcript  in  the  Appellate  Court  and  moved  that 
the  judgment  be  affirmed  as  a  delay  case.    On  December  18th  thl< 
motion  was  overruled,  no  reasons  being  uiven  so  far  as  the  record 
shows.    In  February,  1891,  the  ciise  was  passed  for  oral  argument, 
and  on  February  23,  1892,  the  motion  to  affirm  as  a  delay  case  was 
renewed.    The  appellant  objected  to  the  motion,    but   on    March 
8,  1892,  the  motion  was  sustained  and  the  judgment  was  affirmed. 
No  opinion  was  delivered. 

It  will  thus  be  seen  that  in  the  first  case  the  question  was  not  made 
or  decided  ;*and  in  the  second  case  we  have  nothing  in  the  record  to 
show  the  reasons  of  the  court  for  its  rulings.  If  the  objection  had 
been  made  that  the  appellee  could  not  file  the  record,  and  thereby 
hasten  the  action  of  the  court  ujwn  the  appeal,  it  seems  that  the 
court,  in  overruling  the  motion,  would  (as  the  appellant  asks  us  to 
do  in  this  case)  have  stricken  the  case  from  the  docket;  but,  instead 
of  that,  the  case  is,  after  the  overruling  of  the  motion  to  affirm,  paj!«ed 
for  oral  argument,  and  is  subsequently,  upon  reconsideration,  affirmed 
as  a  delay  case.  The  court  can  only  speak  by  its  records,  and  the 
record,  instead  of  sustaining  the  contention  of  the  appellant  now 
made  before  us,  shows  nothing  further  than  that,  upon  the  first  con- 
sideration of  the  motion,  the  court  did  not  regarcf  the  case  us  one 
which  should  be  affirmed  as  a  delay  case,  but,  upon  reconsideration, 
changed  its  opinion  and  sustained  the  motion.  All  of  which  assumes 
the  right  of  the  appellee  to  file  the  record  before  the  expiration  of 
the  time  allowed  the  appellant  by  section  738, 

It  does  seem  to  us  that  the  rule  contended  for  by  the  appellant 
would  absolutely  annul  the  provisions  of  sections  741  and  759.  The 
swiftest,  the  plainest  judgment,  even  a  judgment  on  a  promissoo* 
note  by  default,  could,  by  the  taking  of  an  appeal  and  the  execution 
of  bond,  be  delayed  at  the  will  of  the  defendant.  A  party  could,  by 
praying  an  appeal  in  the  lower  court,  suspend  all  action  until  nfter 
the  expiration  of  the  twenty  days  preceding  the  first  day  of  the  sec- 
ond term  of  the  App?llate  Court  from  the  granting  of  the  appeal,  and 
at  the  end  of  that  period,  although  he  had  lost  his  right  under  that 
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appeal,  he  would  still  have  the  ri^ht  to  obtain  an  appeal  from  the 
«lerk  of  the  Appellate  Court,  which  would  have  the  same  eflTect,  and 
would  still  further  suspend  any  action  by  the  appellee  or  the  court 
4]ntil  after  the  expiration  of  the  twenty  days  before  the  first  day  of 
the  second  term  after  the  granting  of  that  appeal ;  and,  therefore,  the 
provisions  of  the  Code  allowing  the  appellee  to  file  the  record  in  the 
Appellate  Court  with  the  same  effect  as  if  filed  by  the  appellant,  and 
giving  him  the  right,  at  any  time,  to  move  the  court  to  affirm  the 
Judgment  as  a  delay  case,  amount  to  nothing.  They  secure  to 
the  appellee  no  right  whatever.  For,  if  the  appellant  fails 
to  file  the  transcript  in  the  time  named  in  section  738,  the  appel- 
lee, by  simply  filing  a  copy  of  the  judgment  and  bond,  can  have  the 
appeal  dismissed  with  damages.  In  that  case  (in  event  of  the  failure 
of  the  appellant  to  tile  the  transcript  in  time)  his  right  to  that  appeal 
is  gone— the  judgment,  in  legal  contemplation,  ceases  to  be  super- 
seded, and  there  is  no  case  for  aflSrmance.  But  if  this  view  should 
be  considered  technical,  still  the  appellant,  who  has  abandoned  the 
appeal  granted  him  by  the  lower  court,  may  obtain  an  appeal  from 
the  clerk  of  the  Appellate  Court,  which  has  the  same  effect  as  the 
original  appeal,  suspends  (if  counsels'  argument  is  correct)  hH  action 
by  the  appellee  until  the  time  allowed  him  to  file  the  transcript  has 
expired,  at  which  time  his  right  to  an  appeal  is  lost  entirely,  and 
will,  on  motion  of  the  appellee,  be  dismissed  with  damages.  80,  in 
any  state  of  case,  the  motion  to  dismiss  answers  every  purpose. 

It  is  no  answer  to  this  assertion  of  the  appellee's  right  to  say  that 
the  appellant  has,  by  his  bond,  not  only  secured  the  judgment  and 
interest  thereon,  but  damages  also,  for  in  many  cases  the  interest 
and  damages  will  prove  an  inadequate  compensation.  Were  it  not 
so,  why  have  we  a  law  providing  for  the  summary  disposition  of 
delay  cases?  A  party's  right  to  an  appeal  is  not  upon  the  same  foot- 
ing as  the  right  to  institute  an  acticm.  One  having  a  cause  of  action 
-can  not  be  compelled  to  assert  it  in  the  courts.  He  can  choose  his 
own  time  to  act ;  but  when  he  does  appeal  to  the  courts  the  spirit  of 
the  law  requires  of  him,  as  well  as  of  his  adversary,  a  dilirrent  prose- 
cution of  the  cause  to  its  final  determination.  Either  party  will  al- 
ways, upon  a  proper  showing,  be  accorded,  both  in  the  lower  court 
and  in  the  Appellate  Court,  a  reasonable  time  to  prepare  his  case ; 
but  neither  has  the  right  to  wantonly  vex  his  adversary  with  unnec- 
•essary  delays.  Section  738  of  the  Code  was  Intended  not  to  enlarge, 
but  to  restrict  the  appellant's  right.  He  may  file  the  transcript,  if  he 
-can  obtain  it  the  same  day  the  appeal  is  granted  him,  but  he  rmist 
file  it  within  the  time  named.  Section  741  secures  to  the  appellee 
the  same  right.  The  motion  to  strike  the  appeal  from  the  docket  is 
overruled. 

We  have  examined  the  record,  and  we  do  not  believe  that  the  appeal 
is  prosecuted  for  delay  merely,  and,  therefore,  the  motion  to  affirm 
the  judgment  as  a  delay  case  is  overruled. 


Ford  Lumber  and  Mfg.  Co.  v.  McQut:ex. 

{Filed  Dec.  14,  181)2.) 

1.  NavigabU  streams — A  creek  sasceptible  at  certain  periods  of  the  year  of 
Yalnable  ase  for  the  purpose  of  floating  lot^s  to  market,  and  which  has  been 
continuously  so  used  for  more  than  twenty  years,  must  be  conftidered  to 
i;hat  extent  a  navigable  and  floatable  stream,  subject  to  the  use  of  the 
public. 
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2.  Stvfte-  -Damage  from  lod^mmt  of  one^s  logs  on  land  of  another — Where  the 
owner  of  logs  has  been  neglij^ent  in  placing  or  leaving  them  on  the  baoka  of 
a  navigable  stream,  and,  by  reason  of  that  negligence,  the  logs  have  lodfr^ 
on  another's  land,  the  owner  is  liable  for  the  damage  whether  he  nndertakee 
to  reclaim  the  logs  or  not.  If,  however,  the  log^  were  thrown  npon  the  laad 
by  inevitable  casualty,  the  owner,  unless  he  should  reclaim  them,  ie  not  liable 
for  the  damage  done  by  the  lodgment,  or  by  the  remaining  of  the  logs  on 
the  laud.  If  he  does  reclaim  them  he  is  liable  only  for  the  d%magee  sus- 
tained by  reason  of  the  logs  being  allowed  to  remain  on  the  land  an  unrea- 
sonable length  of  time  and  the  damage  done  to  the  land  by  their  removal. 
He  is  not  liable  for  the  damage  done  by  the  lodgment  of  the  logs.  (Ingalls 
V.  Hart  Hardware  Co.,  ante  447.)  And  if  he  was  not  able  to  remove 
the  logs  in  a  reasonable  time,  because  of  the  fault  of  the  owner  of  the 
land  or  because  of  his  unreasonable  demands,  he  should  not  be  held  liable 
for  the  delay. 

8.  Same— Counterclaim — In  this  action  to  recover  the  possession  of  logs 
which  had  lodged  on  defendant's  land,  in  which  plaintiff  sued  out  an  order 
of  delivery  and  took  the  logs  off  the  land,  the  damages  which  defendant  is 
entitled  to  recover  are  the  subject  of  a  counterclaim. 

Riddle  &  Riddle  and  Beckuer  &  Jouett  for  appellant. 

J.  B.  White  lor  appellee. 

Appeal  from  Kstlll  Court  of  ('oinmon  Pleas. 

Opinion  of  the  court  by  Judp^e  Barbour. 

Appellee  is  the  owner  of  a  tract  of  land  lying  on  Station  Camp 
creek,  a  tributary  of  the  Kentucky  river.  This  creek  is  susceptible, 
at  certain  periods  of  the  year,  of  valuable  use  for  the  purpo^se  or  float- 
ing logs  to  market,  and  had  been  continuously  so  used  for  more  than 
twenty  yeai^s,  and  must  be  considered,  to  that  extent,  a  navismble 
or  floatable  stream,  subject  to  the  use  of  the  public.  (Carter  v.  Thurs- 
ton, r>8  N.  H.,  104;  42  Am.  Rep.,  584;  Lawson's  Rights  and  Reme- 
dies, seditions  2927  and  2928.) 

Appellant  owned  a  number  of  saw  logs  which  it  had  placed  in 
and  along  the  banks  of  the  creek,  above  the  appellee's  land,  for  the 
purpose  of  being:  floated  down  to  the  Kentucky  river,  and  thence  to 
their  mill.  In  August,  1891,  there  was  an  unusually  high  tide,  and 
appellant's  logs  were  carried  out  of  the  channel  of  the  creek  onto 
appellee's  land,  where  about  3(10  of  them  lodged,  covering,  several 
acres  which  were  in  corn. 

In  October,  and  again  in  April,  1892.  appellant  undertook  to  re- 
move them,  but  appellee  refused  to  allow  them  to  be  removed  until 
the  damages  which  he  had  sustained,  by  reason  of  the  logs  lodgin? 
cm  his  land,  had  been  paid.  In  May,  1892,  appellant  instituted  this 
action  for  the  recovery  of  the  logs,  and  sued  out  an  order  of  deliver}' 
and  took  them  off"  the  land.  In  hauling  off  the  logs  roads  were 
made  on  the  land  and  gullies  were  cut  into  it. 

In  his  answer  apijellee  charges  that  appellant  was  negligent,  and 
that  but  for  such  negligence  the  logs  would  not  have  lodged  on  his 
land,  and  claims  damages  by  reason  of  the  lodging  and  the  remain- 
ing of  the  logs  on  his  land,  as  well  as  the  damage  done  in  their 
removal.  The  appellee  having,  upon  his  counterclaim,  obtain«l  a 
verdict  and  Judgment  for  $150,  the  appellant  prosecutes  this  appeal. 

The  first  objection  urged  is,  that  the  damages  claimed  were  not 
the  subject  of  a  counterclaim  ;  but  in  the  view  we  take  of  the  rase 
we  think  diflferently.    (Tinsley  v.  Tinsley,  15  B.  M.,  454.) 

Although  Station  Camp  creek  was  a  navigable  stream,  if  appel- 
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lant  was  negligent,  and  by  reason ;of  that  negligence  the  logs  were 
allowed  to  lodge  on  appellee's  land,  it  is  liable  for  the  damages, 
whether  it  undertake  to  reclaim  them  or  not.  If,  however,  the  logs 
were  thrown  upon  appellee's  land  by  inevitable  casualty,  appellant 
(unless  it  should  reclaim  them)  is  not  liable  for  the  damage  done  by 
the  lodgment,  or  the  remaining  of  the  logs  on  the  land.  Appellant 
could,  if  it  chose  to  do  so,  abandon  them. 

Upon  these  propositions  all  the  cases  agr^e.  Both  the  common 
law  and  th^  civil  law  hold  that  where  the  owner  of  property,  carried 
away  by  intevitable  accident,  sees  fit  to  abandon  it,  he  can  not  be 
held  liable  for  any  injuries  which  it  may  have  done  to  the  property 
of  others. 

If,  however,  he  seeks  to  reclaim  it,  the  civil  law  requires  him  to 
make  good  the  damage  \yhich  it  has  caused  to  the  property  of  oth- 
ers. **He  who  desires  to  have  back  the  materials  of  his  building 
that  is  fallen  down,  or  that  which  a  flood  hath  carried  away  from 
his  land  and  thrown  upon  another  man's  ground,  is  obliged,  on  his 
part,  not  only  to  indemnify  the  proprietor  of  the  said  ground  as  to 
what  damage  shall  happen  to  be  done  by  his  taking  away  the  things 
which  have  been  thrown  upon  it,  but  he  is,  moreover,  bound  to  re- 
pair ail  the  damasre  which  has  been  already  done  to  the  ground  by 
the  things  since  they  were  cast  upon  it;  but  if  he  chooses  rather  not 
to  take  away  any  thing  he  will  owe  nothing;  for  if  he  abandons  to 
theproprietor  of  that  ground  all  that  has  been  cast  upon  it,  he  is 
not  bound  to  make  good  a  damage  that  has  happened  by  the  bare 
effect  of  that  accident,  and  it  is  enough  that  he  loses  what  the.acci- 
dent  has  carried  away  from  him." 

Such  is  the  civil  law  and  the  weight  of  authority.  The  majority 
of  the  adjudications  of  the  other  States  hold  that  the  rule  of  the  com- 
mon law  on  this  point  is  the  same  as  that  of  the  civil  law.  (Foster 
V.  Juniata  Bridge  Co.,  Penn.  State,  393;  55  Am.  Reps,  and  Notes, 
506;  Gould  on  Waters,  section  102;  Sheldon,  v.  Sherman,  42  N.  Y., 
484;  I  Am.  Rep.,  569  )  The  case  of  Sheldon  v.  Shannan  cites  Reeder 
V.  Anderson,  4  Dana,  193,  as  sustaining  this  doctrine. 

In  New  Hampshire,  however,  the  court  holds  that  one  has  the  right  to 
use  a  public^strea  m  in  a  proper  and  reasonable  manner  to  float  his  logs, 
and  it  they  strand  on  the  land  of  a  riparian  owner  he  is  not  liable 
for  an  injury  thereby  to  the  land,  unb^ss  negligent,  and  may  enter 
upon  such  land  to  reclaim  the  logs,  but  is  liable  for  any  improper 
use  of  the  stream  or  unnecessary  injury  to  the  land.  (Carter  v.  Thus- 
ton,  58  N.  H.,  104;  42  Am.  Rep.,  584.) 

In  the  recent  case  of  Ingalls  v.  Hart  Hardware  Co.,  anfe^  447, 
our  Court  of  Appials  seems  to  hold  to  the  New  Hampshire  doctrine. 
In  that  case  in  the  great  tornado  of  March,  1890,  the  hardware  com- 
pany's building  was  blown  down  and  fell  on  Ingall's  lot.  Though 
notified  by  Ingalls  to  remove  the  debris,  the  hardware  company  al- 
lowed it  to  remain  four  days,  and  for  allowing  it  to  so  remain,  Ingalls 
sued,  claiming  damasr'es  for  the  injury.  The  court  held  that  a  de- 
murrer to  the  petition  was  properly  sustained,  because  it  was  not 
averred  that  the  hardware  company  was  able  to  remove  the  debris 
within  four  days.  The  effect  of  the  opinion  is,  that  if  the  hardware 
company  removed  the  debris  as  soon  as  it  reasonably  could,  it  was 
not  liable  for  any  damage,  but  if  it  allowed  it  to  remain  an  unreason- 
able time  it  would  have  been  liable  for  the  injury  sustained  by  In- 
galls in  consequence  of  such  unreasonable  delay. 

In  the  Ingalls  case  there  was  no  claim  that  the  property  would 
have  been  or  was  injured  by  the  act  of  removing  the  debris;  but  in 
this  case  it  can  not  be  denied  that  the  land  was  materially  injured 
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by  the  removal  of  the  logs.  To  that  extent,  whether  the  injury  wa^* 
unavoidable  or  not,  it  was  an  injury  which  the  appellant,  in  the  act 
of  reclaimingr  its  property,  inflicted  upon  the  appellee,  and,  we 
think,  upon  both  principle  and  authority,  it  should  be  required  to 
respond  in  damages  for  that  injury. 

Upon  the  trial  of  the  case  there  seemed  to  have  been  no  wdl  de- 
finea  idea  of  what  the  issues  were,  either  in  the  evidence  or  tne  in- 
structions to  the  jury.  Though  nesfligence  was  charged  in  thf 
appellee's  pleadings,  he  made  no  effort  to  establish  it  by  \m  ^vh 
dence,  nor  did  he  ask  or  the  court  give  any  instructions  upon  that 
point. 

The  only  instruction  given  by  the  court  ti.ssumed  the  apjtpllaiitN 
liability  and  required  the  jury  to  find  for  the  appellee  whutever 
damages  he  sustained  by  reason  of  the  plaintiff's  logs  lodfrhi^f,  re- 
maining upon  and  being  hauled  over  his  premises. 

If  the  appellant  was  negligent  in  the  placing  and  running  of  the 
logs  it  is  liable  for  the  damages  inflicted  upon  the  appf41(^.  H 
it  was  not  negligent,  upon  the  authority  of  the  "IngalN"  ^^^^ 
which  we  feel  bound  by,  it  is  only  liable  for  the  damages  lie  (sus- 
tained by  reason  of  the  logs  being  allowed  to  remain  on  the  Ian<J  an 
unreasonable  lensth.of  time,  and  the  damage  done  to  the  land  Ijy 
their  removal.  If  the  appellant  was  not  able  to  remove  the  logs  in 
a  reiisonable  time,  because  of  the  appellee's  fault,  or  becau:^^  of  his 
unreasonable  demands,  it  should  not  be  held  liable  for  the  tlelsiy. 

Some  question  is  made  in  argument  here  as  to  the  appelh^e's  tille 
to  the  land.  The  question,  however,  was  not  made  by  the  jiUniding^ 
and  need  not  be  noticed  further. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 


SUPERIOR  COURT  ABSTRACTS. 


Raine  v.  Newbeboer,  «Sxj. 

Filed  December  14.  1892.     Appeal  from  Hardin  Circuit  Coart.    Opiuion  of 
the  conrt  by  Jud^e  Barboor,  affirming. 

1.  Damages  for  breach  of  contract  of  empioYtfient--One  unlawfolly  dii'C'Hflrpfil 
from  employment  can  not,  without  an  effort  to  get  other  employ metit.  tt- 
main  idle  and  compel  his  former  employer  to  pay  him  a  salary,  io!*t  as  if 
he  had  performed  the  labor.  If  he  could  have  made  as  advantageous  n  ooa- 
tract  with  other  parties,  he  is  entitled  to  only  nominal  damages. 

2.  Imiructions — Prejudicial  error — Although  the  instructions  given  did  tiot 
place  a  proper  construction  upon  the  contract  between  the  partie?^.  the  ap- 
pellant was  not  prejudiced  thereby  as  the  verdict  a^^ainst  him*  Tinder  lb» 
pleadings  and  evidence,  was  much  smaller  than  it  should  have  been- 

S.  H.  Bush  and  U.  T.  Kendall  for  appellant;  J.  H.  Vanmeter  for  rtppti 
lees. 
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Macaulby   v.   Elbod. 

Filed  Dpcerober  14, 1892.    Appeal  from  JefiFerson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jadtre  Brent,  reversing?. 

1.  S/iJtti/r^r  and  //^f/— Plaintiff  having  been  in  defendant's  employment,, 
words  Dfiod  by  defendant,  charging  that  he  had  discharged  plaintiff  *'for 
ft  teal]  n^/'  were  slanderous,  and  in  themselves  actionable. 

^,  Siif/if'-  -Defendant  being  the  owner  and  manager  of  a  theatre,  pro- 
cure^d  the  publication  of  a  newspaper  article  stating  that  for  several  years 
he  had  pJnced  implicit  confidence  in  the  integrity  of  his  assistant  in  the 
inaaa^emeut  of  the  theatre,  and  that  to  him  he  had  left  the  financial  raan- 
Hl^emont  of  his  business,  but,  becoming  suspicious,  he  had  put  an  expert  to 
work  on  hid  books,  and  that  he  had  found  discrepancies  amounting  to  $17,- 
0410  ;  and  that,  as  bills  came  pouring  in  on  him  his  books  showed  had  been 
puid  a^evt^rnl  years  ago,  he  determined,  for  the  protection  of  himself  and 
crcdiior^,  h>  have  a  trustee  appointed.  The  petition  alleges  that  plaintiff 
wai^  the  only  assistant  defendant  had,  and  that  he  is  the  assistant  referred  to 
in  that  artisle.  //e/t/ — That  the  statements  in  the  article  amount  to  an  impu- 
tftiiun  against  plaintiff  of  dishonesty  and  the  making  of  false  and  fradu- 
lent  entrit^s  on  defendant's  books,  and,  while  not  amounting,  if  spoken,  to 
slander,  without  further  colloquium,  they  are,  without  any  further  collo- 
qgtnm  or  any  innuendo,  libelous. 

fi,  Sitfftt^ — Words  spoken  by  defendant  charging  that  plaintiff  had  "robbed" 
tht^  peittati  to  whom  they  were  addressed  of  $1,000  could  not  have  been 
niider^lood  as  charging  plaintiff  with  what  is  known  to  the  law  as  robbery, 
a^  they  were  preceeded  by  words  charging  that  plaintiff  had  "beat"  the  per- 
t^on  to  whom  they  were  addressed  '*out  of  $1,000;"  which  implied  merely 
trickery  or  cheating,  and  not  an  indictable  offense,  all  the  words  evidently 
referring  lo  the  same  transaction.  If  there  were  any  extrinsic  facts  by 
reason  of  which  the  words  conveyed  the  idea  of  an  indictable  offense,  they 
fthould  hnve  been  averred. 

4.  SiTWf — RtversibU  error— ^^  the  court  erred  in  failing  to  sustain  a  de- 
mtirrer  to  one  of  several  paragraphs  of  the  petition,  and  it  can  not  be 
determined  npon  which  paragraph  the  verdict  was  based,  the  judgment 
must  be  reversed. 

h.  Same  -Pleading — It  was  error  to  strike  from  the  answer  the  allegation 
of  fact^  explaining  the  meaning  of  the  words  charged  in  the  petition,  which- 
faeU  were  alleged  to  be  understood  by  the  hearers  of  the  alleged  slanderous 
words-  The  fact  that  the  special  matter  may  be  given  in  evidence  under  the 
f^eneral  izJHue  is  not  always  sufficient  ground  for  rejecting  the  plea. 

e.  SiWi'— When  words  otherwise  slanderous  are  explained  at  the  time  of 
speaking  them  with  a  statement  of  such  facts  as  show  no  crime  was  com- 
mitted^ they  are  not  actionable  without  allegation  of  special  damage. 

7*  Sftffte  Evidence — If  any  part  of  a  record  in  a  chancery  cause  between 
th«  same  parties  was  competent  evidence,  all  was  competent,  and  it  was 
error  to  exclude  all  except  the  plradintf-s  aMd  judgment.  The  facts  devel- 
oped in  that  record  may  tend  to  mitigtite  the  damages. 

E.  F.  Trnbue  and  C.  6.  Seymour  for  appellant  ;  Kohn,  Baird  <fc  Speckert 
and  tyNeal,  Phelps  &  Pryor  for  appellee. 


Filed  Jannary  11,  1893.    Appeal  from  Bath  Court  of  Common  Pleas.     Opin- 
ion of  the  coart  by  Presiding  Judge  Yost,  affirming. 

Ahan%i<mment  of  appeal — A  landlord,  by  instituting  an  action  to  recover 
Teat>  abandoned  his  right  to  prosecute  an  appeal  which  had  been  granted 
him  from  an  order  discharging  an  attachment  for  the  same  rent,  and,  there- 
fore^ the  court  properly  refused  to  permit  the  papers  in  the  attachment 
proceedings  to  be  read  to  the  jury  in  support  of  the  defendant's  plea  that 
another  suit  for  the  same  cause  of  action  was  pending  on  appeal. 
R»  Gudgell  k  Son  for  appellant ;  C.  W.  Good  paster  for  appellees. 
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N.  N.  A  M.  V.  R.   R.  Co.  ▼.  Simcok. 

Filed  Janaary  11,  1893  Apreal  from  Louisville  Law  and  Equity  CoarL 
Opinion  of  the  coart  by  Presiding  Jodge  Yost,  affirming. 
Kaihoads  —  Killhii:  of  stock— EvUUnci  <?/ //'i/fi'-r^'cr— In  this  action  agaiost  a 
railroad  company  to  recover  damages  for  the  negligent  killing  of  a  mar«by 
one  of  defendant's  tMius,  the  plaintiflf  alleging  in  his  petition  that  she  was 
an  animal  '^of  fine  pedigree,''  and  worth  on  that  account  $5,000,  the  coart  erred 
in  permitting  witnes:ies  to  testify  as  to  what  they  had  heard  was  the  pedi- 
gree of  the  mare's  dam,  and  tu  read  to  the  jory  a  paper  prepared  by  one  of 
tbeoQ,  purporting  to  be  her  pedigree.  Hearsay  concerning  pedigree  is  ad* 
missibie  only  when  the  pedigi;ee  is  the  question  in  issue,  and  not  in  cases 
like  this,  where  it  is  only  relevant  to  the  issue-  But  the  error  in  admittiog 
such  testimony  in  this  case  was  not  prejudicial,  as  the  verdict  shows  that  the 
jory,  in  arriving  at  the  value  of  the  mare,  did  not  consider  and  were  notio- 
flnenced  by  the  admission  of  the  testimony. 

P.  H.  Darby  and    Bullitt  &  Shield   for  appellant ;  Ben.  F.Gardner  and 
Barnett.  Miller  <&  Barnett  for  appellee. 


LOUISVILI.E,  Sue  ,  Railboad  Company  v.  Henmsn,  <fcc. 

Filed  January  11,  1898.     Appeal  from  Hancock  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

1.  Railroatis— Injury  to  abuttint;;  property- Discontiinumce  of  hi^fmuiy — By  the 
discontinuance  of  a  public  highway  a  lot-owner,  whose  boundary  extended 
only  to  the  edge  of  the  highway,  acquired  no  right  to  the  land  over  which 
the  highway  ran,  and  she  is  not  entitled,  therefore,  to  recover  the  value  of 
the  land  from  a  railroad  company  which  has  constructed  its  road  over  the 
highway  ;  but  as  she  derived  her  title  from  the  persons  who  were  the  owners 
of  the  highway,  and  the  boundary  of  the  lot  was  fixed  by  the  conveyance  to 
the  edge  of  the  public  road,  and  the  road  had  been  used  as  such  by  her  and 
the  owners  before  her  under  similar  conveyances  for  more  than  thirty  yesrs. 
and  there  was  no  other  possible  way  of  ingress  and  egress,  she  was  vested 
with  an  easement  which  she  could  not  be  deprived  of  by  the  owners  of  the 
fee  in  the  highway,  or  by  condemnation  proceedings  against  them.  The 
railroad  company  had  the  right,  however,  to  build  its  road  in  the  highwaj. 
and  is  answerable  to  the  plaintiff,  the  abutting  lot-owner,  for  such  damaf^e^ 
only  as  she  sustained  by  the  unreasonable  obstruction  of  her  ingress  and 
egress  over  the  highway,  the  throwing  or  blowing  of  smoke,  sparks  or  cin- 
ders upon  or  into  her  house,  and  the  injury  done  to  the  walls  of  her  hoose 
from  the  jarring  or  shaking  caused  by  passing  trains  and  the  injury  from 
standing  water  caused  by  the  railroad  embankment. 

2.  Same. — Measure  oj  tiamages — It  was  error  to  instruct  the  jury  that  plain- 
tiff was  entitled  to  recover  "if,  by  reason  of  said  embankment,  her  residence 
haa  become  less  comfortable,  oc  its  value  injured,"  as  this  left  the  jory, 
under  the  evidence  in  the  case,  to  their  own  fancy  as  to  the  damages  which 
plaintiff  should  recover. 

g.  Instructions  to  jury — Questions  of  law — As  there  can  be  no  question  that 
plaintiff  was  entitled  to  an  easement  in  the  highway,  the  instructions  shoold 
have  so  t<»ld  the  jury.  in8t|ad  of  leaving  it  to  them  as  a  fact  to  be  found 
from  the  evidence. 

4.  S<ime — Measure  of  damiii;es^\t  was  error  to  instruct  the  jury  that  thej 
mpst  estimate  the  damage  upon  the  basis  of  the  value  of  the  property  to 
plaintiff  for  the  purposes  for  which  she  used  it,  which  was  in  effect  telling 
them  they  must  fix  the  damages  as  estimated  by  plaintiff.  The  role  as  to 
damages, laid  down  in  J.,  M.  &!.  R.  R.  Co.  v.  Esterlee,  13  Bush,  667,  is  the 
law  of  this  case. 

6.  Evidence — It  was  error  to  admit  testimony  tending  to  show  that,  by  rea- 
son of  the  romantic  situation,  pleasing  view,  etc.,  the  property  was  valuable 
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to  plaibtiff  even  beyond  its  market  valoe.  These  are  ideal  and  not  tau^ilHe 
elements  of  damage. 

6.  Sam^^-it  was  competent  for  plaintiff  to  testify  a?  to  her  expenditares  in 
making  improveraentR  on  the  property  exintin^  at  the  time  of  the  actM  com- 
plained of.  While  the  vaUe  of  the  property  is  not  to  be  fixed  by  the  amount 
of  the  expeuditareft,  this  testimony  was  competent  as  a  mean!*  of  arriving 
at  its  value  jast  before  it  became  generally  known  that  the  road  was  to  be 
located  in  front  of  it. 

Helm  &  Brace  for  appellant  ;  Sweeney,  Ellis  &  Sweeney  and  W.  S.  Mor- 
rison for  appellees. 

Tbimble  y.  LEwrs. 

Filed  January  11,  1893.     Anpeal   from   Pulaski  Circuit  Court.     Opinion   of 
the  court  by  Judge  Barbour,  affirming. 

1.  lVei*^/it  ,<,'/7rw  jfindiu^  of  laioer  court — As*  the  only  witnesses  in  the  case 
were  the  plnintiff  and  defendant,  and  each  by  his  testimony  sustained  his 
contention,  this  court  will  not  disturb  the  finding  of  the  lower  court  upon 
the  question  of  fact. 

2.  Wrotii:  renson  given  for  judgment — Although  the  contract  sued  on  was 
clearly  not  within  the  statute  of  frauds,  the  fact  that  the  court  gave  ns  one 
of  itH  reasons  for  dismissing  plaintiff's  petition  that  the  contrnct  was  within 
the  statute  of  frauds  will  not  authorize  a  reversal,  when  the  court  also  bases 
its  judgment  upon  the  finding  of  the  facts  against  plaintiff. 

8.  Cross-appeal — In  the  absence  of  a  croes-apneal  granted  by  this  court 
there  can  l>e  no  reversal  for  an  error  to  appellee's  prejudice.  The  fact  that 
an  appeal  was  granted  him  by  the  lower  conrt  will  not  avail. 

0.  H.  Waddle  for  appellant;  Curd  &.  Smith  and  James  Denton  for  appel- 
lee. 

CUMMINOS    V.    BbADFOBD'h    ADM'B- 

Filed  January  11,  1893.     Appeal  from  Pendleton  Chancery  Court.     Opinion 
of  the  court  by  Judge  Brent,  affirming. 

1.  Cross  petition — There  is  no  spch  pleading  known  to  our  system  as  a  cross 
petition  by  a  <iefendant  against  a  plaintiff. 

2.  Final  oyiier-—K\\  order  which,  in  express  terms,  suspended  any  proceed- 
ing to  enforce  it  until  the  further  orders  of  the  court,  and  gave  appellant 
leave  to  amend  his  pleadings  in  essential  particulars,  was  not  final. 

3.  Admntistratois — AV-^^— W^here  one  holds  and  sues  upon  a  note  as  admin- 
istrator the  defendant  can  not  set-off  the  plaintiff's  individual  indebtedness 
to  him. 

4.  Sam-' — As  a  general  rule  the  obligor  in  a  bond,  given  to  a  personal  rep- 
resentative for  the  purchase  money  of  property  sold  to  settle  the  estate,  can 
not.  in  a  suit  thereon,  set-off  his  claim  against  the  decedent;  and  while 
there  might  possibly  be  a  case  of  such  strong  equities  as  would  permit  such 
a  set-off,  there  is  nothing  in  this  case  to  take  it  out  of  the  rule. 

•  O'Hara  <fe  Bryan  for  appellant;  Leslie  T.  Applegate  for  appellee. 


Habt  v.  Scheible. 

Filed   January  11,  1893.     Appeal  from  Hardin  Circuit  Court.     Opinion   of 

the  court  by  Judge  Brent,  reversing. 

Petfortnance  of  an  award  will  be  decreed  or  refused  upon  exactly  the  same 
principles  and  considerations  which  would  weigh  with  the  court  in  the  case 
of  a  contract.  The  chancellor,  therefore,  has  a  discretion  as  to  the  grant- 
ing and  withholding  such  relief,  and  ought  not  to  grant  it  to  any  party  who 
has  failed  or  is  backward  as  to  the  performance  of  his  part.  Nor  should 
part  performance  avail  the  party  seeking  such  relief  unless  what  remains 
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undone  i»  practically  im material,  the  Bobsiance  and  really  material*  part 
havinf^  been  carried  into  effect. 

in  this  case  the  matters  iu  which  there  was  a  failure  to  comply  opon  botb 
sides  were  the  essence  and  snbstance  of  the  award,  and  as  neither  party  ha» 
shown  himself  entitled  to  any  relief  iu  the  nature  of  specific  performaoeer 
the  case  should  be  transferred  to  the  other  side  of  the  docket  and  prepared 
as  a  common  law  suit  for  damages,  and  so  heard  and  determined.  ^.^ 

Sp^it^K  ^  Chelf  for  appellant;  Hobson  A.  O^Meara  for  appellee.  ^  .,  ^ 
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Norman,  auditor,  v.  Thk  Ky.  Board  of  Man^ioerr  of 
World's   Columbian  Exposition, 

*     (Filed  Bee.  9,  1892.) 

1.  Duty  of  State  auditot  —  Constiiutional  law — Where  money  is  soogbt  to  be 
drawn  from  the  State  trenf^nry  under  an  not  of  the  le^riBlature  making  a 
specific  apcropriation,  the  State  auditor,  before  drawinj^  his  warrant  upon 
the  treasury  authorizing  p  payment  thereunder,  may  inquire  into  the  con- 
stitutionality or  legality  of  the  act  by  which  such  appropriation  wan  made. 
He  IS,  in  a  certain  flense,  a  trustee  of  the  public  money,  and  ean  draw 
his  warrant  on  the  treasury  only  in  pursuance  of  an  appropriation  made  by 
iaiiu  and  may  refuse  to  is.sue  a  warrant  on  the  ground  that  an  appropriation 
bill  was  not  cotistitntionally  enacted,  or  that  the  legislature  had  no  consti- 
tntional  right  to  make  such  appropriation 

.  2.  Constitutional  law — Appropriation  for  Slate  exhibit  at  Columbian  Exposition 
—  An  appropriation  by  the  legislature  for  the  purpose  of  making  an  exhi- 
bition at  the  World's  Columbian  Fair  of  the  resources  and  evidences  of  the 
progress  of  this  Commonwealth,  is  for  a  public  purpose  and  is  not  inhibited 
by  our  Constitution.     Such  act  is  not  the  loaning  of  the  credit  of  the  State. 

W'here  it  is  doubtful  whether  the  legislature  has  the  constitutional  power 
to  appropriate  money  for  a  certain  object  and  the  legislature  exercises  the 
power,  the  judiciary  will  resolve  the  doubt  in  favor  of  the  legislative  inter- 
pretation of  the  Constitution. 

3.  Same — Final  passage  of  a  bill— When  a  bill  for  the  appropriation  of 
money  is  passed  by  the  house  of  the  general  assembly  in  which  it  origi- 
nated, by  a  majority  of  all  the  members  elected  to  such  house^by  a  yea  and 
nay  vote  entered  on  its  journal,  and  is  then,  after  being  amended,  passed  in 
a  similar  manner  by  the  other  house,  and  is  reported  back  to  the  house 
in  which  it  originated  with  the  amendment,  which  concurs  in  such  amend- 
naeni,  the  ''tinal  passage"  of  such  bill  in  the  house  in  which  it  originated, 
within  the  meaning  of  section  46  of  the  Constitution,  is  the  vote  by  whieh 
sooh  amendments  or  the  bill  as  amended  was  passed.  On  this  last  passage 
such  bill  must  receive,  by  a  yea  and  nay  vote  entered  on  the  journal,  the 
TOte  of  a  majority  of  the  members  elected  to  such  house.  If  8uoh  amend- 
ments are  concurred  in  by  a  mere  t'iva  roee  vote,  the  bill  has  not  been  oonsti- 
tntionally  enacted. 

vol.  14—34 
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4.  Same-ETuiance—TYxQ  fact  that  8ach  a  bill  has  been  regularly  enrolled 
and  signed  by  the  speakerRof  both  honseB  and  approved  by  the  governor,  il 
aeems  ereates  only  prinitt  facie  evidence  that  it  was  cohstitntionally  euHCted, 
and  it  ij«  believed  that,  in  certain  instances,  the  jouruaU  of  the  hoases  may 
be  appealed  to  as  evidence  to  shorw  that  the  bill  was  not  constitntionallj 
enacted.     (Prior,  jud^e,  disseutin>j:.) 

5.  Stimc  -ManJnmus^^vQw  if  tlie  rale  is  otherwise  this  oonrt  will  not  by 
n^audamas  compel  the  aaditor  to  draw  his  warrant  npou  the  treasury  to 
carry  oat  the  provisions  of  an  act  appropriating  money  for  the  Ktstitacky 
exhibit  at  the  \V4>rld*s  Columbian  Fair  when  the  commissioners  seekiiiir  thr 
writ,  and  who  are  the  more  agents  of  the  State  for  that  pnrpos*».  admit,  br 
their  demurrer  to  the  answer  herein,  that  the  act  nnder  which  the  appropri- 
ation isjclaimed  was  not  enacted  in  the  manner  required  by  the  Coustito- 
tion,  as  appears  from  tlie  journals  of  the  two  liouses  of  the  genera!  assem- 
.bly.     (Prior,  judge,  dissenting.) 

Knott  &  Edelin,  Wm.  Gobel  and  Helm  &  Bruc?e  for  appellant. 
Humphrey  &  D^vie  and  \V.  P.  1).  Bush  for  appellees. 
Appeal  from  P'ranklin  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

The  questions  in  this  case  are  of  supreme  importance.  The  prw- 
identof  the  State  Board  of  Managers  of  the  World's  Columbian  Exih)- 
sition  presented  a  proper  order  to  the  appellant,  the  State  auditor, 
for  a  wtirrant  uixai  the  State  treasury  tor  a  portion  of  the  $100,000 
claimed  to  have  been  appr«)priated  ()y  an  act  of  the  legislature  to 
make  an  exhibit  of  the  resources  of  our  State  at  the  exposition. 

The  auditor,  actin*?,  no  doubt,  from  a  conscientious  desire  to  prop- 
erly dischar<>:e  his  duty,  and  under  the  advice  of  the  attorney  gen- 
eral, who  is  by  law  his  legal  adviser  in  such  matters,  refused  it,  and 
this  is  an  action  ior  a  mandamus  to  compel  him  to  give  it. 

It  is  sHid  in  limine  that  he  has  no  personal  interest  in  the  matter; 
and,  being  a  ministerial  officer,  can  not  refuse  to  issue  it  upon  the 
ground  that  the  legislature  could  not  constitutionally  make  the  aT>- 
propriation,  or  that  the  act  was  not  constituticmally  passed.  In 
short,  that  his  only  duty  was  obedience,  and  that  he  has  no  standing: 
in  ourt. 

It  is  a  genc^ral  rule  that  a  court  will  not  listen  to  one  whosaj-sa 
legislative  act  is  unconstitutional,  unless  his  rights  are  involvefi  or 
he  has  a  right  to  (juestion  it.  ' 

Section  230  of  our  new  Constitution,  however,  says:  **Xo  money  shall 
be  drawn  from  the  State  treasury,  except  in  pursuance  of  appropria- 
tions made  by  law ; ''  and  our  statute  forbids  the  issue  by  the  auditor 
of  a  warrant  upon  the  treasury,  **  unless  the  money  to  pay  the  same 
has  been  appropriated  by  law."  (General  Statutes,  chapter  6,  article 
1,  section  6.) 

If  thractof  the  legislature  be  void  for  want  of  power  to  pass  it, 
or  l)ecause  it  was  not  passed  in  the  manner  required  by  the  Consti- 
tution, then  it  is  not  law,  and  the  auditor  is  vested  with  such  power, 
and  occupies  such  a  position,  that  it  is  not  only  his  right  but  his 
duty,  whenever  he  is  called  upon  to  order  the  payment  of  money 
out  of  the  treasury,  to  inquire  whether  it  is  being  done  legally.  He 
is,  in  a  certain  sense,  a  trustee,  and  the  public  interest  requires  that 
his  office  should  give  him  the  right  to  question  the  validity  of  a  leg- 
islative act  under  which,  by  means  of  his  warrant,  the  public  money 
is  to  be  expended. 

The  right  to  the  mandamus  is  denied  by  him,  first,  upon  the 
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-^rouDd  that  the  legislature  had  no  power  to  luake  the  appropriation. 
It  is  urged  that  it  is  not  for  a  public  or  govern  mental  purpose.  Our 
Constitution  says :  '*  Taxes  shall  be  levied  and  collected  f.r  public 
purposes  only.'' 

It  is  often  diftieuit  to  draw  the  line  which  bounds  constitutional 
taxation,  or  to  determine  whether  the  purpose  is  one  in  aid  of  w  hich 
^he  taxing  power  may  be  invoked,  or  the  money  thus  raised  ex- 
pended. If  it  be  doubtful,  and  the  legislature  has  seen  proper  to 
exercise  tlie  power,  the  judiciary  should  not  interfere.  Tne  doubt 
is  then  to  be  solved  in  favor  of  the  legislative  action. 

The  object  in  this  instance,  however,  is  to  exhibit  the  resources 
^nd  progress  of  the  State.  It  is  not  to  promote  the  interest  of  one 
-or  a  few  individuals,  and  perhaps,  incidentally,  that  ol  the  public; 
but  the  purpose  is  public  in  character,  and  calculated  and  intended 
to  benefit  the  entire  State. 

Our  legislature  has  repeatedly  heretofore,  and  running  through 
roany  years,  appropriated  money  for  like  purposes,  and  its  power  to 
•do  so  is  now>  for  the  first  time,  qutstioned. 

It  was  done  in  1876  for  the  Centennial  Exposition  at  Philadelphia, 
^nd  later  for  the  one  at  New  Orleans.  This  was  well  known  to  the 
framers  of  our  present  Constitution,  adopted  in  1891,  and  had  it  been 
iiitendeil  to  forbid  the  exercise  of  the  power  of  the  legislature  for 
such  purposes,  it  would,  no  doubt,  have  been  done  in  unmistakable 
terms.    In  our  opinion  it  contains  no  such  provision. 

It  is  not  a  loaning  of  the  credit  of  the  State,  and,  therefore,  for- 
bidden by  it.  The  commissioners  selected  to  expend  the  money  are 
merely  the  State's  agents  fo  do  so,  and  provide  the  exhibit  for  the 
benefit  of  its  people.  The  legislature  had  the  power  to  provide  the 
means  for  such  a  purpose;  but,  in  doing  so,  was  bound  to  act  in  con- 
formity to  the  ('onstitution. 

The  troublesome  question  in  the  case  is  whether  it  has  done  so, 
and  what  is  the  duty  and  power  of  this  court  as  the  parties  present 
themselves.  The  auditor  claims  that  it  has  not,  and  ihis  is  the  sec- 
ond ground  of  his  defense. 

Section  46  of  our  (.onstitution  provides  :  *'  No  bill  shall  become  a 
law  unless,  on  its  final  passage,  it  receives  the  votes  of  at  least  two- 
ilfths  of  the  members  elected  to  each  house,  and  a  n)ajority  of  the 
members  voting,  the  vote  to  be  taken  by  yeas  and  nays  and  entered 
in  the  journal:  Provided^  Any  act  or  resolution  for  the  appropria- 
tion of  money,  or  the  creation  of  debt,  shall,  on  its  final  passage, 
receive  the  votes  of  a  majority  of  all  the  members  elected  to  each 
house." 

The  act  originated  in  the  senate  and  passed  that  body  upon  a  yea 
and  nay  vote,  entered  upon  its  journaf,  by  the  required  majority. 
It  then  went  to  the  other  house,  where,  after  being  amended,  it 
passed  upon  a  like  vote,  entered  upon  its  journal,  by  a  like  majority. 
It  then  came  back  to  the  senate,  where  the  amendments  were  con- 
curred in  without  a  yea  and  nay  vote,  and  without  the  vote  of  a 
majority  of  the  members  elected. 

It  18  conceded  by  the  counsel  for  the  appellees,  and  seems  plain, 
that  this  mode  of  proceeding  did  not  conform  to  the  Constitution. 
It  complied  with  it  in  neither  letter  nor  spirit. 

The  object  of  the  section  above  cited  was  tf»  have  the  assent  of  a 
majority  of  all  the  members  elected  to  each  house  to  all  the  provis- 
ions of  the  act,  and  that  this  should  appear  by  a  yea  and  nay  vote 
entered  upon  its  journal. 

If  a  bill,  after  passing  one  house  in  the  proper  manner  and  then, 
^fter  amendment,  passing  the  other  house  in  like  manner,  could 
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come  back  to  the  house  in  which  it  originated,  and  he  adopted  by  s 
majority  of  those  voting  or  a  quorum,  it  would  defeat  this  object 
and  render  the  section  ineffectual. 

Let  us  look  at  it  practically.  An  appropriation  bill  of  $100  ori^- 
nates  in  the  senate  and  is  properly  passer!.  It  ^roef^  to  the  hoase^ 
where  it  is  amended  by  making?  the  sum  $10,00f),  and  is  then  prop- 
erly passed  by  it.  It  returns  to  the  senate  for  concurrence,  and  is^ 
adopted  as  amended  by  a  mnjority  of  those  present,  without  a  yea  and 
nay  vote. 

Can  it  be  well  contends!  that  this  would  be  a  compliance  with 
the  (constitution?  If  so,  then,  there  being  thirty-eight  senators,  it 
would  require  twenty  or  a  majority  of  them  to  pass  a  bill  for  a  trifle,, 
but,  after  being  amended  in  the  house  so  as  to  perhaps  bankrupt  the 
treasury,  it  could  be  concurred  in  by  the  senate  by  the  votes  of 
eleven  members  or  a  majority  of  a  quorum;  and,  in  case  of  the  hooker 
with  its  one  hundred  members,  it  would  require  fifty-one  to  pass  the- 
bill  if  it  originated  there,  but  only  twenty-six  or  a  majority  of  a 
quorum  to  concur  in  it  after  it  had  been  changed  in  like  manner  by 
the  senate. 

Further  illustration  seems  needless.  It  is  true  it  has  been  held  that 
the  **final  passage"  of  a  bill  means  when  it  first  passes  the  body  and 
not  when  it  returns  to  it,  after  amendment,  for  adoption;  and  it  '» 
said  that  the  constitutional  provision  as  to  the  number  of  viHes,  and 
the  entry  of  the  yea  and  nay  vote  on  the  journal,  does  not  apply  to- 
amendments,  or  the  reports  of  conference  committees.  If  so,  theft 
no  matter  how  material  the  change,  a  majority  vote  of  a  quorum  iiiay 
pass  the  bill. 

The  words ''final  passage,"  as  used  in  our  Constitution,  mean  final 
passage.  They  do  not  mean  some  passage  before  the  final  one,  bat 
the  last  one.  They  do  not  mean  the  passage  of  a  part  of  a  bill  or 
what  is  first  introduced,  and  which  may,  by  reason  of  amendment, 
become  the  least  important.  If  so,  then  the  body  may  piss  what  is 
practically  a  new  bill  in  a  manner  counter  to  both  the  letter  and 
spirit  of  the  ('(institution. 

When  the  bill  was  voted  on  in  the  senate,  as  amend^l,  and  after 
its  return  from  the  house,  there  never  was  any  further  action  by  the 
senate.  It  was  the  final  vote,  and,  therefore,  its  final  passage*  and 
being  so,  a  majority  vote  of  all  the  members  elected,  with  an  entiy 
by  yea  and  nay  vote  upon  the  journal,  was  necessary  to  its  constitu^ 
tional  enactment. 

The  bill,  as  approved  by  the  speakers  of  the  two  houspf*  and  by 
the  governor,  never  was  passed  by  the  senate  by  a  majority  of  all  its 
members,  nor  by  a  yea  and  nay  vote. 

It  is  said,  however,  upon  the  one  side  that,  having  been  enrolled, 
signed  by  the  presiding  ofiicer  of  each  house  and  approver!  by  the 
governor,  the  act  must  be  conclusively  presumed  to  have  beencon- 
stitutionally  enacted  ;  that  public  policy  requires  this  rule,  else  con- 
fusion will  result  by  our  statute  law  being  reduced  from  a  state  of 
certainty  to  one  of  doub^. 

Upon  the  other  side  it  is  urged  with  equal  ability  that  a  prima 
facte  case  only  is  thereby  presented,  and  that  resort  may  be  had  to 
the  journals  of  the  legislature,  which  are  required  by  the  Coustitn- 
tion  to  be  kept  and  are  kept  under  the  supervision  of  all  the  mem- 
bers, as  to  the  truth  of  the  matter. 

Each  position  is  supported  by  numerous  authorities,  and  whether 
the  one  rule  or  the  other  obtains,  more  or  less  abuse  and  danger  may 
result.  There  is  some  dynamite  either  way,  but  perhaps  not  as  tnuch 
in  the  latter  as  some  apprehend,  as  the  party  questioning  the  «f 
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rolled  and  approved  act  mu«jt  at  the  outset  overcome  a  prima  facie 
case. 

The  first  view  is  the  P^njjlish  one,  where  there  is  no  written  Con- 
stitution. It  has  beenf  followed  by  our  supreme  court  and  by  at  least 
nine  of  the  supreme  courts  of  the  states.  The  weight  of  authority 
ia  this  country,  as  declared  in  perhaps  as  many  as  nineteen  states,  is, 
however,  the  other  way.  All  a^ree  that  the  enrolled  and  approved 
bill  can  not  be  impeached  by  loose  papers  or  parol  evidence.  Public 
policy  forbids  it.  Too  much  mischief  would  result.  A  review  or 
citation  of  the  numerous  cases  is  unneces«^ary  They  have  been  ex- 
amined. The  most,  if  not  all  of  them,  will  be  found  cited  in  the  notes 
on  papre  135  of  Cooley's  Constitutional  Limitations,  and  to  the  case  of 
Field  v.  Clark,  143  U.  S.,  661. 

It  is  not  necessary,  however,  to  a  proper  determination  of  this 
case,  to  decide  this  questi(m.  It  would,  at  most,  be  settling  a  mere 
rule  of  evidence  not  prescribed  by  Constitution  or  statute,  and  sub- 
ject to  exception  and  modification  by  the  courts.  If  it  had  heietofore 
been  prescribed  it  would  not  control  this  case.  Here  no  property 
rights  have  become  fixed,  no  interests  vested,  but  two  parties,  each 
the  a^ent  of  the  State,  are  contendin":  for  the  control  of  a  fund,  and 
we  must  consider  this  case  as  it  is  presented. 

The  court  is  asked  to  exercise  its  power  and  compel  the  auditor  to 
comply  with  an  act  of  the  let^islature  which  the  Constitution  re- 
quired should  be  passed  in  a  certain  way.  If  the  answer  of  the  au- 
ditor merely  averred  that  it  was  not  a  law,  or  denied  its  existence, 
or  that  it  had  not  bc?en  constitutionally  passed,  this  would  be  merely 
pleading:  a  lesral  conclusion.  It  would  need  no  denial.  The  failure 
to  do  so  would  not  be  an  admission  of  its  truth,  A  court  takes  judi- 
cial notice  of  and  determines  for  itself  the  law.  You  can  not  aver  or 
prove  a  public  st.itute.  Thus,  althoui?h  a  pleading:  may  purport  to 
state  its  terms  or  effect,  but  do  so  incorrectly,  a  demurrer  does  not 
admit  the  averment.  (Pennie  v.  Reis,  132  U.  S.,  464;  Interstate  Land 
Co.  V.  Maxwell  Land  Co.,  139  U.  S.,  5B9.) 

The  court  tries  the  question  as  one  of  law,  and  a  demurrer  admits 
as  true  only  averments  of  facts  well  pleaded,  and  not  lej^al  conclw- 
sions. 

The  answer  of  the  auditor,  however,  sets  out  the  steps  connected 
with  the  passasre  of  the  net.  It  states  what  was  done  and  what  was 
not  done.  It  avers  the  facts  connected  with  its  passage,  and  files  as 
a  part  of  it  a  copy  made  by  the  public  printer  of  the  journal  of 
the  senate  relatin^:  to  it. 

These  facts,  as  to  the  manner  of  its  passag:e,  were  admitted  by  a 
^neral  demurrer.  They  show  the  act,  when  it  came  back  to  the 
senate  after  amendment,  was  not  voted  for  by  «  majority  of  all  the  sena- 
tors, and  that  a  yea  and  nay  vote  was  not  taken.  It  was  not,  there- 
fore, constitutionally  passed,  and  yet  the  court  is  asked  by  the 
appellees  to  use  its  power  to  enforce  it  by  mandamus,  when,  by 
their  demurrer  to  the  answer  and  failure  to  plead,  they  are  to  be  re- 
|i;arded  as  ag:reeing  that  this  is  true. 

A  court,  when  asked  to  exercise  its  power  by  means  of  mandamus, 
should  rejj:ard  the  substance  and  not  the  shadow.  Its  use  is  confined 
to  those  cases  where  the  law  has  given  no  specific  remedy,  and 
where,  in  justice  and  good  government,  there  ought  to  be  one.  It 
is  summary  in  character  and  may  be  reported  to  when  injustice  is 
about  to  be  done.  A  court  shr)uld,  in  its  discretion,  grant  it  only  when 
it  is  essential  to  this  end.  The  petitioner  must  have  a  clear  right, 
and  no  other  appropriate  remedy  to  prevent  injustice  and  wrong. 
It  is  defined  in  our  Civil  Code  as  an  order  **to  perform  an  act  or  omit 
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to  do  an  act,  the  performance  or  omission  of  which  is  enioined  bjf 
faf(\^^  and  is  the  instrument  of  a  court  of  law  much  as  an  injunction 
is  that  of  a  court  of  e(iuity. 

Cases  may  be  found  wliere  it  has  been  refused  in  the  exercise  of  a 
proper  discretion,  althoupfh  the  |)etitioner  had  a  clear  legal  riifht, 
and  it  is  to  be  granted  or  withheld,  in  the  discretion  of  the  court,  a» 
the  purposes  of  justice  may  require. 

This  being  the  end  and  objecl  of  the  writ,  it  should  not  be  gmnteti 
to  afford  relief  which  the  party  claims  by  virtue  of  an  act  confessed 
by  him  to  be  unconstitutional.  The  attitude  of  the  appellees,  and  the 
nature  of  the  relief  asked,  must  be  considered  Although  the  ap- 
pellees, like  the  auditor,  represent  the  State,  yet  they  demur  to  the 
answer,  saying  you  can  not  go  behind  the  enrolled  bill  nor  consider 
the  admitted  facts  set  out  in  the  answer,  the  intended  effect  of  this 
being  to  prevent  a  decision  as  to  the  validity  of  the  act.  Their  ac- 
tion can  not  be  disregarded  when  asking  thib  writ. 

The  provision  of  the  Constitution  is  mandatory,  and  when  this 
court  is  called  upon  to  exercise  a  power,  respect  for  a  co-ordinate  de- 
part men  t  of  the  government  can  not  be  suffered  to  override  the  fun- 
damental law,  by  virtue  of  which  both  act  and  exist. 

A  constitutional  rule  is  not  only  for  the  legislature,  but  this  and 
all  other  courts.  We  must  exercise  our  power  with  fidelity  to  it,  and 
when  we  are  urged  to  hold  that  the  signatures  to  the  act  import  what 
is  confessed  by  the  party  asking  relief  to  be  untrue,  and  to  enforce  a» 
law  an  act  plainly  in  violation  of  the  Constitution,  the  court,  in  the 
exercise  of  its  discretion  in  the  use  of  this  writ,  should  withhold  it. 
Our  personal  wishes  in  the  matter  can  not  be  consulteii.  If  the  j»eo- 
pie  desire  this  appropriation  made,  the  legislature  will  doubtless  do 
so;  but  nothing  connected  with  the  matter  is  more  important  to  aH 
than  that  it  shall  be  done  according  to  law. 

It  is  manifest  the  answer  can  not  be  truthfully  denied.  This  wa» 
in  substance  admlttefl  upon  the  argument  of  the  cause  by  the  ap- 
pellee's counsel.  Under  this  state  of  chso  it  is  profjer  to  reverse  the 
judgment,  with  directions  to  dismiss  the  petition,  and  it  is  ho  or- 
dered. 

Judge  Hennett  delivered  the  following  separate  opinion  : 

The  appellet^,  as  World's  Fair  Commissioners,  filed  their  petition 
in  the  Franklin  Circuit  Court  against  the  appellant,  as  auditor,  to 
compel  him  to  issue  his  warrant  upon  the  treasury  for  the  sum  of 
$25,000  upon  their  vouchers  approved  by  the  governor  for  that  sum, 
alleging  that  the  auditor  was  directed  to  is«*ue  the  warrant  by  the 
act  of  the  legislature  making  the  appropriation.  The  auditor  in  hifr 
answer  alleged  that  the  bill  making  the  appropriation  of  $1<H),000  to 
the  World's  Fair  originated  in  the  senate  and  passetJ  that  body  u|ioi> 
the  call  of  the  yeas  and  nays,  which  wereentered  in  the  journal,  by* 
constituitonal  majority  ;'  that  the  house  refused  to  jiass  the  bill  a^  it 
came  from  the  senate,  but  passed  it  with  amendments,  and  then  the 
bill  and  house  amendments  were  sent  to  the  senate,  and  that  body 
concurred  in  the  house  amendments,  but  not  by  a  constitutional  ma- 
jority, nor  by  the  yeas  and  nays  entered  in  the  journal;  that  the  bill 
was,  therefore,  unconstitutltmal  and  void. 

The  appelk^es,  by  their  denmrrer  to  the  answer,  admitted  the 
allegations  of  fact  to  be  true  and  insisted  that,  notwithstanding  the 
truth  of  the  allegations,  the  bill  be'my^  prima  facte  regular  and  valid, 
the  auditor,  whose  duty  was,  in  this  particular,  mandatory,  wiw  » 
ministerial  officer  and  could  not  refuse  obedience  to  the  law's  man- 


.,y,tized  by  Google 


NORMAN    V.    KY.    BD.    MGR  S    WORLD's   FAIR.  535 

date,  becaase  there  was  some  latent  infirmity  in  the  bill  that  ren- 
dered it  invalid.  The  chancellor,  upon  the  hearinjj:  upon  the  agreed 
facts,  adjudged  that  the  auditor,  acting  in  a  ministerial  capacity, 
should  issue  his  warrant,  because  he  had  no  right,  as  a  ministerial 
officer,  to  question  the  constitutionality  of  the  bill,  it  being  prima 
facie  valid. 

The  auditor  appeals.  The  auditor  relies  upon  section  46  of  the 
Constitution,  which  reads  as  follows  : 

"No  bill  shall  be  considered  for  final  passage  unless  the  same  has 
been  reported  by  a  committee  and  printed  for  the  use  of  the  mem- 
bers. Every  bill  shall  be  read  at  length  on  three  different  days  in 
each  house,  but  the  second  and  third  reading  may  be  dispensed  with 
by  a  majority  of  all  the  members  elected  to  the  house  in  which  the 
bill  is  pending.  No  bill  shall  become  a  law  unless,  on  its  final  pas- 
sage, it  receives  the  votes  of  at  least  two-fifths  of  the  members  elected 
to  each  house  and  a  majority  of  the  members  voting,  the  vote  to  be 
taken  by  yeas  and  nays  and  entered  in  the  journal ;  provided,  any 
act  or  resolution  for  the  appropriation  of  money  or  the  creation  of  a 
debt  shall,  on  its  final  passage,  receive  a  majority  of  all  the  members 
elected  to  each  house." 

There  is  a  history  of  abuses  and  wrongs  in  the  legislative  depart- 
ment under  the  old  Constitution  that  caused  the  section  supra  to  l)e 
engrafted  in  the  Constitution  and  adopted  by  the  people,  to  wit :  It 
had  become  a  frequent  practice  under  the  old  Constitution  to  pasa 
bills  as  reported  by  the  committe  by  their  titles  and  by  viva  voce 
vote,  the  bills  never  having  been  read  for  the  information  of  the 
members,  only  the  few  and  faithful  understanding  that  they  con- 
tained large  appropriations,  grants,  monopolies  and  other  iniquities. 
It  was  intended  by  said  section  to  prevent  the  repetition  of  these 
methods  and  to  secure  honest  and  enlightened  legislation;  therefore  it 
was  provided  that  the  bill  should  be  printed  for  the  use  of  the  members; 
that  it  should  be  read  atlenerth  on  three  different  days  in  each  house^ 
unless  the  second  and  third  reading  was  dispensed  with  by  a  ma- 
jority of  all  the  mem  t)ers  elected  to  the  house  in  which  the  bill  is- 
pending;  but  the  reading  of  tht;  bill  at  least  once  can  not  be  dis- 
pensed with;  then,  if  the  members  feel  fully  advised,  they  may  dis- 
pense with  the  other  two.  Also,  no  general  bill  can  become  a  law 
unless  it  receives,  on  its  final  passage,  the  votes  of  at  least  two-fifths 
of  all  the  members  elected  to  each  house,  and  tint  number  must  be 
a  majority  of  those  voting,  and  the  vote  must  be  taken  by  yeas 
and  nays  and  entered  in  the  journal;  also  a  bill  for  the  appropriation 
of  money  or  the  creation  of  a  debt  must  receive,  on  its  final  passage, 
a  majority  of  all  the  members  of  each' house,  the  vote  to  be  taken  by 
yeas  and  nays  and  entered  in  the  journal.  Now  there  can  be  na- 
doubt  that  each  of  these  provisions  requiring,  on  the  final  passage  of 
a  bill,  at  least  tw^vfifths  or  a  majority  of  the  votes,  as  the  case  may 
be,  of  all  the  members  elected  to  each  house  to  be  taken  by  yeas  and 
nays  and  entered  in  the  journal,  is  mandatory,  and  unless  each  of 
them  is  complied  with  the  bill  is  not  constitutionally  enacted. 

This  court,  in  the  case  of  Varney  v.  Justice,  86  Ky.,  601,  says,  in 
reference.' to  the  mandatory  character  <>f  constitutional  provisions: 
"When  the  language  of  the  Constitution  gives  a  direction  as  to  the 
manner  of  exercising  a  power,  it  was  intended  that  the  power  should 
be  exercised  in  the  manner  directed,  and  in  no  other  manner.  It  is 
an  instrument  of  words,  granting  powers,  restraining  powers  and 
reserving  rights.  These  words  are  fundamental  words,  meaning  the 
thin^^  itself;  they  breathe  no  spirit  but  the  spirit  to  be  fountl  in  them.. 
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To  say  that  these  words  are  directory  merely  is  to  license  a  violation 
of  the  Constitution  every  day  and  every  hour." 

Now,  as  the  appropriation  to  the  World's  Fair  is  an  appropriation 
in  the  sense  of  the  Constitution,  the  bill,  in  order  to  be  constitution- 
ally passed,  should  receive,  on  its  final  passage,  fifty-one  votes 
in  the  house,  supposing:  the  whole  number  of  members  to  be  one 
hundred,  and  twenty  in  the  senate,  supposing  the  whole  number 
of  senators  to  be  thirty-eig:ht. 

So  the  question  is,  what  is  the  final  passagfeof  a  bill?  And  does  the 
final  passagreof  a  bill  include  the  adoption  of  an  amendment  by  either 
house  that  is  sent  to  it  by  the  other  house?  It  seems  to  be  clear  that 
the  final  passajjeof  a  bill  is  the  vote  by  which  the  bill  becomes  a  law, 
when  sig:ned  by  both  speakers  and  the  g^overnor.  And  that  this 
definition  includes  all  amendments  there  can  be  no  manner  of  doubt, 
as  one  illustration  will  show:  Say  the  house  appropriates  $50  and 
the  bill  is  sent  to  the  senate  for  concurrence  in  the  appropriation, 
but  it  does  not  concur  in  that  appropriation,  but  increases  it  to  $I(>0, 
and  sends  it  back  .to  the  house  for  its  concurrence  in  that  sum;  the 
bill  is  not  as  yet  a  law;  the  senate  has  refused  to  concur  in  the  house 
bill,  but  increases  the  sum  and  asks  the  house  to  concur  in  appropri- 
ating: that  sum;  unless  the  house  does  concur,  the  bill  is  not  a  law; 
therefore,  it  takes  the  action  of  the  house  to  appropriate  $HH),  and  it  in 
then  finally  passerl  and  becomes  a  law,  appropriating:  1100;  it  is  then 
enrolled  as  one  bill;  no  amendment  appears.  So,  to  say  that  the  last 
action  of  the  house  is  not  the  final  passage  of  the  bill  is  clearly  a 
mistake.  Such  a  construction  would  restore,  in  full  panoply,  the  evils 
that  existed  under  the  old  Constitution,  instead  of  suppressing:  theni 
forever;  for  not  less  than  fifty-one  members  of  thehouse could  voteaway 
the  SoO  of  the  people's  money;  but  the  senate,  by  amendment,  could 
raise  that  sum  to  $.)(),0()0,  and  the  house,  by  a  mere  majority  of  a 
quorum,  could  concur  in  the  amendment,  thus  defecating:  and  nulli- 
fying: the  provision  supra. 

The  next  question  is,  can  the  auditor,  conceding:  his  duty,  under 
the  bill,  to  be  purely  ministerial,  raise  the  question  «s  to  the 
validity  of  the  bill,  and  be  justified  in  refusing  to  issue  the  war- 
rant? It  seems  that  when  a  law  comm  uids  an  officer  to  do  a  cer- 
tain thing:,  it  is  mandatory,  and  the  oftieer  can  not  rig:htfully  refu^ 
obedience,  if  the  law  is  pru/ia  facie  reg:ular  an«l  valid.  Public  policy 
requires  that  this  rule  be  strictly  adhered  to;  for,  to  allow  a  ministe- 
rial officer  to  call  in  questi(m  a  law  jirihut  faoicvHWd  that  it  Is  made 
his  duty  to  exec^ute,  would  license  him  to  interrupt  and  defeat  the 
administration  of  the  g:overnment  at  his  plesisure.  The  clerk  of  this 
court,  if  such  principle  was  tolerated,  mij?ht  refuse  to-day  to  read  or 
sign  the  orders,  because,  in  his  opinion,  the  law  rec|uirins:  him  to 
perform  that  duty  was  invalid  bv  reason  of  some  latent  infirmity  in 
it. 

Mr.  Mechem,  on  Public  Officers,  section  023,  states  the  rule  cor- 
rectly upon  this  subject,  as  follows:  **lt  is  not  within  the  scope  of 
the  dutias  of  a  ministerial  officer  to  oass  upon  the  validity  of  laws, 
instructions  or  proceedin^^  prima  facie  valid,  and  recjuiring:  his  ac- 
tion. His  only  duty  in  such  a  case  is  obedience,  and,  as  will  be  seen 
hereafter,  he  can  not  excuse  himself  by  undertaking:  to  show  the  un- 
constitutionality or  other  invalidity  of  the  law,  or  the  irrejfularityof 
the  proceefling:s.*' 

The  rule  thus  announced  is  fully  sustained  by  the  leading:  c»ses  of 
the  United  States,  and  is  eminently  conservative.  This  courl  has, 
time  and  again,  recognized  the  right  of  the  auditor  to  resist  the  man- 
date of  the  legislature  upon  the  ground  that  it  had  no  cwislitutional 
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authority  to  require  it;  but  in  all  such  cases,  as  admitted  by  one  of 
the  counsel  for  appellant,  the  infirnnity  was  sujjjgested  by  the  bill  it- 
self. But  the  question  here  is  unlike  any  that  has  been  reported. 
Here,  on  the  one  side,  is  the  auditor,  the  financial  officer  of  the  8tate, 
required  to  pay  to  the  agents  of  the  State  certain  moneys  to  be  ex- 
pended in  a  certain  way — not  to  jiay  debts  or  to  discharge  obligations 
incurred.  No  rijfhts  of  third  persons  have  intervened;  but  the  con- 
test is  between  the  officers  as  to  whether  the  money  should  he  handed 
over  to  be  expended  in  behalf  of  the  State,  und  the  auditor  refuses 
to  pay  it  upon  the  ground  that  the  bill,  althouyrh  reg^ular  and  valid 
upon  its  face,  is,  on  account  of  the  failure  to  do  certain  thinjrs  re- 
quired by  the  Constitution,  unconstitutional  and  void.  The  ajrents 
^dmit,  upon  demurrer,  the  facts,  and  one  of  their  counsel  admits  in 
his  argfument  before  the  court  that  the  bill,  by  reason  of  the  said 
non-compliance  with  the  provisions  of  the  Constitution  in  the  par- 
ticulars pointed  out  by  the  auditor,  and  as  sucrpfested  by  the  gov- 
ernor in  his  veto  of  a  similar  bill,  is  unconstitutional  and  void.  So 
for  us  to  say  to  the  auditor  that  he  must  pay  out  the  people's  m<mey, 
notwithstanding:  the  bill  is  unconstitutional  and  void,  and  no 
rights  of  third  parties  have  intervened  makinjr  it  just  an<i  equita- 
ble to  do  so,  would  be  a  travesty  upon  justice  and  a  self-stultification. 
All  the  members  of  the  court  ayrreeiiig  that  the  bill  is  unconstitu- 
tional, and  three  a«:reeinsr  that  the  auditor,  under  the  circumstances, 
has  the  risrht  to  witlinold  his  warrant  on  that  account,  the  jud«^ment 
ought  to  be  reversed,  with  directions  to  dismiss  the  petition. 

Judge  Pryor  delivered  the  following  dissenting  opinion: 

On  the  9th  of  February,  1892,  sind  during  the  present  legislative 
iicssion,  a  bill  was  introduced  in  the  senate,  entitled  **A  bill  to  pro- 
vide for  the  collection  and  exhibition  of  the  resources  and  evidences 
-of  the  progress  of  the  State  of  Kentucky  at  the  World's  Fair  Colum- 
bian Exposition  of  189«*3." 

The  bill  contained  an  appropriation  of  S10(),()00  for  that  purpose, 
and  placed  that  sum  under  the  control  .of  a  hoard  of  managers,  who 
were  required  to  execute  a  bond  for  the  faithful  discharge  of  their 
•duties,  and  to  draw  the  money  from  the  treasury  of  the  State  upt)n 
the  warrant  of  the  auditor  on  proper  vouchers,  first  approved  by  the 
ffovernor.  The  bill  passed  the  senate  in  the  manner  re(iuired  by 
the  Constitution,  and  that  fact  having  been  annom.ced  to  the  house, 
that  body  considered  an<l  pissed  the  bill  in  like  manner,  with  an 
amendment, and  then  returned  the  bill  to  the  senate,  where  it  origi- 
nated, when  that  body  suspended  the  rules  and  concurred  in  the 
amendment;  but  on  this  amendment  no  vote  was  taken  by  a  call  of 
the  yeas  and  nays,  and  in  so  far  as  it  appears  from  the  senate  journal, 
without  a  majority  voting  for  the  bill  as  amended.  The -lOth  sec- 
ti<m  of  the  Constitution  provides  thai  "each  house  of  the  general 
.assembly  shan  keep  and  publish  daily  a  journal  of  its  proceedings, 
4ind  the  yeas  and  navs  of  the  members  or.  any  question  shall,  at  the 
desire  of  any  two  of  the  members  elected,  b.*  entered  on  the  jour- 
nal." 

The  46lh  section  provides  that  "no  bill  shall  be  onsidere  I  for  final 
passage  unless  the  same  has  been  reported  by  a  committee  and 
printed  for  the  use  of  the  members.  Every  bill  shall  be  read  at 
length  on  three  different  days  in  each  house,  but  the  seccmd  and 
third  readings  may  be  dispensed  with  by  a  majority  of  all  the  mem- 
i>ers  elected  to  the  house  in  which  the  bill  is  pendimr;  but  when- 
^ever  a  committee  refuses  or  fails  to  report  a  bill  submitted  to  it  in  a 
rea.sonable  time,  the  same  may  be  called  up  by  any  member  and  be 
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considered  in  the  same  manner  it  would  have  been  considered  if  i( 
had  been  reported.  No  bill  shall  become  a  law  unless,  on  its  final 
passa$;e,  it  receives  the  vote  of  at  least  two-fifths  of  the  member* 
elected  to  each  house  and  a  majority  of  the  members  voting,  the 
vote  to  he  taken  by  yeas  and  nays  and  entered  in  the  journal;  pro- 
vided, any  act  or  resolution  for  the  appropriation  of  money  or  the 
creation  of  debt  shall,  on  its  final  paasage,  receive  the  votes  of  a  ma- 
jority of  all  the  members  elected  to  each  house." 

It  appears,  therefore,  that  the  bill,  as  it  originated  in  the  senate, 
was  passed  by  the  constitutional  vote  and  in  the  manner  prescribed 
by  theC-o!istitution,and  when  sent  to  the  house  the  bill,  as  amended, 
pissed  that  body  as  recjuired  by  the  Constitution,  but  on  its  return 
to  the  senate  as  amended  there  was  no  call  of  the  yeas  and  nays  by 
that  body,  but  a  concurrence  only  in  the  amendment,  and  what  the 
vote  was  does  not  appear. 

►Section  66  of  the  C-onstitution  provides  that  *'no  bill  shall  become 
a  law  until  the  same  shall  have  been  signed  by  the  presiding  oftlcer 
of  ejich  of  the  two  houses  in  open  session,  and  before  such  officer 
shall  have  atlixed  his  signature  to  any  bill  he  shall  suspend  all  other 
business,  dei'lare  that  such  bill  will  now  be  read  and  that  he  will 
sign  the  same  to  the  end  that  it  may  t)ecome  a  law.  The'  bill  shall 
then  be  read  at  length  and  compared,  and,  if  correctly  enrolled,  he 
shall,  in  the  presence  of  the  hous^,  in  open  se^ion,  and  before  any 
other  business  is  entertained,  affix  his  signature,  which  fact  shall  be 
noted  in  the  journal,  and  the  bill  immediately  sent  to  the  other  house; 
when  it  reaches  the  other  house  the  presiding  officer  thereof  shall 
immediately  suspend  all  other  business,  announce  the  rei*epti<m  of 
the  bill,  and  the  same  proceeding  shall  thereupon  be  observed  in 
every  respect  as  in  the  house  in  which  it  was  first  signed,  and  there- 
upon the  clerk  of  the  latter  house  shall  immediately  present  the 
same  to  the  governor  for  his  sign^tture  and  approval.'* 

The  governor,  on  the  presentation  of  the  t)ill  to  him,  after  it  has 
received  the  signature  of  each  speaker,  either  approves  the  bill  or 
returns  it  with  his  objections  to  the  house  in  which  it  originated,  or 
if  he  fails  to  return  the  bill  within  ten  days  (Sundays  excepted),  it 
becomes  a  law,  unless  a  legislative  adjournment  prevents  it,  and  in 
that  event  he  must  disapprove  it  within  ten  days  after  the  afljourn- 
ment,  by  having  his  veto  spread  upon  the  register  kept  by  the  sec- 
retary of  state. 

The  bill  in  question  w^is  approved  by  the  governor,  and  has  been 
deposited  with  the  archives  of  8tite  as  the  enrolled  bill  and  as  the 
law  of  the  land.  I  have  been  thus  careful  in  setting  forth  these  vari- 
ous provisions  of  the  Constitution,  as  from  them  originates  this  liti- 
gation between  the  auditor  and  the  board  of  managers  of  thefanck 
appropriated. 

It  is  insisted  by  the  one  side  that  by  section  46  of  the  Constitution, 
just  quoted,  the  ftnnl  paiUfage  of  a  bill  means  the  vote  on  thebilU 
after  it  has  been  perfected  i>y  amendments  or  otherwise^  and  in  a 
condition  to  become  a  law;  that  is,  final  passage  means  the  last  rote 
on  the  hill.  On  the  other  hand  it  is  maintained  that  when  a  bill  has^ 
passei  either  house  by  a  two-fifths  vote  or  by  a  majority  vote  of  all 
the  members,  when  numey  is  appropriated,  it  must  be  regarded  ss 
the  final  passage  of  a  bill;  that  is,  there  can  only  be  one  passage  of  a 
bill,  and  that  is  its  final  passage,  and  subsequent  amendments, 
whether  formal  or  substantial,  can  be  adopted  by  the  vote  of  a  ma- 
jority of  a  quorum.  The  board,  by  its  president,  W.  L.  Dulaney,  in 
accordance  with  the  provisions  of  the  bill,  presented  to  the  auditor 
his  vouchers,  properly  approved  by  the  governor,  and  demanded  a 
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part  of  the  sum  appropriated  to  defray  expenditures  connec^ted  with 
Kentucky's  exhjbitat the  World's  Fair,  and  the  auditor  refused  pay- 
ment on  the  i^round  that  the  bill  was  unconstitutional  for  two  reasons 
—first,  the  bill  having  been  amended  by  the  house,  a  mere  concur- 
rence in  the  amendment  by  the  senate,  without  a  call  of  the  yeas  and 
nays,  showing  that  a  majority  of  the  senate  voted  for  the  bill  as 
amended,  is  in  violation  of  section  46  of  the  Constitution;  second,  the 
legislature  had  no  power,  even  by  a  majority  vote,  to  make  such  an 
appropriation.  Theauditor  havingchallenged,  in  this  manner,  the  va- 
lidity of  the  bill,  the  board  of  managers  instituted  these  proceedings  in 
the  Franklin  Circuit  Court  for  a  mandamus  requiring  him  to  issue  his 
warrant  on  the  treasury  for  the  sums  specified  in  the  vouchers  pre- 
sented to  him.  The  answer  filed  by  the  auditor  sets  forth  in  detail 
the  legislative  proceedings  as  to  the  manner  m  which  the  bill  was 
passed;  that  the  journal  of  the  senate  fails  to  show  the  yea  and  nay 
vote  on  the  bill,  as  amended  by  the  house,  or  that  a  majority  of  the 
senators  voted  for  the  bill  as  amended.  A  demurrer  was  sustained 
to  the  answer,  and  the  case  comes  to  this  court  with  the  ailmission 
made  by  the  demurrer,  and  also  as  a  matter  of  fact,  that  the  journals 
will  show  that  no  vote  was  taken  in  the  senate  by  a  call  of  the  yeas 
and  uays  on  the  bill  as  amended  by  the  house,  and  nothing  on  the 
face  of  the  senate  journal  showing  that  a  majority  of  the  senate 
voted  for  the  amendment. 

It  is  argued  that  the  auditor,  being  a  ministerial  officer,  could  not 
raise  the  constitutional  question  as  to  the  manner  In  which  the  act 
l>assed.  It  is  true  that  he  nor  his  bondsmen  would  have  been  liable 
if  payment  had  been  made  and  the  act  held,  as  it  has  been,  uncon- 
stitutional, but  I  think  it  equally  clear,  under  numenyus  decisions  of 
this  court,  that  it  is  not  only  his  rig.ht,  but  nis  duty,  to  contest  every 
claim  in  regard  to  which  he  is  required  to  draw  his  warrant  on  the 
treasury,  when,  in  his  opinion,  itis  not  pro|)erly  verified  or  has  not 
been  allowed  or  appropriated  according  to  law.  '  He  is  the  trustee  of 
the  State's  funds,  and  to  such  an  extent  that  not  one  cent  can  be 
drawn  from  the  treasury  without  his  warrant,  and  his  persistency  in 
refusing  to  pay  this  claim  not  only  attests  his  fidelity  and  efficiency 
as  an  ofiicial,  but  his  defense,  in  which  he  is  sustained  by  my  a.sso- 
ciates,  has  saved  to  the  State  an  expenditure  from  the  treasury  under 
a  void  constitutional  enactment  the  sum  of  $100,(M)0. 

I  do  not  believe  his  defense  in  response  to  the  petition  for  a  man- 
damus is  available,  and  shall  proceed  to  give  my  reasons  for  dissent- 
ing from  the  principal  opinion. 

I  shall  assume,  without  any  discussion,  as  the  entire  question  has 
been  considered  in  consultation,  that  the  legislature  had  the  power, 
under  the  Oonstilulion,  to  pass  the  bill,  and  the  only  objection  to  its 
validity  as  a  law  is,  that  the  bill  tcati  nof  passed  in  Ufe  manner  pro- 
vided by  the  Constitution. 

It  Is  contended  by  my  associates  that  the  demurrer,  as  well  as  the 
agreed  facts,  j:dmit  the  bill  was  not  passed  in  conformity  to  the  Con- 
.stitution,  and  by  this  admission  the  appellees  have,  in  some  man- 
ner, deprived  theirrselves  of  the  right  to  a  mandamus;  in  other 
words,  that  a  party  may  come  into  court,  and  in  a  litigation  involv- 
ing the  construction  of  constitutional  provisions,  by  admitting  that  a 
bill  was  not  read  for  the  first  time  or  that  the  yeas  and  nays  were 
not  called,  as  provided  by  the  (/Vm>titution,  he  admits  the  unconsti- 
tutionality of  th**  act,  and  will  not  be  heard  to  say  that  the  journals 
of  either  house  showing  that  fact  are  no  evidence  as  against  the  en- 
rolled bill.  The  appellees  only  admitted  the  truth,  and  if  a  <lenlal 
had  been  made  as  to  what  the  journals  would  show  in  this  particu- 
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lar  it  would  have  been  false,  for  thev  do  show  that  the  yeas  and  pays 
were  not  called  when  the  amendment  in  the  house  was  concurred  in 
by  the  senate;  therefore,  the  question  is,  can  the  journals  be  intro- 
duced as  evidence  to  contradict  or  to  nullify  the  enrolled  bill?  It  is 
plain  that  the  constitutionality  of  an  act  can  not  be  determined  by 
the  admissions  of  a  party,  and  when  brouj^ht  in  question,  where  evi- 
dence is  offered  to  show  the  act  to  be  void,  the  hi^he-st  and  best  evi- 
dence must  be  adduced,  and  if  the  journal  of  the  senate  is  incompeteni 
for  that  purpose,  the  admission  that  it  is  competent  would  not  maice 
it  so. 

Mr.  Justice  Cooley  says:  *'The  court  will  not  act  upon  the  admis- 
sion of  parties  that  an  act  was  not  passed  in  accordance  with  the 
(Constitution."  (('oole.v  on  Constitutional  Limitation,  (5  Ed.,  page 
163,  note.  See  also  Le^y:  v.  Mayor  of  Annapolis,  42  Md.,  20.'?, 
for  a  discussion  of  this  question.)  If  the  issue  had  been  made 
by  a  denial  the  auditor  would  have  ottered  to  intrmluce  the 
journrtls,  and,  upon  the  objection  l>y  the  appellees  as  in  the  com- 
petency of  the  testimony,  the  identical  question  would  have  been 
made  that  was  raised  by  the  demurrer.  If  the  ap|)ellees  had  not 
filed  a  demurrer  nor  replied  to  the  answer  of  the  auditor,  and  sul>- 
mitted  the  case  in  that  condition,  the  court  would  have  been  com- 
pelled to  hold  that  the  answer  constituted  no  defense.  The  appellees 
have  done  nothing:  to  waive  their  lejral  rights.  They  come  into  court 
with  a  clear  le^al  right  to  demand  of  the  auditor  this  money.  And  it  is 
the  auditor  setting:  up  a  defense,  based  up(m  incompetent  testimony, 
which  istaken  hold  of  by  my  associatesas  evidencing:  such  an  unconsci- 
entious claim  as  to  justify  them  in  denying  a  remedy  for  the  enforce- 
ment of  a  clear  legal  right,  and  to  do  this  they  g:o  back,  not  at  the 
instance  of  the  appellees,  but  at  the  instance  of  the  auditor,  to  see 
whether  the  journals  establish  the  truth  of  the  facts  alle^red  by  the  de- 
fense— facts  the  appellees  admit  to  exist;  and  admitting:  the  truth  in 
regard  til  a  matter  over  which  they  ha«i  no  control,  and  that  isincom- 
petent  testimony  for  any  purpose  on  this  issue,  they  are  denied  a 
remedy  to  which  they  would  have  been  entitled  but  for  this  inconi- 
lK^tent  testimony.  This  is  based  on  the  idea  that  the  apj)ellees  have 
no  interest  in  this  controversy,  and,  if  this  be  true,  they  have  no 
standing  in  court,  and  the  case  should  be  dismiased  on  that  ground. 

Jean  see  nothing  in  the  argument  sustaining  this  view,  and  it  is 
at  last  a  decision,  in  effect,  that  you  may  declare  a  law  invalid  by 
reason  of  the  legislature  failinsr  to  pass  a  law  in  the  manner  required 
by  t  he  Constitution,  and  the  question  arises:  Is  the  validity  ot  the  act 
to  be  determined  by  the  enrolled  bill  or  by  the  journals  of  the  senate 
showing  the  manner  of  its  passj^ge.  It  is  contended  on  the  one  hand 
that  where  the  journals  show  that  the  Constitution  has  not  been  com- 
plied with  on  the  passage  of  a  bill  that  the  bill  is  a  nullity,  and  on  the 
other  it  is  argued  that  the  manner  of  passing  bills  is  exclusively  within 
the  province  of  the  legislature  in  the  exercise  of  the  powers  conferred 
by  the  Constitution,  and  that  when  a  bill  is  authenticated  in  the 
manner  provided  by  section  06  of  the  Constitution  and  promulgated 
as  a  law,  it  is  conclusive  evidence  of  Its  existence  as  a  law, 
although  the  recjuirements  of  the  C/onstitution  as  to  the  nian- 
ner  of  its  passage  may  not  have  been  complied  with.  It  is  nut 
claimed  that  the  two  speakers  can  sign  a  bill,  either  in  or  out  of  ses- 
sion, and  have  it  approved  by  the  governor,  and  that  this  makes  it 
a  law,  although  it  may  never  have  been  introduced.  To  do  thiM  you 
must  impute  corruption  and  fraud  to  both  speakers  and  the  execu- 
tive, a  case  that  would  never  arise,  and  too  futile  in  its  suggestion  to 
deserve  notice  in  an  opinion.     Shall  the  courts,  when  a  bill  has 
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been  signed  by  the  sfteaker  of  each  house  and  declared  a  law 
in  the  presence  of  the  members  of  each  body,  approved  by 
the  governor  and  filed  with  the  archives  of  State  as  the  law 
of  the  laud,  look  to  this  enrolled  bill  as  conclusive  of  the  fact  that 
the  bill  was  properly  jwssed,  and  leave  tlie  coordinate  branch  of  the 
government,  whone  duty  it  is  to  pass  laws  when  acting  within  the 
scope  of  its  power,  rftsponsibie  to  its  constituency  for  the  manner  of 
its  exercise?  The  case  of  the  Auditor  v.  Haycraft,  14  Bush,  284,  is 
relied  on  by  each  party  as  sustaining  the  views  they  respectively  pre- 
sent. The  writer  of  this  dissent  wrote  the  opinion  of  the  court  in 
that  case.  The  pleadings  In  that  case  raised  no  such  question,  and 
ail  the  court  said  was  "that  no  inquiry  will  or  can  be  instituted,  as 
the  case  is  presented  for  the  purpose  of  ascertaining  the  manner  in 
which  the  enactment  was  passed.  There  has  been  no  pleading  filed 
by  the  State  or  auditor  presenting  any  such  issue,  and  we  must,  there- 
fore, adjudge  it  was  constitutionally  enacted,  and  can  not  take 
judicial  notice  at  the  mere  suggestion  of  counsel  as  to  the  votes  cast 
for  or  against  the  measure  on  its  final  passage.  If  a  bill  of  this  char- 
acter did  not  receive  a  vote  of  a  majority  of  the  members,  the  only 
mode  of  reaching  the  question  is  by  an  allegation  of  fact  in  an  appro- 
priate pleading,  and  the  journals  oflfered  as- evidence  to  sustain 
the  defense."  This  was  not  done  in  that  case,  nor  the  journals 
offered,  so  an  objection  might  be  made  to  them  as  evidence,  and  from 
a  casual  reading  of  the  opinion  it  will  be  seen  that  the  quastion  was 
not  decided  or  discussed. 

The  importance  of  this  question  can  not  be  overestimated,  and 
this  court  is  now  urged,  for  the  first  time  in  the  judicial  proceedings 
of  the  State,  by  appropriate  pleadings,  to  adjudge  an  act  unconstitu- 
tional by  reference  to  the  legislative  journals,  when  we  have  before 
us  the  enrolled  bill  authenticated  as  the  Constitution  requires.  If 
the  validity  of  the  bill  was  assailed  for  the  want  of  power  on  the 
part  of  the  legislature  to  enact  it,  a  judicial  question  would  at  once 
arise,  and  I  would  not  feel  that  I  was  invading  the  domain  of  a  co- 
ordinate branch  of  the  government  as  supreme  in  its  jurisdiction  as 
the  judiciary  when  determining  the  extent  of  legislative  power.  It 
is  manifest  that  there  is  a  marked  distinction  between  determining  a 
law  to  be  in  violation  of  the  Constitution  and  in  adjudging  that  it  has 
not  been  passed  in  the  mode  required  by  that  instrument. 

In  deflnlng  the  powers  of  government  the  Constitution  gfives  to 
the  legislature  the  sole  power  to  make  the  laws  and  to  judge  of  their 
expediency,  anH  upon  the  judicial  department  devolves  the  duty  of 
interpreting  those  laws  when  made,  and  I  can  perceive  but  little 
necessity  for  a  distritiution  of  the  powers  of  government  if  the  judi- 
ciary can  be  called  on  to  determine,  in  the  first  place,  whether  an 
act  was  passed  in  accordance  with  the  mode  prescribed  by  the  Con- 
stitution, and  then  determine  the  power  of  the  legislature  to  enact 
the  law. 

This  bill  has  been  promulgated  by  the  legislature  with  its  valid- 
ity as  a  law  attested  by  the  signature  oi  the  speaker  of  each  house 
and  its  approval  by  the  governor.  It  may  b?^  properly  said  that 
judicial  opinions  from  able  lawyers  and  courts  as  to  the  power  of  a 
court  to  go  behind  an  enrol leil  bill,ir  order  to  determine  the  manner 
of  its  passage,  are  such  as  to  cause  a  doubt  jis  to  any  conclusion  the 
judicial  mind  may  reach  on  the  question,  but  when  the  cases  de- 
cided are  carefully  analyzed  it  will  be  found  the  decided  weight  of 
authority  is  that  an  enrolled  bill,  attested  as  in  this  case 
in  the  manner  provided  by  the  Constitution,  becomes  a  perfect 
law,  and  its  validity  can  not  be  questioned  except  on  the  ground 
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the  lepfislature  hacl  no  |M>\ver  to  enact  it.  The  cases  opposed 
to  this  view  are  based,  some  of  them,  on  the  idea  that  certain 
provisions  of  their  state  constitutions  are  mandatory  and  others 
not,  many  of  them  followinji:  the  earlier  cases  rendered  by  the  Su- 
preme Court  of  New  York  that  have  been  overruled,  and  the  cases 
from  the  Supreme  Court  of  Illinois,  that,  by  its  lecent  utterances, 
intimate  stnmgly  that  the  enrolled  bill  is  the  best  evidence  of  what 
is  the  statute  law  of  the  State. 

It  is  ditticult  to  perceive  why  every  provision  of  a  constitution  is 
not  mandatory,  and  to  be  so  adjudged,  unless  it  is  made  directory 
in  expressed  terms;  and  if  left  opi'U  to  judicial  interpretation, as 
ordinary  lej<islative  enactments,  then  the  provision  in  question  be- 
comes either  mandatory  or  directory,  as  it  may  appear  to  the  mind 
of  the  judi^e  called  upon  to  interpret  it,  and  wkh  such  uncertainty 
there  would  be  no  uniformity  in  the  construction  of  constitutional 
provisions.  Mr.  Justice  Cooley,  in  his  work  on  Constitutional  Lim- 
itations, sjys :  **But  the  courts  tread  upon  very  dangerous  ground 
when  they  venture  to  apply  the  rules  which  distinguish  directory 
and  mandatory  statutes  to  the  provisions  of  a  constitution.  It  is  the 
province  of  an  instrument  or  this  solemn  and  permanent  character 
to  establish  those  fundamental  maximsand  fix  th<»He  unvarying  rules 
by  which  all  departments  of  the  government  must  at  all  times  shape 
their  conduct,  and  if  it  descends  to  prescribe  mere  rules  of  order  in 
unessential  matters  it  is  lowering  the  proper  dignity  of  such  an  in- 
strument and  usurping  the  proper  province  of  ordinary  legislation.'* 
Regarding,  therefore,  every  provisicm  of  a  constitution  as  mandatory, 
it  furnishes  no  reason  for  holding  that  the  journal  ol  either  house  is 
the  best  evidence  to  the  courts  and  the  peopleof  the  validity  of  a  bill. 
Some  test,  however,  must  be  had,  and  the  citizen,  who  in  presmned 
to  hwir  the  lau\  must  have  the  means  of  knowing  when  a  law  has 
been  enacted,  and  while  no  cjse,  reported  or  unreported,  in  this 
State  is  to  be  found  deciding  this  question,  there  has  in  effect  been  a 
practical  construction  as  to  what  constitutes  the  evidence  of  the  pas 
sage  of  laws  by  the  manner  in  whii  h  our  statutes  are  published  and 
verified  by  the  enrolled  bills.  Our  statute  laws  have  been  embod- 
ied for  years  in  what  is  known  as  tlie  Revised  and  General  Statutes 
and  published  aicts  of  the  legislature.  When  the  law,  as  found  in 
the  statute^  book,  is  claimed  not  to  be  the  law  enacted  by  the  legisla-  * 
ture,  resort  is  had  to  the  enrolled  bill,  and  I  venture  the  assertion 
that  the  able  revisors  of  our  statutes  and  codes  of  practice  never  at 
any  time  consulted  the  legislative  Journals  with  a  vievv  of  ascertain- 
ing whether  the  enactments  they  were  publishing  as  la\v8  to  guide 
the  people  had  been  constitutionally  passed,  and  for  the  reason  the 
enrolled  bill  was  the  best  evidence  of  that  fact ;  and  although  there 
has  been  no  decision  on  the  question,  this  raises  a  strong  presumption 
as  to  the  manner  in  which  such  constitutional  provisions  have  been 
interpreted. 

What  is  the  evidence  upon  which  this  court  is  asked  to  pronounce 
this  law  unconstitutional  ?  Section  40  of  the  Constitution  provides: 
*'Each  house  of  the  general  assembly  shall  keep  and  publish  daily  a 
journal  of  its  proceedings,  and  the  yeas  and  nays  of  the  members  dn 
any  question  shall,  at  the  desire  of  any  two  of  the  merabers  elected, 
be  entered  on  thepournal."  This  journal  is  kept  by  the  clerk  or  his 
assistant ;  is  not  signed  or  required  to  be  signed  by  any  one;  its  sec* 
oud  and  third  reading  dispensed  with  in  almost  every  instance 
where  a  motion  is  made ;  it  is  not  required  to  be  attested  in 
any  manner  whatever.  Can  it  be  that  the  framers  of  the  Con- 
stitution   contemplated   that  Journals   kept    in   this   way  are  to 
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be  rejjarded  as  records  cc)ntaininj?such  ab-^olute  verity  as  to  be  looked 
to  by  the  courts  for  the  purpose  of  nullifying;  a  legislative  enactment 
that  has  been  attested  and  approved  in  the  mode  prescribed  by  sec- 
tion 56  of  the  organic  law? 

This  bill  was  sij^ned  by  the  presiding?  officer  of  each  house  in  open 
session,  and  before  the  speaker  sij^ned  the  bill  he  suspended  all  other 
business,  declared  that  such  bill  will  now  be  read,  and  he  willsisfn  the 
same  to  th(j  end  that  it  may  become  a  law.  It  is  then  read  and  com- 
pared and  found  to  be  correct;  he  affixes  his  signature  in  the  pres- 
ence of  the  house  in  open  session,  and,  when  this  is  d<me,  to  say  that 
such  solenni  acts,  after  the  bill  has  been  filed  with  the  secretary  of 
state  as  the  law,  are  to  be  disretjarded  by  reason  of  entries  in  the 
legislative  journals,  **  would  shake,'*  as  Chief  Justice  Beasley  said  in 
deciding  a  similar  question,  **the  stability  of  all  written  law  to  its 
very  foundation."     (Perrybone  v.  Young,  32  N.  J.,  87.) 

If  a  court  can  leave  the  enrolled  bill  and  search  for  evidence  in 
the  journals  to  nullify  it,  this  rule  of  evidence  would  apply  not  only 
to  the  passage  of  laws  enacted  since  the  present  Constitution  was 
adopted,  but  the  manner  of  passing  every  statute  since  the  Consti- 
tution of  1849  would  be  subjected  to  judicial  investigation,  and 
wh<'ther  involving  the  right  of  property  or  enacted  for  the  punish- 
ment of  crime,  with  an  issue  raised  as  to  the  manner  of  its  passjige, 
the  court  would  he  compelled  to  look  into  the  journals  of  either 
house,  or  allow  the  litigant  to  do  so,  for  the  purpose  of  determining 
-whethe^r  or  not  the  enactment  was  passed  in  the  mode  prescribed  by 
the  organic  law.  The  CJonstitution  of  1849  contains  this  provision  : 
*'No  bill  shall  have  the  force  of  a  law  until  on  three  several  <lays  it  be 
read  over  in  each  house  of  the  general  assembly,  and  free  discussicm 
allowed  thereon,  unless,  in  cases  of  urgency,  four-fifths  of  the  house 
where  the  bill  shall  be  depending  may  deem  it  expedient  to  dispense 
with  this  rule."  If,  therefore,  the  journals  of  the  letrislature  under 
the  Constitution  of  1849-'oO  fail  to  show  that  the  bill  was  not  read 
three  several  days  and  the  reading  had  not  been  dispensed  with,  it 
is  not  a  law;  or  if  the  journals  show  affirmatively  that  the  bill  was  only 
read  two  days  and  the  third  reading  not  dispensed  with,  the  same 
disastrous  results  must  follow,  and,  according:  to  the  majority  opin- 
ion, if,  under  the  present  Constitution,  the  governor  and  the  house  had 
coincided  with  the  views  of  the  senate,  all  the  t)ills  where  the 
yeas  and  nays  had  not  been  called  on  the  original  bills,  or  the  bills 
as  amended,  would  neceasarily,  when  assailed,  be  adjudged  null  and 
void,  although  authenticated  as  the  Constitution  required. 

The  fear  of  the  consequences  resulting  from  such  a  rule  does  not 
alone  induce  me  to  regard  the  enrolled  bill  conclusive  as  to  the  valid 
passage  of  a  bill.  It  is  because  it  is  a  certain  and  fixed  test,  and  is 
the  highest  evidence  of  what  the  legislature  has  done. 

The  laws  embodied  in  our  statutes  come  from  the  enrolled  bills. 
All  the  rights  of  the  citizen,  derived  under  statutory  enactments, 
depend  on  the  verity  of  the  enrolled  bills.  The  published  laws  are 
verified  by  them  and  every  statutory  report  t)ecomes  endangered 
when  you  permit  other  evidence  to  show  that  an  enrolled  bill  is  not 
the  law. 

Many  of  the  decisions  on  this  question  evidence  great  ability,  and 
with  provisions  in  their  Constitutions  in  many  raspects  similar  to 
ours,  they  hold,  in  discussing  the  right  to  go  back  to  the  journals  of 
either  house,  that  the  enrolled  bill  is  conclusive. 

In  the  case  of  Perry  l)one  v.  Young,  32  N.  J.  L.,37,  the  court  in  speak- 
ing of  the  journals  as  evidence,  said:  '*  In  the  nature  of  things  they 
must  be  constructed  out  of  loose  and  hasty  memoranda,  made  in  the 
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presence  of  business  and  amid  the  distractions  or  a  numerous  as- 
sembly. There  is  required  not  a  sintrle  guarantee  to  their  accuracy 
or  to  their  tiuth.  No  one  need  vouch  lor  them,  and  it  is  not  en- 
joined that  they  should  l>e  either  approved,  copied  or  recorded." 

Again:  ''The  legislature  has  adopted  a  method  of  certifying  its 
own  act."  in  an  authentic  form.  *  *  *  To  the  correctness  of  the 
present  bill,  for  example,  we  have  the  signature  of  the  prrsiding  officer 
of  each  house.  In  its  present  form  it  was  exhibited  to  the  governor  as 
the  bill  which  had  been  enacted  and  met  his  approval.  It  was  then 
made  public  l»y  being  tiled  in  the  office  of  the  ^•ecretary  of  state. 
These  are  the  sanctions  the  legislature  has  provided  for  the  authen- 
tication of  its  own  acts,  b:)th  to  the  public  and  to  the  judicial  tri- 
bunals, and  the  question  is,  therefore,  presented  whether  such 
authentication  must  ijot  be  deemed  conclusive  This  question,  in 
my  opinion,  must  be  answered  in  the  affirmative.  How  can  it  be 
otherwise?  The  body  that  passes  a  law  must  of  necessity  promul- 
gate it  in  some  form." 

And  continuing,  the  court  said:  **ln  the  frame  of  our  State  gov- 
ernment the  recipients  and  organs  of  this  three-fold  power  are  the 
legislative,  the  executive  and  judiciary.  They  are  co-ordinate -in 
all  things  equal  and  independent,  each  within  its  sphere  is  the 
trusted  agent  of  the  public.  With  what  propriety,  then,  is  it  claimed 
that  the  Judicial  branch  can  erect  itself  into  the  custodian  of  the 
good  faith  of  the  legislative  department?.'  The  proposition  is  whether,, 
when  the  legislature  has  certified  to  a  mere  matter  of  fact  relating 
to  its  own  conduct  an<i  within  its  own  cognizance,  the  courts  of  the 
State  are  at  liberty  to  inquire  into  or  dispute  the  veracity  of  that 
certificate.  I  can  discover  nothing  in  the  provisions  of  the  (>onstitu- 
tion,  or  in  the  general  principles  of  government,  which  will  justify 
the  assumption  of  such  superior  authority." 

In  the  case  of  the  State  v.  Swift,  21  Am.  Reps.,  721,  from  the  State 
of  Nevada,  wliere  a  provision  of  the  State  Oinstitution  is  analoeoos 
to  ours  providing  **  that  the  reading  of  a  bill  by  sections,  on  its  final 
passage,  shall,  in  no  case,  be  dispensed  with,  and  the  vote  on  the 
final  passajje  of  every  hill  shall  be  taken  by  yeas  and  nays  to  be 
entered  on  the  journals  of  etich  house,"  <fec. 

The  court  held  that  the  official  copy  of  a  statute,  duly  enrolled 
and  authenticated,  is  conclusive  evidence  of  the  law,  and  the  court 
can  not  resort  to  the  journals  of  the  legislature,  nor  to  any  other  ex- 
trinsic evidence,  to  ascertain  whether  the  statute  was  duly  enacted. 
That  court,  in  response  to  the  argument  in  favor  of  receiving  the 
journals  as  evidence,  said  i  '^The  hope  of  doing  good  (that  is,  by 
correcting  mistakes  in  enrolled  bills  by  the  journals)  by  the  course 
suggested,  is  more  than  overbalanced  by  the  danger  of  doing  harm, 
and,  therefore,  presents  no  equivalent  for  the  incalculable  disadvant- 
age of  reducing  the  statute  law  from  a  state  of  certainty  to  one  of 
everlasting  doubt."  To  the  same  effect  is  the  case  of  the  People  v. 
Devlin,  33  N.  Y.,  269. 

In  an  opinion  delivered  by  Mr.  Justice  Harlan,  of  the  supreme 
court,  and  concurred  in  by  his  associates,  the  cas(^  of  Field  v.  Clark, 
143  U.  S.,  649,  many  of  the  cases  on  this  question  were  referred  to, 
and  in  an  able  and  exhaustive  discussion  of  the  point  involved  in 
that  case,  the  court  held  :  "*  The  signing  by  the  speaker  of  the  house 
of  representatives  and  by  the  president  of  the  senate,  in  open  ses- 
sion, of  an  enrolled  bill,  is  an  official  attestation  by  the  two  houses 
of  such  bill  as  one  that  has  passed  congress.  It  is  a  declaration  by 
the  two  houses,  through  their  presiding  officers^  to  the  president 
that  the  bill,  thus  attested^  has  received  in  due  fortu  the  sanction  of 
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the  le^slative  branch  of  the  erovernment,  and  that  it  is  delivered  to 
him  in  obedience  to  the  constitutional  requiremenr  that  all  bills 
which  pass  conjyress  shall  be  presented  to  him;  and  when  a  bill, 
.thus  attested,  receives  his  approval,  and  is  deposited  in  the  public 
archives,  its  authentication  as  a  bill  that  has  passed  congress  should 
be  deemed  complete  and  unimpeachable." 

In  response  to  the  ar«:ument  that  was  made  in  that  case,  and  also 
urg:ed  before  us,  that  some  supervision  was  necessary,  otherwise  the 
officers  of  the  raspective  houses  and  the  members  mij^ht  purposely 
defeat  the  popular  will,  the  court  said:  **But  thispassibility  is  too 
remote  to  be  seriously  considered  in  the  present  inquiry.  Judicial 
action,  based  upon  such  a  suggestion,  is  forbidden  by  the  respect  due 
to  a  co-ordinate  branch  of  the  government.  The  evils  that  may  re- 
sult from  the  recognition  of  the  principle  that  an  enrolled  act  in  the 
custody  of  the  secretary  of  state,  attested  by  the  signatures  of 
the  presiding  officers  of  the  two  houses  of  congress  and  the  approval 
of  the  president,  is  conclusive  evidence  that  it  was  pased  by  con- 
gress according  to  the  forms  of  the  Constitution,  would  be  far  less 
than  those  that  would  certainly  result  from  a  rule  making  the  valid- 
ity of  congressional  enactments  depend  on  the  manner  in  which  the 
Journals  of  the  respective  houses  are  kept  by  the  subordinate  officers 
charged  with  the  duty  of  keeping  them.'* 

The  court  also  said :  "  In  regard  to  certain  matters  expressly  re- 
quired by  the  Constitution  to  be  entered  on  the  journal,  to  what  ex- 
tent the  validity'  of  legislative  action  may  be  affected  by  the  failure 
to  have  those  matters  entered  on  the  journal,  we  need  not  inquire. 
No  such  question  is  presented  for  determination." 

It  is,  therefore,  argued  that  the  precise  question  presented  here 
was  not  before  the  court  in  Field  v.  Clark,  still  it  is  evident  the 
court  was  not  inclined  to  recognize  the  doctrine  found  in  the  Illinois 
and  other  cases  as  sound.  The  provision  of  the  Constitution  of 
Illinois  is,  *'  that  all  bills,  before  they  can  become  laws,  shall  be  read 
three  several  times  in  each  house,  and  shall  be  paased  by  a  vote  of  a 
mafority  of  all  the  members-elect.'' 

The  supreme  court  of  that  state,  in  People  v.  Starm,  3o  111.,  121, 
said:  "According  to  the  theory  of  our  legislature,  when  a  bill  has 
become  a  law,  there  must  be  record  evidence  of  every  material  re- 
quirement from  its  introduction  until  it  becomes  a  law,  and  this 
evidence  is  found  upon  the  journals  of  the  two  houses.'*  The  court 
further  saying:  **  We  are  not,  however,  prepared  to  say  that  a  different 
rule  might  not  have  subserved  the  public  interest  equally  well,  leav- 
ing the  legislature  and  the  executive  to  guard  the  public  interest  in 
this  regard,  or  to  become  responsible  for  its  neglect.  ' 
•  Mr.  Justice  Harlan,  in  reviewing  the  various  decisions  on  this 
subject,  quoted  the  language  of  the  Illinois  court,  in  which  the 
soundness  of  the  rule  established  in  that  state  is  questioned,  and 
approved  the  doctrine  of  the  state  courts,  making  the  enrolled  bill 
conclusive  evidence  of  the  law. 

The  case  from  the  Mississippi  Supreme  Court,  of  ex  parte  Wren, 
63  Miss.,  512,  is  also  referred  to  in  the  case  of  Field  v.  Clark,  in 
which  Mr.  Justice  Campbell  said,  after  reviewing  the  adjudged 
cases:  **Every  other  view  subordinates  the  legislature  and  disre- 
gards that  co-equal  position  in  our  system  of  three  departments  of 
government.  If  the  validity  of  every  act  published  as  law  is  to  be 
tested  by  examining  its  history,  as  shown  by  the  journals  of  the  two 
houses  of  the  legislature,  there  will  be  an  amount  of  litigation, 
difficulty  and  painful  uncertainty,  appalling  in  its  contemplation, 
and  multiplying  a  hundred  fold  the  uncertainty  of  the  law." 

vol.  14—35  Cc^c^n\o 
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*'If  the  court  iiiHy  go  beyond  the  enrolled  bill  and  try  its  vaRdity 
by  the  record  contained  In  the  journals,  it  must  perform  this  task  a» 
often  as  called  on,  and  every  court  must  do  it.  A  justice  of  the 
peace  must  do  it,  and  we  will  have  the  spectacle  of  examination  of 
Journals  by  justices  of  the  peace,  and  statutes  declared  not  to  Ik;  law 
as  the  result  of  journalistic  history.  Let  the  courts  accept  as  statute* 
duly  enacted  such  bills  as  are  delivered  by  the  legislature  as  their 
acts,  acknowledjiced  as  such  in  the  prescribed  mode." 

In  Weeks  v.  Smith,  81  Maine,  547,  it  was  said  :  ''  No  man  shoukl 
be  required  to  hunt  through  the  journals  of  a  legislature  to  deter- 
mine whether  a  statute,  properly  certified  by  the  speaker  of  the 
house  and  president  of  the  senate  and  approved  by  the  governor,  » 
a  statute  or  not." 

It  is  insisted  that  section  4(5  of  the  Constitution,  containing  the 
provision  that  ''no  bill  shall  become  a  law  unless,  on  its  final  passage, 
it  receives  the  votes  of  at  least  two-fifths  of  the  members  elected  to 
each  house,  the  vote  to  be  taken  by  the  yeas  and  nays  on  the  Jour- 
nals," and  a  majority  of  all  these  members,  where  an  appropriation  of 
money  is  made,  opens  the  door  to  an  investigation  of  the  journab 
by  the  courts. 

I  see  no  distinction  between  a  provision  of  a  Ccnistitution  requir- 
ing a  call  of  the  yeas  and  nays  by  the  legislative  body  upon  the  final 
passage  of  a  bill  and  the  provision  to  the  effect  that  the  first  reading 
shall  not  be  dispensed  with.  They  are  all  mandatory  provisions, 
regulating  the  mode  in  which  the  legislature  shall  enact  laws,  the 
construction  of  w- hich  belongs  to  the  two  houses  and  the  executive, 
and  not  the  courts,  and  especially  when  the  Constitution  contains  a 
provision  directing  the  mode  of  authentication  by  which  the  courts 
and  the  people  are  to  be  governed. 

By  the  statute  of  our  State  a  deed  of  a  married  wonr>an,  to  be 
effectual,  the  clerk  is  required  to  examine  her  separately  and  apart 
from  her  husband;  and,  although  he  may  have  examined  her  in  the 
presence  of  her  husband,  the  courts,  bj'  reason  of  an  express  statute, 
will  not  allow  the  clerk  or  the  married  w'oman  to  show  that  he  did 
not  comply  with  the  law  when  he  has  certified  that  he  tJid,  in  the 
absence  of  fraud  on  the  part  of  the  grantee,  and  for  the  reason  that 
such  a  rule  of  evidence  would  make  the  title  to  land  too  uncertain; 
and  while  the  statute  as  to  the  clerk  is  mandatory,  just  as  th«*  provis- 
ions of  the  Constitution  in  regard  to  the  enactment  of  laws  is  man- 
datory to  the  legislature — where  the  bill  is  certified  or  authenticated 
in  the  mode  required,  you  can  not  go  behind  it. 

The  enrolled  bill  should  be  held  conclusive.  The  building  may 
be  defective  in  its  construction,  but  when  receivetl  from  the  hands  of 
the  architect  will  be  allowed  to  stand.  • 

Section  56  of  the  Constitution  is  plain  and  unmistakable  as  to  the 
manner  in  w^hicha  bill  is  to  be  authenticated  and  promulgated  as  the 
faa\  and  affords  the  means  for  every  one  ascertaining  what  the  law 
is.  When  you  find  an  act  filed  with  the  secretary  of  state  authen- 
ticated by  the  signatures  of  the  speakers  and  the  approval  of  the 
governor,  every  citizen  can  rely  on  its  efficacy,  if  within  the  power 
of  the  legislature  to  enact  it,  and  no  evidence  of  any  character  as- 
sailing its  validity  should  be  listened  to. 

It  will  be  found  that  courts  entertaining  opposite  views  on  this  ques- 
tion are  constantly  perplexed  in  their  efforts  to  sustain  the  validity 
of  laws  with  the  view  of  preserving  rights  acquired  under  statutes 
where  the  mode  of  passing  them  was  not  as  prescribed  by  the  Con- 
stitution. 

In  the  cases  of  Hall  v.  Steele,  82  Ala.,  562  ;  Glidwell  v.  Martin,  51 
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Ark.;  559;  State  v,  Algrood,  87Tenn.,  163;  State  v.  Hasting,  24  Minn., 
78,  and  in  the  courts  of  Kansas  and  Colorado,  it  has  been  held  that 
the  journals  may  be  looked  into  with  a  view  of  assailing  the  enrolled 
bill*;  but  where  they  are  silent  on  the  question  as  to  the  manner  of 
passing  the  bill,  the  court  will  presume  that  they  were  passed  in 
accordance  with  the  Constitution  ;  and  in  some  of  the  State  courts^ 
in  order  to  avoid  the  disastrous  consequences  resulting  from  contra- 
dicting the  enrolled  bill,  a  legislative  estopp-^l,  in  some  c.ises,  ha» 
been  applied,  to  the  effect  that  subsequent  legislation,  in  the  nature 
of  amendments,  cured  a  void  lei^islative  enacament. 

The  highest  authority,  adverse  to  the  rule  here  recognized,  is  Mr. 
Justice  Cooley,  in  his  work  on  Constitutional  Limitation,  following 
the  decisions  of  the  courts  of  his  own  state.  The  supreme  court  of 
that  state  has  gone  so  far  as  to  hold  that  where  there  is  no  entry  on 
the  journals,  and  no  resolution  authorizing  such  entry,  an  entry  found 
in  the  bound  volume  of  the  house  journal  will  be  presumed  to  have 
been  properly  made,  two  of  the  judges.  Long  and  Grant,  dissenting. 
(Common  Council  v.  Board  of  Assessors,  51  N.  W.  Rep.,  787.) 

I  can  not  assent  to  such  a  doctrine.  Nor  should  the  bill  before  us 
be  held  unconstitutional  upon  the  idea  that  no  one  is  injured  by  a 
reversal  of  thisca.se;  that  it  is  only  one  agent  of  the  State  govern- 
ment trying  to  keep  the  money  in  the  treasury  and  another  trying 
to  get  it  out.  It  is  either  a  law  or  not  a  law.  If  a  law,  the  appellees 
have  the  legal  right  to  the  money,  and  to  compel  the  auditor  to  pay 
it.    There  can  b?  no  exception  to  the  rule. 

It  is  true  they  are  the  agents  to  disburse  this  fund,  but  the  ears  of 
the  court  are  not  closed  to  the  fact  that  the  managers  have  been  en- 
gaged in  preparing  the  exhibits  for  the  World's  Fair.  They  have 
doubtless  expended  their  own  means  in  making  such  preparations 
as  were  necessary  for  that  purpose.  They  had  the  right  to  act  under 
the  law,  and  the  approval  of  the  governor  of  their  vouchers  f  >r  $25,- 
(WiO  raises  a  stn)ng  presumption  that  they  have  made  expenditures. 
The  executive  was  right  in  approving  the  vouchers,  because  he 
knew  the  board  of  managers  had  acted  in  good  faith,  still,  from  the 
majority  opinion,  if  expenditures  have  been  made,  as  the  act  was 
void,  it  affords  them  no  protection. 

Can  this  be?  Are  the  courts  of  this  State  to  search  the  journals  to 
find  out  whether  or  not  statutory  rights  can  be  enforced?  Such  a 
rule  not  only  makes  the  forms  of  legislation,  but  all  legislative  ex- 
pediency, the  subject  of  judicial  approval.  It  invites  the  judge  from 
the  bench,  that  he  may  become  a  partisan  to  the  passage  or  rejection 
of  bills,  where  partisan  influence  and  excitement  prevails.  It  is  an 
encroachment  upon  the  exercise  of  legislative  power.  Its  effect  will 
be  to  sweep  from  the  statute  bills  of  the  highest  importance,  pa^ed 
during  this  legislative  session,  and  open  the  doors  to  an  assault  on 
all  past  legislation.  It  is  a  legal  dynamite  hidden  from  the  public 
view,  ready,  when  the  occasion  re(iuires,  to  be  used  in  the  destruc- 
tion of  any  statute. 

In  the  language  of  a  great  judge  (Judge  Black),  in  an  opinion 
given  <m  a  similar  question,  *'I  fear  to  turn  loose  a  principle 
which  might  devour  the  whole  statute  book.''  (1st  Attorney-Gen- 
eral opinions,  page — .) 

While  I  do  not  differ  from  my  a&sociates  as  to  what  is  the  final 
passage  of  a  bill,  it  is  a  question  that  was  not  debated  by  counsel, 
and,  from  my  view  of  this  case,  the  opinion,  at  best,  would  only  be 
advisory  in  its  character,  and  given  to  a  representative  body  that 
has  not  sought  it. 

J  again  repeat  that  this  court  is  only  determining  what  evidence 
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we  will  look  to,  in  order  to  ascertain  whether  the  act  in  question  is 
or  not  a  law.  It  is  one  entirely  distinct  from  the  legislative  power 
in  passing  bills,  or  that  of  the  j^rovernor  in  pointing  out  defects  and 
constitutional  omissions  in  the  attempt  to  pass  them.  I  feel  the  im- 
portance of  a  court  of  last  resort  concurrim;  on  all  constitutional ' 
•questions,  but  the  majjnitude  of  the  question  involved  and  the  dan- 
ger, as  I  C(mceive,  flowing:  from  the  construction  given  the  Constitu- 
tion by  my  associates,  compel  me  to  dissent  from  their  vfews  on  the 
main  question  involved. 

*  In  Senatk. 

Wednp:sj)ay,  Janlary  11,  1893. 

Mr.  Lindsay,  of  the  committee  on  the  judiciary,  to  which  was  referred 
a  bill,  which  originated  in  the  senate,  entitled  **An  act  conc*erning 
jailers,"  together  with  an  amendment  adopted  by  the  house  of  rep- 
resentatives, presented  the  following  rejiort,  which  was  ordered 
printed,  viz: 

To  (he  .senate  : 

Your  committee  on  the  judiciary,  to  whom  you  referrwl  the  Uill, 
entitled  **An  act  in  regard  to  jailers,"  with  instructions  *'to  report 
whether,  in  its  present  condition,  it  is  necessary,  under  the  provis- 
ions of  section  46  of  the  Constitution,  that  it  shall  be  referred  to  a 
committee,  and  with  its  amendments  again  printed,  and  then  read 
on  three  several  days  and  again  put  upon  its  final  passage,"  submit 
the  following: 

The  bill  was  passed  by  the  senate  and  sent  to  the  house  of  repre- 
sentatives, and  there  amended  and  passed  and  returned  to  the  sen- 
ate. In  each  house  the  yeas  and  nays  were  called  ;  in  each  the  bill 
received  the  constitutional  number  of  votes,  and  in  e^ich  these  facts 
were  entered  in  the  journal. 

By  the  univei'sal  practice  of  the  general  assembly  up  to  the  pres- 
ent session,  and  by  general  parliamentary  law,  the  question  would 
now  be  :  Shall  the  senate  concur  in  the  house  amendment  ?  And  if 
.so  the  fact  would  be  communicated  to  the  house  and  the  bill  would 
then  be  ready  for  enrollment  If  not,  the  house  might  recede,  or 
the  two  houses  insisting  upon  their  respective  pasitions,  a  conference 
would  follow.  This  long  established  rule  seems  to  have  been  abro- 
gated by  the  construction  placed  by  the  C'ourt  of  Appeals,  in  the 
recent  World's  Fair  case,  upon  the  4()th  section  of  the  Constitu- 
tion. 

By  the  World's  Fair  bill  the  sum  of  $100,000  was  appropriated  for 
certain  purposes  in  connection  with  the  Columbian  Exposition  to  be 
held  in  Chicago  this  year.  The  bill  was  introduced  in  the  senate, 
referred  to  and  reported  by  a  committee,  printed  for  the  use  of  the 
members,  read  on  three  different  days,  and  then  put  upon  what  was 
deemed  its  final  passage.  It  receiveil  the  votes  of  a  majority  of  all 
the  senators  elect,  upon  a  call  of  the  yeas  and  nays,  and  the  entry 
thereof  was  made  in  the  journal. 

In  the  house  of  representatives  the  same  course  was  pursued,  ex- 
cept that  the  bill  was  amended  before  being  put  upon  its  pas- 
sage.   In  the  house  it  received  the  votes  of  a  majority  of  all  the 


*  The  following  report,  mnde  by  the  senate  coramittde  on  the  judiciary, 
which  contains  the  interpretation  given  by  the  legislative  department  of 
government  to  the  46th  section  of  the  Constitntion,  concerning  the  "final 
passage**  of  bills,  is  pablished  by  request  of  that  committee. 
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members  elected,  ui)on  the  call  of  the  yeas  and  nays,  and  the  proper 
entry  was  made  in  the  Journal. 

In  the  senate  the  house  amendment  was  concurred  in  nem,  con.j 
no  two  senators  choosing  to  exercise  their  right,  under  the  40th  sec- 
tion of  the  Constitution,  to  require  the  call  of  the  yeas  and  nays. 

The  amendment  thus  concurred  in  was  essentially  immaterial. 
It  in  no  way  affected  the  scope  or  any  of  the  purposes  of  the  original 
bill,  nor  changed  the  sum  of  money  appropriated. 

As  the  bill  passed  the  senate,  the  questions  whether  the  contem- 
plated Kentucky  Headquarters  Building  should  be  kept  open  on 
Sunday,  and  whether  intoxicating  liquors  should  be  kept  or  sold 
therein,  or  on  the  grounds  under  the  Kentucky  management,  were 
left  to  be  controlled  by  the  board  of  managers. 

The  house  amendment  provided  that  the  building  should  be 
closed  on  Sundays  and  that  no  liquors  should  be  kept  or  sold  in  the 
buildings  or  on  the  grounds  allotted  to  Kentucky. 

It  was  not  supposed  by  any  senator  that  the  amendment,  so  plainly 
in  the  interest  of  morality  and  sobriety,  and  looking  to  the  due 
observance  of  the  Christian  Sabbath,  so  changed  the  bill  as  to  make 
it  necessary  the  senate  should  manifest  its  concurrence  by  calling  the 
yeas  and  nays,  and  securing  the  vote  of  a  majority  of  all  the  senators 
elect,  and  having  the  facts  entered  in  the  journal.  It  was  then 
believed  that  the  bill,  as  amended,  was  the  same  bill,  in  all  its  essen- 
tials, that  had  once  finally  passed  the  senate,  and  that  it  was  enough 
to  concur  in  the  amendment  by  a  vote  presumptively  unanimous, 
and  then  notify  the  house  of  the  fact  of  the  concurrence  The  senate 
then  had  in  view,  and  followed  substantially,  the  rule  of  parlia- 
mentary procedure  thus  stated  by  Mr.  Justice  Story  : 

**If  the  bill  is  ordered  to  be  engrossed  for  a  third  reading,  it  is,  when 
engrossed,  put  upon  its  final  passage.  *  *  *  if  the  vote  is  that 
the  bill  shall  pass,  the  title  is  then  settled,  though  the  title  is  always 
reporte<l  with  the  bill,  and  that  being  agreed  to,  the  day  of  jts  pas- 
sage is  noted  at  the  foot  of  it  by  the  clerk.  It  is  then  signed  by  the 
speaker  and  transmitted  to  the  other  house  for  concurrence. 

"The  bill,  when  thus  transmitted  to  the  other  house,  goes  through 
similar  forms.  *  *  *  If  a  bill  is  amended  by  the  house  to  which 
it  is  transmitted,  it  is  then  returned  to  the  other  house  in  which  it 
originated  for  their  assent  to  the  amendment.  If  the  amendment 
is  agreed  to,  the  fact  is  made  known  to  the  r)ther  house." 

The  senate  did  not  understand  that  the  46th  section  of  the  Consti- 
tution required  a  bill  that  had  bepu  thus  "finally  passed  ''  by  the 
necessary  constitutional  vote,  with  the  necessary  constitutional  entry 
on  the  journal,  should,  after  amendment  by  the  house  of  representa- 
tives, be  treated  as  substantially  a  new  bill,  or  that  it  was  necessary, 
to  the  effectual  concurrence  in  the  house  amendment,  that  it  should 
receive  "  the  votes  of  at  least  two-fifths  of  the  members  elected  * 
*  *  and  a  majority  of  all  the  members  voting,  the  vote  to  be  taken 
by  ayes  and  nays,  and  entered  in  the  journals."  And  in  the  case  of 
an  appropriation,  the  votes  of  a  majority  oi  all  the  members  elected. 
The  senate  did  understand  that  these  prerequisites  attached  to  the 
"final  passage"  of  the  bill,  but  did  not  suppose  the  Constitution  con- 
templated either  that  the  same  bill  should  t)e  twice  passed  or  that 
the  concurrence  in  the  house  amendment  should  be  deemed  the 
"final  passage."  The  senate  supposed  that  when  the  convention 
used  the  term  "final  passage."  as  applied  to  a  bill  pending  in  the 
general  assembly,  it  intended  that  term  to  receive  its  established 
and  generally  understood  signification.  The  senate  knew  that  the 
courts  of  other  states  with  constitutions  having  similar  provisions 
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to  those  of  section  46  had  construed  the  words  "final  i>aj«ajfe" 
according  to  their  accepted  parliamentary  signification.  (M cCullc)ch 
V.  State,  11  Indiana,  434;  Hall  v.  Miller,  4  Nebraska,  505.) 

It  also  knew  that  Sutherland,  in  his  work  on  Statutory  Construc- 
tion, had  reviewed  all  the  cases  arising  under  state  constitutions 
containing  provisions  similar  to  those  of  section  46  and  had  stated 
the  rule  thus:  **Nor  does  concurrence  by  one  house  to  an  amend- 
ment made  by  the  other  require  the  yem  and  nays,  and  their  entry 
on  the  Journals,  under  the  provisions  for  these  things  on  the  final 
passage  of  bills."    (Sections  48  and  49.) 

The  senate  also  borne  in  mind,  that  the  Constitution  of  1849  con- 
tained the  provision  that  no  act  or  resolution  for  the  appropriation 
of  more  than  one  hundred  dollars  should  take  efl^ect  unless  it  should, 
**on  its  final  passage,"  be  voted  for  by  a  majority  of  all  the  members 
elected  to  each  house,  and  the  yeas  and  nays  be  called  and  entered 
on  the  journals ;  and  was  also  aware  of  the  further  fact  that  the  gen- 
eral assembly,  commencing  with  the  first  session  under  that  Consti- 
tution, and  with  a  bill  for  the  benefit  of  the  Asylum  for  the  Blind, 
and  continuing  sessicm  after  session  up  to  1878.  when  the  bill  was 
passed  for  the  construrtion  of  the  Eddyville  prison,  had  construed 
the  words  *'final  passage"  as  Storey  construed  them,  and  that  each 
house  had  time  and  again  concurred  in  amendments  proposed  by 
the  other  to  bills  for  the  appropriation  of  money  in  excess  of  one 
hundred  dollars  without  the  call  of  the  yeas  and  nays.  The  senate 
assumed  that  in  the  construction  of  the  present  Constitution  great 
weight  would  be  attached  to  the  fact  that  the  late  constitutional 
convention  readopted  the  section  under  discussion,  and  added 
thereto  the  provision  that  as  to  bills  not  involving  an  appropriation 
of  money,  the  yeas  and  nays  should  be  called  and  recorded  on  their 
final  passage. 

It  saw  no  reason  why  the  rule  declared  in  Harrison  v.  Com- 
monwealth, 83  Ky.,  171,  might  not  be  applied  by  the  general 
assembly  to  a  case  precisely  analogous  to  the  one  there  considered 
and  decided  by  the  Court  of  Appeals.  The  question  in  Harrison's 
ease  was  as  to  the  meaning  of  the  word  "list,"  used  in  the  statute 
regulating  the  pay  of  assessors.  It  was  conceded  that  the  meaning 
was  doubtful.  But  it  was  said  the  executive  department  had  con- 
strued it,  and,  with  knowledge  of  that  ccmstruction,  the  legislative 
department  had  continued  its  use  in  the  revision  of  the  statutes,  and 
then  the  court  said,  by  Judge  Holt : 

"Admitting  for  argument's  sake  that  the /effer  of  the  statute  under 
consideration  does  not  allow  the  assessor  any  pay  for  a  list  which 
does  not  comprise  property,  yet  the  legislative  meaning  has  been 
placed  beyond  question  by  the  action  of  the  State.  It  was  said  by 
Chief  Justice  Marshall,  in  the  caseof  Colens  v.  Virginia,  6  VVheaton, 
418,  that  a  *great  weight  has  always  been  attached,  and  very  rightly 
attached,  to  contemporaneous  exposition,'  and  this  rule  is  so  well 
settled  that  citation  of  authority  is  needless.  Not  only  those  claim- 
ing rights  under  the  law  now  in  question,  but  the  county  courts  of 
the  State,  and  those  who  have  had  charge  of  its  execution,  have  for 
over  half  a  century  interpreted  it  otherwise;  and  while  this  was 
being  done  the  various  legislatures,  and  the  people  behind  and  over 
ihem,  have  known  of  it  and  recognized  it  by  tailing  to  interfere. 
They  have,  in  fact,  not  only  ratified  it  by  their  silence,  but  hy  their 
action.  Knowing  the  practical  construction  which  was  being  pot 
upon  the  provision  of  the  statute  as  contained  in  the  Revised  Stat- 
utes of  1852,  the  legislature  re-enacted  it  in  equivalent  and  nearly 
the  same  language  in  the  one  now  in  force,  thus  virtually  re-enacting 
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that  construction,  driving  it  the  force  of  a  positive  law,  and  placing  " 
beyond  question  that  it  was  the  one  intended  by  the  law-making: 
power.  Judicial  precedent  or  expostion  could  not  sfivepfreater sanc- 
tity to  it,  and  as  the  langua^^e  of  the  statute  and  the  leg:islation  upon 
the  same  subject,  in  force  prior  to  its  enactment,  render  it  of  at  least 
doubtful  impi^rt,  we  can  not  doubt,  in  view  of  the  long  continued 
legislative.,  executive  and  judicial  action  as  to  it,  that  the  interpreta- 
tion placed  upon  it  by  the  lower  court  is  incorrect/' 

The  senate,  as  we  have  seen,  knew  how  the  words  *'final  passage" 
used  in  the  I  onstitution  of  1849  had  been  uniformly  construed  and 
applied  by  the  ^'courtm^  legislatures  and  the  people  behind  and  over 
Inem,^^  from  1851  up  to  i891 ;  and  also  that  the  late  constitutional 
-convention.,  ^''knowing  the  practical  construction'*^  that  had  been  put 
upon  those  words  by  those  various  legislatures,  and  by  the  executive 
and  ministerial  officers  charged  with  the  duty  of  carrying  out  the 
legislative  will,  had  deliberately  used  them  in  like  connection  and 
for  sirailnr  purposes  In  the  new  Constitution,  and,  not  unnaturally, 
.concluded  that  it  was  intended  to  continue  in  force  the  construction 
those  words  had  so  long  received.  This  conclusion  seemed,  at  the 
time,  to  harmonize  with  the  rule  thus  stated  by  Judge  Cooley  : 

*'VVhen  a  particular  statute  or  clause  of  the  constitution  of  one 
state  has-  been  adopted  from  the  statute  or  constitution  of  another, 
after  a  judicial  construction  has  been  put  upon  it  in  such  last-named 
state,  it  is  but  just  to  regard  the  construction  as  having  been  adopted, 
as  well  as  the  words,  and  all  the  mischiefs  of  disregarding  precedents 
would  follow  as  legitimately  here  as  in  any  other  case."  (Constitu- 
tional Limitations,  section  52.) 

The  conclusion  seemed  alsf)  to  derive  support  from  the  doctrine  of 
the  case  of  Allen  v.  Romey's  heirs,  1  Metcaife,  (>37,  where  the  Court 
of  Appeals  quoted,  with  approval,  from  C/hancelior  Kent,  the  decla- 
ration that  *' where  a  law,  antecedently  to  a  revision  of  the  statutes, 
iias  been  settled  by  judicial  construction,  such  construction  should 
be  given  to  the  regulation  on  the  same  subject  in  the  revision, 
unless  there  is  a  manifest  intention  of  the  legislature  that  a  different 
^ne  shall  prevail"  But  in  these  conclusions,  however  reasonable 
they  may  have  been,  the  senate  was  mistaken. 

In  the  World's  Fair  case,  the  majority  of  the  <!Ourt,  speaking 
through  Chief  Justice  Holt,  in  regard  to  the  bill  under  considera- 
tion, said  ;  "It  then  came  back  to  the  senate,  where  the  amendments 
were  concurred  in  without  a  y**a  and  nay  vote,  and  without  the  vote 
•of  the  majority  of  the  members  elected  It  is  conceded  by  the 
•counsel  for  the  appellees,  and  seems  plain,  that  this  mode  of  proced- 
ure did  not  conform  to  the  Constitution.  It  complied  with  it  in 
.neither  letter  nor  spirit."  The  opinion  does  not  point  out  any  ex- 
pression in  the  CVmstitution,  or  any  provision  thereof,  showing  a 
jnauifest  intention  by  the  convention  that  a  different  interpretation 
should  be  given  the  words  **final  passage"  in  the  revised  Constitution 
to  that  given  to  them  in  the  Constitution  of  1849  by  the  continuous 
action  of  the  legislature  and  executive  department  for  more  than 
forty  years  ;  but  we  are  bound  to  assume  the  new  Constituticm  does, 
.somewhere  ccmtain  such  expres-^ion  or  provision,  and  in  order  to  the 
enactment  of  laws  in  such  manner  as  to  meet  with  judicial  approval, 
the  general  assembly  must  conform  to  the  judicial  rather  than  the 
parliamentary  rules  of  legislative  procedure.  It  is  unfortunate  that 
we  are  left  in  doubt  whether,  in  a  case  like  the  bill  ''concerning 
jailers,"  the  vote  upon  the  concurrence  in  the  amendment  is  to  be 
treated  as  the  "final  passage"  oi  the  bill.  If  so,  then  a  call  of  the 
yeas  and  nays  on  that  question,  with  only  the  necessary  constitu- 
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tional  vote  in  the  affirinative,  entered  in  the  journal?,  will  beasuflS- 
eient  compliance  with  the  constitutional  requirement. 

The  JollowinR  extract  from  the  opinion  of  a  majority  of  the  court 
seems  to  indicate  that  when  there  is  a  single  amendment,  a  concur- 
rence by  the  necessary  vote,  the  yeas  and  nays  being  called  and 
entered  in  the  journals,  is  to  be  deemed  the  *'fi nal  passage"  of  the 
bill,  viz : 

**  When  the  bill  was  voted  on  in  the  senate  as  amended,  and  af^er 
its  return  from  the  house,  there  never  was  any  further  action  by  the 
senate.  It  was  the  final  vote,  and,  therefore,  its  final  passage,  and, 
being  so,  a  majority  vote  of  all  the  members  elected,  with  an  entry 
by  yea  and  nay  vote  upon  the  journal,  was  necessary  to  its  constitu- 
tional enactment.  The  bill,  as  approved  by  the  speakers  of  the  two 
houses  and  by  the  governor,  never  .was  passed  by  the  senate  by  a 
majority  of  all  its  members,  nor  by  a  yea  and  nay  vote.'' 

Whether  the  court  meant  to  say  that  the  amendment  proposed  by 
the  house  was  not  concurred  in  "by  the  senate  by  a  majority  of  all 
its  members,  nor  by  a  yea  and  nay  vote,"  or  that  the  bill,  after  con- 
curience  in  the  amendment,  was  not  so  passed,  is  left  somewhat 
obscure;  but  when  this  languajje  is  read  in  connection  with  the 
further  expression  that  the  bill,  **when  it  came  back  to  thesenate, 
after  amendment,  was  not  voted  for  by  a  majority  of  all  the  sena- 
tors, and  thai  the  yea  and  nay  vote  was  not  taken,"  and  that  **it 
was  not,  therefore,  constitutionally  passed,"  it  might  be  inferred 
that  if,  upon  the  question  of  concurring  in  the  house  amendment, 
the  journal  had  shown  the  call  of  the  yeim  and  nays,  and  that  a 
majority  of  all  the  senators  elected  voted  in  favor  of  the  concurrence, 
the  bill  would  have  been  upheld  by  the  court  as  having  been  consti- 
tutionally passed. 

But  other  portions  of  the  principal  ijpinion  forbid  the  acceptance 
of  this  view,  except  to  a  very  limited  extent.  Continuing  the  di:*- 
cussion  of  facts  admitted  by  the  demurrer,  and  legal  propositions 
conceded  by  counsel,  the  court  said  that  the  bill,  as  signed  by  the 
speakers  of  the  two  houses  and  approved  by  the  governor,  *'never 
was  passed  by  a  majority  of  all  the  senators  elected,  by  a  yea  and 
nay  vote."  This  conclusion  can  be  supported  only  by  the  theory 
that  the  bill,  when  amended  by  the  house,  was  converted  into  a  new 
and  different  bill.  The  original  bill,  every  one  agrees,  was  |*assed 
on  a  yea  and  nay  vote,  entered  on  the  journals,  a  niHJority  of  all 
the  senators  elected  voting  for  it.  The  court's  illustraticm  snowfi 
that  it  meant  to  say  that  the  first  passage  of  the  bill  by  tne  senate 
was  of  no  avail  after  the  adoption  of  the  house  amendment,  and  that 
another  passage  was  essentially  necessary. 

Having  referred  to  the  house  amendment  and  the  return  of  the 
bill  to  the  senate,  the  court  said:  "Then  there  being  thirty-eight 
senators,  it  would  require  twenty  or  a  majority  <»f  them  to  pass  the 
bill  for  a  trifle,  but  after  being  amended  in  the  house,  so  as  to  per- 
haps bankrupt  the  treasury,  it  could  be  concurred  in  by  the  senate 
by  the  vote  of  a  quorum  ;"  and  again,  "if  so,  then  no  matter  how 
material  the  change,  a  majority  vote  of  a  quorum  may  pass  a  bill.'^ 

The  illustration  goes  to  the  utmost  verge  of  possible  legislative 
action,  involving  conduct  Inconsistent  with  good  faith  on  the  part 
either  of  the  presiding  officer  or  the  accidental  majority  of  the  ujem- 
bers  present.  To  enlarge  an  appropriation  from  a  trifling  sum  to  an 
amount  sufficient  to  bankrupt  the  treasury  would  be  to  change  the 
original  bill  into  a  wholly  dilTerent,  and,  therefore,  essentially  new 
bill. 

As  has  been  seen,  the  amendment  to  the  World's  Fair  bill  did  not 

.„,_.y  Google 


■▼:-^ 


NORMAN    V.    KY.    BD.    MGR  S    WORLDS    FAIR.  SSJ. 

chan^  the  appropriation  or  the  purposes  to  be  subserved  thereby ». 
but  merely  attached  conditions  in  the  interest  of  morality  and  so- 
briety, and  to  secure  a  due  observahce  of  the  Christian  Sabbath;  yet 
the  court  treated  this  as  equivalent  lo  an  amendment  increasing  a» 
appropriation  from  $100  to  a  sum  sufficient  to  bankrupt  the  treas- 
ury. Hence  it  must  follow  that  any  amendment  made  by  one  house 
to  a  bill  passed  by  the  other  converts  the  amendment  into  a  new 
bill,  which,  in  order  to  become  a  law,  must  be  '^finally  passed,"  ac- 
cording to  the  provisions  of  section  46  of  the  Constitution^  by  the 
house  in  which  the  legislation  was  inaugurated.  The  logic  of  the 
court's  opinion  clearly  is,  that  a  bill,  in  its  entirety,  must  have  the 
assent  of  the  constitutional  number  of  votes,  and  that  assent  must 
be  given  upon  an  yea  and  nay  vote,  and  that  vote  must  be  recorded 
in  the  journals. 

When  a  bill  is  returned  to  the  house  in  which  it  originated,  with 
a  single  amendment,  this  necessary  assent  may  poasibly  be  secured 
on  the  vote  of  concurrence  or  non-concurr€»nce.  But  not  so  with  any 
degree  of  certainty,  when  a  bill  is  returned  with  two  or  more 
amendments,  as  is  frequently  the  case.  Take,  for  instance,  a  senate 
bill  returned  from  the  house  with  three  amendments,  and  all  the 
members  of  the  senate  present:  The  first  amendment  may  be  con- 
curred in  by  a  vote  of  twenty  yeas  to  eighteen  nays;  but  the  adop- 
tion of  the  amendment  renders  the  bill  so  objectionable  to  the 
eighteen  objectors  that  thenceforward  they  are  unalterably  opposed 
to  it.  Some  of  them,  however,  fiivor  the  second  and  third  amend- 
ment, and  with  their  votes,  and  against  the  wishes  of  a  number  of 
those  who  voted  for  the  first  amendment,  the  second  and  third  are 
concurred  in.  As  thus  amended  the  bill  is  objectionable  to  a  decided 
majority  of  the  members.  Upon  each  amendment,  however,  the 
yeas  and  nays  have  been  called,  and  the  journals  show  that  each  has 
been  concurred  in  by  a  constitutional  number  of  votes.  Now,  unless 
it  be  necessary  to  put  this  bill  as  amended  upon  its  passage,  we  will 
have  a  case  in  which  a  bill  has  been  enacted  into  a  law  to  which  a 
majority  of  the  members  are  opposed,  andagainst  which  they  would 
vote  if  an  opportunity  were  afforded  them. 

In  order,  therefore,  to  insure  the  assent  of  the  necessary  number 
of  votes  to  the  bill,  with  all  its  provisions,  it  must  be  put  upon  its 
passage  after  the  amendments  have  been  concurred  in,  otherwise, 
under  the  guise  of  concurring  in  amendments,  a  bill  may  be  en- 
acted into  a  law  to  which  a  majority  of  the  members  are  unaltera- 
bly opposed.  A  course  of  procedure  open  to  such  uncertainty  falls 
far  short  of  accomplishing  the  purpose  of  the  46th  section  of  the 
Constitution,  as  declared  by  the  (>ourt  of  Appeals  in  the  World's 
Fair  case,  of  permitting  no  law  to  be  passed  without  receiving  in 
its  entirety,  with  all  its  provisions,  material  and  immaterial,  the 
assent  of  the  requisite  number  of  votes  in  each  house,  evidenced  by 
yea  and  nay  votes  entered  in  the  journals. 

In  view  of  all  of  which,  it  seems  to  your  committee  that,  in  cases 
in  which  a  senate  bill  has  been  artiended  in  the  house  of  representa- 
tives, the  only  safe  course  is  to  act  upon  the  amendments  with  or 
without  the  call  of  the  yeas  and  nays;  but  when  one  or  more  of  the 
amendments  have  been  concurred  in,  then  that  the  bill,  as  amended, 
be  put  upon  its  passage  (final  or  otherwise,  as  future  events  may  de- 
termine), and  the  vole  taken  by  yeas  and  nays  and  entered  of  record 
in  the  journal.  This  rule  being  established,  however,  further  diffi- 
culties are  encountered. 

If  the  bill,  when  returned  to  the  senate  with  house  amendments, 
be  a  bill  that  ** was  never  passed  by  the  senate,"  and  ''practically  a 
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new  bill,"  then  this  new  bill  has  never  been  printed  for  the  use  of 
the  members,  and  has  not  been  reported  by  the  committee.  Section 
46  of  the  Constitution  provides,  in  express  terms,  that  "no  bill  shadl 
be  considered  for  final  passag^e  unless  the  same  has  been  reported  by 
a  committee  and  printed  for  the  use  of  the  members."  This  provis- 
ion is  equally  mandatory  with  the  provision  that  *'no  bill  shall  be- 
come a  law  unless,  on  its  final  passage,  it  receives  the  votes,  etc." 
Whether  the  courts  can  examine  the  Journals  to  ascertain  whether  a 
bill  has  been  reported  and  printed,  Ihe  opinion  in  the  World's  Fair 
case  doe6  not  indicate.  But  the  court  does  say  that  a  constitutional 
rule  is  for  the  legislature  as  well  as  the  courts.  Therefore,  when  the 
Constitution  is  understood,  it  is  the  duty  of  the  general  assenably  to 
carry  out  its  provisions  without  regard  to  what  the  courts  may  or 
may  not  have  the  power  to  do.  If  the  bill '^concerning  jailers,"  with 
the  house  amendment,  is  not  the  bill  heretofore  reported  by  a  senate 
wcommittee  and  printed  and  read  on  three  differeut  days  and  finally 
passed  by  the  necessary  number  of  votes,  upon  a  Ciill  of  the  yeas  and 
'  nays,  entered  in  the  journal,  then  the  bill  in  question  has  not  been 
printed  or  read  as  the  Constitution  requires,  so  far  as  the  senate  is 
concerned. 

In  McCulloch  v.  State,  11  Indiana,  431,  where  the  Supreme  Court 
of  Indiana  held  to  opposite  of  the  rule  declared  by  the  Court  of  Ap- 
peals in  the  VVorld^s  Fair  case,  it  was  said:  "But  suppose  the  jour- 
nal, in  reference  to  the  point  thus  made,  shows  all  that  was  done, 
still  the  proceeding  would,  in  <)ur  opinion,  be  unobjectionable,  be- 
cause the  bill,  before  it  went  to  the  house,  has  passed  the  senate  by 
a  majority  of  all  the  members  elected  to  that  body,  and  it  can  not  lie 
assumed  that  the  amendment  of  the  house  converted  the  original 
into  a  new  bill.  Indeed,  such  construction  might  result  in  the  ne- 
cessity of  the  whole  series  of  readings  being  commenced  anew  eveo* 
time  an  amendment  is  made." 

Our  Court  of  Appeals  decides  that  any  amendment  niAde  by  one 
house  to  a  bill  originating  with  the  other,  converts  the  original  into 
**practically  a  new  bill,"  and  we  must  meet  the  question  whether 
this  "practically  new  bill"  shall  be  reported,  printed  and  read  in  ac- 
cordance with  the  requirements  of  section  4(5  of  the  Constitution. 
New  bills  are  required  to  be  printed  for  the  use  of  the  members.  They 
are  to  be  read  on  three  different  days  to  insure  deliberate  considera- 
tion. 

**The  requirenjent  has  an  important  purpose  in  making  legislators 
proceed  in  their  action  with  caution  and  deliberation;  and  there  can 
not  often  be  difficulty  in  ascertaining  from  the  legislative  records 
themselves,  if  the  Constitution  has  been  violated  in  this  particular. 
Therefore,  there  is  no  inherent  difficulty  in  the  question  being 
reached  and  )>assed  upon  by  the  courts  in  the  ordinary  mode.  If  it  is 
decided  that  the  Constitution  intends  legislation  shall  be  reached 
through  the  three  readings  and  not  otherwise."  (Cooley,  Con.  Lien., 
wee.  81). 

Peremptory  provisions  of  the  Constitution  are  to  be  deemed  man- 
datory. The  direction  that  each  bill  shall  be  read  on  three  different 
days  is  peremptory.  Where  the  second  and  third  readings  may  be 
dispensed  with,  such  action  can  only  be  taken  on  the  days  named; 
that  is,  there  can  be  no  two  readings  on  the  same  day.  Nor  can  the 
second  and  third  readings  be  dispensed  with  on  the  same  days.  As 
to  a  bill  being  reported  and  printed,  it  is  plain  the  Constitution  In- 
tends that  legislation  shall  be  reached  in  that  way  "and  not  other- 
wise." The  language  is:  **Nobill  shall  beconsidered  for  final  passage 
unless  the  same  has  been  reported  by  a  conimittee  and  printe4  foT 
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the  use  of  the  members."  The  important  ends  to  be  attained  by 
these  provisions  apply  equally  to  a  practically  new  bill,  as  to  one  ab- 
solutely new.  Take  the  illustration  of  the  Court  of  Appeals:  A  sen- 
ate bill  appropriating  $100  is  so  amended  in  the  house  as  to  increase 
the  appropriation  to  $100,0(30.  The  court  holds  that  the  bill  is  thus 
made  practically  a  new  bill.  Manifestly  it  is  most  important  that 
this  new  bill  shall  be  considered  and  reported  by  a  committee.  It 
is  equally  important  that  it  shall  be  printed  for  the  use  of  the  mem- 
bers, and  still  more  important  that  it  shall  be  read  on  three  different 
days  in  order  that  deliberate  action  may  be  insured.  And  so  as  to 
a  bill  involving  no  appropriation,  where  numerous  and  material 
annendments  are  made  by  the  house  to  which  it  is  sent.  These  pro- 
visions of  the  Constitution  could  readily  be  observed  if  the  two 
houses  of  the  j^eneral  assembly  were  left  to  determine  nrinta  facie 
in  what  cases  amend  men  ts.adopted  by  the  house  to  which  a  bill  is 
sent  do,  in  fact,  convert  it  into  a  new  bill,  and  when  such  amend- 
ments, merely  f)erfect,  without  changring  the  scope  or  character  of 
the  proposed  enactments.  But  the  opinion  of  the  Court  of  Appeals 
in  the  World's  Fair  case  negatives  any  such  power  in  the  general  as- 
sembly. All  bills  so  amended  must  be  treated  alike.  All  are  to  be 
deemed  practically  new  bills.  No  one  denies  that  amendments  may 
be  so  radical  and  far-reaching  a?  to  convert  the  orijrinal  into  a  new 
bill.  Writers  on  i)arliamentary  law  all  recognize  that  fact.  No  one 
•disputes  that  when  such  amendments  are  adopted,  and  the  bill  is  re- 
turned to  the  house  in  which  it  originated,  it  ought  to  be  treited  as 
a  new  bill.  But  the  Court  of  Appeals  takes  away  all  right  of  legis- 
lative judgment,  and  places  all  bills  so  amended  and  returned  <m  the 
same  footing.  Therelore,  following  the  reasoning  of  the  majority 
opinion  in  the  World's  Fair  case  to  its  nec^^ssary  conclusion,  all  bills 
amended  in  any  respect  by  the  house  to  which  they  are  sent,  ought, 
when  returned,  to  be  reported  by  a  committee,  printed  and  read  on 
three  different  days  and  then  put  upon  their  final  passage. 

Butsuch  a  rule  of  procedure  will  not  only  involve  very  great  delay 
;and  expense,  but  will  practically  defeat  all  legislation  of  importance 
•durimr  the  sessions  of  sixty  days,  to  which  the  42d  section  of  the  Con- 
stitution confines  future  general  assemblies. 

This  consideration  constr.iins  your  committee  to  believe  the  courts 
will  not  incline  to  follow  the  World\s  Fair  opinion  to  its  logical  con- 
clusion in  the  application  of  the  new  rule  of  parliamentary  law 
therein  declared.  To  do  so  would  bring  about  the  most  inconvenient 
and  destructive  results.  So  far  as  the  point  decided  is  concerned,  we 
do  not  hesitate  to  advise  exact  conformity  thereto  by  the  general 
assembly;  and,  so  far  as  the  rule  can  b-»  followed,  without  the  prac- 
tical abdication  of  the  power  to  legislate,  the  reasoning  of  the  court 
ought  to  govern  the  legislative  department. 

But  when  it  is  borne  in  mind  that  the  opinions  of  the  judsres  show 
that  the  questions  we  have  to  decide  were  not  presented  to  the  ('ourt 
-of  Appeals,  that  the  sufficiency  of  the  enactment  of  the  World's  Fair 
bill  "was  not  argued''  to  the  court,  and  that  the  World's  Fair  Board 
of  Managers,  who  were  seeking  to  control  and  expend  the  money 
supposed  to  have  been  appropriated,  appeared  in  the  court  to  which 
they  were  appealing  tor  affirmative  relief  against  the  auditor,  and  in- 
:8tead  of  defending  the  validity  of  the  act  upon  which  they  based 
their  claim,  conceded  that  the  mode  of  procedure  followed  by  the 
general  assembly  in  the  enactment  thereof  **did  not  conform  to  the 
Constitution,"  we  feel  that  this  is  a  case  in  which  the  senate  may  ad- 
here to  the  correctness  of  its  own  construction  of  the  Constitution, 
until  the  question  has  been  presented  to  the  Court  of  Appeals  by  a 
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litigant  wlio  believes  in  his  ease,  and  the  court,  after  deliberate  con- 
sideration, shall  declare  that  the  reasoning  of  the  court,  as  well  as  its 
decision,  is  to  be  the  rule  of  legislative  conduct  under  the  existing 
Constitution. 

Your  committee  appreciate  the  inconsistency  of  treating  a  senate- 
bill  that  has  been  amended  in  and  returned  by  the  house  of  repre- 
sentatives as  a  new  bill  for  the  purpose  of  being  put  upon  its  "final 
passage,"  and  not  as  a  new  bill  when  it  is  to  be  reported  by  a  com- 
mittee, printed  and  read  on  three  different  days.  But  consistency 
must  yield  to  the  inexorable  rule  declared  by  the  Court  of  Appeals 
on  the  one  hand  and  the  reasonable  or  rather  possible  methods  of 
legislation  on  the  other. 

The  power  to  legislate  is  liable  to  abuse,  and  may  have  been  abused 
in  the  past.  The  framers  of  the  Constitution  had  in  view  the  pre- 
vention of  such  abuse  in  the  future,  but  we  can  not  assume  they  in- 
tended to  practically  destroy  the  power  of  the  general  assembly  to- 
legislate  at  all. 

They  preserved  the  legislative  department  and  must  have  intended 
it  should  take  some  part  in  the  enactment  of  the  laws  under  which 
the  people  are  to  live.  To  substantially  preserve  that  power  we  mast 
decline  to  go  further  in  the  new  line  of  parliamentary  procedure 
than,  after  concurrence  in  a  house  amendment  to  a  senate  bill,  to  put 
the  bill,  as  amended,  again  upon  its  passage.  This  course  will  lead 
to  other  serious  complications  in  cases  in  which  there  are  several 
proposed  amendments,  and  some  are  concurred  in  and  others  re- 
jected. But  in  this  regard  we  must  say  for  the  present,  sufficient 
unto  the  day  is  the  evil  thereof. 

We  recommend  that  the  house  amendment  to  the  bill  under  con- 
sideration be  concurred  in,  and  that  the  bill,  as  amended,  be  thett 
passed. 


J0NE8,  &c,  V.  Jones,  Stc. 

{Filed  Dec.  3,  1892.) 

Drt't'sc — Lift-  estate- —  7'nists  ~k  testator  devised  his  entire  estate,  conaistinif 
of  400  acres  of  laud,  to  his  wife,  **to  be  by  her  managed  and  controlled 
daring  her  natural  life  for  the  joint  benefit  of  herself  and  my  (testator's) 
six  children,  with  power  in  my  said  wife  to  jj^ive  immediate  title  and  posses- 
sion of  such  portion  of  any  of  said  property  as  she  may  think  fit  to  any 
one  or  all  of  said  children  at  such  time  or  times  as  she  may  think  fit ;  pro- 
vided, the  entire  portion  given  to  any  one  of  said  children  shall,  in  b(^ 
event,  exceed  in  value  one-sixth  of  my  entire  estate  ;  and  at  the  death  of 
my  said  wife  I  desire  that  each  of  my  six  children  have  an  equal  share  of 
my  entire  estate,  taking  in  consideration  the  value  of  whatever  any  one  may 
have  received  from  my  said  wife  by  virtue  of  the  power  herein  conferred 
upon  her.  ffeU — That  the  wife  takes  an  estate  in  the  property  for  herlif^ 
with  power  to  give  any  of  the  children  such  portion  of  the  estate,  or  rente 
or  profits  therefrom,  not  exceeding  one-sixth,  as  she  saw  fit.  She  did  not 
take  merely  as  a  joint  tenant  with  the  children,  and  does  not  hold  i°  J*^ 
own  ri^^ht  only  one^seventh  of  the  estate,  and  is  not  liable  to  the  childrea 
for  rents  and  profits  of  the  remaining  six-sevenths  as  a  trustee. 

H.  Marshall  Buford  and  G.  C.  Webb  for  appellants. 

Geo.  B.  Nelson  for  appellees. 

Appeal  from  Clark  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Pryor. 

The  principal  and  only  que:?tion  to  be  decided  on  this  appeal  is  the 
<;on.struction  of  the  will  of  Roiijer  Jones.  He  owned  some  400  acres 
of  valuable  land,  and  left  surviving  him  his  widow  an(i  six  chil- 
«dren,  one  of  them  an  adopted  child.  Two  of  his  chilchen  were 
married  and  not  living  with  the  testator;  the  others  were  on  the 
farm  and  livinjjr  with  him  at  testator's  death. 

The  will  is  as  follows:  **  I  will  and  devise  all  my  property,  of 
^very  kind  and  description,  real,  personal  and  inixed,  unto  my  be- 
loved wife,  Lucy  M.  Jones,  to  be  by  her  manag:ed  and  controlled 
<lurins:  her  natural  life  for  the  joint  benefit  of  herself  and  my  six 
<;hildren  (namiuf:  them),  with  power  in  my  said  wife  to  ^ive  imme- 
diate title  and  possession  of  such  portion  of  any  of  said  property,  as 
^he  may  think  fit,  to  any  one,  or  all  of  said  children,  at  such  time 
or  times  as  she  may  think  fit ;  provided,  the  entire  portion  jjiven  to 
anyone  of  sjiid  children  shall,  in  no  event,  exceed  in  value  one- 
sixth  of  my  entire  estate;  and  at  the  death  of  my  said  wife  I  desire 
that  each  of  my  six  children  have  an  ecjual  share  of  my  entire  estate, 
tiikin^  into  consideration  the  value  of  whatever  any  one  may  have 
received  from  my  said  wife,  by  virtue  of  the  power  herein  conferred 
upon  her.  Should  any  one  of  my  children,  to  whom  a  portion  of 
my  property  shall  have  been  given,  in  exercise  of  the  power  c(m- 
ferre<l  upon  my  siiid  wife,  die  before  attaining  the  age  of  twenty-one 
years,  and  without  issue,  1  will  that  the  property  so  given  to  him  or 
her  i^/udl  revert  to  my  aaid  wife^  to  be  held  and  controlled  by  her  in 
the  manner  and  subject  h)  the  restrictions  and  limitations  and  power 
under  which  it  was  held  before  it  was  so  given,  etc.  At  the  death  of 
iny  said  wife  the  said  property  to  be  divided  equally  among  my  sur- 
viving children  as  herein  provided." 

There  are  other  clauses  of  the  will  not  involved,  and  the  question 
is:  Did  the  widow  take  a  life  estate  in  the  devised  property,  or  did 
«he  hold  as  a  tenant  with  the  children  and  entitled  to  the  one-seventh 
of  the  esta':e  for  life  only,  holding  the  other  six-sevenths  as  a  trustee 
and  liable  for  rents. 

The  court  below  held  she  was  a  trustee  for  the  children,  and  that 
that  they  had  a  preseiit  interest  and  were  entitled,  at  the  death  of 
the  devisor,  to  the  one-sixth  interest  of  the  rents  and  profits.  This 
contention,  in  our  opinion,  is  erroneous. 

The  wife,  by  the  provisions  of  the  will,  held  the  title  for  the  joint 
benefit  of  herself  and  children,  with  the  power  to  give  to  each  child, 
as  she  saw  proper,  a  part  or  all  of  his  or  her  interest  in  the  estate, 
which  was  not  to  exce^^d  one-sixth;  but  that  she  was,  as  trustee,  to 
hold  and  manage  all  the  estate  but  one-seventh  for  these  children, 
the  proceeds  to  be  applied  by  her  for  their  use,  is  inconsistent  with 
the  plain  intention  of  the  testator. 

The  whole  estate  was  devised  to  the  wife  for  life,  with  the  power 
to  give  any  part  of  it,  including  the  rents  and  profits,  if  any,  to  the 
children,  and  for  which  the  child  is  chargeable. 

The  wife  and  mother  of  these  children  was  vested  by  the  provis- 
ions of  this  will  with  the  same  power  the  testator  had  over  it  during 
his  life,  with  the  exception  that  she  could  not  sell  the  principal  or 
^Ive  to  any  child  more  than  a  one-sixth  interest.  The  estate  was 
hers  for  life,  and  the  benefits  to  be  derived  by  the  children  were  such 
as  the  wife  saw  proper  to  confer  during  her  life. 

He  directs  how  these  benefits  are  to  be  conferred,  and  that  is,  at 
the  pleasure  of  the  wife,  with  the  restrictions  as  to  the  extent  of  the 


Digitized  by  VjOOQIC 


558  CITY    OF   COVINGTON    V.    SHINKLE. 

value  of  the  gift,  not  to  exceed  one-f^ixth  Interest,  arid  at  her  death 
the  whole  estate  is  to  be  divided  between  them. 

Any  other  construction  would  make  the  wife  n>anaKe  and  Cfintrol 
this  farm  for  the  small  pittance  of  the  proceeds  of  the  one-seventh 
part  during  her  life,  leaving  her  liable  as  truntee  for  rents  and  profits. 
Such  could  jiot  have  been  the  intent  of  the  testator,  because  he  gives 
•to  the  wife  the  power  to  give  as  she  pleases,  both  as  to  the  time  of 
the  gift  and  the  amount. 

The  idea,  therefore,  of  conferring  such  power  on  the  wife  and  con- 
fine her  to  the  income  of  the  one-seventh  of  the  estate  was  never 
thought  of  by  the  devisor. 

The  case  of  Still  well  v.  Leavy,  84  Ky.,  379,  is  not  like  this  case. 
In  that  case  the  devise  was  to  the  wife,  Nancy  Fleming,  for  the  sup- 
port of  all  the  family,  and  to  be  divided  between  the  children  at  her 
discretion.  The  language  of  the  will  is  different  in  the  one  case 
from  the  other,  as  well  as  the  circumstances  surrounding  the  testa- 
tors. ^ 

The  wife,  in  Stillwell  v.  Leavy,  was  ta  fiuppoti  the  children,  who 
were  then  in  no  cimdition  to  support  themselves,  and  she  sold  the 
land  in  violation  of  the  trust.  Here  the  children,  or  some  of  them, 
were  married  and  able  to  support  thenwelves^  ur  if  not,  the  devise 
being  for  the  joint  benefit  of  all,  the  will,  in  express  terms,  directs 
the  manner  in  which  the  benefits  are  to  be  bestowed— not  for  the 
support  of  the  children,  but  to  be  given  in  the  manner  and  when 
the  life  tenant,  the  mother,  sees  proper.  She  controls  it  all— gives 
to  the  children  as  the  testator  could,  if  be  was  alive^  and  this  is  the 
plain  meaning  of  the  will. 

The  widow  is  entitled  to  the  rents  and  profits  of  the  estate,  and  is 
not  a  trustee  to  use  and  manage  it  for  the  present  use  i>f  the  children. 
He  made  his  wife  executrix  and  required  no  bond  of  her,  knowing 
that  she  could  not  dispose  of  this  land,  and,  at  the  same  time,  vest- 
ing in  her  the  right  to  surrender  to  any  of  the  children  their  part  of 
the  estate  ^'w/ien  she  saw  ^." 

As  the  mother  of  these  children  she  is  empowered  to  give  as  if 
it  was  hers,  but  not  to  give  one  more  than  the  other;  and  that  she 
may  do  this  the  testator  gives  her  the  entire  control  for  her  life  for 
the  joint  benefit  of  all,  no  doubt  believing  that  she  will  not  violate 
•  his  wishes,  but  that  when  she  does  give,  that  no  distinction  will 
be  made. 

The  Judgment  below  is  reversed,  with  directions  to  adjudge  that 
this  estate  is  for  the  wife  for  life,  remainder  to  the  children.  This 
is  the  plain  meaning  of  the  instrument. 


City  of  Covingtox  v.  Shinkle. 

(Filed  Dec,  6,  1892— iVa^  to  be  reported.) 

Chancellor's  Jinding  authorized  by  nndence — The  evidence  was  soflScieDt  in 
this  cane  to  soAtain  the  findlDj;  of  the  chancellor  that  the  appellee  bad  a 
right  to  nse  the  property  herein  involved,  in  common  with  others,  wilbont 
invading  the  rights  of  appellant  therein. 

W.  A.  Byrne  for  appellant. 

Collins  &  Finley  for  appellee. 

Appeal  from  Kentcm  Circuit  Court. 
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Opinion  of  the  court  by  Jude:e  Bennett. 

This  case  was  here  in  the  name  of  U.  Shinkie  v.  The  City  of  Cov- 
ington, and  decided  and  reported  in  83  Ky.,  420.  That  case  is  par- 
ticularly referred  to  for  the  facts  in  this  case.  It  was  alleged  in  that 
case  that  the  then  appellant,  U.  Shinkie,  was  In  the  possession  of 
that  part  of  the  bank  of  the  Ohio  river,  in  common  wath  others 
between  Scott  and  Madison  streets  in  the  city  of  Covington,  for 
mooring  his  coal  and  tiat  boats,  etc. ;  that  said  land  was  not  used' 
by  the  city  for  streets,  alleys,  wharves,. etc.,  but  wa*»a  common  ;  that 
U.  Shinkie  had  the  right  to  use  said  property  in  common  with 
others,  provided  he  did  not  interfere  with  the  rights  of  the  city 
for  the  purposes  indicated,  which  rights  of  the  city  should  be  estat>- 
lished  by  civil  proceedings  instituted  by  the  city  or  in  this  proced- 
ing ;  that  the  lower  court,  upon  the  return  of  the  cause,  should  grant 
U.  Shinkie  an  injunciioa  staying  proceedings  by  the  city  to  enforce 
and  collect  penalties  for  the  alleered  trespass  by  U.  Shinkie  until  the 
right  to  the  property  was  settled  by  adjudication. 

Upon  the  return  of  the  case  the  injunction  was  granted  In  obedi- 
ence to  the  mandate  of  this  court,  and,  upon  final  hearing,  the 
injunction  was  perpetuated.  The  city  has  appealed;  The  only  ques- 
tion to  be  settled  is,  did  U.  Shinkie  establish  his  right  to  the  use  of 
said  property  in  common  with  others  without  invading  the  rights 
of  the  city?  We  think,  the  evidence  authorized  the  chancellor's 
conclusion  that  IJ.  Shinkie,  under  his  lease,  had  such  right,  subject 
to  the  superior  right  of  the  city  to  establish  streets,  wharves,  etc. 

Therefore,  the  judgment  perpetuating  the  injunction  is  affirmed. 


Wadlington^  v.  N.  N.  &  Mw  Vl  R.  R.  Co. 
(Filed  Dec,  6,  1892.^.yo^  (o  be  reported) 

1.  Xfghci — Burden  of  proof — Petemptory  instruction — In  an  action  to  recover 
damages  for  death  alleged  to  have  been  caused  by  the  willful  neglect 
of  A  railroad  company,  the  burden  of  proof  is  on  plaintiff  to  show  such 
willful  neglect;  it  can  not  be  presumed. 

In  such  an  action  the  plaintiff's  evidence  failed  in  toto  to  show  such  will- 
ful neglect,  but  at  its  conclusion  the  trial  jadti^e  refused  to  {jfrant  defend- 
ant's motion  for  k  peremptory  instruction,  stating  that  he  preferred  to  hear 
the  testimony  of  the  engineer  of  the  train  that  had  caused  decedent's  death 
before  passing  opon  the  motion.  Thereupon  the  defendant  introduced  said 
engineer  as  a  witness,  and  at  the  conclusion  bf  his  testimony  renewed  its 
motion  for  a  peremptory  instruction*  which  the  court  then  gave.  Held — 
That  the  instruction  ought  to  have  been  given  at  conclusion  of  plaintiff's 
evidence;  but  since  the  evidence  introduced  by  defendant  did  not  aid  plain- 
tiff^s  case,  it  was-  proper  to  give  the  instruction  at  its  conclusion. 

2.  Railroads —  Willful  neglect— li  is  not  willful  ne;;lect  for  a  section  fore- 
man to  send  one  of  the  section  hand^  out  on  the  road  at  night  to  give  a 
certain  warning  to  a  passing,  train,  even  though,  the  section  hand  had  per- 
formed a  hard  day's  work  on  that  day,  and  was  much  fatigued  at  night, 
snob  service  being  a  part  of  the-work  for  which  the  section  hand  was  paid, 
and  it  being  the  custom  to  require  such  service  of  section  hands. 

3.  iiame — It  was  not  an  act  of  willful'  neglect  to  send'  a  section  hand  out 
on  a  railroad  at  night  to  warn  a  certain  train  of  danger,  if  he  should  dis- 
cover any,  witlieuir  furnishing  him  the  customary  red  danger  lamp,  bnt  with' 
only  a  white  eae,.it  appearing  that  saoh  hand  did  not  discover  any  danger  tO" 
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said  train,  and  that  he  would  not  have  had  any  ase  for  sach  red  lamp  if  pro- 
vided with  it,  and  that  the  white  lamp  coald  aUo  be  ut»ed  if  necessary  to 
give  H  dauber  niKnal. 

T.  J.  Watkins  for  appellant. 
F.  A.  Wilson  and  P.  II.  Darby  for  api)ellee. 
Appeal  from  Lyon  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

Alfred  Wadlinjrton  was  a  section  hand  on  appellee's  road.  He 
-was  sent  by  his  section  boss,  upon  a  certain  night  after  it  had  been 
raininjf,  to  watch  at  a  certain  cut  and  ^ive  warning  to  passing  trains 
of  any  danjrer. 

It  was  customary  for  the  section  hands  to  perform  this  service,  they 
gottinj?  pay  for  ii.  He  was  killed  about  midnight  not  a  great  dis- 
tance from  the  place  where  he  had  been  sent  to  watch  by  a  passing: 
train.  His  widow  sues  to  recover  damages,  the  ground  being  that 
his  death  resulted  from  the  willful  neglect  of  the  company's  agents. 
The  petition  avers  that  it  was  caused  by  his  being  required  to  per- 
form the  service  after  a  day's  labor,  and  whep  he  was  so  worn  phy- 
sically as  to  be  unable  to  care  for  himself ;  also,  that  the  engineer  of 
the  train  failed  to  stop  it  and  save  the  life  when  by  proper  care  he 
could  have  done  so.  The  appellant  offered  evidence  tending  to  show 
that  her  husband  was  killed  by  the  passenger  train,  and  that  he  had 
been  sent  to  render  the  service  above  named.  She  introduced  no 
eye-witness  of  the  accident,  and  no  testimony  as  to  the  circumstances 
of  the  killing.  At  the  close  of  the  appellant's  testimony  the  attor- 
neys for  the  appellee  asked  that  the  jury  be  told  to  find  for  it.  The 
court  acting,  perhaps,  upon  the  erroneous  idea  that,  although  the 
ground  of  the  action  was  alleged  willful  neglect,  the  burden  rested 
upon  the  appellee  to  show  its  absence ;  said  it  would  be  more  Siitis- 
factory  to  him  to  hear  the  engineer  testify  who  had  charge  of  the 
train  before  the  making  of  the  motion,  and  required  it  to  introduce 
him.  The  appellant  made  no  objection.  He  testified  that,  althougfh 
he  was  on  the  lookout,  he  saw  no  light,  and  did  not  see  the  dex,"ea<^ 
until  just  a  moment  before  he  was  struck,  when  it  was  too  late  to 
save  nim  ;  that  the  train  was  running  at  about  thirty-five  miles  an 
hour,  and  the  dei'eased  either  had  no  light  burning  or  was  holding  it 
on  the  other  side  of  him,  else  the  witness  would  have  seen  it  from 
the  train,  as  the  night  was  quite  dark  and  the  track  straight  and 
nearly  level  for  about  a  mile  before  the  train  reached  the  deceased. 

At  the  close  of  this  testimony  the  appellee  again  renewed  its  mo- 
ticm  for  a  peremptory  instruction,  and  it  was  granted.  It  is  now 
urged  that  this  should  not  have  been  done  after  the  introduction  of 
the  engineer  as  a  witness  by  the  appellee.  It,  however,  had  a  right 
to  cease  offerring  evidence  whenever  it  desired.  It  had  only  intro- 
duced a  witness  by  the  court's  request  and  direction,  and,  if  the 
appellant's  evidence  failed  in  toto  to  support  a  case,  and  had  not  been 
supplemented  by  that  introduced  by  the  company,  then  the  instruc- 
tion was  proper.  The  rule  is  too  well  settled  in  this  State  to  need 
the  citation  of  authority  ;  that  if  there  be  any  evidence,  however 
slight,  to  support  a  recovery,  the  case  should  be  allowed  to  go  to  the 
Jury.  Willful  neglect,  however,  must  be  shown ;  it  will  not  be  pre- 
sumed. 

It  is  evident  the  deceased  went  willingly  to  perform  the  duty.    It 
had  always  been  customary  for  the  section  hands  to  render  this  senr- 
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ice.  He  knew  he  was  to  be  paid  for  it.  Tiie  section  boss,  in  having 
him  do  it,  was  only  perforininK  a  proper  and  customary  duty.  He 
was  a  stout,  able-bodied  man,  and,  under  such  circumstances,  the 
charge  of  willful  ne«:lect  doa-4  not  lie  upon  this  i^round.  This  record 
fails  to  show  what  the  deceased  was  doin^:  when  he  was  killed.  It 
is  and  will  likely  always  remain  a  mystery.  There  is  no  evidence 
whatever  upon  the  appellant's  part  to  show  that  those  in  charjre  of 
the  train  knew  of  the  presence  of  the  deceased  upon  the  track  before 
he  was  killed.  It  was  at  a  point  where  the  train  had  a  rijfht  to  run 
at  a  rapid  rate,  and  if  the  testimony  of  the  engineer  be  consulted  it 
appears  the  fact  that  ihe  deceased  was  on  the  track  was  not  known 
in  time  to  save  him  from  injury.  It  was  proven,  however,  upon  the 
trial  that  he  was  sent  out  to  watch  the  track  with  only  a  lamp,  giv- 
ing a  white  light,  and  that  it  is  usual  to  furnish  a  man  not  only  with 
it,  that  he  may  see  and  look  for  dangerous  places,  but  also  with  one 
giving  a  red  light,  to  signal  trains  in  case  of  danger 

The  usual  light  for  signaling  the  movements  of  trains  is  a  white 
one;  but  the  red  one  is  used  and  better  adapted,  perhaps,  to  giving  no- 
tice of  danger.  The  white  light,  when  swung:  across  the  track,  will, 
however,  stop  a  train.  It  is,  therefore,  said  that  it  was  necessary  for 
the  deceased,  in  order  to  signal  danger,  to  get  upon  the  track  and  there 
swing  his  lantern ;  whereas,  if  he  had  been  provided  with  the  red 
light  also,  he  could  have  d<me  so  without  getting  on  the  track  ;  that 
having  to  get  on  the  track,  he  was  likely  to  be  deceived  as  to  the  dis- 
tance of  the  train  from  him  or  to  expose  himself  by  its  too  near 
approach  in  an  eflfort  to  stop  it.  There  is  an  entire  absence  of  evi- 
dence, however,  showing  that  the  dect»ased  was  making  any  effort  to 
signal  the  stopping  of  the  train,  or  that  there  was  any  danger  what- 
ever that  rendered  it  necessary.  In  fact,  it  may  be  said  it  was  shown 
there  was  none,  as  the  train,  after  stopping  and  picking  up  the  body 
of  the  deceased,  proceeded  on  its  way,  and  no  danger  appeared.  In- 
stead, therefore,  of  its  being  shown  that  the  deceased  was  trying  to 
signal  danger  to  the  coming  train,  it  is  to  be  presumed  he  was  not, 
as  it  is  atfirmatively  shown  no  danger  existed,  and  there  was  no 
need  of  such  a  signal  or  of  stopping  the  train.  This  being  so,  he 
had  no  business  on  the  track. 

The  alleged  willful  neglect  in  failing  to  furnish  the  additional  lamp 
is  not  set  out  in  the  petition,  the  grounds  stated  being  the  sending  of 
the  deceased  to  render  the  service  when,  as  alleged,  he  was  exhausted 
by  his  day's  labor,  and  the  alleged  failure  of  those  in  charge  of  the 
train  to  save  his  life  when  they  could  have  done  so.  But  aside  from 
the  omission  of  this  ground  in  the  petition  the  evidence  entirely  fails 
to  show  that  occasion  existed  for  the  use  of  the  red  light  when  the 
accident  occurred,  or  that  the  deceased  was  then  engaged  in  an  effort 
to  stop  the  train.  For  aught  that  appears  he  may  have  fallen  asleep 
upon  the  track,  or  been  walking  upon  it  with  his  back  to  the  coming 
train  without  his  light  burning,  or  it  in  front  of  him,  and  failed  to 
notice  its  approach. 

So  far  as  the  record  discloses,  therefore,  the  color  of  the  lamp  fur- 
nished to  him,  or  the  fact  that  but  one  was  furnished,  is  immaterial. 
Certainly  the  charge  of  willful  malice  is  not  thereby  sustained.  In 
our  opinion  there  was  no  evidence  whatever  to  support  the  charge, 
and  the  peremptory  instruction  to  find  for  the  company  was,  there- 
fore, proper. 

Judgment  affirmed. 

vol.  14 — 36 


Digitized  by  VjOOQIC 


562  eakins,  &c.  v.  eakins.  &c. 

Eakins,  Ac.  v.  Eakins,  Ac. 

(FiUd  OcL  18,  1892— iVb^  to  be  reported.) 

1.  School  taxation — Constitutional  taw-^Kn  act,  authoriziiig  an  election  to  de- 
termine if  n  school  tax  should  be  impoi^ed  in  a  certain  school  disitrict,  which 
authorizes  only  white  persons  to  vote  at  sach  election,  is  nnconstitational 
if  it  imposes  soch  tax  upon  colored  citizens  of  the  district. 

Bnt  plaintiffs,  who  are  white  voters  and  taxpayers  of  said  district,  are  not 
injured  by  such  denial  of  ri);ht  to  vote  to  colored  voters,  and  will  not  be 
heard  to  complain  on  that  account. 

It  will  not  be  presumed,  unless  expressly  so  required  by  the  act  of  the 
legislature,  that  it  was  intended  to  impose  such  taxation  on  the  property  of 
colored  citizens  of  the  district,  who  were  not  allowed  to  vote  at  the  election, 
concerning  such  taxation. 

'J.  SiWic — Notice  of  election — The  act  authorizing  such  election  to  be  held 
fixed  only  the  maximum  limit  of  the  amount  of  such  taxation,  and  intended 
to  give  the  trustees  of  the  district  discretion  to  determine  the  amount  thereof 
within  the  designated  limit.  J-Jetd — The  notices  of  election  ought  to  have 
stated  the  rate  of  taxtttion  the  trustees  intended  to  impose,  but  the  omission 
to  do  so  was  not  material  in  this  case. 

3.  Some — Mode  oj  fixing  rate  of  taxation  by  school  trustees — Where  school  trus- 
tees are  vested  with  a  discretion  as  to  the  rate  of  taxation  to  be  imposed  for 
school  purposes,  there  ought  to  be  some  order  or  equivalent  entry  in  the 
books   evidencing  their  proceeding  fixing  such  rate. 

But  a  mere  tax  book,  with  th«*  names  of  taxpayers  inserted  therein,  and 
the  amount  of  their  property  and  the  school  tax  assessed  against  each  tax- 
payer opposite  the  name,  sufficiently  evidences  the  rate  fixed  in  this  case. 

4.  Same  — Election-  -7  ransfci  ofvoterjrom  one  district  to  another — An  act  of 
the  legislature  consolidated  two  school  districts  and  directed  that  the  ques- 
tion of  the  payment  by  it  of  a  certain  tax  in  aid  of  common  Fehools  be  sub- 
mitted on  a  certain  day  to  the  voters  of  said  consolidated  district.  On  the 
day  of  the  election  the  superintendent  of  common  schools  for  said  county  oat> 
off  a  part  of  its  territory  from  the  consolidated  district  and  formed  a  new 
school  district  out  of  it.  No  voters  of  the  territory  so  cut  off  were  permitted 
to  vote  at  the  election'  and  the  tax  was  voted  for  by  a  majority  of  those  vot- 
ing. Held-  -]l\\k\,  the  division  of  the  district  on  election  day  did  not  render 
the  election  or  the  tax  imposed  void. 

Yeaman  &  Lockett  for  appellants. 

5.  B.  and  R.  D.  Vance  for  appellees. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  tiie  court  by  Judge  Lewis. 

"An  act  for  the  benefit  of  common  school  districts  numbers  thirty- 
three  and  thirty-four,  of  Henden-on  county," was  pass<:d  and  approved 
March  H,  1890,  auth<)rjzing  the  trustees  of  said  districts  consolidated 
to  submit  to  qualified  voters  thereof,  at  a  general  or  special  election, 
the  question  whether  the  district  shall  be  taxed,  in  discretion  of  the 
trustees,  at  a  rate  not  exceeding  seventy-five  cents  on  one  hundred 
dollars  and  a  per  capita  tax  of  not  exceeding  five  dollars  upon  each 
male  person  over  twenty-one  years  of  age  for  I  he  purpose  of  erect- 
ing a  suitable  school  building  and  creating  a  fund  necej^sary  to  insure 
pay  of  teachers  for  a  ten-months  school  feaeh*  year  for  a  period  not 
exceeding  five  years. 

The  election  having  been  held,  at  which  votes  of  a  majority  of 
those  voting  were  cast  in  favor  of  the  tax,  and  a  person  selected  by 
the  trustees  for  the  purpose  having  proceeded  to  collect  the  tax,  tiife 
action   was  brought  May  19,  1891,  by  appellants,  the  taxpayers  ^ 
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the  district,  against  appellees,  three  of  whom  are  trustees  and  one 
the  eolle(*tor,  to  enjoin  perpetually  such  collection  ;  and  this  is  an 
appeal  from  final  Judgment  dissolving  the  injunction  temporarily 
obtained  and  dismissing  the  action.  Various  grounds  for  reversing 
the  Judgment  are  urged  in  argument  that  we  will  consider  in 
order: 

;.  The  act  authorizes  only  white  persons  to  vote  at  the  election, 
and  certainly  if  negroes  residing  within  the  district  can  be  taxed 
for  the  purposes  set  forth,  being  at  the  same  time  denied  the  right 
to  vote  at  such  election,  their  constitutional  rights  would  be  violated. 
But  appellants  can  not  make  that  objection  for  two  reasons :  first, 
being  white  persons,  they  are  not  injured,  and,  as  has  been  more 
than  once  decided  by  this  court,  can  not  complain;  second,  the  act  fairly 
construe<l  does  not  subject  the  property  or  persons  of  negroes  in  the 
district  to  taxation ;  for  while  it  is  not  expressly  provided  that  only 
persons  and  property  of  white  persons  are  to  be  taxed,  it  would  be 
so  plainlv  unjust  and  unconstitutional  to  tax  negroes  under  the  cir- 
cumstances that  it  is  the  duty  of  the  court  to  presume  the  legislature 
never  intended  it  to  be  done. 

2.  The  notices  of  election  appear  from  the  evidence  to  have 
l)een  given  the  length  of  time  previous  to  the  election,  and  posted  at 
the  number  of  places  required  by  the  act,  and  aNo  substantially  in- 
formed those  interested  of  the  time  and  place  at  and  the  purpose  for 
which  the  election  would  be  held. 

3.  By  the  act,  as  will  be  observed,  only  the  maximum  limit  of 
taxation  was  prescribed,  the  legislature  evidently  intending  to  give 
to  the  trustees  discretion  to  fix  the  precise  rate  of  taxation  to  be 
assessed  both  ad  valorem  and  capitation.  But  the  trustees  do  not 
appear  to  have  fixed  or  stated  in  the  notices  what  would  bt-  such 
rate,  the  question  submitted  l)eing  whether  the  district  should  be 
subjected  to  taxation  for  the  purposes  mentioned  not  exceeding  the 
limit  prescribed  in  the  act.  We  do  not,  however,  regani  that  omis- 
sion as  material,  in  view  of  the  fact  discretion  whs  given  by  the 
statute  to  the  trustees,  and  sanctioned  by  a  majority  of  those  voting, 
to  fix  such  rate  as  might  be  necessary  to  accomplish  the  objects  con- 
templated But  there  ought  to  have  been  some  order,  or  equivalent 
of  it,  entered  in  their  hook  fixing  the  rate  of  taxation  after  if  not 
before- the  election,  as  without  it  the  collector  appointed  by  them 
was  without  any  authority  whatever  to  collect  the  taxes. 

A  book  was  produced  in  evidence  by  one  of  the  trustees,  called  by 
him  the  tax  book,  in  whi?h  there  was  an  entry,  in  substance,  that 
the  trustees  had  sworn  C  W.  Eakins  to  collect  said  school  tax  and 
return  a  true  statement  of  the  same  to  the  trustees.  And  in  the  same 
book  is  a  list  of  names  of  taxpayers,  opposite  to  each  of  which  appears 
the  value  of  his  property,  taken  from  the  county  assessor's  book, 
and  the  school  tax  assessed  against  him  at  the  rate  of  seventy-five 
cents  on  each  one  hundred  dollars'  worth  of  his  property,  and  five 
dollars  poll  tax.  The  same  witness  stated  the  trustees  did  fix  the 
rates  mentioned,  but  no  formal  entry  was  made  o^  it  in  their  book. 
But  it  seems  to  us  that  the  entry  of  each  taxpayer's  name  and  the 
amount  of  tax  due  from  him,  according  to  the  rates  mentioned, 
should  be  regarded  as  equivalent  to  a  formal  order  and  as  author- 
ity to  the  perscm  appointed  to  collect  the  amount  of  taxes  thus  ascer- 
tained and  assessed  against  each  taxpayer. 

4.  It  appears  that  districts  thirty-three  and  thirty-four  were  con- 
solidated into  one  district,  called  and  known  as  Rohard's  district, 
and  the  act  authorized  the  question  to  be  submitted  to  the  voters 
thereof,  and  the  taxation,  in  case  of  a  majority  of  votes  being  cast 
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in  favor  of  it,  was  provided  to  be  levied  and  collected  on  the  prop- 
erty and  persons  therein.    But  the  superintendent  of  public  scho<»i9 
in  Henderson  county  testified  on  the  trial  that,  on  the  day  of  the  elec- 
tion in  question,  he  carved  out  of  the  territory*  of  the  Hobards  district 
another,  numbered  seventy-five,  and  that  no  person  residiu;^  therein 
was  permitted  or  did  vote  at  the  election.    And  thearfi^ument  is 
made  by  counsel  such  chanjfe  of  the  district  rendered  the  election  void 
and  of  no  eflfe<*t.     It  will  not  do  to  say  that  the  act  was  intended  to 
fix  the  boundary  of  the  two  districts  consolidated  unchanj^eable  for 
all  time ;  nor  do  we  see  how  those  left  in  the  Rt)bard's  district  were 
prejudiced  l)y  lesseninj?  the  boundary  thereof,  for,  after  a'l,  the  pur- 
pose was  to  impose  the  special  taxation  on  the  people  oi  that  dis- 
trict, the  identity  of  which  was  not  destroyed,  only  in  case  a  majority 
of  those  upon  whom  the  burden  would  fall  and  who  w^mld  receive 
exclusively  the  benefits,  voted  in  favor  of  it.    The  superintendent 
had  the  power  to  make  the  chanyfe,  whereby  those  put  in  district 
seventy-five  were  at  the  same  time  relieved  of  the  proposed  taxa- 
tion and  cut  off  from  the  privil«ufe  of  voting  upon  the  ijuestion.    It 
seems  to  us  that,  as  all  the  conditions  and  requirements  of  the  special 
act  were  substantially  complied  with,  and  a   majority  of  voters  in 
the  Rob.ud's  district,  as  constituted  wnen  the  election  was  heJd, 
voted  in  favor  of  the  tax,  the  trustees  htd  the  rigfht  to  assess  the 
amount  due  from  each  white  taxpayer  of  the  district,  as  they  did  do, 
and  appoint  a  person  to  collect. 
Judjrment  affirmed. 


Massie  v.  Commonwealth. 
(Filed  Dec,  13,  1892.) 

Criminil  /«Kl'  —Motion  for  trial  juil^c  to  if  tire  from  the  i'en^h — A  motion  to 
compel  the  judfi^e  to  vaoate  the  beuch  oti  the  trial  of  a  particular  Cft»e  and 
permit  a  special  jud^e  to  preside  must  state  such  facts  as  show  that  the  rai;- 
nlar  judge  can  not  properly  preside  in  the  ca^e  and  of  the  suflicieocy  of 
the  facts  so  stated  the  judge  is  of  necessity  the  judge,  but  his  determination 
is  subject  to  appeal. 

In  this  case  the  defendant  averred  facts  that  showed  that  the  judge  coald 
not  properly  preside  at  his  trial,  and  th»a  case  is  reversed  because  of  the 
refusal  of  the  judge  to  so  retire,  although  the  record  of  the  trial  niKy  not 
disclose  any  error  committed  by  the  court  to  the  prejudice  of  appellaut. 

E.  E.  Settle,  Lindsay  &  Botts  and  Jas.  A.  Scott  for  appellant. 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judgre  Bennett.  . 

The  appellant  was  indicted  in  the  Owen  Circuit  Court,  charged 
with  the  crime  of  murdering:  Jesse  Honaker.  The  second  trial  of 
the  case  resulted  in  convicting  the  appellaut  of  the  crime  charged, 
and  fixing  his  punishment  at  confinement  in  the  penitentiary  for 
life. 

The  appellant,  before  the  second  trial  had  commenced,  moved 
the  trial  judge  to  retire  from  the  bench  and  not  preside  in  the  case, 
and  supported  his  motion  by  the  following  affidavit : 

"The  defendant,  J.  I.  Massie,  states  that  his  honor,  Warren  Mont- 
.fort,  will  not  afl\)rd  this  defendant  a  fair  nor  impartial  trial  of  this 


Digitized  by  VjOOQIC 


MASSfE    V.    COMMONWEALTH'  565 

case;  that  the  sai'l  judgre  has  repeatedly  ex  pressed  his  opinion  of  the 
guiitof  the  defendant  upon  the  former  trial  of  this  defendant;  has 
that  opinion  now,  and  has,  at  all  times  since  said  trial,  had  said  opin- 
ion, and  repeatedly  and  publicly  expressed  the  same,  and  that,  while 
thejury  was  impaneled  to  and  did  try  this  defendant's  case  at  the  May 
term,  1892,  of  this  court,  were  considering  of  their  verdict,  said  judge 
became  angry  after  said  jury  was  discharged  ;  said  judge  did  repeat- 
edly, and  to  divers  persons,  talk  of  and  criticise  severely  those  of  the 
jury  who  favored  the  defendant,  and  said  that  this  defendant's  case 
was  the  most  cold-blooded  ever  committed  ;  that  said  judge  has  also 
repeatedly  said  to  divers  parties  that  if  his  counsel  argued  this  case, 
or  attempted  to  argue  his  case  as  upon  a  former  trial,  that  he  would  see 
that  sucn  argument  was  not  made  ;  that  said  attorneys  had  no  right 
to  give  to  the  jury  their  opinion  of  the  meaning  of  the  words  "will- 
full,''  ^'feloniously"  and  "malice  aforethought,"  and  that  said  judge 
well  knew  the  strong,  rabid  and  unhealthy  public  sentiment  against 
the  defendant;  and  that  there  is  now  divers  races  for  public  office 
being  made,  of  which  the  race  for  circuit  judge  is  one,  and  That  un- 
consciously the  said  judge  so  rules  as  to  satisfy  the  blood-thirsty 
throng,  and  has  repeateclly  discussed  the  defendant's  case  witii  the 
common  crowd,  and  would  and  did  express  his  opinion  of  defend- 
ant's guilt, and  that  thesiiid  judge  is  personally  hostile  to  this  de- 
fendant." 

This  affidavit  is  supported  by  the  other  affidavits  required  by  law. 
Appellant's  affidavit  discloses  the  fcict  that  the  judge,  after  the  first 
trial  of  his  case,  criticised  to  divers  persons,  th<)se  of  the  jury  that 
favored  the  appellant ;  that  he  denounced  the  appellant's  case  as  the 
most  blood  thirsty  that  was  ever  committed  ;  that  the  judge  knows 
that  there  is  a  rabid  and  unhealthy  feeling  against  him  in  Owen 
county,  and  that  the  judge,  in  the  presence  of  crowds,  expresses, 
during  canvasses  for  the  various  offices,  the  circuit  jurljjeship  l>eing 
one,  his  opinion  as  to  the  affiant's  guilt,  and  the  judge  so  rules  as 
to  satisfy  the  blood-thirsty  crowd ;  that  he  is  personally  hostile  to 
the  affiant. 

This  court,  in  the  case  German  Insurance  Co.  v.  Landrum, 
88  Ky  ,  433,  said  that  the  affidavit  to  compel  the  judge  to  vacate 
the  bench  and  give  place  to  a  special  judge  to  try  the  case,  must  state 
such  facts  as  should  prevent  the  judge  from  properly  presiding  in 
the  case — such  as  personal  hostility,  personal  interest,  partiality, 
etc ,  the  sufficiency  of  which  the  judge  must  of  necessity  judge, 
but  subject  to  appeal. 

Now,  the  affidavit  says  that  the  judge  is  personally  hostile  to  the 
affiant,  and  gives  su«h  reasons  for  his  belief  as  to  show,  if  true,  that 
the  judge  should  not  preside  in  his  case.  The  grounds  are  sufficient, 
but  it  is  said  the  record,  so  far  as  the  judge's  rulings  are  concerned^ 
Indicates  no  hostility  or  prejudice  against  the  appellant.  But  that 
is  not  the  question,  for  the  accused  has  the  right  to  be  tried  by  a 
judge  that  is  fair  and  impartial;  and  when  he  has  good  reason  to 
believe,  supported  by  facts,  that  he  will  not  afford  him  such  trial,  he 
should  not  be  compelled  to  take  chances  of  a  trial  before  that  judge 
in  order  that  the  truth  of  the  matter  may  be  developed,  which  may 
never  be  developed,  because  there  are  many  ways  that  a  partial  or 
prejudiced  judge  may  knife  a  party  that  he  is  trying  without  it 
ap'»earingfrom  the  record,  or  without  his  being  able  to  a-^certain  the 
fact.  So,  when  the  fact  is  made  to  appear  by  proper  affidavits,  the 
judge  should  then  vacate,  and  it  is  a  reversible  error  if  he  does-- 
not. 

Thejudsrment  is  reversed  and  a  new  trial  is  granted.       GoOqIc 
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Lawrence,  by  gd'n,  v.  Hagemever  A  Co. 
(Mled  Dec.  15,  1892.) 

I.  Neglect — Master  and  servant — Petemptoty  instruction — A  ser^aDt  about  sixteen 
years  of  a^e  was  operatiu^  a  saw  which  had  been  used  for  more  than  eight 
years  and  was  worn  oat  and  unsafe  for  use.  From  his  inexperience  and 
youth  he  did  not  know  how  to  repair  the  saw,  and  the  appliaoces  which  kept 
it  in  its  proper  and  safe  place  were  concealed  from  view.  He  found  that  the 
saw  was  in  bad  repair  and  refused  longer  to  work  at  it  unless  it  was  re- 
paired. The  master  subsequently  told  the  boy  that  the  saw  had  been  re- 
paired and  was  safe.  The  latter  attempted  to  use  it  but  it  was  still  out  of 
repair  and  cut  off  a  part  of  his  hand.  In  a  suit  by  the  servant  against  the 
master:  Held — That  a  peremptory  instruction  for  the  defendant  was  im- 
proper, if  the  defect  in  the  saw  was  not  apparent  when  the  servant  re- 
turned to  his  work  he  had  a  right  to  rely  upon  ttie  representation  of  the 
master  that  it  had  been  repaired.  On  the  other  hand,  if  the  continued  dan- 
ger from  iis  use  was  apparent  to  one  in  the  exercise  of  ordinary  care,  then 
a  continuance  of  the  work  by  the  servant  was  contributory  neglect ;  but 
these  were  questions  that  should  have  been  submitted  to  the  jury. 

2.  Same — Evidence — The  statement  of  plaintiff  that  when  be  began  work- 
ing with  the  saw,  after  it  was  reported  to  be  safe  by  the  master,  its  defective 
condition  could  not  be  perceived,  was  competent  evidence  and  should 
have  gone  to  the  jury. 

L.  P.  Fryer  and  Jno.  H.  Barker  for  appellant. 

W.  M.  Bardin  and  Jas.  F.  Ellis  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  James  A.  Lawrence,  while  engaged  as  an  employ^ 
of  the  appellee,  a  corporation,  in  operatin:^  a  ripsaw  in  iti  milt,  had 
a  part  of  his  hand  cut  ofT,  and  he  sues  to  recover  dam  Ages  upon  the 
ground  that  the  appelle,  through  those  in  charge  of  its  mill,  was 
guilty  of  gross  neglect  in  having  him  use  a  saw  unfit  for  use,  and 
which  was  so  unskillfully  placed  in  position  as  to  render  its  use  dan- 
gerous, all  of  which  was  unknown  to  him  ai  the  time  of  the  in- 
Jury. 

At  the  close  of  the  testimony  for  the  appellant  the  jury  were,  upon 
appellee's  motion,  peremptorily  instructed  to  find  for  It.    It  ap- 
pears the  appellant,  a  boy  sixteen  years  old,  was  operating  a  saw 
that  had  been  in  use  for  over  eight  years;  that  from  age  and  inex- 
perience he  was  unfamiliar  with  repairing  such  machinery;  thatthe 
appliances  which  kept  the  saw  in  plac*e  were  hid  from  view  by  a 
table,  the  saw  only  being  visible;  that  th3y  were  worn  out,  which 
rendered  the  saw  unfit  and  unsafe  for  use,  and  that  the  workman 
had  to  use  his  hand  in  running  the  boards  throui^h  as  he  walked 
along  the  side  of  the  table.    The  employment  was  quite  hazardous. 
A  short  time  before  the  accident  occurred  the  appellant  found  the 
saw  did  not  run  straight  and  steady;  that  it  jumped  and  wabbM 
and  would  pinch  the  boards  as  they  went  through,  and  he  went  to 
the  person  whose  business  it  was  to  repair  the  machinery  and  told 
him  of  it  and  requested  its  repair.    The  reply  was  that  he  did  not 
have  time.    The  appellant  then  reported  the  matter  to  the  foreman, 
and  declared  he  would  quit  work  unless  it  was  repaired.    The  fore- 
man then  said  he  would  have  it  fixed,  and  directed  the  machinist  to  do 
so,  and,  in  a  short  time,  the  latter  came  to  the  appellant  and  told 
him  he  had  done  so,  and  that  it  was  all  right.    The  appellant  at  once 
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hefcan  work  with  it,  but  the  saw  pinched  ,the  second  board  and 
stopped  it.  The  appellant's  hand  slipped  off  the  board  as  he  at- 
terapted  to  push  it  tnrousrh  and  a^inst  the  saw  and  was  injured. 

These  are  substantially  the  facts  of  the  ca^e  as  shown  by  the  testi- 
mony for  the  appellant.  It  is  the  duty  of  the  master  not  to  expose 
ithe  servant  when  in  the  conduct  of  his  business  to  hazards,  which 
may  be  guarded  af^ainst  by  proper  diligence  upon  the  part  of  the 
master.  The  latter  is  not  required  to  guarantee  atnolute  safety  or 
perfection  of  machinery  or  other  apparatus  provided  for  the  use  of 
the  servant,  but  in  furnishing  and  keeping  tliem  in  proper  condition 
he  must  observe  all  the  care  which  the  exigencies  of  the  situation 
and  nature  of  the  business  reasonably  require  for  the  safety  of  the 
rservant.'  This  is  implied  as  a  part  of  the  contract  for  service. 
<Hough  v.  Railway  Company,  100  U.  S.,  213.)  It  is  also  equally  im- 
plied, however,  thai  the  servant  agrees  to  take  the  natural  and  ordi- 
nary risks  incident  to  the  service,  such,  for  instance,  as  arise  from 
*he  negligence  of  his  fellow  servants.  The  compensation  is  consid- 
ered in  law  as  being  adjusted  accordingly.  Considerations  of  justice 
And  public  policy  require  this  adjustment  of  rights  and  liabilities, 
And  the  difficulty  arises  in  their  application  to  the  facts  of  the  par- 
•tieular  case. 

While  the  master  must  use  reasonable  skill  and  care  in  providing 
*he  agencies  to  be  used  by  the  servant  in  the  conduct  of  the  busi- 
ness, yet  the  latter  must  act  likewise  in  their  use,  because  he  ought 
not  to  be  allowed  to  hold  the  master  liable  for  injury  resulting  from 
jhis  own  reckless  conduct.  He  ordinarily  has  no  hand,  however,  in 
providing  these  agencies,  or  with  keeping  them  in  suitable  condi- 
ition,  and  he  can  not,  therefore,  be  understood  as  assuming,  by  his 
•contract  of  service,  any  risk  in  these  respects.  This  is  the  master's 
side  of  the  business,  and  what  is  reasonable  care  in  the  matter  upon 
his  part  is  graded  by  the  character  of  the  business  and  the  dangers 
incident  to  it.  This  rule  applies  to  corporations  as  well  as  indi- 
viduals. When  the  employer  is  a  corporation,  the  duty  must,  of 
course,  be  discharged  by  its  agents  and  officers,  but  in  doing  so  they 
Are  not  to  be  regarded  as  fellow  servants  of  those  who  operate  these 
Agencies.  They  are  then  performing  the  duty  that  the  master  owes 
;to  the  servant,  and  represent  the  company.  (Wharton  on  Negli- 
.:gence,  sections  211,  212,  232,  a.) 

It  is  said,  however,  that,  viewed  by  the  testimony  for  the  appel- 
ilant,  an  examination  by  him  of  the  saw  would  have  shown  its  un- 
safe condition,' and  that  it  was  required  of  him  to  make  it,  as  it  was 
Jiis  duty  to  start  and  stop  the  saw.  Undoubtedly,  if  the  employe, 
After  discovering  the  defective  condition  of  machinery  furnished  to 
him  for  his  use,  continues  to  use  it  without  complaint  or  giving 
Tiotice  to  the  employer  or  the  proper  officers  of  a  company,  he 
would  be  guilty  of  such  contributory  neglect  as  would  prevent  a 
recovery  for  an  injury  arising  from  the  defect.  He  would  be  re- 
garded as  having  assumed  the  risk  or  danger  arising  from  its  de- 
fective condition.  In  this  case,  however,  the  appellant,  upon 
discovering,  by  use,  the  defective  condition  of  the  saw,  notified  the 
proper  agents  of  the  company,  and  refused  to  use  it  if  it  was  not 
repaired.  The  foreman  directed  it  to  be  done,  and  the  party  whose 
business  it  was  to  repair  and  care  for  the  machinery  reported  to  the 
appellant  that  it  was  all  right. 

In  this  matter  the  machinist  and  the  foreman  represented  the  cor- 
poration. For  this  purpose  they  were  the  company.  The  testimony 
tends  to  show  that  when  the  appellant  again  began  to  use  the  saw 
its  defective  condition  was  not  apparent,    If  so,  he  had  a  right  tor 
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rely  upon  what  the  machinist  said  as  to  its  condition.  It  was  in  law 
the  statement  of  the  company. 

If  the  continued  danger  from  Its  use  was  apparent  to  one  !a  the 
exercise  of  ordinary  care,  then  a  continuation  of  the  work  by  the 
appellant  would  constitute  contributory  neglect  and  prevent  11  re- 
covery, but  otherwise  he  had  the  right  to  assume  that  what  the 
company's  agent  had  said  was  true.  In  the  latter  cast^  the  use  of 
the  saw  by  him,  although  dangerous,  was  not  contributory  neglect 
upon  his  part.  This  question  the  appellant  had  a  right  tu  have  sub- 
mitted to  the  jury,  and  it  should  have  been  done  under  pro[)er  in- 
structions. 

The  court  refused  to  let  the  appellant  state  as  a  witness  whether, 
when  he  began  working  the  saw  after  it  had  been  reported  ta  him 
as  being  all  right,  its  defective  condition  was  perceival)le,  Tiii^  was 
error.  If  it  was  not  apparent  to  one  of  ordinary  care,  then  he  had 
the  right  to  rely  upon  the  statement  made  to  him  and  pn>ceed  with 
his  work  without  an  examination  of  its  condition,  fie  was  not 
bound  to  hunt  for  a  defect.  It  is  evident  the  injury  wh'^  not  the 
result  of  mere  accident.  It  arose  from  the  defective  condition  of 
the  apparatus  connected  with  the  saw. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


C,  X.  O.  <t  T.  P  Ry.  Co.  v.  Ck)NLEY,  alias  Ward'ji  adm'b. 

(Filed  Dec.  17,  1892— iVo/  to  be  reported.) 

1.  Kail- Odds— Xt'^iigeficc — Employes — On  the  issue  as  to  whether  the  dece- 
dent at  the  time  of  his  death  was  an  employe  of  appellantf  th«  uiicivntra- 
dicted  evidence  showed  that  he  had  been  employed  as  a  section  hTiitd  by  tSie 
day,  or  as  a  mere  day  laborer;  that  he  worked  for  the  appellant  on  Spitur^ 
day,  did  not  ^^ork  for  it  on  Sunday  or  Monday  following,  and  was  killed 
Monday  night  :  Helu — That  sach  employment  was  merely  from  dftj  to 
day,  and  either  party  had  the  right  to  terminate  it  on  any  day,  niid  the  du- 
ceased  was  not  an  employe  of  appellant  on  the  day  or  at  th«  timt  he  wh» 
killed,  and  there  was  no  evidence  to  authorize  the  submission  of  thist  rjiift^- 
tion  to  the  jury. 

2.  San.e— Instructions — Where  the  claim  of  the  petition  is  that  the  decea«d 
was  killed  by  the  rear  portion  of  a  train  that  had  been  divided  ju  tno  i^n^- 
tions,  defendant  can  not  successfully  complain  because  the  trial  court  ri^ 
fused  to  instruct  the  jurj  that  plaintiff  could  not  recover  if  detf^jv^td  iris 
killed  by  the  front  section,  when  all  the  instrnctous  which  anthorizfid  a  recov- 
ery required  the  jury  to  find  that  the  deceased  was  killed  by  the  rf  [if  5«?(.ion* 

C.  H.  Simrall,  J.  W.  Yerkes  and  C.  A.  Hardin  for  appellant. 

Bell  &  Bell  and  Phil.  B.  Thompson  lor  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

This  case,  in  the  name  of  Edward  Conleys'  adm'r  v.  the  pri^^ent 
appellant,  then  appellee,  was  decided  by  this  court  upon  j^ufeUin- 
tially  the  same  facts  as  appear  in  the  record  of  this  case.  That  cn^'" 
was  reversed  (see  11  Ky.  Law  Rep.,  602) And  sent  back  fur  »  n^w 
trial,  and  ihe  new  trial  resulted  in  a  verdict  and  judgment  for|i^,w*'l 
for  the  present  appellee,  ^  , 
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The  report  of  the  case  is  referred  to  for  the  law  and  facts  as  there,, 
and  now  presented,  except  as  referred  to  hereafter  in  this  opinion. 

The  appellee  shught  to  recover  for  the  killing  of  his  intestate  upon 
the  grounds  that  the  appellant,  on  a  dark  night,  in  the  town  of 
Bergin,  going  on  a  down  grade,  disconnected  its  train  and  suffered 
the  rear  end  of  the  train  to  descend  the  down  grade  by  its  own 
momentum  without  being  lighted  in  front  and  without  a  lookout ; 
and  that,  while  said  train  was  in  motion,  it  ran  over  the  appellee's 
intestate  and  killed  him.  We  held  that  the  question  of  the  appel- 
lant's liability  should  have  been  submitted  to  the  Jury,  which,  upon 
the  return  of  the  case,  was  done,  and  the  new  trial  resulted  in  the 
verdict  and  judgment  indicated. 

It  is  alleged  in  the  petition,  and  not  denied  until  after  the  case 
was  reversed,  that  the  deceased,  at  the  time  of  the  accident,  was  not 
in  the  employment  of  the  appellant.  Upon  the  return  of  the  case 
the  appellant  was  allowed  to  amend  its  answer  and  put  in  issue  that 
allegation.  Issue  was  joined.  The  evidence  as  to  the  deceased  being 
in  the  employment  of  the  appellant  at  the  time  of  the  injury  Is  to 
the  effect  the  deceased  had  been  in  the  employment  of  the  appellant 
as  a  section  hand  a  considerable  time,  by  the  day ;  in  other  words,  as 
a  day  laborer,  the  appellant  being  at  liberty  to  dispense  with  his 
services  at  any  time,  and  he  being  at  liberty  to  quit  at  %^nytipie, 
permanently  or  for  a  day.  Such  contracts  of  service  are  contracts 
by  the  day ;  neither  party  is  bound  by  it  except  for  the  day  of  the 
employment,  and  if  the  service  continues  longer  than  that  day  it  is 
under  a  new  implied  c<mtract  each  dciy  of  the  service. 

The  evidence  is  conclusive  that  the  deceased,  while  he  worked  for 
the  appellant  as  section  hand  on  Saturday,  did  not  work  for  it  on 
Monday  following,  but  he  was  his  own  man  on  that  day,  and  on 
Monday  night,  when  he  was  killed,  he  was  not  in  the  employment 
of  the  appellant.  For  the  foregoing  reasons  the  court  did  right  in 
not  submitting:  the  question  of  employment  to  the  jury. 

The  appellant  complains  that  the  court  refused  its  instructions  to 
the  effect  that  if  the  deceased  was  run  over  by  the  front  portion  of 
the  train  the  appellee  could  not  recover.  But  the  court,  in  the  in- 
structions given,  confines  right  of  the  appellee  to  recover  to  the  fact 
that  the  appellee  was  run  over  and  killed  by  the  rear  portion  of  the 
train.  The  instruction  upon  thaj:  subject  is  plain  and  full,  and  the 
prcwf  authorize-!  the  conclusion  that  he  was  killed  by  the  rear  train. 
The  appellant  also  claims  that  the  court  refused  its  instructions  in 
reference  to  contributory  negligence  by  the  deceased.  But  the  court, 
in  the  instruction  given,  fully  instructed  the  jury  upon  that  subject. 
The  damage  was  not  excessive.  There  appears  no  reversible  error 
in  the  record. 

The  judgment  is  affirmed. 


MULLINS    V.   COMMOXWEALTII. 

{FUedJan.b,  1893 — Not  lobe  reported,) 

1.  Criininol law — Bre»iking  into  outhouse  with  intent  to  J/^//— Appellant,  with 
otherst  went  to  a  smokehoose  for  the  purpose  of  stealiai;  meat;  some  of 
them  broke  into  it  with  that  purpose  while  appellant  aided  and  abetted  by 
stAiiding  watch  at  a  convenient  distance.  Held — That  the  breakintr  into 
the  boose  with  the  intent  to  steal  authorized  the  conviction  uf  ap|  ellant 
Qoder    chapter  29,  section  4,  article  6,  although  no  meat  was  taken  there- 
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2.  Same— Corroboration  of  confession — The  evidence  that  an  offenAe  had  b*«i 
-oommitted  was  a  soffioient  oorroboration  of  the  oonfesRion  of  the  d«f»ad- 
.ant. 

R.  C.  Warren  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellant  was  tried  and  convicted  of  the  crime  of  breaking 
a  smokehouse  belonging  to  James  L.  Yontes,  with  the  hiteutiou  of 
-fitealing  meat  therefrom,  and  of  actually  stealing  the  same.  Two 
other  persons  were  indicted  with  the  appellant,  but  only  he  has  been 
tried.  There  is  no  evidence  that  any  meat  was  actually  st^ileiL 
The  evidence  authorized  the  jury  to  believe  that  the  appellunt  and 
-others  went  to  Yontes'  smokehouse  for  the  purpo^ie  of  stealing 
meat,  and  some  of  them  broke  it  open  for  that  purpose,  the  appel- 
lant aiding  and  abetting  by  standing  watch  at  a  convenient  distance 
to  give  assistance.  The  court  instructed  the  jury,  in  substance,  that 
they  should  find  the  appellant  guilty  if  (under  the  circumstances 
. indicated)  the  smokehouse  was  feloniously  broken  with  the  inten- 
tion of  stealing  meat  therefrom.  By  the  indictment  no  entry  iiJ 
made  necessary  to  complete  the  offense.  Section  4,  article  6,  chap- 
ter 29,  General  Statutes,  says  that,  if  any  person  shall  feionioosly 
.break  a  warehouse,  etc.,  **with  intent  to  steal,"  etc.,  he  shall  be  pun- 
ished by  confinement  in  the  penitentiary.  AH  that  is  necessary  to 
be  done  to  complete  the  offense,  under  said  statute,  is  that  the  house 
be  feloniously  broken  with  intent  to  steal.  It  was  evidently  the 
purpose  to  make  that  a  felony,  which  was  at  common  law  only  a 
trespass. 

The  appellant  was  also  charged  with  having  stolen  the  meat,  but 
he  is  charged  with  that  offense  as  a  distinct  and  additional  act.  In 
our  opinion  the  statute  ^anra  allows  both  to  be  charged  as  distinct 
acts,  and  a  conviction  of  feloniously  breaking,  with  intent  to  steal, 
upon  proof  of  that  fact  alone.  The  evidence  as  to  the  appellaotV 
confession  was  competent, and  it  is  sufficiently  corroboraltni  i\v  pr<>>f 
of  the  offense  having  been  committed,  etc.,  to  authorize  a  coiivk^- 
.iion. 

The  judgment  is  affirmed. 


Gayheart  v.  Patton. 

i^Filed  Jan.  5,  1893— iVb^  to  be  reported.) 

Appeals —  I 'erdict  sustained  by  eindence — The  only  issae  in  the  chjsp  beiugl'^n*  af 
fact  as  to  whether  certain  land  was  within  or  without  the  boondarj  of  a  de^ 
Jgnated  patent,  and  the  yerdict  of  the  jury  being  sastaiued  by  ^onie  «r[d«Q<^ 
this  court  will  not  reverse  the  judgment,  although  the  evidence  (if  the  ^^roitflf 
.number  of  the  w^itnesses  is  contrary  to  the  facts  as  found  by  the  jurjr. 

A.  H.  Howard  for  appellant. 
Appeal  from  Knott  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Lewis. 
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The  only  \mvte  m  this  case  is  whether  the  land  upon  which  the 
alleged  trespass  was  committed  Is  within  or  outside  the  boundary  of 
the  patent  under  which  the  defendant,  now  appellee,  claims,  that 
patent  being  older  and  superior  to  the  one  under  which  plaintiff, 
now  appellant,  claims.  There  is  direct  conflict  in  the  testimony  on 
that  issue,  though  a  majority  in  number  of  witnesses  state  the  line 
of  the  elder  patent,  if  run  properly,  would  not  include  the  land  in 
-controversy.  But  the  jury  being:  judges  of  the  credibility  of  wit- 
nesses and  weight  of  testimony,  this  court  can  not  undertake  to  say 
their  verdict  in  this  case  is  palpably  against  the  evidence,  in  view  of 
the  fact  there  is  testimony  to  support  it ;  that  they  may  have  been 
fully  justified  in  treating  a**  satisfactory  and  convincing.  There  does 
not  appear  to  us  any  error  by  the  lower  court  in  giving  instructions, 
or  any  other  respect. 

Wherefore,  the  judgment  is  affirmed.  # 


KENTUCKY  SUPERIOR  COURT. 


Goi'GE  v.  Gouge. 
{Filed  Feb.  1,  1893.) 

1.  Divorce  onder  the  Htatate  *  which  prOTides  that  "there  shnll  DOt  be 
granted  to  any  person  more  than  one  divorce,  except  for  the  oanses  for 
^hich  a  divorce  may  be  granted  to  both  husband  and  wife  and  to  the  party 
not  in  faalt  against  the  other  for  living  in  adaltery%''  no  party  who  has  once 
<»btained  a  divorce  can  obtain  another  on  like  K>*<>nnd  unless  it  be  for  impo-* 
tency,  living  apart  for  five  years,  or  adultery.  Drunkenness  does  not  auth- 
ize  a  divorce  to  **both  husband  and  wife"  within  the  meaning  of  the 
statute. 

2.  Divorce  from  bed  and  board— T\\^  word  divorce,  as  used  in  the  section 
of  the  statute  quoted,  means  an  absolute  divorce,  and  not  a  divorce  from 
l>ed  and  board,  and.  therefore,  the  plaintiff  in  this  case  is  entitled  to  a 
dlToroe  from  bed  and  board  upon  the  ground  of  the  husband  s  drunk- 
^ennesA,  although  she  has  previously  been  granted  a  divorce  upon  the 
.same  ground. 

H.  Clay  White  for  appellant. 

Jas.  T.  Willis,  R.  L.  Webb  and  Wm.  Carnes  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

"A  judgment  of  divorce  authorizes  either  party  to  marry  again  ; 
but  there  shall  not  be  granted  tn  any  person  more  than  one  divorce 
•except  for  the  causes  for  which  a  divorce  may  be  granted  to  both 
husband  and  wife  and  to  the  party  not  in  fault  against  the  other  for 
living  in  adultery.''  Section  2,  articles,  chapter  52,  General  Stat- 
utes. 

The  appellant,  Mary  E;  Gouge,  married  the  appellee  in  Septem- 
ber, 1879,  and  they  lived  together  as  man  and  wife  from  that  time 
antil  \9^^  when  she  sought  and  obtained  a  divorce  from  him  on  the    t 
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^ound  of  a  confirmed  habit  of  drunkenness  on  his  part  aeeom^nied 
by  a  wasting:  of  his  estate.  Later  they  a^ain  married,  and  in  Oc- 
tober, 1891,  she  instituted  this  action  against  him  for  another  divorce 
on  the  same  ground,  and  sued  out  an  injunction  restraining  him 
from  collecting  the  rents  from  her  real  estate.  The  only  defense 
urged  was  that  the  wife  whs  estoppe'i,  under  the  law  above  quoted, 
from  prosecuting  the  action,  and  the  court  below  so  held. 

The  causes  for  which  a  divorce  may  be  obtained  are  in  the  statutes 
divided  into  four  heads:  First,  to  both  husband  and  wife  for  im- 
potency  or  living  apart  for  five  consecutive  years;  second,  to  the 
party  not  hi  fault  for  abandonment,  living  in  adultery,  etc.;  third, 
to  the  wife,  when  not  in  like  fault,  for  a  confirmed  habit  of  drunken- 
ness on  the  part  of  her  husband,  etc.;  and  fourth,  to  the  hustnnd, 
when  not  in  like  fault,  for  habitual  drunkenness  on  the  part  of  the 
Miife. 

Appellant's  counsel  now  insists  that  this  case  comes  within  the 
exception  laid  down  in  the  section  cited,  as  both  the  husband  and 
wife  can  secure  a  divorce  on  the  ground  of  drunkenness.  We  do 
not  so  construe  the  law.  Drunkenness  does  not  authorize  a  divorce 
to  '■'both  husband  and  wife"  within  the  meaning  of  the  satute,  nor 
indeed  to  either  of  them  save  nhen  not  in  like  fault.  That  this  c1a>s 
of  causes  for  divorce  does  nut  come  within  the  exception  is  shown 
by  the  fact  that  adultery,  a  ground  available  to  either  husband  t>r 
wife,  when  not  in  like  fault,  is  conspit^uously  singled  out  from  this 
class  and  embraced  in  the  exception  of  this  section.  It  is  clear  that 
the  intention  of  the  law  makers  was  that  no  party  who  had  once  ob- 
tained a  divorce  could  obtain  another  on  like  ground  unless  it  be  for 
impotency,  living  apart  for  five  years  or  adultery. 

So  far  as  an  absolute  divorce  is  concernerl,  the  appellant  mast, 
then,  lie  upon  the  bed  she  has  this  for  the  second  time  nwde. 

In  an  amended  .petiti(m,  however,  she  asked  that  in  the  event  the 
court  refused  her  an  absolute  divorce  she  be  granted  a  divorce  from 
the  appellee's  bed  and  l>oard.  This  application  was  refused,  her  in- 
junction dissolved  and  her  action  dismissed.  In  this  the  court  erred. 
Her  former  divorce  was  not  a  bar  to  this  relief,  to  which  the  evi- 
dence clearly  showed  she  was  entitled.  The  term  divorce  in  this 
section  is  used  in  the  strict  acceptation  of  the  word,  meaning:  a 
legal  dissolution  of  the  marriage  bond,  and  not  in  the  sense  of,  and, 
therefore,  is  not  applicable  to,  a  mere  divorce  from  bed  and  board. 
It  will  be  seen  that  the  word  appears  three  times  in  the  section. 
Thus,  in  the  first  clause  it  is  provided  that  "a  Judgment  of  divorce 
authorizes  either  party  to  marry  again,"  a  thing  expre-'sly  pro- 
hibited in  cases  of  divorce  from  bed  and  lioard  by  the  8th  section  of 
the  same  article.  In  this  clause  the  word  necessarily  means  an  ab- 
solute divorce,  and  the  simplest  rule  of  construction  requires  us  \x> 
give  it  the  same  meaning  where  it  appears  again  in  the  same  seciion, 
unless  clearly  intended  otherwise.  The  answer  presented  no  ob- 
struction to  the  appellant's  prayer  for  a  divorce  from  bed  and 
board. 

The  judgment  is,  therefore,  reversed,  with  instructions  to  the 
court  below  to  grant  her  this  relief,  perpetuate  her  injunction  and 
for  further  proceedings  consistent  with  this  opinion. 
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Phoenix   Inbubancs   Company  t.  Gbeabon. 

ITileil  JaDnary  18.  1893.  Appeal  from  Graves  Coort  of  Common  PleaB.  Opin- 
ion of  the  court  by  Preftidin^  Jad^e  Yost,  affirmiuj;. 

1.  Insurance —  Authentication  of  proof  of  loss — In  this  action  npon  a  policy 
of  fire  insnrance  the  complaint  that,  the  proofs  of  Iosm  were  not  properly 
authenticated  because  they  were  Kworn  to  before  an  examiner  instead  of  a 
mai^itttrate  or  notary,  i«  not  well  taken,  as  the  policy  does  not  require  that 
they  should  be  sworn  to  before  a  ma^^istrate  or  notary,  but  simply  that  the 
insured  shall,  within  a  ji^iven  tine e,  furnish  them  to  the  company  under  oath 
and  accompanied  by  a  certificate  as  to  the  loss  from  one  of  the  latter  ofii- 
-cers. 

2.  Notice  to  n^^ent — When  notice  to  the  company  is  required  of  any  partic- 
ular fact  it  may  be  given  to  any  officer  or  agent  of  the  company  whose  duty 
it  is,  npon  receiving  snch  notice,  to  communicate  it  to  the  c  >mpauy.  No- 
tice of  loss  given  to  an  Hgent  appointed  to  receive  aud  forward  appplica- 
tions  and  premiums  is  sufficient. 

3.  Failure  to  Jurnish  proofs  of  loss  withhi  ^required  time — Where  the  policy 
requires  the  insured  to  furnish  proofs  of  loss  within  a  cert-nn  time  after  the 
fire,  but  further  provides  that  the  loss  shall  not  be  payable  until  the  proofs 
are  produced,  the  failure  of  the  insured  to  furnish  the  proofs  within  the 
time  required  does  not  work  a  forfeiture  of  his  right  of  rec  >very.  It  is  suffi- 
cient that  they  are  produced  before  the  instirntion  of  the  action. 

4.  Evuience  It  was  not  error  to  require  defendant's  agent  to  testify  as  to 
Jsis  receipt  of  notice  of  loss. 

ii.  Same--V\\^  testimony  of  other  merchants  in    the   same  town   as  to  the 
Aiiionut  of  their  daily  sales  ^as  not  competent,  and  was    properly  rejected. 
William  Lindsay  for  appellant  ;  Smith  &  Robbins  for  appellee. 

Commonwealth  v.  Smith,  &r. 

Piled  January  18,  1893.     Appeal  from  Franklin  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  affirming. 

The  sureties  in  an  official  bond  are  held  only  fot  the  term  J  or  which  their  bond 
'zvcjs  given,  anu  it  is  not  material  that  the  bond  does  not  so  express  the  obli- 
gation, as  the  law  determines  it. 

In   an  action  npon   the  bond  of  a  county  clerk,  executed  in  September, 

1886,  the   petition   alleged  that  between  the  17th  day  of  January.  1881,  and 
the  25th  day  of  April,  1887,  the  principaf.in  the  bond   received  in  his  official 

4;apacity,  certain   sums  of  public   money,  of  which  he  had  paid  to   plaintiff 
4>oly  a  certain  smaller  sum,  leaving  in  his  hand  on   the  26th  day  of  April, 

1887,  the   time  of  his  death,  *'a  balance  of  $1,195.53,  which  he  and  his  sure- 
ties were  accountable  fo**  to  the  plaintiff.*' 

JHcld  -That  the  petition  did  not  state  a  cause  of  action,  there  being  no 
jillegation  that  any  sum  whatever  was  collected  after  the  execution  of  the 
bond  sued  on. 

W.  J.  Hendrick  and  R.  Reid  Rogers  for  appellant  ;  Knott  &  Edelen  for 
Appellees. 

Locke  v.  Bolkr. 

Cited  January  18,  1893.     Appeal  from   Barren  Circuit  Court.     Opinion  of 

ttx«  conrt  h's  Jadge  Barboar,  reversing. 

Specific  attachment — When  a  creditor  has  a  lien  npon  goods  and  they  are 
About  to  be  sold  in  violation  of  his  right   he  can  have  a  specific  attachment 
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without  alleging  or  proving  an  actaal  fraudaleafe  iateat  upon  the  part  of 
the  debtor.  Bat  where  the  selling  is  in  accordance  with  the  agreenieDt|of 
the  parties,  as  the  selling  of  a  stock  of  merchandise  in  the  ordinary  course 
of  trade,  it  does  not  come  within  the  spirit  or  reason  of  the  stainte.  Mor 
does  the  fact  that  the  debtor  is  selling  the  goods  as  contemplated  bat  not 
applying  the  proceeds  to  the  payment  of  the  debt  or  debts  the  litn  was  in- 
tended to  secare  entitle  the  creditor  to  an  attachment. 

W.  L.  Porter  for  appellant ;  Boles  &.  Dnff  and  S.  W.  Hines  for  appel- 
lee.   ' 

^OBBIS    y.    MOBBIS'    TBUSTEE. 

I 

Filed  January  ^8,  1893.     Appeal  from  Clark  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  reversing.  ]^^ 

1.  Assignments  fof  creditors — Death  of  assignor — Sett/t men  t  of  estate — A  deed 
of  assignment  for  the  benefit  of  creditors  was  executed  by  a  debtor  to  hi» 
wife,  who  had,  by  a  judgment  of  the  chancellor,  been  made  9.  June  sole.  The 
assignee  taking  no  steps  to  execute  the  trust,  certain  creditors  institnted 
this .  99tiou  for  its  enforcement.  Thereafter  the  wife  resigned  her  trust, 
and  another  trustee  whs  appointed  in  her  stead.  Subsequently  the  assignor 
died  intestate,  and  the  heirs  filed  their  petition  in  the  action,  seeking  a  set- 
tlement and  distribution  of  the  estate.  The  chancellor  adjudged  that  the 
widow  held  in  her  hands  of  the  trust  estate  a  certain  sum,  and  ordered  that 
she  pay  that  sura  to  the  commissioner  within  twenty  days,  directing  an  exe- 
cution to  issue  if  she  should  fail'  to  do  so.  Held — That  the  judgment  i» 
erroneous  in  not  allowing  to  the  widow  the  exemptions  to  which  she  was 
entitled.  But  even  if  the  judgment  had  been  correct  as  to  the  amount  with 
which  she  was  charged  it  was  error  to  require  her  to  pay  the  money  into 
court  in  view  of  the  fact  that  bhe  had  purchased  all  the  debt-s  against  her 
husband^s  estate,  which  amount  to  more  than  the  sum  with  which  she  was 
charged. 

2.  Appeals — Transcript  presumed  to  be  complete — Section  742  of  the  Civil 
Code  provides  the  mode  in  which  omissions  in  a  record  may  be  supplied, 
and  in  the  absence  of  any  application  for  a  certiorari,  as  provided  hy  that 
section,  thia  court  must  assume  that  the  record  is  what  it  purports  to  be. 

W.  M.  Beckner  for  appellant ;  Oeorge  B.  Nelson  and  Haggard  ilt  BentOD 
for  appellee. 

Wood  A  Co.  v.  Wilcox. 

Filed  January  18,  1893.     Appeal  from    McCracken  Circuit  Court.    OpiniOD 

of  the  court  by  Judge  Barbour,  reversing. 

Receiver — Set-off— K  receiver  who  hH8  been  directed  by  the  court  topayoni 
funds  collected  by  him  can  not  set-off  his  individual  claimtagaiust  the  party 
to  whom  the  court  has  directed  the  funds  to  be  paid. 

Quigley  &  Quigley  for  appellant ;  C.  K.  Wheeler  for  appellee. 

Postal   Telegbapk  Co.  v.  Cofbb. 

Filed   January  18,  1893.     Appeal    from  Hardin   Circuit  Court.     Opinion  of 
the  court  by  Judge  Brent,  affirming. 

1.  Removal  of  suits — Jurisdiction  of  United  States  courts — The  amount  which 
must  be  in  dispute  to  authorize  the  removal  of  a  cause  to  the  United  States 
Circnit  Court  is  f2,000,  exclusive  of  interest  and  cost. 

2.  Samt — In  this  action  against  a  telegraph  company  to  recover  daniHges  for 
trespasser!  upon  plaintiCr's  land  lying  along  a  public  highway,  as  the  contro- 
versy was  not  as  to  what  rights  the  company  had  to  be  upon  the  roid,  boi 
as  to  whether,  as  a  matter  of  fact,  it  was  opon  the  public  road  or  plaintiff*^ 
land,  a  decision  of  the  issues  does  not  require  a  construction  of  the  set* 
of  Congress  in  relation  to  the  right  of  telegiaph  companiea  to  use  poblic 
roads  in  the  construction  of  their  lines,  and  defendant  was  not  eatUlcd  M 
a  removal  of  the  cause  to  the  Federal  court  on  tbait  gioutd. 
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3.  Same — To  authorize  the  removal  of  a  cao»e  teethe  Federal  court  upon 
the  ground  of  local  prejndice,  it  is  not  sutticient  for  the  litigaDt  to  state  iu 
his  application  that  he  can  not  get  justice  in  the  State  court  in  which  the 
action  is  pending  ;  he  must  also  state  that  he  can  not  get  justice  in  any 
State  court  to  which,  under  the  law,  he  is  entitled,  by  reason  of  such  preju- 
dice, to  remove  the  cause. 

4.  Improper  designation  of  tiefethiant — The  plain tifiC  having  in  its  original 
petition  improperly  de'signated  the  defendant,  the  action  of  the  court  in 
permitting  him  to  amend  his  petition  so  as  to  conform  to  what  defendant's 
answer  showed  to  be  its  proper  designation  did  not  prejudice  the  defend- 
ant. 

5.  Title  to  public  toad  by  adverse  possession— k  private  citizen  may,  by  inclos- 
ing and  holding  adversely  for  fifteen  years  a  part  of  a  public  road,  acquire 
title  thereto. 

6.  Punitive  damages ~hxi  instruction  telling  the  jury  that  if  they  find  the 
acts  of  trespass  complained  of  were  done  ^'willfully"  they  may  give  exem- 
plary damages,  was  hardly  full  enough  to  inform  them  of  the  circumstances 
of  aggravation  necessary  to  entitle  the  plaintiff  to  punitive  damages,  yet 
as  it  is  evident  from  the  amount  of  the  verdict  that  it  was  in  no  way  founded 
on  this  instruction,  the  court  will  not  reverse  on  that  account. 

O'Neal,  Phelps  &  Fryor  and  S.  M.  Peyton  for  appellant;  James  Mont- 
gomery for  appellee. 

Jabbabd  v.  Hiiiii. 

Filed  January  18,  1893,     Appeal   from  Warren    Circuit  Court.     Opinion   of 
the  court  by  Presiding  Judge  Yost,  affirming. 

1.  A  conttaet  Jo  dig  a  veil  io  the  absence  of  any  specification  in  the  con- 
tract as  to  the  quantity  of  water  to  be' secured,  implies  a  quantity  reason- 
ably sufficient  for  the  purpose  for  which  the  contractor  knew  the  well  was 
to  be  used. 

2.  Sending  jury  to  vie^u  premises — Prejudicial  errors — Under  section  318  of 
the  Civil  Code  It  is  in  the  sound  discretion  of  the  trial  judge  as  to  whether, 
and  if  so  when,  the  jury  shall  be  sent  to  view  the  place  where  a  material 
fact  occurred.  And  in  this  action  to  recover  the  contract  price  for  digging 
a  well,  in  whi6h  defense  was  that  the  contract  had  not  been  complied  with, 
the  plaintiff's  com'plamt  that  it  was  error  to  send  the  jury  to  view  the  well 
because  its  condition  might  have  materially  changed  since  he  ceased  to  bore 
therein,  is  not  available,  for  the  reason  the  plaintiff  himself  introduced 
testimony,  and  permitted   defendant  to  do  so  without  objection  on  his  part, 

^  touching  the  condition  of  the  well  and  the  quantity  of  water  it  would  fur- 
nish only  a  few  days  before  the  trial,  thus  conceding  that  the  then  condition 
of  the  well  had  an  important  bearing  on  the  case.  And  as  the  court  ex- 
pressly instructed  the  jury  that  the  point  of  inquiry  as  to  the  well  was  its 
€K>ndition  at  the  time  plaintiff  ceased  to  bore  therein,  and  that  they  might 
examine  itb  then  condition  for  that  purpose,  but  no  other,  the  plaintiff 
could  not  have  been  prejudiced. 

George  H.  Galloway  for  appellant ;  Sims  &  Covington  for  appellee. 

CiTl    OF     HeNDEBSON    v.   SCHIiAMP. 

Filed  January  25,  1893.    Appeal  from  Henderson  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  affirming. 

A  city  is  liable  in  damages  to  a  person  injured  by  the  falling  of  a  decayed  tree  in 
its  streets  if  it  had  notice,  either  express  or  implied,  of  the  dangerous  condi- 
tion of  the  tree  for  a  sufficient  length  of  time  before  the  happening  of  the 
accident  to  have  enabled  it,  by  exercise  of  reasonable  diligence,  to  have  the 
tree  removed. 

In  this  caae  dead  limbs  among  the  branches  of  the  tree  and  its  partly  de- 
cayed trunk  were  sufficient  to  authorize  the  jury  to  find  that  the  city  author- 
ities could,  by  the  use  of  reasonable  diligence,  have  detected  its  condition 
in  time  to  have  removed  the  tree  before  the  accident. 

Doraey  k,  Sebree  for  appellant ;  Montgomery  Merritt  for  appellee. 
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VVlKOBLlCAN    ▼.    BbOMOKB. 

Filed  JHnaary  25.  1898.     Appeal  from  Lomsville  Chancery  Court.     Opinion 
of  the  coart  by  Jadge  Brent,  reversing. 

1.  Benefit  societies -- Charter  —  Y^TitQVk^  claiming  through  a  member  of  the 
^'general  department*^  of  the  American  Mutual  Aid  Society  must  look  to 
the  fund  provided  by  the  contributing  membera  of  that  department  for 
payment  ;  and  the  amendment  to  the  charter  authorizing  the  creation  ot 
that  fond  is  the  chirter  law  for  its  distribution,  while  the  original  and  pre- 
Tions  amendatory  acts  oouAtitute  the  charter  law  of  the  '^special  depart- 
ment." 

2.  Same — htsitrable  interest— K%  the  charter  of  the  ^'general  department'*  of 
the  society  expressly  provides  that  the  society  "shall  not  issue  certificates  of 
membert^hip  to  any  applicant  who  designates  any  one  as  beneficiary  thereof 
who  has  not  an  insurable  interest  in  the  life  of  the  said  applicant/'  if  a 
oertificate  designates  as  beneficiary  one  who  has  not  an  insurable  interest 
in  the  life  of  the  member,  he  can  not  recover  the  fund 

3.  Where  the  designated  itenefuiary  can  not  take^  there  is  no  rei'ersion  to  the  sod- 
£lv^  but  the  persons  for  who.-^e  benefit  the  charter  declares  the  fund  was  cre- 
ated take  the  place  of  the  person  named  in  the  certificate  and  are  entitled 
to  the  fund. 

As  the  charter  of  the  defendnut  in  this  case  declares  the  sole  purpose  for 
which  the  society  was  created  and  the  funds  accumulated  to  be  **to  provide 
financial  aid  to  the  widows,  orphans,  heir^,  lei^atees  and  assigns  of  it.4  de* 
ceased  members,"  the  beneficiary  designated  in  a  certificate  not  being  eligi- 
ble because  he  had  no  insurable  interest  in  the  life  of  the  member,  the  widov 
is  entitled  to  the  fund,  there  being  no  children. 

4.  Judgment  not  binding  on  one  not  a  p<lrty  to  action — A  judgment  against  the 
aociety  in  favor  ot  the  designated  beneficiary  does  not  include  the  widov, 
she  not  being  a  party  to  the  action  in  which  the  judgment  was  rendered. 

J.  E.  Gaitber  and  Stone  <fc  Suddath  for  appellant ;  Lane  &  Burnett  and 
O'Neal,  Phelps  «k  Pryor  for  appellee. 

Commonwealth,  fob  use,  &c.,  v.  Stout. 

Filed  January  25,  1893.     Appeal  from  Woodford  Circuit  Court.     Opinion  of 
.  the  court  by  Judge  Brent,  affirming. 

1.  Hearsay  testimony — In  an  action  against  a  sheriff  to  recover  damages 
for  his  failure  to  make  the  money  on  an  execution  which  came  to  his  hands, 
as  one  of  the  questions  to  be  investigated  on  the  trial  waa  what  diligence 
the  sheriff  had  shown  in  endeavoring  to  find  property  on  which  to  levy  the 
execution,  the  information  on  which  he  acted  was  proper  to  go  to  the  jorj, 
and  was  not  hedrsay. 

2.  Instrucfions  io  Jur\>—X\\Q  court  h-^ving  instructed  tha  jury  as  to  the 
meaning  of  '^proper  diligence  as  used  in  the  fir.<«t  inatrnction,"  it  was  not 
necessary  to  define  that  term  agiin  when  afterwards  used,  as  the  jary  woold 
naturally  conclude  that  the  definition  given  was  intended  to  explain  or  de- 
fine that  expression  wherever  used  in  the  instruction. 

3.  5icx///^— The  fact  that  the  court,  evidently  by  inadvertence,  used  the 
word  **and*' instead  of  'or"  in  an  instruction  was  not  prejudicial,  as  the 
idea  which  the  court  manifestly  intended  to  convey  was  expressed  with  pre- 
oision  in  a  number  of  places  in  the  instructions. 

4.  Verdict  not  fla^rantlv  ai^ainst  testim?/iy— While  the  court  is  strongly  in- 
clined to  think  the  weight  of  the  testimony  is  decidedly  in  appellant's 
favor,  yet  as  the  verdict  is  not  flagrantly  against  the  testimony,  the  co«rt 
will  not  reverse  on  that  account. 

£.  M.  Wallace  for  appellant  ;  D.  L.  Tnornton  for  appellee.     , 
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Terrell,  v.  Town  of  Bloomfield,  &c. 
(lUed  Oct,  18,  1892.— iVo<  to  be  reported.) 

Dedication  of  streets— Burden  of  proofs  Evidence — Where  plaintiff  seeks  to 
430mpel  defendants  to  remove  obstructions  in  allef^ed  alleys  of  a  town,  and 
defendants  deny  that  said  Alleged  alleys  have  ever  been  dedicated  to  public 
uses  or  placed  under  authority  of  the  town,  the  burden  is  on  plaintiff  to 
show  such    dedication  of  the  alleys. 

The  mere  iiling  of  a  mac  purporting  to  show  the  original  plan  of  the 
(own,  but  not  authenticated  or  proved  in  any  manner  to  be  such,  is  not  suffi> 
43ient  evidence  of  such  dedication. 

John  D.  Wickliffe  for  appellant. 

John  A.  Fulton  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  brought  this,  a  joint  action,  against  two  distinct  lot 
owners  and  trustees  of  the  town  of  Bloomfield,  the  relief  asked  for 
being  a  judgment  compelling  the  individuals  to  remove  obstructions 
put  by  them  respectively  in  two  alleged  alleys  and  compelling  the 
municipal  corporation,  by  its  trustees,  to  open  said  alleys. 

An  insuperable  obstacle  to  a  judgment  in  favor  of  appellant  is, 
as  the  record  stands,  that  each  of  the  defendants,  now  appellees, 
the  trustees,  as  well  as  individuals  sued,  deny  expressly  that  the 
two  alleys  which  he  seeks  to  have  opened  and  freed  of  obstructions 
ever  were  dedicated  to  public  use  or  placed  under  authority  of  the 
town  of  Bloomfield. 

The  issue  being  thus  made  it  was  incumbent  on  appellant  to  show 
the  land  now  claimed  as  alley  ways  was,  at  some  time,  and  in  an 
authoritative  way,  dedicated  and  established  for  public  use.  What 
purports  to  be  maps  showing  the  original  plan  of  said  town  are  filed 
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but  are  not  authenticated  and  proved  m  such  manner  as^  to  author- 
ize the  court  to  divest  the  individual  owners  of  their  alleged  title 
and  actual  possession  or  to  require  the  trustees  to  interfere  with  such 
,  possession  and  use. 
Judgment  affirmed. 


Berry,  &c.  v.  Kinnard^  &c. 

(Filed  Nov.  15,  1892— iV6<  to  be  reported,) 

Conveyances^ Descent — Denver — A  deed  of  convejRnce  was  properly  exe- 
CQted,  acknowledged  and  delivered  tu  a  married  woman,  who  died  before 
it  was  recorded.  After  her  death  her  husband  oaased  the  grantor  to  alter 
snoh  deed  by  erasing  his  deceased  wife's  name  therein  and  inserting  hi» 
own  as  grantee,  after  which  he  had  the  deed  recorded.  Held — That  the 
execation,  acknowledgment  and  delivery  of  the  deed  to  the  wife  pasited 
the  legal  title  of  the  land  therein  described  to  her,  and  snch  conveyance 
could  not  be  set  aside  or  revoked  by  the  grantor  except  by  the  consent 
of  the  wife.  The  legal  title  was  in  the  wife  at  the  time  of  her  death, 
and  the  alteration  of  the  deed  did  not  yest  it  in  the  hasband.  Snch 
title  passed,  at  the  wife's  death,  to  her  heirs  at  law,  consequently  the  ho8> 
band's  widow  and  children  by  a  second  marriage  acquired  no  homestead, 
dower  or  other  right  in  said  land. 

Geo.  T.  Duff  and  Thos.  H.  Hines  for  appellants. 

Appeal  from  Barren  Circuit  C^urt. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants,  as  tiie  children  of  Eliziibeth  E.  and  Thomas  D. 
Kin nara,  brought  this  suit  to  set  aside  a  deed  of  conveyance  of  a 
certain  tract  of  land  in  Barren  county,  Ky.,  to  Thomas  D.  Kinnard 
by  O.  F.  Mosby,  upon  the  ground  that  the  deed,,  having  been  made  to 
Elizabeth  E.  Kinnard  on  the  24th  of  August,  1878,  which  was  ac- 
knowledged and  delivered  to  her  by  said  Mosby,  it  was,  after  her 
death,  changed  by  the  direction  of  Thomas  D.  Kinnard  by  erasing 
her  name  as  the  grantee  and  inserting  the  name  of  Thomas  D.  Kin- 
nard as  the  grantee,  and  then  recorded  as  a  deed  to  him.  The  proof 
is  clear  and  complete  and  without  contradiction  that  the  change  was 
made  as  alleged. 

There  is  no  question  that  the  deeci  to  Mrs.  Kinnard  passed  to  her 
the  legal  title  to  the  land.  It  was  an  executed  contract  which,  if  a 
gift  by  her  husband,  could  not  be  revoked  without  the  consent  of 
those  interested.  There  is  no  pretense  that  such  consent  was  ob- 
tained. Therefore,  as  the  legal  title  was  in  her  at  her  death,  her 
children  inherited  the  land  from  her,  subject  to  the  husband's  cour- 
tesy therein;  but  he  could  not  acquire  the  fee  in  the  manner  indi- 
cated, consequently  his  widow  or  child  by  the  second  mortgage 
acquired  no  homestead,  dower  or  other  interest  therein. 

The  judgment  is  reversed,  with  directions  as  herein  indicated. 
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Wintuska's  adm'r  v.   Louisville  &  Nashville  R.  R.  Co* 
(/'iV^d  Dec.  17.  1892--iVb<  <o  6€  reportea.) 

1.  Conflict  of  iow — Death  by  negligence — Damages — When  a  resident  of  Ken- 
tncky  und  an  employe  of  a  railroad  is  killed  by  the  willful  ne(;leot  of  said 
road  in  another  state,  the  decedent's  administrator,  appointed  in  this  State,, 
may  maintain  an  action  in  this  State  against  said  railroad  to  recover  dam- 
ages for  snch  negligent  killing,  it  appeariug  that  the  statute  of  the  state* 
where  the  death  occured  srives  such  right  of  action.  (Following  Bruce's- 
adm'r  v.  Railroad  Co.,  88  Ky.,  174.) 

2.  /Railroads — Neglect — Peremptory  instructicn — The  decedent,  a  brakeman,. 
was,  when  last  seen  alive,  upon  the  top  of  a  car,  and  was  found  subse- 
quently dead  alongside  the  railroad  track.  What  caused  his  death  the  evi- 
dence  did  not  show.  It  may  have  been  caused  by  a  projecting  rock  near 
the  track,  or  may  have  resulted  in  some  other  way.  Held — That  the  evi- 
dence wholly  failed  to  show  that  the  death  was  caused  by  the  neglect  of  tho 
railroad  in  permitting  said  rock  to  remain  near  its  track,  and  a  peremptory 
instruction  for  the  defendant  was.  proper. 

B.  F.  Proctor,  Thomas  H.  Hines  and  E.  W.  Hines  for  appellant. 

W.  F.  Browder  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  action  was  brought  by  the  administrator  of  Charles  VVintuska 
to  recover  da nrjages  for  his  death  when  acting  as  a  brakeman  upon 
appellee's  train,  it  beinj?  alle^red  that  it  resulted  through  the  gross 
and  willful  negligence  of  the  company  in  failing  to  provide  a  proper 
roadway,  to-wit:  In  allowing  a  ledge  of  rocks  to  remain  so  near  the 
edge  of  its  road  that  the  deceased  was  knocked  off  the  train  by  it 
and  killed. 

He  lived  in  this  State,  but  the  accident  occurred  in  Tennessee.  He 
died,  leaving  no  widow  or  child,  and  his  administrator  was  ap- 
pointed in  Kentucky. 

The  law  of  Tennessee  authorizes  an  action  by  the  personal  repre- 
sentative where  the  death  results  from  the  fault,  omission  or 
wrongful  act  of  another,  the  recovery  to  be  '*for  the  benefit  of  his 
widow,  or  next  of  kin,  free  from  the  claims  of  creditors.'* 

The  right  to  maintain  the  action  is  denied,  because  the  deceased 
died  unmarried,  it  being  contended  that  under  a  proper  construction 
of  the  Tennessee  statute  the  recovery  must  be  for  the  benefit  of  the 
widow  or  child;  that  our  statute  so  limits  the  recovery,  and  if  there 
be  no  widow  or  child,  therefore,  there  can  be  no  recovery. 

The  states  are  hxter  se  foreign  countries,  and  the  right  to  sue  in  one 
state,  the  cause  of  action  having  arisen  in  another,  rests  upon  com- 
ity. 

The  Supreme  Court  of  the  United  States,  in  Dennich  v.  Railroad 
Company,  103  U.  S.,  11,  held  that  where  either  by  the  common  law 
or  a  statute  a  right  of  action  has  accrued  and  a  liability  been  incur- 
red, it  may  be  enforced  in  any  court  having  jurisdiction  of  the  sub- 
ject matter  and  the  parties. 

It  holds  this  to  be  the  rule,  although  the  liability  has  arisen  by 
virtue  of  a  statute,  and  no  similar  one  exists  where  it  is  sought  to  be 
enforced. 

It  is  unnecessary  to  say,  however,  how  far  this  court  would  extend 
the  rule.  ]r> 
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It  is  sufficient  to  say  that  in  a  case  like  this  one,  and  where  tiu^  lia- 
bility arose  in  Tennessee,  this  court  held  in  the  case  of  Bruce's  adr»i-r 
V.  Railroad  Company,  88  Ky.,  174,  that  the  action  could  be  broiinjht 
in  this  State  and  by  an  administrator  appointed  in  its  court.  That 
case  is  decisive  of  this  question. 

It  is  urjijed,  however,  that  the  peremptory  instruction  to  find  for 
the  appellee,  jfiven  at  the  close  of  the  testimony  for  the  appellant, 
was  proper. 

In  this  we  concur.  A  careful  examination  of  the  record  fails,  in 
our  opinion,  to  show  any  testimony  tendinj^:  to  prove  that  the  deiilh 
of  the  deceased  resulted  from  the  cause  above  stated.  It  occurretl 
upon  a  dark,  rainy  nij^ht.  He  was  last  seen  upon  the  top  of  a  box 
car  going  in  the  direction  of  the  flat  car  in  front  ot  it.  To  reat^b  It 
he  had  to  go  down  a  ladder  at  the  side  of  the  box  car,  and  there  is 
evidence  tending  to  show  that  one  in  doing  so  would  be  in  dang<^r  uf 
coming  in  contact  with  the  ledge  of  rocks.  No  one  saw  the  mannt*r 
of  the  death.  The  deceased  was  missed  after  the  train  had  made  one 
stop  and  gone  some  eight  or  ten  mile.s  beyond  where  his  body  wjw 
found.  Some  of  the  trainmen  went  back  upon  the  engine  and  fuuntJ 
his  lifeless  body  in  the  cut  where  the  ledge  of  rock  projected.  He 
may  or  may  not  have  attempted  to  descend  the  ladder  and  !jeeu 
struck  by  the  projecting  rock.  It  is  urged,  however,  that  the  only 
wound  was  upon  the  rightside  of  his  head,  and  that  as  the  train  whs 
going  the  ladder  and  the  ledge  of  rock  were  upon  its  right  side;  aUo 
that  a  coupling  stick  the  de'*eased  had  was  found  resting  upon  a  pn*- 
jecting  part  of  the  ledge  about  ten  feet  up  from  the  ground,  where 
it  is  said  the  deceased  probably  threw  it  by  the  action  of  his  hai)d§ 
when  he  came  in  contact  with  the  rock.  It  seems  to  us,  however, 
that  all  this  is  mere  speculation. 

Why  not  as  well  suppose  that  the  deceased  never  came  in  contact 
with  the  ledge,  but  became  dizzy  or  stumbled  in  the  darkness  sui  he 
walked  along  the  top  of  the  car  and  fell  otf,  the  wound  upon  his 
head  being  caused  by  coming  in  contact  with  some  hard  substant**? 
as  he  struck  the  ground? 

The  company  were,  perhaps,  guilty  of  neglect  in  allowing  the 
rock  to  remain  projecting  so  near  the  passing  trains,  but  unless  this* 
caused  the  accident  to  the  deceased  a  recovery  can  not  be  had  on  ac- 
count of  it. 

One  may  suspect  that  it  did,  but  unless  there  is  some  evidence 
tending  to  so  show,  it  was  proper  to  give  the  peremptory  instruc- 
tion.   There  was  none,  and  the  judgment  is,  therefore,  attirmed. 


COTTRELL  v.   BraNIN,  BrAND  &  GlOVER. 

iFiled  Dec.  17,  lSd2— Not  to  be  reported.) 

1.  IV/icre  a  roiist\i^nev  of  tobacco  ittstruds  thi  warehouseman  not  to  haze  hts  to- 
bacco insuied  while  ntored  in  said  warehonse  awaitinjj^  sale,  such  iDStroction» 
determines  the  warehoaseman's  daty  in  such  case,  although  the  cuMam 
among  warehousemen  may  have  been  generally  to  insure  all  tobacco  in  their 
houses. 

2.  Same— Contracts — /«jwr.7/;a— Whether  the  owner  instructed  the  wft«' 
houseman  not  to  insure  his  tobacco  is  a  question  of  fact,  and  the  finding  of 
the  lower  court  in  regard  thereto  is  sustained  by  the  evidence  iu  this  oa«». 

R.  a.  Todd  and  Geo.  W.  Jolly  for  appellant.  J 
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Sweeney,  Ellis  &  Sweeney  and  John  W.  Rodman  for  appellees. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judgre  Bennett. 

The  appellant,  prior  to  June,  1887,  had  for  several  years  been  a 
tobacco  merchant  in  the  city  of  Owensboro,  and  from  about  June  the 
22d,  1885,  until  about  June,  1887,  had  shipped  his  tobacco  to  the  ap- 
pellees as  tobacco  warehousemen,  Louisville,  Ky.,  for  sale  at  that 
place,  the  appelleerj  making  advancements  on  the  faith  of  said  ship- 
ments, and  deducting  the  advancements,  interest,  commissions,  etc., 
from  the  price  of  sales. 

The  firm  of  which  appellant  was  a  member,  prior  to  June,  1885, 
had  also  shipped  their  tobacco  to  the  appellees.  On  the  27th  of  June, 
1887,  the  appellees'  warehouse  was  consumed  by  fire,  together  with 
a  large  quantity  of  their  customers*  tobacco  awaiting  sale,  among 
which  was  a  lot  belonging  to  the  appellant.  Not  long  thereafter  the 
appellees  instituted  this  action  against  the  appellant  to  recover  be- 
tween $5,U0()  and  $6,<KM),  balance  due  for  advancement?,  interest, 
commissions,  etc.,  and  obtained  an  attachment  against  the  appel- 
lant's property  in  Owensboro. 

The  appellant  contested  the  grounds  of  attachment  and  the  right 
of  the  appellees  to  a  judgment  fnr  the  sum  claimed,  etc.  The  ap- 
pellant contests  the  right  to  recover  judgment  upon  the  ground  that 
the  appellees  were  indebted  to  him  for  the  value  of  the  tobacco 
burned,  upon  the  ground  that  the  appellees  agreed  to  keep  the  to- 
bacco insured  while  stored  in  their  warehouse  for  its  value  at  their 
own  expense  for  the  benefit  of  the  appellant  and  appellees,  as  their 
interest  might  appear,  and,  having  failed  to  comply  with  their 
agreement,  they  were  responsible  for  the  value  of  the  tobacco  lost  by 
the  fire.  Issue  was  joined.  The  appellant  and  his  witnesses,  proba- 
bly two,  swear  positively  that  such  was  the  agreement  made  with 
Murphy,  appellees'  agent,  in  1885,  and  that  the  appellees  recognized 
and  renewed  the  agreement  from  time  to  time  until  the  tobacco  was 
burned,  and  it  was  in  full  force  when  the  tobacco  burned.  All  the 
appellees  positively  contradict  the  appellant  and  his  witnesses.  They 
say  that  in  June,  1885,'  they  had  a  settlement  with  the  appellant, 
etc.;  that  the  appellant  then  directed  them  not  to  insure  any  more 
tobacco  for  him,  covering  the  time  that  it  was  in  storage  in  their 
warehouse;  that  he  would  carry  his  own  risk;  that  the  direction  was 
renewed  each  year  that  the  appellant  shipped  to  them  and  they 
obeyed;  that  they  had  no  agreement  or  understanding  with  the  ap- 
pellant to  insure  the  tobacco  at  thoir  own  expense. 

The  appellant  took  Mr.  Murphy's  deposition.  He  swears  that  in 
1885  he  made  an  agreement  with  the  appellant  that  no  insurance 
should  be  charged,  but  he  fails  to  sustain  the  appellant  to  the  efi'ect 
that  the  appellees  were  to  insure  at  their  own  expense.  As  to 
whether  or  not  the  agreement  was  as  alleged  by  the  appellant  or  by 
the  appellees  was  purely  a  question  of  fact,  and  the  lower  court  hav- 
ing found  the  fact  to  be  as  alleged  by  the  appellees,  the  judgment  in 
f  ha  t  record  m  ust  sta  n  d . 

The  custom  as  to  insuring  by  warehousemen  the  tobacco  shipped 
to  them  has  nothing  to  do  with  the  question  at  issue,  for  the  reason 
that  an  agreement  not  to  insure  is  established,  and  that  agreement 
controls  the  custom.  Also,  as  to  the  open  policies  on  tobacco  in  the 
appellees'  warehouse,  the  said  agreement,  controls  that  matter,  and 
the  policies  relate  to  those  that  were  entitled  to  the  same,  but  the  ap- 
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pellant  is  not  one  of  those  entitled,  because  his  agreement  preclades 
him.    The  court  purg:ed  the  transaction  of  usury.    The  attachment 
was  properly  sustained. 
The  judgment  is  affirmed. 


TRUSTEES  OF  Town  op  Greenville  v.  Townes,  Trustee  Jltiy 

Fund. 

{Filed  Jan.  5,  1893.) 

Division  line — Adverse  possession — Limitation— -TYie  location  of  the  diviBioo 
line  of  the  adjoining  lots  of  appellant  and  appellee  is  in  dispute.  Each 
claims  through  the  same  remote  vendor.  Such  vendor  conveyed  one  lot  to  H, 
who,  in  1880,  conveyed  to  appellee.  H  testified  that  while  in  possession  he 
did  not  claim  any  land  outside  of  that  called  for  in  his  conveyance.  Held— 
That  if  the  strip  of  ground  in  dispute  was  within  the  indosure  of  H,  bat 
not  embraced  in  his  deed,  his  possession  of  it  was  not  adverse,  and  appellee 
can  not  rely  on  the  statute  of  limitation,  unless  such  strip  was  within  the 
4eed  to  H,  since  he  (appellee;  has  held  possession  only  siiice  1880. 

Jonson  4  Wickliifle  for  appellant. 

Appeal  from  Muhlenburg  Circuit  Court. 

Opinion  of  the  court  by,  Judge  Hazelrigg. 

The  charter  of  the  town  of  Greenville,  Muhlenburg  county,  pro- 
vides "that  the  police  judge  of  said  town  shall  have  exclusive  juris- 
diction over  the  county  judge  and  Justices  of  said  county  for  the  trial 
of  all  penal  offenses  occurring  within  the  corporate  linaits  of  SAid 
town,  over  which  he  now  has  jurisdiction,  and  all  fines  and  forfeit- 
ures for  offenses  committed  in  said  town,  when  collected,  shall  be 
paid  to  the  treasurer  of  said  board  of  trustees  of  said  town,  to  be  by 
them  used  in  the  improvement  of  the  streets  of  said  town." 

By  further  act  it  is  provided  '*that  for  all  fines  imposed  for  viola- 
tion of  the  by-laws  and  ordinance's  of  said  town,  as  well  as  for  all 
violation  of  the  penal  laws  of  the  Commonwealth,  committed  withia 
the  corporate  limits  of  said  town,  that  the  fine  and  penalty  so  af*- 
sessed  shall  be  for  the  use  and  benefit  of  the  town  of  Greenville, 
and  shall  be,  when  collected,  paid  to  the  treasurer  of  the  trustees  of 
the  town,  and  by  the  trustees  used  for  the  benefit  of  said  town." 

The  provision  first  quoted  was  approved  March  4,  1869,  and  the 
amendment  March  23,  1886.  At  its  April  term,  1891,  certain  fines 
were  imposed  in  the  Muhlenburg  Circuit  Court  on  indictments  by 
the  grand  jury,  for  misdemeanors  and  violations  of  the  penal  laws 
of  the  State,  committed  subsequently  to  March  23,  1886,  and  within 
the  corporate  limits  of  said  town. 

The  trustee  of  the  jury  fund  collected  these  fines,  and  thereupon 
the  trustees  of  the  town,  by  motion  in  the  circuit  court,  sought  to 
compel  the  appellee,  the  trustee  of  the  jury  fund,  to  pay  to  the  town 
treasurer  the  moneys  so  received  by  him.  The  circuit  court  ad* 
Judged  the  act  of  March,  1886,  unconstitutional,  overiuled  the  mo- 
tion and  dismissed  the  proceeding.  From  this  judgment  the  trustees 
of  the  town  have  appealed. 

By  the  act  of  March,  1869,  exclusive  jurisdiction  wa.s  attempted  to 
be  given  the  police  court  "over  the  county  judge  and  justices  of  the 
county." 
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By  the  amendment  of  March,  1886,  it  is  provided  that  "for  all 
lines  imposed"— -evidently  meaning  in  said  police  court— for  viola- 
tion of  the  by-laws  and  ordinances  of  said  town,  as  well  as  for  all 
violation  of  the  penal  laws  of  the  Commonwealth,  committed  within 
the  corporate  limits  of  the  town,  that  the  fine  and  penalty  so  assessed 
—still  clearly  referring  to  an  assessment  of  fine  and  penalty  in  the  po- 
lice court,  that  being  the  sole  court  mentioned  in  tne  act— '*shall  be 
for  the  use  and  benefit  of  the  town  of  Greenville," 

We  are  of  opinion  that  the  acts  mentioned  were  not  intended  to 
divert  from  their  u^ual  course,  as  provided  by  the  general  law,  the 
fines  recovered  in  the  circuit  court  «nd  cover  them  into  the  town 
treasury. 

The  only  court  under  consideration  was  the  police  court,  and  the 
fines  and  forfeitures  referred  to  must  have  been  those  imposed  in 
that  court.  And  especially  should  this  construction  be  adopted,  as 
by  it  the  constitutionality  of  the  provisions  of  the  charter  of  the 
town  is  saved  from  question. 

The  judgment  below  is  atiirmed. 


Brown  v.  Rkady. 
(I'Ved  Jan.l.  1893.) 

1.  Bilfs  and  notes — Pleading — A  petition  on  a  note,  bond  or  other  like  in- 
«trument  must  aver,  in  sabstance,  its  execution  and  delivery  ;  and  a  plea 
thereto  of  non  est  factum  completes  the  issue.     No  reply  is  necessary. 

2.  Same — Consideration  — To  such  a  petition  a  plea  of  no  consideration 
must  be  regarded  as  interposing  new  and  affirmative  matter,  to  which  a  re- 
ply is  necessary. 

The  petition  alleged  *<hat  the  note  was  executed  '*for  a  lot  of  land.**  The 
answer  in  one  paragraph  traversed  this  allegation,  and  in  another  paragraph 
alleged  that  said  note  was  "without  any  consideration."  Held — That  a  reply 
-ufas  necessary  to  this  plea  of  no  consideration. 

3.  Same — Where  it  is  averred  that  the  consideration  for  a  note  was  a  lot 
of  ground  **to  be  conveyed*'  to  the  maker  by  a  certain  person,  there  ought 
to  be  an  allegation  that  such  covenant  to  convey  has  been  executed,  or  that 
6Uoh  person  is  able,  ready  and  willing  to  convey  ;  otherwise  the  consider- 
ation for  such  note  fails. 

Z.  Gibbons  for  appellant. 

Parker  &  Warfield  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  petition  on  a  note,  bond  or  other  like  instrument,  must  aver, 
•in  substance,  its  execution  and  delivery;  and,  therefore,  a  plea 
thereto  of  non  eat  factum  completes  the  issue,  and  no  reply  is  neces- 
sary. 

In  the  case  of  Trustees  Kentucky  Female  Orphan  School  v.  Flem- 
ing, ex'or,  Ac,  10  Bush,  234,  relied  on  by  the  appellant  as  showing 
that,  in  default  of  a  reply  to  this  j^lea,  judgment  should  have  been 
rendered  in  his  behalf  in  this  case,  it  was  held  that  *' the  plea  of  non 
est  factum  is  an  affirmative  plea  and  can  not  be  made  in  merely 
negative  language;'*  and,  h  'ing  affirmatively  made  by  him  in  his 
answer  in  this  actipn,  it  is  in?5isted  by  appellant  that  such  affirmative 
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matter  should  have  been  taken  as  true,  it  not  being  traversed  by  a 
reply. 

The  case  relied  on,  however,  is  one  in  which  an  executor  merely 
denied  **knowleds:e  sufficient  to  form  a  belief  as  to  whether  or  not" 
his  testate  had  executed  and  delivered  the  writing  sued  on  ;  and  it 
was  this  form  of  the  plea  that  was  denounced  by  the  court. 

Where,  however,  the  plea  of  no  consideration  is  made,  there  is  not 
necessarily  a  denial  of  a  single  allegation  of  the  petition,  and  this 
defense  must  be  regarded  as  interposing  new  and  material  matter, 
which,  if  not  replied  to,  must  be  taken  as  true ;  and,  if  so  taken  in 
this  case,  the  judgment  should  have  been  for  the  defendant  and  not 
for  the  plaintiff.    (Evans  v.  Stone,  &c.,  80  Ky.,  78.) 

It  is  contended,  however,  that  the  petition  in  this  case  disclosed 
the  consideration  of  the  writing  sue<i  on  to  have  been  "for  a  lot  of 
land/'  and  that  the  denial  of  this  in  the  answer  completed  the  issue^ 
and  hence  no  reply  was  necessary ;  but  the  plea  of  no  consideration, 
as  made  by  the  answer,  does  not  stop  at  a  denial  merely  of  this 
alleged  consideration,  but  distinctly  and  affirmatively,  and  in  a  sep- 
arate paragraph  from  that  in  which  this  particular  consideration  is 
impeached,  the  writing  sued  on  is  averred  to  be  **without  any  con- 
sideration." We  conclude,  therefore,  that  to  the  plea  of  non  esi/ae- 
(urn  no  reply  was  necessary ;  but  the  plea  of  no  consideration  should 
have  been  responded  to  or  taken  as  true.  Further,  it  is  alleged  in 
the  petition  that  the  writing  sued  on  was  executed  **as  the  consider- 
ation for  ;i  lot  of  land  to  be  conveyed  by  said  Adams,"  the  payee 
therein,  '*to  said  Brown,  upon  the  payment  of  said  debt;  "and  it 
is  nowhere  alleged  that  Adams  had  performed  his  covenant  to  con- 
vey, or  that  his  heirs  or  devisees,  or  persons  in  whom  the  title  was 
vested  at  the  institution  of  this,  action,  were  able,  ready  or  willing 
to  convey. 

The  covenants  of  the  contracting  parties  were  mutual— the  one  to 
convey,  the  other  to  pay.  *'It  has  been  repeatixlly  held,"  said  thi» 
court  in  Calvin  v.  Duncan,  12  Bush,  101,  **that  a  party  seeking  to 
enforce  a  vendor's  lien  for  unpaid  purchase  money  for  land  must  set 
forth  substantially  the  terms  of  the  agreement,  the  character  of  the 
title  10  be  made,  and  that  he  is  both  able  and  wiUing  to  convey  title 
according  to  the  terms  of  contract  of  sale."  See  also  Williams  v. 
Abrahams,  3  Bush.  186,  and  Phillips  v.  Breek's  ex'or,  79  Ky.,  465, 
In  this  case  it  appears  that  the  non-resident  real  representatives  of 
Adams  have  been  properly  warned,  but  the  daughter,  Kate  Mil- 
ward,  and  her  husband,  do  not  seem  to  have  been  before  the  court  by 
service  of  process  or  otherwise.  Clearly,  they  are  necessary  parties. 
It  is  not  proper  that  we  express  any  opinion  on  the  issue  raised  by 
the  plea  of  res  adjudicata,  but  for  the  reasons  indicated  the  judg- 
ment below  is  reversed  and  cause  remanded  for  fu^th^r  proper  pro- 
ceedings. 


Rc)OUE  v.  Georges'  ex'ob. 

iFUed  Jan.  7,  1893.> 

Parol  declaration  of  trust  in  personal  property— Evidente—K  trust  in  personal  prop- 
erty iDfty  be  created  by  a  parol  declaration  thereof  by  the  donor,  even  ihuoirh 
the  possession  of  the  propvrty  be  not  changed  and  the  trnstee  desi^nAted 
refuse  to  act  ;  but  the  pvidenoe  to  establish  saoh  trust  must  show  clearly 
and  explicitly  the  donor's  purpose  to  transfer  the  subject  matter  thereof  And 
the  person  intended  to  take  as  donee. 
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In  this  case  the  evidence  shows,  with  saffioient  clearness,  the  purpose  of 
the  donor  to  create  a  trast  in  favor  of  his  sister  in  a  note  executed  by  such 
sister's  hosband  and  held  by  the  donor,  although  the  trustee  named  never 
qualified  and  the  possession  of  the  note  was  not  changed  before  the  donor *» 
death. 

D.  G.  Falconer  and  C.  J.  Bronston  for  appellant.        ^ 

C.  Suydam  Scott  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or.  • 

The  testator,  J.  W.  George,  died  in  Fayette  county  in  the  year 
1887.  He  left  a  will  that  was  executed  in  January,  188(5,  and  a  codi- 
cil annexed  in  January,  1887.  He  held  a  note  on  his  brother-in-law, 
I.  M.  Roche,  for  $2,500,  dated  on  the  21st  of  January,  1884,  and  made 
payable  at  the  banking  house  of  D.  A.  Sayrea  &  Co.,  at  Lexington. 
This  note  its  not  specially  mentioned  in  his  will,  but  would  pass 
under  the  general  devise  made  to  his  wife  and  crhildren  if  not  other- 
wise disposed  of.  He  accumulated  a  very  larere  estate,  and,  shortly 
before  his  death,  seems  to  have  been  desirous  of  making  some  provi- 
sion for  his  sister,  the  wife  of  the  obligor  in  the  note  for  $2,500,  and 
endeavored  to  vest  in  her  by  parol  the  right  to  this  note,  to  be  held 
by  her  for  her  separate  use.  Whether  or  not  he  accomplished  this 
purpose  is  the  question  involved  on  this  appeal. 

The  executor  of  the  will  instituted  this  action  on  the  note  against 
Roche,  and  his  wife  asserted  her  title  to  it  by  reason  of  an  alleged 
trust  created  by. her  brother  for  her  benefit  shortly  before  his  det^th. 
That  a  trust  may  be  created  by  parol  in  personal  property  is  not 
questioned,  and  the  main  contention  is  that  the  intention  of  the 
testator  to  create  a  trust  was  never  made  complete. 

The  party  in  whom  the  trust  was  confided  was  his  son,  Joseph, 
who  was  made  one  of  the  executors  but  never  qualified,  or,  rather, 
was  made  executor  in  the  event  those  named  failed  to  act  as  such. 
The  testator  expressed  his  intention  to  give  this  note  to  his  sister  on 
several  occasions,  and  at  Long  Branch,  in  August,  1887,  the  testator 
said  to  his  son  he  wanted  the  note  collected  and  the  proceeds  paid 
over  to  his  sister,  Mrs.  Roche.  This  is  shown  by  D.  B.  Kirk,  sl 
brother-in-law  of  the  testator,  and  who  was  appointed  one  of  the 
executors  but  did  not  qualify.  Dr.  Steele,  of  the  city  of  New  York,, 
an  intimate  personal  friend  of  the  testator,  was  his  physician,  and 
came  with  hi.u  from  New  York  to  the  residence  of  his  sister,  Mrs. 
Roche,  near  Lexington,  where  the  testator  died.  About  forty-eight 
hours  before  his  death  he  asked  the  physician  if  he  could  commit  to  his^ 
charge  a  matter  of  much  importance,  and  called  on  a  man  by  the 
name  of  Gray  to  witness  what  he  was  about  to  say  to  his  friend,. 
Steele.  He  said  to  his  physician:  **There  would  be  found  a  note 
among  his  papers  from  his  brother-in-law,  Roche,  for  about  $2,500 ; 
that  he  wished  him  to  say  to  his  son,  Joseph,  he  wished  that  note 
collected  from  his  brother-in-law  and  the  proceeds  to  be  given  to  his^ 
(testator's)  sister,  Alice,  for  her  individual  use  and  l)enefit,"  and,  a 
few  moments  before  he  died,  he  said  to  the  doctor,  **be  sure  and  not 
forget  to  tell  Joe  to  execute  this  wish.''  The  note  was  then  in  New 
York  with  his  other  papers.  This  statement  is  corroborated  by  the 
witness.  Gray,  and  the  case  comes  to  this  court  upon  the  facts  in  no 
wise  contradicted. 

It  is  manifest  that  this  was  neither  a  gift  causa  tnortis,  or  a  gift 
inter  vivos,  and  the  question  is,  did  he  appoint  his  son,  Joseph,  a 
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trustee  without  transmitting  the  possession  of  the  note  to  him,  and 
thereby  create  a  trust  empowering  him  to  collect  the  note  for  the 
separate  use  of  testator's  sister?  We  think  he  did.  His  son  was 
notified  of  this  transfer  by  the  father,  and  whether  he  was  or  hot 
willing  to  accept  the  trust  is  immaterial ;  the  chancellor  will  not 
permit  it  to  /ail  by  reason  of  the  refusal  of  the  named  trustee  to  act. 
In  the  case  of  Bartley  v.  Lanes'  ex^ors,  6  Bush,  689,  this  court  held 
~**the  authorities  are  all  agreed  that,  to  fasten  a  trust  on  property  by 
•parol  declarations,  it  was  only  necessary  that  the  language  used 
clearly  and  explicitly  manifested  the  owner's  purpose  to  transfer  the 
right,  and  poiut  out,  with  certainty,  both  the  subject  of  the  trust  and 
the  person  who  is  to  take  the  beneficial  interest."  This  same  rule  is 
referred  to  in  Sutherland  v.  Sutherlands'  adm'r,  4  Bush,  — ,  where 
a  trust  was  created  in  favor  of  the  wife  upon  testimony  not  as  strong 
•as  in  this  case,  but  still  it  was  clear,  undoubted  and  explicit. 

In  the  recent  case  of  Williamson  v.  Yager,  13  K  y.  Law  Rep  ,  273, 
the  authorities  were  reviewed,  and  this  court  said :  In  seeking  to 
'enforce  a  trust  of  that  character,  '*the  donee  must  show  that  nothing 
has  been  left  undone  by  the  donor  necessary  to  create  the  trust ;  and 
if  tlothing  is  required  of  the  court  but  to  give  effect  to  the  trust  as  exe- 
•cttted,  it  will  be  called  into  effect  althousrh  the  possession  of  the 
property  was  not  changed."  Other  authorities  might  be  cited,  but 
■those  referred  to  sustain  the  judgment  of  the  Superior  Court  sustain- 
ing the  trust  and  reversing  the  judgment  below,  denying  to  the  wife  of 
the  obligor  the  relief  sought.  It  is  argued  with  much  force  by  counsel 
for  the  executor  that  the  facts  of  this  case  show  only  an  intention  to 
give  and  to  establish  a  trust  upon  such  testimony  would  be  a  dan- 
gerous precedent  by  reason  of  the  facility  with  which  this  character 
of  testimony  may  be  obtained.  If  the  views  of  counsel  are  to  pre- 
vail, then  no  case  can  well  be  made  out  creating  a  trust  by  parol, 
tinless  the  facts  make  the  gift  come  within  the  doctrine  ofgiffcj 
<iau8a  mortis  or  inter  vivos^  where  possession  must  l)e  declared.  We 
think,  to  establish  a  trust  by  parol,  the  chancellor  should  require  cer- 
tain and  undoubted  testimony,  and,  where  it  is  conflicting  in  its 
•character,  and  such  as  to  leave  in  the  mind  of  the  court  a  natural 
^oubt  as  to  the  act  of  the  testator  by  which  the  transfer  is  claimed 
to  have  been  made,  the  chancellor  should  deny  the  relief.  Here 
the  transfer  of  the  right  to  the  note  was  evidently  made.  The  sub- 
ject of  the  trust  is  certain,  and  the  person  having  the  beneficial 
interest  is  named:  **  Be  sure  and  not  forget  to  tell  Joe  to  execute  my 
wish."  The  crust  was  created,  and  this  note  or  its  proceeds  should 
be  secured  to  the  separate  use  of  Mrs,  Roche. 

Reversed  and   remanded   for  proceedings    consistent  with  thb 
opinion. 


TiLTiMAN  V.  Otter. 

(FiiedJan.  7,  \S\}S— Not  to  be  reported.) 

1.  /^r'^/i/  to  affile — Burden  of  proof —V^  hew  the  Com  men  wealth  iDMitotes  pro- 
/feedings  against  one  holdintir  an  office,  alleging  a  uROrpation  thereof  by  hioi* 
the  burden  is  on  defendant  to  show  by  what  aathority  he  holds  sach  offioe. 

But  where  a  citizen  institutes  an  action  in  his  own  name  against  !*ach  ofB- 
oer  and  asserts  that  he  has  a  superior  title  thereto,  the  burden  is  on  tbe 
plaintiff  to  establish  his  rigtit. 

2.  Ri^ht  of  mayof  of  Louisville  to  adjourn  the  /general  council — Under  the 
charter  p.f  tJbe  j;it^  of  LonisriUe  the  mayor  has  the  right  to  adjourn  the  geo' 
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'Oral  ooDncU  only  wben  the  two  boarde,  both  being  in  seBsion,  can  not  agree  on 
«n  adjournment ;  and  in  such  case  the  mayor  must  adjourn  both  boards  and 
not  merely  one  of  them. 

The  board  of  ootincilmen  of  Lonisville,  on  October  24,  1889,  passed 
.a  resolution  for  a  joint  session  of  the  general  ooonoil  at  9  o^clock  on 
that  evening,  which  the  board  of  aldermen  refused  to  concur  in.  A  com- 
mittee of  conference  was  then  appointed  by  the  oouncilmen  with  a  resolu- 
'tion  for  a  joint  session  on  the  28th  of  October,  which  resolution  also  was 
-rejected  by  the  aldermen.  The  mayor,  at  the  request  of  the  president  of 
-the  board  of  aldermen,  adjourned  that  body,  but  did  not  attempt  to  adjourn 
the  board  of  counoilmen.  /Ttf/t/— That  the  mayor  had  no  right  to  adjourn 
either  board  at  that  time,  and  his  attempted  adjournment  of  one  of  them 
was  a  mere  nullity  and  the  board  of  aldermen  was  still  in  session. 

3.  Snmf — Election  of  sinking  fund  commissioner — The  charter  of  Louisville 
-requires  the  general  council  to  elect  one  commissioner  of  the  sinking  fund 
during  the  month  of  October  of  each  year,  and,  in  the  event  of  a  failure  by 
.the  council  to  do  so,  authorizes  the  commissioners  of  the  sinking  fund  to 
^make  such  election  themselves.  On  October  24,  1889,  the  board  of  council- 
men  attempted  to  go  into  joint  sension  with  the  board  of  aldermen  for  the 
purpose  of  electing  such  commissionvr,  but  the  board  of  aldermen  refused 
to  unite  in  a  joint  session,  and  the  mayor  of  Louisville,  without  right,  at- 
tempted to  adjourn  the  board  of  aldermen  until  the  7th  of  November  follow- 
ing. On  November  25th  the  board  of  couucilmen  met  with  six  of  the 
aldermen  and  elected  the  appellee  commissioner  of  the  sinking  fund,  more 
than  two-thirds  of  the  general  council  voting  for  him.  Appellant  was 
elected  lo  such  office  by  the  commissioners  of  the  sinking  fund  in  November 
following.  Held — That  the  election  of  appellee  by  the  joint  session  in 
October  was  valid,  and  the  election  of  appellant   in  November  was  a  nullity. 

Ernest  McPherson,  B.  F.  Buckner  and  Aaron  Kohn  for  appel- 
lee. 

'     Humphrey  &  Davie,  Helm  &  Bruce  and  T.  L,'  Burnett  for  appel- 
lant. 

Appeal  from  Louisville  Law  and  Equity  Court. 

•Opinion  of  the  court  by  Judge  Pryor. 

The  controversy  in  this  case  is  over  the  office  of  a  commissioner 
of  the  .sinking  fund  of  the  city  of  Louisville.  The  plaintiff,  John 
-J.  Otter,  who  is  the  appellee  in  this  court,  claims  to  have  derived 
title  to  the  office  by  an  election  held  bv  the  general  council  of  the 
<!ity  on  the  25th  of  Octol)er,  1889,  and  the  defendant,  Wm.  Tillman, 
claims  his  title  under  an  election  by  the  commissioners  of  the  sink- 
ing fund  on  the  12th  of  November  following.  The  provision  of  the 
act  in  relation  to  the  sinking  fund  authorizing^  the  election  reads  as 
follows: 

"The  general  council  shall,  in  the  month  of  October  in  each  year, 
electa  commissioner  of  the  sinking  fund  to  fill  the  place  of  the  com- 
missioner whose  term  of  service  expires  that  year.  In  the  event 
the  council  fail  to  elect  in  that  month,  then  the  election  shall  be 
made  by  the  commissioners  themselves.  If  a  commissioner  shall 
.die,  resign  or  from  any  other  cause  there  shall  be  a  vacancy  in  the 
office  of  the  commissioners  of  the  sinking  fund,  the  same  shall  be 
'  mied  by  the  board  of  commiasioners  of  the  sinking  fund  at  a  regu- 
Jar  meeting  of  said  board." 

The  mayor  and  the  president  of  the  board  of  aldermen  are  ex 
officio  members,  and  three  others,  to  be  elected  by  the  general  coun- 
cil, one  in  each  year,  constitute  the  board,  being  five  in  all.  On 
l^ovember  12,  18S9,  \V.  R.  Riy,  president  of  the  board,  Charles  D. 
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Jacobs,  mayor,  and  George  W.  Griffith,  president  of  the  board  of 
aldermen,  elected  the  defendant,  Tillman,  as  his  own  successor,  and 
ignored  the  action  of  the  jyeneral  council  electing  Otter  to  that  office 
on  the  preceding:  25th  of  October. 

A  question  has  been  raised  as  to  the  burden  of  proof,  and,  without 
discussing:  the  sufficiency  of  the  answer,  it  is  sufficient  to  say  that 
as  the  plaintiff,  Otter,  was  asserting  his  title  to  the  office,  it  was 
incumbent  on  him  to  make  out  his  case,  as  it  is  well  settled  that  such 
a  proceeding  is  like  the  enforcement  of  any  other  private  right  when 
presented  by  or  in  the  name  of  the  party  claiming  to  have  been  in- 
jured; but  when  in  the  name  of  the  Commonwealth,  alleging  the 
usurpation  of  an  office  by  one  of  its  citizens,  the  burden  is  on  the 
defendant  to  show  by  what  authority  he  holds  it.  (State  v.  Harris, 
3  Ark.,  570;  People  v.  Utica  Ins.  Co.,  15  Johns,  358;  Miller  v.  En- 
glish, 21  N.  J.,  317.) 

In  this  case  Tillman  had  been  in  possessicm  of  the  office  and  was 
again  chosen  by  a  board  empowered,  upon  a  certain  contingency,  to 
make  the  selection,  and  the  burden  was  clearly  on  the  plaint- 
iff, Otter,  to  establish  title  in  himself,  although  Tillman  may  have 
had  no  right  to  the  office  ;  and  it  also  follows  that  if  the  power  of 
choosing  a  commissioner  by  this  board  was  in  violation  of  the  Con- 
stitution, a  question  not  ne<?essary  to  be  decided,  still  4he  plaintiff 
must  make  out  his  cjise,  as  he  has  no  right  to  appear  for  the  State^ 
and  by  an  acti(m  in  his  own  name  show  that  some  one  is  holding  an 
office  to  which  he  is  not  entitled,  when  he  (the  plaintiff)  has  no 
claim  10  it  himself. 

Was  the  plaintiff,  Otter,  elected  by  the  general  council  on  the  25th 
of  October,  1889,  is  the  sole  question  in  this  case,  and  if  he  was,  then 
the  judgment  below  should  be  affirmed.  The  board  of  conneilmen 
held  a  meeting  at  their  chamber  in  the  city  hall  on  the  24th  of  Oc- 
tober, 1889,  and  a  resolution  was  passed,  all  the  members  being 
present  but  one,  for  a  joint  session  at  9  o'clock  that  evening  for  the 
purpose  of  electing  a  sinking  fund  commissioner.  The  l)oard  of 
•  alderrtien,  holding  a  session  in  the  same  hall  but  in  a  different  room, 
refused  to  go  into  the  election  and  rejected  the  resolution.  A  com- 
mittee of  conference  was  then  a^jpointed  by  the  board  of  council- 
men  with  a  resolution  to  the  effect  that  an  adjournment  be  had 
until  the  28th  of  October  (the  same  month),  when  a  joini  meeting' 
would  be  held,  and  this  was  rejected  by  the  board  of  aldermen.  On 
that  same  evening  the  mayor,  at  the  I'equest  of  the  president  of  the 
board  of  aldermen,  each  one  being  a  commissioner  of  the  sinking: 
fund,  adjourned  the  board  of  aldermen  until  the  7th  of  November, 
1889,  and  if  the  power  to  adjourn  this  board  so  as  to  prevent  thi5 
election  was  vested  in  the  mayor^  then  no  election  could  be  held  by 
the  people  or  their  representatives  (the  members  of  the  general 
council)  for  commissioner,  because  the  statute  expressly  provides 
that  the  council  shall  elect  in  the  month  of  October,  and  if  they  fail 
to  elect  in  that  month  then  the  commissioners  of  the  sinking  fund 
shall  select  the  member. 

The  power  of  the  mayor  to  adjourn  this  board  is  claimed  to  exist 
by  reason  of  a  section  of  the  city  charter  providing  that  **wheii 
both  boards  are  in  session,  one  shall  not  adjourn  without  the  concur- 
rence of  the  other  for  a  lonsrer  term  than  twenty-four  hours.  If 
they  can  not  agree  on  an  adjournment  the  mayor  shall  adjourn  them 
to  a  day  not  beyond  the  regular  time  of  meeting."  The  mayor 
made  no  attempt  to  adjourn  the  board  of  council  men,  and  from  the 
plain  rending  of  the  charter  had  no  power  to  adjourn  either  body 
unless  there  had  been  a  failure  to  agree  on  an  adjournment,  and 
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then  It  was  hi-i  duty  to  adjourn  both  bodies  to  a  day  not  beyond  the 
regular  tinieof  ine?tin$2;.  Tjie  adjournment  made  by  him  at  the 
sugtrestion  of  the  president  of  the  board  of  aldermen  was  a  mere 
nullity  and  left  both  boards  in  Hession  with  the  rltcht  to  meet  the 
next  day;  nor  will  a  proper  construction  of  the  city  charter  or  the 
provisions  of  the  lavr  creating  and  reirulatin^  the  sinking  fund  vest 
the  mayor  with  such  a  power  as  to  deprive  the  legislative  councils 
of  the  city  from  complyinic  with  the  plain  provisions  of  the  statute 
iiuthorizing  this  election  to  be  held  in  the  month  of  Oct(»ber. 

Those  opposing  the  election  were  each  and  all  violating  a  plain 
duty,  as  they  must  have  known  that  an  adjournment  until  Novem- 
ber, if  the  mayor  had  the  power  to  make  it,  was  taking  from  the 
representatives  of  the  people  of  the  city  the  right  to  select  those 
who  were  to  be  the  custodians  of  large  sums  of  money  and  confide 
it  to  those  viho  were  authorized  to  make  the  selection  only  on  the 
contingency  of  the  members  of  the  city  legislature  failing  to  do  that 
which  the  law  required  them  to  do,  and  in  regard  to  which  there 
could  be  no  mistake. 

The  board  of  councilmen  met  the  next  day,  the  2oth  of  October, 
and  si.\  of  the  aldermen  with  them,  and  eighteen  councilmen  and 
alx  aldermen  voting  for  the  plaintiff,  he  was  elected  commissioner, 
there  being  more  than  two-thirds  of  the  general  council  voting  for 
him. 

This  court  is  now  asked  to  declare  that  election  invalid  because  a 
majority  of  the  members  of  the  board  of  aldermen,  with  its  presi- 
dent in  the  lead,  had  refused  to  discharge  their  duty  and  purposely, 
as  their  own  exhibits  filed  show,  adjourned,  or  attempted  to  adjourn, 
to  a  period  with  a  view  of  preventing  an  election  by  the  general 
council,  and  in  utter  disregard  of  both  public  and  private  interests. 
They  were,  however,  still  in  session,  with  six  of  the  members  ready 
to  act  with  the  other  board.  They  did  act,  and  if  the  absconding 
members  had  remained  could  not  have  prevented  the  election  of  the 
plaintiff,  as  more  than  two-thirds  of  the  members  of  the  joint  ses- 
sion and  of  the  entire  general  ouncil  voted  for  him. 

It  is  insisted  that  this  body,  the  general  council,  acting  as  the 
mere  agents  of  the  State  in  the  election  of  men  to  control,  as  mem- 
bers of  the  sinking  fund,  vast  sums  of  money  should  be  regarded  in 
the  light  of  legislative  branches  of  the  government  with  the  right 
of  a  minority  to  resort  to  parliamentary  rules  in  order  to  violate  a 
statute  and  prevent  an  election  of  those  who  are  to  control  a  corpo- 
ration entirely  distinct  from  the  municipal  government  which  gives 
to  the  general  council  its  existent  e. 

It  is  conceded  that  the  councilmen  and  t>oard  of  aldermen  are  dis- 
tinct the  one  from  the  other,  and  that  in  their  legislation  for  the  city 
the  rules  governing  legislative  bodies  must  ordinarily  prevail,  but 
here  the  general  council  was  Aiade  the  mere  agents  of  the  State  to 
select  some  one  to  act  for  and  control  the  corporation  known  as  the 
sinking  fund.  This  general  council  was  required  to  hold  an  election 
once  in  each  year  in  the  month  of  October  for  that  purpose,  and  if 
tiiey  had  assembled  in  that  month  and  elected,  by  a  fair  majority 
vote,  a  member  of  the  board  without  any  resolution  to  that  effect, 
this  court  would  have  held  the  election  good  as  against  a  mere 
usurper,  and  in  this  light  the  defendant  must  be  regarded  under  the 
facts  admitted  in  this  case.  It  is  not  denied  that  on  the  25th  of  Octo- 
ber, 1889,  the  plain  tiff  received  eighteen  votes  from  one  body  and  six 
from  the  other,  making  twenty-four  votes  in  all ;  and  to  hold  that 
the  plaintiff  was  not  elected,  under  the  circumstaQc*es,  because  of  the 
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violation  of  official  duty  by  the  majority  of  the  board  of  aldermen,, 
would  be  recognizing  a  rule  that  no  court  should  be  willing  to- 
adopt. 
The  judgment  below  is  affirmed. 


Ross  V.  Commonwealth. 
(Fiied  Jan.  12,  1S9^— Not  to  be  reported.) 

1.  Indictments— False  siuearing — The  indiotment  againRt  the  defendtint  for 
false  swearing  sets  ont  with  annsaal  partioalarity  all  the  details  of  the  of- 
feDse  and  apprises  him  of  the  speoiflo  charge  against  hioa,  and,  therefore, 
oomes  np  fnlly  to  all  the  reqairements  of  the  law^ 

2.  Same — Instructions — Where  the  alleg^ed  crime  of  defendant  consisted  in 
his  swearing  that  he  was  not  at  or  behind  a  certain  tree,  presumably  to  way- 
lay one  James  Qorey,  and  no  other  time  or  occasion  than  the  one  when  60- 
rey  saw  him  behind  said  tree,  and  at  which  time  his  (6orey'8)son  was  along,, 
was  attempted  to  be  fixed  by  the  proof,  and  the  jury  coald  not  have  onder- 
stood  the  eyideuce  to  relate  to  any  other  time,  the  defendant  was  not  prejo- 
diced  by  the  refusal  of  the  conrt  to  instruct  the  jury  they  could  not  find  him 
fi^nilty  unless  they  believed  that  he  *'was  at  the  tree  at  the  time  James  Gorey 
says  he  was  there  as  he  passed  by  with  his  son,  Festus." 

Webb  &  Johnston  and  W.  W.  Bobertseu  for  appellant.. 

W,  J.  Hendrick  for  appellee. 

Appeal  from  Graves  Circuit  Courts 

Opinion  of  the  court  by  Judge  Hazelrigg.. 

The  appellant  was  tried  and  convicted  in  the  Graves  Circuit  Courl 
on  a  charge  of  Iklse  swearing;  bis  punishment  was  fixed  at  confine- 
ment in  the  penitentiary  for  two  years,,  and  from  that  Judgment  he- 
has  appealed. 

The  indictment  sets  out  the  date  of  the  offense,  the  nature  and 
style  of  the  case  in  which  the  defendant  testified,  the  court  in  which 
the  judicial  proceedinir  was  pending,  the  officer  who  administered* 
the  oath,  with  accompanying  averments  as  to  the  Jurisdiction  of  the 
one  and  the  authority  of  the  other  to  do  what  each  did,  the  spe- 
cific subject  matter  of  the  alleged  false  aweariner,  with  special  aver- 
ment of  its  falsity,  and  the  knowledge  on  defendant's  part  of  its- 
falsity. 

Thus  was  the  defendant  apprised  of  (he  specific  charge  against  him 
by  the  allegations  of  an  indictment  of  more  than  usual  particularity, 
and  one  which  comes  up  fully  to  all  the  requirements  of  the  law. 
(Commonwealth  v.  Btill,  8^  Ky.,  275;  Archbold's  Criminal  Pleading 
and  Practice,  volume  2,  965.) 

Instruction  number  1,  givea  by  the  court,  and  objected  to  by  the 
defendant,  closely  follows  the  allegations  of  the  indictment,  and  the 
guilt  of  the  defendant  is  made  to  depend  on  the  belief  of  the  jury 
beyond  a  reasonable  doubt  of  each  and  every  charge  contained 
therein. 

The  other  instructions  were  favorable  to  him,  are  not  complained 
of  and  are,  in  fact,  unobjectionable. 

The  defendant  asked  the  court,  which,  however,  it  refused  to  do, 
to  tell  the  Jury  that  before  they  could  find  him.  guilty  they  must  be- 
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lieve  that  he  **was  at  the  tree  at  the  tim^  James  Gpry  says  he  was  , 
there  as  he  passed  by  with  his  son,  Festus." 

The  alleged  crime  of  defendant  consisted  in  swearinjf  that  he  was 
not  at  or  behind  the  tree,  presumably  to.  waylay  Gpry,  as  charj^ed  in 
the  indictment,  and  for  this  he  was  being  tried..  No  other  time  or- 
occa?ion  was  attempted  to  be  fixed,  by  thp  proof  than  when  Gory 
saw  him  there  and  when  his  (Gory's)  son  was  along,  and  the  jury 
could  not  have  so  understood 

Gory,  the  prosecutor,  fixes  that  tim^  at  about  8  or  9  o'clock  in  the 
morning.  He  says  it  might  have  been,  as  late  as  lU  o'clock,  and 
Creasen,  the  corroborating  witness,  says  it  was  about  15  minutes . 
after  9  o'clock  on  tliat  morning  when  he  saw  defendant  at  the  tree. 
Some  of  the  witnesses  for  defendant  prove  that  Gory  testified  on  a 
former  trial  that  he  saw  Ross  at  the  tree  at  about  6  or  7  o'clock,  and 
that  Creasen,  who  was  a  m^il  carrier,  could  not  have  reached  the  * 
vicinity  of  the  tree  on  his  .mail  route  before  10  o'clock  that  morn- 
ing. 

Therefore,  it  is  insisted  by  counsel  that  the  defendant  was  placed 
at  the  tree  at  different  times  on  the  same  mprning,  and  that  this  in- 
struction was  needed  to  fi.x  more  definitely  the  time  and  occasion 
when  he  was  at  the  tree  for  swearing  with  reference  to  which  he 
was  on  trial.  But  the  instruction  of  the  court  on  the  necessity  of  ' 
corroboration  before  conviction  necessarily  prevented  any  miscon- 
ception as  to  the  sameness  and  identity  of  the  occasion  in  question. 
Uijon  Gory's  testimony,  withpQt  corroboration,  or  upon  Creason's 
evidence,  without  like  confirmatiori,  ap  acquittal  would  have  been 
the  necessary  result,  and  of  the  truth  of  the  statements  of  these 
concurring  witnesses  the  jury  were  the  judges. 

The  seeming  absjrdity  of  the  proposition  that  Ross  would  have 
traveled,  as  he  is  alleged  to  have  done,  in  full  view  of  his  enemy, 
with  bis  gun  in  hand,  in  order  to  secrete  himself  behind  a  tree  to 
waylay  Gory,  and  the  many  contradictory  statements  of  witneases 
alleged  to  be  the  special  adherents  of  the  prosecuting  witness  and  of 
defendant,  were  all  matteij*  the  cpnsid^ratiou  of  which  was  strictly 
within  the  province  of  the  jury. 

Nor  do  we  penreive  any  error  of  the  court  with  respect  to  the  in- 
troduction of  testimony,,  or  in  refusing  any  competent  evidence  of- 
fered by  the  defendant,  and  on.  the  whole  case  see  nothing  in  the 
record  indicating  that  defendant  had  not  a  fair  and  impartial  trial. 

The  Judgment  of  the  lower  court  is,  therefore,  attirmed. 


Bates,  Ac.  v..  8u)an. 
{Filed  Jan,  12,  ISdS—Ndt  to M  reported.) 

Reformation  of  deed — Mistake — Limitation — A  porchaser  of  land  at  a  judi- 
cial sale  made  by  a  sheriff  to  satisfy  an  execntion  in  his  hands  can  not,  more 
than  eleven  years  after  he  acquired  a  deed  from  the  sheriff,  maintain  an 
action  to  retorm  said  deed  and  correct  an  alleged  mistake  of  the  sheriff 
whereby,  in  the  indorsement  of  the  levy  on  the  execntion  and  in  the  descrip- 
tion of  the  land  conveyed  in  the  deed,  a  smaller,  quantity  of  land  was  men- 
tioned than  that  actually  levied  on,  sold  and  intended  to  be  conveyed.  In 
DO  event  can  a  party  maintain  an  action  for.f rau4  or  mistake  after  the  Iap8»  ^ 
of  ten  years  from  the  time  of  the  tranba.ctiQn,  con? plained  of. 

S,  B.  Dish  man  for  appellants.. 
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D.  W.  Lindsey  and  John  L.  Scott  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

By  virtue  of  an  execution  i^-ued  from  the  Letcher  Circuit  Court 
in  favor  of  the  appellee  ajcainst  the  appellant,  the  sheriff  of  said 
county  indorsed  the  following  levy  thereon  upon  some  land  belong- 
ing: to  the  appellant: 

**Lying  and  being  in  Letcher  county,  on  Millstone  creek,  and  de- 
«eribed  in  a  deed  dated  the  I2th  of  April,  1852,  from  Richard 
Quillino:  and  Solomon  Quilling  to  Robert  Bates,  and  reconled  in 
deed  book  'B'  of  Letcher  county,"  etc. 

,  Said  land  was  thereafter  sold  by  the  sheriff,  and  the  appellee  par- 
chased  it  at  the  sale,  and  the  sheriff  thereafter  made  him  a  deed  to 
the  land  and  described  it  in  accordance  wilh  the  levy. 

About  eleven  years  thereafter  the  appellee  instituted  this  action  in 
the  Letcher  Circuit  Court  for  the  purpose  of  correcting  a  mistake  in 
the  levy  and  deed  so  as  to  include  more  land  and  to  recover  the  pos- 
session of  the  land,  including  that  described  in  the  deed  and  the  ad- 
ditional land  left  out  by  mistake. 

If  it  be  conceded  that  there  was  a  mistake  in  indorsing  the  levy 
and  in  the  deed  as  to  the  quantity  of  land  actually  levied  on,  it  is  en- 
tirely too  late  to  correct  thn  same,  for  in  no  event  can  a  party  main- 
tain an  action  for  fraud  or  mistake  after  the  lapse  of  ten  years  from 
the  date  of  the  iransaction  complained  of. 

But  the  judgment  appealed  from  does  not  give  the  appellee  more 
land  than  was  included  in  the  indorsed  levy  and  deed.  For  it  is 
perfectly  clear  that  the  land  described  in  the  levy  is  that  described 
in  the  deed  from  Richard  and  Solomon  Quilling  to  the  appellant, 
dated  the  12th  of  April,  1852.  The  additional  descriptifin  calling  for 
a  creek  and  other  farms  was  merely  for  the  purpose  of  identifying 
said  Quilling  land,  which  in  no  wise  enlarges  or  restricts  the 
quantity  of  land  levied  on  as  the  Quilling  land.  It  was  that 
land  that  was  levied  on  and  no  more.  The  judgment  appealed 
from  in  plain  terms  directs  the  writ  of  possession  to  be  issued  for  the 
land  embraced  in  the  S.  R.  Fairchild  report  of  survey,  made  on  the 
29th  of  April,  1891.  Said  survey  was  of  the  land  embraced  by  the 
Quilling  deed  of  the  12th  of  April,  1862,  and  no  more.  The  appel- 
lant says  that  he  is  willing  to  surrender  the  land  levied  on  and  sold, 
and  no  more  was  given  to  the  appellee  by  the  judgment  appealed 
from,  but  that  much  was  given. 

The  judgment  is  affirmed  on  the  appeal  and  cross  appeal. 


Nantz  v.  Commonwealth. 

(Filed  Jan.  12,  1S9S— Not  to  be  reported.) 

Criminal  law — Self-deffnse--l^\i%  deceased  volaatarily  and  withoot  exoase 
left  a  place  of  safety  and,  with  pistol  drawn,  went  to  the  place  where  two 
parties,  each  consisting  of  several  persons,  were  fighting,  joined  one  party 
and  commenced  firinj;  his  pistol  indiscriminately  at  the  other  party.  He 
was  shot  and  killed  by  some  one  of  the  other  party,  and  appellant,  one  of 
snch  party,  was  indicted  and  tried  for  manslaughter,  bat  the  evidence  did 
not  show  whether  appellant  or  another  fired  the  fatal  shot.  Held—1^9X 
even  though  both  parties  were  in  the  wrong  at  the  time  deceased  joined  one 
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of  them  and  oommenoed  firiDf?  at  the  other,  still  no  member  of  appellant's 
party  can  be  considered  in  the  wrong  as  to  decedent  at  that  time  ;  and,  if 
Hhe  decedent  was  shot  by  appellant  or  any  member  of  his  party  at  a  time 
when  they  were  in  real  or  apparent  danger  of  death  or  fi^reat  bodily  harm 
from  the  decedent  or  any  member  of  his  party,  then  the  plea  of  self-defense 
is  available  to  appellant. 

The  instrdotions  (^^iven  in  this  case  qualified  appellant's  righfc  of  the  plea 
of  self-defense  unnecessarily  and  did  not  present  said  right  with  sufficient 
•clearness. 

James  Eversole  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  I-ie\vis, 

Under  a  joint  indictment  against  him  and  J,  H.  Bowling  for 
manslaughter,  appellant,  being  tried  sepafately,  was  convicted.  The 
person  killed  was  Jack  Downey,  and  it  occurred  under  these  cir- 
cumstances :  There  were  assembled  several  persons  in  a  liquor  saloon 
belonging  to  Bowling,  when  a  dispute  arose  between  him  and  one 
Sibert,  who  was  drunk,  about  the  number  of  drinks  called  for  by 
and  furnished  to  the  latter,  which  resulted  in  both  drawing  their 
pistols,  though  the  evidence  shows  the  language  used  by  Sibert  only 
was  insulting  and  offensive ;  but  two  of  his  friends  interposed  he- 
fore  any  violence  was  done  and  induced  Sibert  to  leave  the  saloon 
and  started  with  him  along  the  public  road  away  from  the  place. 
Bowling  then  caused  all  persons  to  go  out  of  the  saloon,  the  d6or  of 
which  ne  closed,  for  the  purpose,  as  stated  by  him,  of  stopping  the 
difficulty.  One  Chad  well,  a  friend  of  Sibert,  did  not,  however,  ac- 
company the  others.  Instead,  he  remained  in  front  of  Bowling's 
dwelling  house,  that  was  near  the  saloon,  using  violent  language 
and  brandishing  his  pistol,  at  the  same  time  stating,  in  reply  to  a 
rather  vigorous  request  of  Bowling's  wife  to  go  away,  that  he  would 
not  do  so  until  he  got  ready,  and  thereupon,  without  any  apparent 
-excuse  or  provocation,  presented  his  pistol  at  one  Stewart,  a  friend 
of  Bowling,  demanding  delivery  of  his  gun,  but  another  person 
interfered  and  induced  him  to  go  away,  upon  assurance  that  Stew- 
art would  not  use  his  gun  against  him  if  let  alone. 

About  that  time  one  Brown  endeavored  to  take  from  appellant 
his  pistel,  which,  it  appears,  he  had  drawn  while  in  the  saloon  and 
then  had  in  his  hand,  though  not  attempting  or  threatening  to  use 
it,  and  in  the  struggle  between  them  the  pistol  was  accidentally  dis- 
charged, the  ball,  however,  not  going  toward  Sibert  and  his  party. 
Thereupon  firing  commenced  by  both  parties,  though  the  evidence 
satisfactorily  shows  the  first  shot  was  fired  by  Chadwell,  who  had 
STotten  a  short  distance  away,  not  having  overtaken  Sibert  and  his 
other  two  friends,  who  were  thirty  yards  or  more  distant  from  the 
saloon. 

The  evidence  shows  only  Bowling,  Stewart  and  appellant  did  any 
shooting  on  one  side,  while  there  were  five  of  the  Sibert  party  sub- 
sequently reinforced  by  the  deceased,  Downey.  A  great  many  shots 
were  fired,  many  of  them  going  into  Bowling's  dwelling  house,  com- 
pelling his  wife,  who  narrowly  escaped  being  wounded,  and  her 
<;hildren  to  leave  it. 

It  appears  that  Downey  w^as  not  at  the  saloon  when  the  difficulty 
commenced,  being  ofl"  in  the  woods  playing  cards,  but  immediately 
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after  being  informed  of  it  he  drew  iiis  pistol  and  started  to  join 
Sibert's  party,  stating  he  would  go  to  Sibert  or  to  hell,  and,  when  , 
he  got  there,  commenced  shooting  at  Bowling,  Stewart  and  appel* 
lant,  and  while  so  engaged  was  fatally  wounded. 

It  is  to  us  clear  from  the  evidence  that  the  Sibert  party  were  the 
aggressors.  For  not  only  did  Sibert  himself,  without  excuse,  use 
insulting  and  offensive  language  to  Bowling,  and  also  draw  his  pis- 
tol  while  in  the  saloon,  but  there  is  evidence  tending  to  show  toat 
he  premeditated  and  intended  to  bring  on  a  difficulty.  On  the  other 
side,  neither  Bowline  nor  his  friends  made  a  hostile  demonstration 
after  Sibert  left  the  saloon  until  tirst  fired  on,  although  the  conduct  of 
Chadwell  was  not  only  insulting  and  menacing,  but  amounted  to  an 
assault  upon  Stewart. 

The  place  where  Downey  was  killed,  and  about  where  the  Sit>ert 
party  had  at  that  time  taken  position,  was  considerably  farther  from 
,  the  saloon  than  where  they  were  when  the  firming  commenced,  and 
the  other  party  had  likewise  shifted  their  position,  because,  a» 
there  is  some  reason  to  believe,  they  were  not  safe  in  or  atK>ut  Bow- 
ling's dwelling  house,  for  there  Stewart  was  shot  and  killed.  But 
the  evidence  does  not  show  that  the  Sibert  party  had  retreated,  or 
that  the  other  party  had  followed  or  pursued  them  up  to  the  time 
Downey  was  killed. 

The  evidence  is  not  satisfactory  who  fired  the  particular  shot  that 
caused  the  death  of  Downey  ;  nor  does  it  appear  that  appellant  or 
Bowling  knew  at  the  time  he  had  joined  the  Sibert  party.  On  the 
contrary,  appellant  testified  he  did  not  know  Downey  was  there  at 
all,  which  is  quite  probable,  as  it  clearly  appears  he  was  off  in  the 
woods  when  the  difficulty  commenced.  He  further  testified,  with- 
out contradiction,  that  he  and  Downey  had  never  had  a  previous 
difficulty  and  were  entirely  friendly. 

There  is  not  the  slightest  reason  for  belief  that  Downey  joined  the 
Sibert  party  with  the  purpose  of  preventing  commission  of  a  felony. 
But  the  evidence  places  it  beyond  question  that  he  left  the  place  he 
was  at  and  joined  that  party  with  the  purpose  of  rendering  them 
all  the  aid  in  his  power,  even  to  the  extent  of  killing  or  woundiog^ 
indiscriminately  the  other  party,  witliout  any  previous  inquiry  or 
apparent  care  which  of  the  two  parties  were  in  the  right.  We  thus 
have  tlie  case,  not  of  an  innocent  bystander  killed,  nor  of  a  person 
losing  his  life  in  an  effort  to  prevent  commission  of  a  felony,  but  of 
one  who  voluntarily,  and  without  apparent  provocation  or  excuse, 
leaves  a  place  of  safety  and,  with  pistol  drawn,  goes  where  two 
parties  htc  fightinjr,  takes  the  side  of  one  of  them  and  Cummences 
to  shoot  at  the  other  without  regard  to  which  of  them  he  mii^ht  kill 
or  wound.  It  is,  therefore,  clear,  as  the  record  stands,  that  if  the 
deceased  had  kilkni  either  Bowling,  Stewart  or  appellant  instead  of 
b^^ing  himself  killed,  he  would  have  been  guilty,  not  merely  of  the 
crime  of  manslaughter,  for  which  appellant  was  indicted,  but  of 
murder.  And  even  if  it  be  conceded  that  all  those  of*  each  party 
originally  engaged  in  the  combat  were  in  the  wrong,  because  they 
mutually  and  willingly  engaged  in  it,  and  that  consequently  the 
plea  of  self-defense  would  not  have  availed  any  one  of  them  for  kill- 
mg  another,  certainly  appellant  was  not  in  the  wrong  as  to  the 
deceased,  Downey,  who,  without  legal  excuse  or  provocation,  com* 
menced  tiring:  at  the  party  to  which  he  belonged.  Therefore,  though 
appellant  did  in  fact  fire  the  fatal  shot,  if  he  at  the  time  believed 
or  had  reasonable  grounds  to  believe  himself  in  danger  of  loalng 
his  life  or  suffering  great  bodily  harm  at  the  hands  of  either  the 
deceased  or  any  other  person  with  whom  he  was  then  acting  in  con- 
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cert,  he  was  excusable  on  the  ground  of  self-defense  and  apparent 
necessity. 

The  lower  court  In  the  firsf  instruction  told  the  jury,  in  general 
terms,  to  find  appellant  guilty  if  he  killed  deceased  at  a  time  when 
it  was  not  necessary  nor  reasonably  appeared  to  him  to  be  necessary 
to  protect  himself  from  death  or  bodily  harm  at  the  hands  of  de- 
ceased or  some  other  person.  But  the  jury  was  not  distinctly  Enough 
instructed  that  appellant  was  excusable  on  the  ground  of  self-defense, 
if  he  believed  or  had  reasonable  grounds  to  beliieve  he  was  in  dan- 
ger of  losing  his  life  or  suflTering  bodily  harm  at  the  hands  of  either 
deceased  or  any  one  else  belonging  to  the  Sibert  party,  with  whom 
deceased  was  acting  in  concert.  If  such  instrut;tion  had  been  plainly 
given  we  do  not  see  how  the  jury  could  have  convicted  appellant, 
for  not  only  deceased,  but  five  others,wereatthetime  firingat  himand 
his  two  companions,  Bowling  and  Stewart.  On  the  contrary,  by 
the  third  instruction,  his  acquittal,  though  Bowling  may  have  com- 
mitted the  homicide,  was  in  terms  made  to  depend  upon  his 
reasonable  belief  the  deceased  alone  was  then  about  to  kill  him  or 
Bowling,  and  that  the  shot  which  caused  the  death  was  fired  to  pro- 
tect appellant  or  Bowling  from  such  tmpending  danger  of  death  or 
great  t)odily  harm. 

It  does  not  appear  who  fired  the  shot  that  killed  the  deceased,  nor 
at  which  one  of  the  three  persons  he  had  l)een  or  were  then  firing, 
but  by  voluntarily  and  unlawfully  joining  the  Sibert  party  he  gave 
them  aid  and  comfort ;  and,  if  his  death  resulted  from  a  shot  fired 
by  either  Bowling  or  appeUant,  the  act  was  excusable  if  they  were 
at  the  time  in  real  or  apparent  danger  from  him  or  any  one  or  all 
the  Sibert  party. 

Wherefore  the  judgment  is  reversed  for  a  new  trial  consistent  with 
this  opinion. 


Main  Jellico  Mountain  Coal  Co.  v.  Lotspeich. 
(Fifed  Oct.  22,  1892— iVb<  to  be  reported  A 

flight  of  officers  of  corporation  to  contract  between  themselves  in  the  name  of  (he 
corporation  Jor  their  o'l-Kfn  aihanta^i^e  —  K  contract  between  the  president  and 
one  of  the  directors  of  a  mining  company,  whereby  the  president  attempts 
to  oblijfate  the  company  to  deliver  coal  to  the  director  at  a  certain  price  in 
consideration  of  the  director's  endorsement  of  a  note  executed  by  the  pres- 
ident and  his  wife  to  a  bank,  is  void  and  not  obligatory  on  the  corporation. 

The  president  of  such  corporation  has  no  authority  to  bind  such  corpora- 
tion by  a  contract  with  a  director  entered  into  between  the  parties  for  their 
own  personal  advantage. 

The  board  of  directors  have  no  authority  to  ratify  such  void  contracts  be- 
tween the  president  and  one  of  the  directors,  and,  where  a  ratifying  contract 
is  entered  into,  its  terms  should  be  construed  in  a  manner  most  favorable  to  the 
corporation,  and  not  in  such  a  manner  as  to  impose  a  heavy  liability  upon 
the  corporation  for  alleged  breaches  of  the  previous  contracts. 

W.  O.  Harris,  Rozel  Weissinger  and  M.  E.  Thornton  for  appel- 
lant. 

Fowler  &  Fowler,  J.  W.  Alcorn  and  Hill  A  Denham  for  ap- 
pellee. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 
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The  appellee,  A.  W.  Lotspeich,  made,  a8  he  alleges  in  his  petition, 
three  contracts  with  the  appellant,  the  Main  Jellico  Mountain  Coal 
Company,  by  the  terms  of  which,  in  consideration  that  he  would 
act  as  agent  in  the  sale  of  the  company's  coal,  they  would  place 
upon  the  cars  and  ship  as  ordered  coal,  at  certain  prices.  The  con- 
tracts are  here  set  forth  : 

"Kensee,  Whitley  County,  Ky.,  June  26, 1886. 

*'Contraot  between  A.  W.  Lotspeich,  of  Hamblin  County,  Tenn.,  of 
the  lirst  part,  and  Main  Jellico  Mountain  Coal  Company,  of  Kensee, 
Whitley  County,  Ky.,  of  the  second  part,  witnesseth  that  for  and  in 
consideration  of  the  party  of  the  first  part  agreeinor  to  act  as  agent, 
and  use  due  diligence  in  the  sale  of  the  Main  Jellico  Mountain  Coal 
Company's  coal,  they,  the  party  of  the  second  part,  have  this  day 
bargained  and  sold,  and  do  agree  to  ship  as  ordered,  600  cars,  or  say 
10,000  tons  of  coal  per  year  at  the  following  prices  per  ton,  F.  O.  B.  at 
the  mines:  Lump,  all  the  year  and  to  all  points,  at  $1.25  per  ton,  ex- 
cept between  Union  and  Cleveland,  Tenn.,  and  Warm  Springs. 
N.  C,  from  September  1st  till  April  Ist  iU  $1.35  per  ton.  Steam  coal 
to  all  points  at  90  cents.  Lump  for  stocking  purposes,  in  May,  June 
and  July,  at  $1.15  per  ton,  A.  W.  Lotspeich  to  have  exclusive  sale 
of  second  party's  coal  in  East  Tennessee  above  Knoxville,  in  Vir- 
ginia, North  and  South  Carolina,  and  to  sell  in  other  territory.  This 
contract  to  hold  good  three  years  from  date. 

**M.  E,  Thornton,  President 
**A.  W.  Lotspeich." 
"MoRRiSTOWN,  Tenn.,  November  12,  1886. 

*'l  have  received  from  A.  W.  Lotspeich,  through  the  Lookout 
Bank  of  Morristown,  the  sum  of  $4,210.55,  for  which  I  am  to  ship 
him  and  to  his  order  coal  to  tlie  amount  to  cover  as  he  may  order  it. 
And  the  said  Lotspeich  is  to  make  a  deposit  of  all  his  collections  in 
said  bank  to  meet  said  note.  And  the  said  Lotspeich  to  sell  the  coal 
as  a  dealer  would  above  the  quotations  furnished  by  the  Southern 
Coal  Company.  Should  the  said  Lotspeich  send  orders  to  the 
amount  of  five  cars  per  day,  the  same  will  be  filled  as  far  as  I  can 
get  cars,  regardless  of  other  orders. 

Accepted—  M.  E.  Thornton. 

A.  W,  Lotspeich. 

[Writing  of  May  3, 1887.] 

"Whereas,  On  the  26th  day  of  June,  1886,  M.  E.  Thornton, 
President  Main  Jellico  Mountain  Coal  Company,  for  and  on  behalf 
of  said  company,  for  the  purpose  of  introducing  into  the  markets  of 
East  Tennessee  and  W^estern  North  Carolina  the  products  of  the 
mines  of  this  company,  made  with  A.  W.  Lotspeich,  of  Morristown, 
Tenn.,  a  written  contract,  which  is  as  follows,  to  wit : 
[Here  follows  copy  of  contract,  ante,'] 

"And  whereas.  Afterwards,  to-wit,  on  the  12th  day  of  November, 
1886,  he,  the  said  president  of  the  Main  Jellico  Mountain  Coal  Coni- 
pany,  made  with  said  Lotspeich  an  additional  contract  to  furnish  as 
many  as  five  car  loads  per  day  for  a  certain  period  to  cover  a  fixed 
liability  upon  his  order,  which  was  reduced  to  writing,  and  is  as  fol- 
lows: 

[Here  follows  copy  of  contract  copied,  ante.l 

"And  whereas.  There  has  been  recently  a  strike  among  the 
miners  in  the  mines  of  this  company,  thus  deranging  the  operations 
of  the  company,  whereby  the  company  was  rendered  unable  to  All 
the  orders  of  said  Lotspeich  under  said  contract ; 
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**  And  whereas,  In  adjusting  the  diflQculties  with  the  miners  and 
preparing  to  resume  work,  such  expenses  have  been  incurred  and  will 
be  incurred  as  will  necessarily  increase  the  cost  of  mining  and  pre- 
paring the  coal  for  market; 

"And  w^hereas,  Said  Lotspeich,  in  view  of  the  premises,  has 
agreed,  and  being  now  present,  doth  agree  and  consent,  to  so  modify 
said  two  contracts  as  to  put  the  price  of  lump  coal  at  $1.30  and  the 
price  of  steam  coal  at  $1  per  ton  the  year  round,  on  board  the  cars 
F.  O.  B. 

•'Now,  therefore,  the  Board  of  Directors  of  the  Main  Jellico  Moun- 
tain Coal  Company,  appreciating  the  importance  and  advantage  to 
the  company  of  having  said  Lotspeich  continue  to  canvass  in  East 
Tennessee  and  Western  North  Carolina,  and  solicit  purchases  for  the 
product  of  the  Main  Jellico  Mountain  Coal  Company,  doth  approve 
and  rati/y  said  two  contracts,  and  doth  order  the  agents  and  officers 
of  the  company  to  fill  the  orders  of  the  said  Lotspeich  for  coal  to  the 
number  of  car  loads  and  within  the  time  stated  in  said  two  con- 
tracts, but  at  the  prices  as  fixed  in  the  modified  agreement  of  the 
parties  as  hereinbefore  stated. 

"It  is  understood,  however,  that  in  case  the  company  is  actually 
unable,  for  any  reason,  to  fill  such  order  or  orders,  its  failure  to  fill 
such  order  or  orders  at  the  time  shall  not  operate  as  a  breach  of  this 
contract,  it  being  distinctly  understooa  that  said  Lotspeich  is  to 
make  his  orders  as  regular  as  possible. 

*'In  case  an  order  can  not  be  filled  in  thirty  days,  it  shall  be  con- 
sidered as  cancelled ;  and  said  Lotspeich  is  to  pay  by  the  10th  of  each 
month  for  all  coal  sold  and  delivered  upon  his  order  during  the  pre- 
ceding month,  such  payments  to  be.  made  to  the  Lookout  Bank  at 
Morristown  until  the  note  on  which  such  Lotspeich  is  surety  is  paid 
or  otherwise  secured,  and  after  that  time  to  the  treasurer  of  said 
company  at  Kensee,  Ky.;  this  contract  to  terminate  at  the  end  of 
three  years  from  the  26th  of  June,  1886.'* 

The  plaintiff' claims  that  the  coal  was  not  delivered  as  agreed  upon* 
and  that  various  sales  had  been  made  by  him  in  excess  of  the  price 
he  was  to  pay,  and  that  the  diff*erence  in  the  price  to  be  paid  by  him 
and  the  market  price  of  the  coal  in  the  ears,  where  the  defendant  was 
to  place  it,  entitled  him  to  recover  $21,680.  He  did  recover  the  sum 
of  $8,000  and  his  costs,  under  an  instruction  to  the  effect  that  if  the 
jury  believed,  from  the  evidence,  that  at  any  tim%  between  the  26th 
of  June,  1886,  and  the  12th  of  November,  1886,  the  plaintiff*  ordered 
defendant  to  ship  to  him  any  coal,  and  that  defendant  failed  to  ship 
the  coal  so  ordered,  they  will  find  for  the  plaintiff,  in  damages,  the 
diflxerence  between  the  market  price  of  coal  on  board  the  cars  at 
Kensee  and  the  contract  price,  as  specified  in  the  agreement  of  June 
26,  1886. 

As  to  the  coal  to  be  dplivered  between  the  12th  of  November,  1886, 
and  the  3d  of  May,  1887,  under  contract  of  12th  of  November,  1886, 
alike  instruction  was  given,  with  this  exception :  **That  if  the  de- 
fendant was  unable  to  procure  cars  in  which  to  make  the  shipment 
of  coal,  they  will  not  allow  the  plaintiff  any  thing  for  any  orders  not 
filled  for  that  reason." 

The  difference  in  the  two  instructions  was  caused  by  the  condition 
annexed  to  the  contract  of  November  12,  1886,  that  is  not  found  in 
the  contract  of  June  26th,  1886. 

The  defense  to  the  recovery  seems  to  have  been  based  on  the 
ground  that  the  company  had  either  complied  with  its  contract  or 
had  an  excuse  for  its  failure  to  comply,  and  for  the  additional  reason 
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that  the  contracts  were  not  bindinfi:  on  the  company  because  of  the 
want  of  authority  on  the  part  of  Thornton,  as  president,  to  make 
them. 

An  amended  answer  was  offered  to  be  filed  alleRring  that  the  a$?ree- 
ment  of  the  dd  of  May,  1887,  was  not  only  a  ratification  of  the  acts 
of  Thornton  the  president  of  the  company,  but  a  settlement  and 
compromise  of  all  matters  in  regard  to  the  delivery  of  the  coal  up  to 
that  date,  with  the  right  of  the  company  to  comply  with  its  con- 
tracts made  previously,  by  delivering  coal  upon  the  orders 
of  Lotspeich,  and  upon  the  terms  and  conditions  set  forth  in 
the  writing  of  May  3,  1887.  The  filing  of  this  amendment  was  re- 
fused to  the  extent  it  set  up  this  defense  on  the  ground  that  it  was 
inconsistent  with  the  defense  in  the  original  answer.  Whether  that 
part  of  the  answer  is  now  to  be  considered  a  part  of  the  record  is 
immaterial;  if  such  was  the  construction  to  be  given  these  contracts 
the  court  below  should  have  permitted  the  amendment  filed. 

On  the  same  day  that  the  appellee,  who  was  a  director  in  the  cor- 
poration, made  this  contract  with  Thornton,  Dupont  was  displaced 
as  president  of  the  corporation  and  Thornton  elected  in  his  stead. 
Thornton  also,  on  that  day,  purchased  of  the  appellee  sixty-two 
shares  of  stock  owned  by  the  latter  in  the  corporation,  and  the  two, 
president  and  director,  made  the  contract  of  June  26,  1886,  without 
the  authority  of  the  board,  and  when  no  such  right  was  vested  in  the 
president  by  any  provision  of  the  corporate  granjt.  On  the  lOth  of 
November  following,  less  than  five  months  after  this  contract  had 
been  entered  into,  Thornton  and  his  wife  borrowed  of  the  Lookout 
Bank  of  Morristown  $4,210.55,  pavable  in  six  months  from  the  date 
of  the  loan.  The  paper  was  made  payable  to  the  appellee  and  in- 
dorsed by  him. 

In  two  days  after  this  loan  had  been  made,  viz.,  on  the  r2th  of 
November,  1886,  Lotspeich,  the  appellee,  took  the  writing  termed  a 
contract  by  the  company  from  Thornton,  by  which  the  latter  (Thorn- 
ton) agreed  to  deliver  to  the  appellee,  or  his  urder,  coal  sufii- 
cient  in  amount  to  p^y  off  this  individual  debt,  and  the  appellee 
was  to  make  deposits  of  the  amount  collected  from  the  sales  of  this 
coal  in  this  bank  in  order  to  meet  the  debt  when  due.  Thornton 
acknowledges  the  receipt  of  this  money  from  the  appellee,  who  was 
the  payee  and  who  had  endorsed  it,  and  as  the  proof  conduces  to 
show,  used  this  money  in  buying  up  shares  in  this  corporation  and 
in  paying  the  appellee  for  stock  he  had  purchased  of  him.  The 
paper  on  its  face  showsjit  to  be  an  individual  transaction,  with  which 
the  corporation  was  not  connected,  and  that  the  appellee  and  Thorn- 
ton were  contracting  to  advance  their  own  individual  interests,  and 
not  the  interest  of  the  corporation.  The  contract  of  November  12, 
1886,  was  not  signed  by  Thornton  as  president,  and  the  appellee,  a 
director  of  the  corporation,  did  not  resign  his  office  until  just  before 
what  is  termed  the  ratification  agreement  was  entered  into,  and 
the  question  is,  what  construction  is  to  be  placed  on  that  agree- 
ment ? 

If  the  views  of  counsel  for  the  appellee  are  to  prevail,  the  corpo- 
ration ratified  two  contracts  that  would  involve  a  liability  of  many 
thousand  dollars,  and  one  of  those  contracts,  based  upon  an  agree- 
ment between  Thornton  and  Iheappellee,  by  which  the  corporation 
assumes  to  pay  the  bank  debt  of  a  director  with  its  own  coal,  and 
further  agrees  to  pay  damages  because  the  debt  was  not  paid  by  the 
delivery  of  the  coal,  as  Thornton  agreed.  There  may  be  some  rea- 
son for  fixing  a  liability  because  of  the  contract  of  the  26th  of  June, 
1886,  as  the  manager  of  the  corporation  delivered  coal  under  it;  but 
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at  last  this  case,  as  now  presented,  must  depend  on  the  construction 
of  the  ratification  contract  made  by  the  board  of  these  contracts  on 
the  dd  of  May,  1887.    The  time  for  filling  the  orders  of  the  appellee 
from  the  date  of  the  two  contracts  up  to  the  3d  of  May  had  passed, 
and  the  recital  that  the  board  '*doth  approve,  and  ratify  the  two  con- 
tracts, and  dcth  order   the    agents  and  officers   of  the   company 
to  fill  the  orders  of  said  Lutspeich  for  coal  to  the  number  of  car  loads 
nnd  within  the  time  stated  in  said  two  contracts,  but  at  the  prices  as 
fixed  in  the  modified  agreement,"  <6c.,  is  mere  surplusage,  without 
meaning,  and  requiring  the  agents  to  do  that  which  was  impossible 
for  them  to  do,  as  the  time  for  delivery  had  passed.    Under  this 
modified  agreement,  if  the  company  was  unable  to  fill  the  orders, 
its  failure  to  fill  such  orders  at  the  time  was  not  to  operate  as  a 
breach,  it  being  distinctly  understood  that  the  appellee  was  to  make 
his  orders  as  regular  as  possible.    It  had  the  right  to  comply  after 
the  3d  of  May  by  filling  the  orders  of  ihe  appellee  as  therein  pro- 
vided, and  there  is  no  valid  reason  for  placing  such  a  construction 
-on  these  writings  as  would  evidence  either  a  total  disregard  of  the 
interests  of  the  corporation  or  a  want  of  capacity  to  contract  in  its 
hehalf.    The  pleadings  do  not  present  the  question  of  fraud  by  way 
-of  defense;   but,   nevertheless,   in  construing  a  contract   made  l)e- 
tween   officers  of  a  corporation,  by  which  a   corporate  liability   is 
attempted  to  be  created  to  the  one  otlicer  or  the  other,  that  construc- 
tion should  be  placedfon  its  terms  most  favorable  to  the  corporation, 
and  particularly  when  the  great  weight  of  the  evidence,  and  in  fact 
all  01  it,  shows  that  the  corporate  property  was  b^ing  used  by  reason 
-of  this  contract  to  pay  an  individual  debt  of  one  director  to  the  other. 
Jt  may  be  said  that  the  contract  of  the  3d  of  May,  by  which  the  ap- 
pellee agreed  to  advance  the  price,  was  an  assumption  of  both  obli- 
gations, with  a  full  knowledge  by  the  board  of  the  character  of  the 
transactions;  but  a  careful  review  of  the  testimony  connected  with 
the  contract  of  May  3d  clearly  indicates  a  still  further  effect  on  the 
part  of  the  two  contracting  members  to  make  the  corporation  liable 
for  their  individual  undertakings.    It  follows  that  instruction  No. 
1  was  erroneous,  because  no  obligation  existed  on  the  part  of  the 
corporation  to  deliver  coal  between  the  26th  of  June  and  the  12th 
of  November,  and  for  the  same  reason  instruction  No.  2  was  erro- 
neous, as  there  was  no  obligation  to  deliver  the  coal  on  the  part  of 
the  corporation  between  the  I2th  of  November,  1886,  and  the  3d  of 
May,  1887.    The  contract  of  the  12th  of  November,  1886,  was  purely 
personal,  and   made   to  indemnify    the  appellee  as  the  indorser  of 
Thornton  and  wife  on  the  note  to  the  bank.     When  this  note  was 
paid  off  by  the  payors  the  obligation  ceased  to  exist.    The  note  even 
bound  the  separate  estate  of  the  wife  for  its  payment,  and  there  is 
no  escape  from  the  conclusion  that  the  corporation  was  in  nowise 
bound  for  it.    We  are  not  unmindful  of  the  fact  that  the  appellee 
:8ays  Thornton  told  him  that  the  money  was  used  to  build  houses  for 
the  corporation,  but  this  is  inconsistent  with  the  entire  transaction 
evidenced  by  the  writing  and  by  the  testimony  that  is  competent  on 
that  issue.     What  Thornton  said  could  only  be  competent  to  contra- 
<lict  him,  and  not  to  show  that  this  money  was  actually  used  in  that 
way.    This  entire  case  should  be  retried,  with  leave  to  the  appellant 
to  amend  its  pleadings,  and  the  further  leave  to  file  the  amended 
answer.    As  the  record  is  now  presented,  there  can  be  no  recovery 
on  the  contract  of  November,  1886,  by  reason  of  the  ratification  of 
the  3d  of  May,  1887.    There  was  no  consideration  for  it,  or  power  on 
the  part  of  the  board  to  assume  it,  for  it  is  evident  that  the  obliga- 
tion on  the  part  of  the  corporation  to  comply  with  that  contract  was 
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based  on  the  fact  that  both  Thornton  and  the  appellee  represented  it 
as  a  corporate  liability. 

The  judgment  below  is  reversed  and  cause  remanded,  with  direc- 
tions to  set  aside  the  judgment  and  grant  the  appellant  a  new  trials 
and  for  proceedings  consistent  with  this  opinion.  There  were  some 
objections  urged  as  to  the  want  of  a  complete  bill  of  evidence. 

There  is  enough  in  the  record  to  show  that  the  instructions  were 
necessarily  erroneous. 


N.  W.  MuTCAL  Life  Insurance  Company  v.  Lowery,  adm\x, 
{Filed  Dec.  1,  1892— iVb^  to  be  reported,) 

1.  Pleadings —Executors — An  objection  to  the  maintenance  of  an  action  in 
this  State  by  a  nonresident  pernonal  representative,  or  the  personal  repre- 
sentative of  a  person  who  was  a  nonresident  at  the  time  of  his  death,  prior 

.to  the  execation  by  him  of   the  bond  required  by  chapter  39  of  the  Genera! 
I  Statutes,  mnst  be  made  by  special  demnrrer.     If  not  so  made,  it  is  waiver. 

2.  Same — Evidence — Defendant  can  not  object  that  the  certificate  of  the 
appointment  of  the  plaintiff  administrator  by  the  court  of  another  State 
is  not  authenticated  in  the  manner  required  by  law,  when  no  objection  to 
the  competency  of  such  certificate  as  evidence  was  made,  and  when  plaintiff, 
without  objection,  was  permitted  to  testify  that  he  had  been  appointed  as 
such. 

S.  Life  insurance — Jurisdiction — An  action  may  be  maintained  in  this  State 
against  a  nonresident  life  insurance  company  by  service  of  summons  on 
its  agent  in  this  State  on  a  contract  of  insurance. entered  into  in  another 
State,  and  when  the  death  of   the  assured  occurred  in  such  other  State.  , 

4.  Life  insurance — Limitation — Laches — The  assured  died  in  Alabama.  May 
3,  1878,  and  her  administrator  instituted  this  action  October  4,  1888,  on  a 
life  insurance  policy  held  by  her  at  the  time  of  her  death.  The  right  to 
maintain  such  action  was  not,  by  the  lapse  of  time,  under  the  circumstances 
of  this  case,  barred  by  the  Alabama  Statute  of  Limitation,  because  the  in- 
surance company  had  no  agent  in  that  State  upon  whom  process  could  be 
served.     Held — 

First,  That  the  Alabama  Statute  of  Limitation  applies,  the  cause  of  action 
having  accrued  there,  and  since  the  right  of  action  is.  not  barred  by  the 
statute  of  that  State,  it  may  be  maintained  here. 

Second,  But  the  failure  of  the  administrator  for  so  long  a  period  to  assert 
his  claim  was  such  laches  as  created  a  presumption  of  abandonment  of  tb© 
right  to  sue  on  the  policy  and  renders  it  now  inequitable  and  unjust  to  en- 
force payment  of  any  part  of  the  demand. 

Barnett,  Miller  &  Barnett  for  appellant. 

Chas.  S.  Grubbs  and  Dodd  &  Dodd  for  appellee. 

Appeal  from  Louisville  Law  and  Equitj*  Court. 

Opinion  of  the  court  by  Judgre  Lewis. 

.  September  15,  1868,  a  contract  of  life  insurance  was  made  between 
The  Northwestern  Mutual  Life  Insurance  Company,  a  corponitioD 
created  and  having  its  principal  business  office. in  the  State  of  Wis- 
consin, and  Mary  B.  Lowery,  a  resident  of  the  State  of  Alabama* 
by  which,  in  consideration  of  an  annual  premium  in  advancp, 
consisting  of  an  annual  premium  note  of  $192.60,  the  inter- 
est on  which  was  to  be  paid  at  date  of  maturity  of  the  annofll 
premium,   and  of  the  semi-annual   cash  premium  of  $144.35  to 
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be  paid  on  15th  day  of  September  and  March  in  every  year  dur- 
ing first  ten  years  of  continuance  of  the  policy,  the  company  agreed 
to  assure  her  life  for  the  use  of  herself,  ner  heirft  or  assigns,  in  the  * 
amount  of  $5,000,  for  the  term  of  ten  years  from  date;  also  that  at 
each  distribution  of  the  surplus,  after  three  years  from  date  of  policy,, 
a  due  proportion  of  such  susplus  on  each  and  every  year's  business^ 
during  continuance  of  the  policy,  would  be  returned  to  her. 

The  company  further  agreed  that  if  default  should  be  made  in 
payment  of  any  premium  it  would  pay,  as  above  agreed,  as  many 
tenth  parts  of  the  original  sum  assured  as  there  migfht  have  been 
complete  annual  premiums  paid  at  the  time  of  such  default,  but  that 
in  order  to  secure  such  proportion  of  the  policy,  all  premium  notes 
were  to  be  taken  up  or  the  interest  thereon  paid  annually  in  cash  on 
date  of  the  annual  maturity  of  the  premium  until  the  notes  were 
cancelled  by  returns  of  the  surplus,  or  else  the  whole  policy  was  to- 
be  forfeited. 

May  3,  1878,  Mary  B.  Lowery  died  intestate  at  her  residence  in 
Alabama,  and  October  4,  1888,  Richie  Norton,  as  her  administratrix 
and  only  heir  at  law,  brought  this  action  in  the  Louisville  Law  and 
Equity  Court  to  recover  of  the  company  the  sum  of  $1,C00  and  in- 
terest from  Septeiiber  15,  1878,  alleged  to  be  due  on  the  policy. 

This  is  an  appeal  from  a  judgment  for  plaintiff  for  So50.95  and  in- 
terest from  September  15,  1878,  beiner  balance  or  SI, 000  or  two-tenths 
of  the  sum  for  which  the  policy  was  issued,  after  deducting  as  of  that 
date  $440.05,  amount  of  two  outstanding  premium  notes  given  by 
the  intestate. 

The  objection  that  plaintiff  failed  to  give  bond,  required  by  section 
48,  article  2,  chapter  30,  General  Statutes,  as  a  condition  of  the  right 
of  a  non-resident  administrator  or  executor  of  a  person  non-resident 
at  time  of  his  death,  to  prosecute  an  action  for  recovery  of  a  debt  due 
such  decedent,  c*in  not  now  avail,  because,  being  a  ground  of  special 
demurrer,  it  was  not  made  in  the  lower  court.  Equally  unavailing 
is  the  objection  that  the  alleged  appointment  of  plaintiff  as  adminis- 
trator by  the  Alabama  court  is  not  authenticated  in  the  manner  re- 
quired by  law,  because  no  objection  was  made  to  the  competency  as 
evidence  of  either  the  certificate  of  the  fact  or  of  the  statement  of 
plaintiff  as  a  witness  she  was  so  appointed. 

It  appears  that  Mary  B.  Lowery,  the  assured,  made  two  cash  pay- 
ments of  $288.70  each,  for  the  policy  years  of  18G8-'69  and  ]869-'70;: 
also  $13.48  interest  on  first  of  the  two  notes  given,  which  carried  the 
policy,  according  to  the  agreement,  to  September  15,  1870.  She  made 
no  payment  of  cash  premium  after  that  date,  but  September,  1871,. 
and  also  September,  1872,  paid  interest  on  the  two  notes,  amounting 
each  year  to  $29.90,  though  she  received  from  the  company  $32.20  as 
surplus  profit  or  dividend  for  each  of  the  years  1871  and  1872. 

Recovery  is  sought  and  judgment  seems  to  have  been  rendered 
in  this  case  upon  authority  principally  of  Northwestern  Mutual  Life 
Ins.  Co.  V.  Fortes  adm'r,  82  Ky.,  269.  In  that  case  the  policy  dif- 
fered from  this  only  in  respect  to  the  time  for  which  it  ran,  which 
was  for  the  term  of  the  natural  life  of  the  insured,  and  the  amount 
of  insurance  $10,000.  Then  a  default  was  made  after  payment  of 
four  annual  cash  premiums,  and  interest  on  four  premium  notes  for 
four  years. 

It  was  held  in  that  case,  the  action  having  been  instituted  recently 
after  death  of  the  assured,  that  as  the  annual  profit*  or  dividends  to 
which  he  was  entitled  was  clearly  more  than  suf1i?ient  to  meet  an- 
nual accruing  interest  on  the  outstanding  notes,  which  were  retained 
by  the  company,  there  was,  in  legal  contemplation,  no  default;  but 
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that  the  personal  representative  was  entitled  to  recover,  in  language 
of  the  policy,  '^  as  many  tenth  parts  of  the  original  sum  assured  as 
there  shall  have  been  complete  annual  premiums  paid  at  the  time  of 
;«uch  defai5lt." 

But  this  action  was  not  commenced  until  more  than  ten  years 
after  death  of  the  assured,  when  the  right  to  bring  it  fir^t  accrued; 
and,  consequently,  not  only  the  statute  of  limitation  but  laches  id 
relied  on  as  defense. 

Section  18,  article  4,  chapter  71,  General  Statutes,  provides  that 
**when  a  cause  of  action  has  arisen  in  another  State  or  country  be- 
tween residents  of  such  Srate  or  country,  or  between  ihem  and  re^si- 
dents  of  another  State  or  country,  and  by  the  laws  of  the  State  or 
country  where  the  cause  of  action  accrued,  an  action  can  not  be 
maintained  thereon  by  reason  of  the  lapse  of  time,  no  action  can 
be  maintained  thereon  in  this  State." 

It  seems  to  be  conceded  that  there  exists  a  statutory  bar  to  main- 
taining this  action  in  the  State  of  Wisconsin ;  but  it  has  been  more 
than  once  held  by  this  court  that  an  action  may  be  maintained  in 
this  State  on  policies  of  life  insuran(*e,  by  service  of  process  on  an 
agent  here,  although  the  principal  office  of  the  company  may  be  in 
another  State.  So  that  it  this  action,  when  commenced,  was  not 
barred  by  the  Alabama  statute  of  limitation,  there  was  no  statute 
barrinif  it  in  this  State. 

It  is  true  the  period  in  which  the  action  could  have  been  brousfht 
in  Alabama  is  ten  years,  but  it  appears  appellant  did  not,  after  the 
right  of  action  accrued,  have  any  officer  or  agent  in  Alabama  upon 
whom  a  summons  could  be  served;  which  fact,  according  to  the 
law  of  that  State,  had  the  effect  to  suspend  running  of  the  statute  of 
limitation,  consecjuently  the  section  of  General  Statutes  quoted 
presents  no  obstacle  to  maintaining  the  action  here. 

But  it  seems  to  us,  independent  of  express  st^Uutory  provision 
on  the  subject,  there  has  lieen  such  laches  on  the  part  of  the  plaintiff 
as  not  only  raises  the  presumption  of  abandonment  of  the  right  to 
sue  on  the  policy,  but  as  would  render  it  inequitable  and  unjust  to 
enforce  payment  of  any  part  of  the  sum  claimed.  For,  altliouifh  it 
was  impracticable,  as  alleged,  to  maintain  an  action  in  the  State  of 
Alabama,  there  was  no  reason  why  it  might  not  have  been  brought 
in  this  State  ju&t  as  well  in  May,  1878,  as  in  October,  1888. 

The  theory  upon  which  recovery  might  have  l>ee»i  had  after  death 
of  the  assured  is  that,  although  she  had  defaulted  in  payment  of 
both  annual  preniiums  and  interest  on  outstanding  notes,  she  was  en- 
titled to  a  sufficient  amount  of  annual  dividends  or  profits  to  meet  the 
accruing  interest,  and  that  the  notes  could  be  paid  by  deducting 
amount  thereof  from  the  sunj  sued  for.  But  the  amount  of  such 
4innual  profit  or  dividend  due  and  distributfni  to  each  |K)iicy  holclCT 
nmst  be  ascertained  and  determined  according  to  the  actual  business 
and  resour(»es  of  the  company  at  the  time;  and  as  the  plaintiff  in 
this  case  did  not,  in  a  reasonable  time  after  her  cau^e  of  action  ac- 
crued, sue  for  the  amount  now  claimed  to  be  due,  the  company  had 
a  right  to  presume  it  never  would  be  done,  and,  therefore,  proceeded 
to  adjust  its  accounts  of  profit  and  dividends,  without  reference  to 
the  claim  of  the  plaintiff.  In  fact  she  had  notice,  very  soon  after 
death  of  the  assured,  that  the  company  would  not  allow' or  pay  any 
part  of  her  demand. 

The  defendant,  as  its  name  indicates,  is  a  mutual  insurance  com- 
pany, distributing  profit  or  dividends  in  cash  annually  to  its  policy 
holders,  and  must  have  a  rea-onably  certain  and  reliable  basis  upon 
■niiich  to  calculate  and  determine  the  amount  due  and  payable  to 
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them ;  and,  therefore,  to  permit  any  person,  whose  life  is  assured 
for  a  term  of  yeais,  or  a  representative  of  such  person,  to  delay  pre- 
senting a  claim  or  suing  for  amount  of  insurance  money  for  such 
length  of  time  as  to  create  a  reasonable  presumption  the  claim  had 
been  waived  or  abandoned,  would  necessarily  result  in  deranging 
the  business  of  the  company,  endangering  its  existence  and  also  prej- 
udice the  interest  of  other  policy  holders. 

It  seems  to  us  that  the  long  delay  of  the  plaintiff  to  prosecute  this 
action  must  be  regarded  as  equivalent  to  a  waiver  or  abandonment 
of  her  claim,  and,  consequently,  a  judgment  in  her  favor  can  not  be 
rendered  without  permitting  her  to  take  advantage  of  her  own 
^ross  neglisrence,  to  the  prejudice  of  the  defendant  and  its  other 
policy  holders. 

Wherefore,  the  judgment  is  reversed  for  dismissal  of  the  action. 


Phcenix  Ins.  Co.,  of  Brooklyn,  N.  Y.,  v.  I^omes. 
(.Filed  Jan.  12,    1893— i\7)/  to  be  reported.) 

1.  Insurance — Failure  of  the  insiued  to  furnish  pi'oof  of  loss — Waiver — The  de- 
fendant waived  itn  ri^ht  tocomplaio  beoaase  of  the  plaintiff^s  failure  to  f Or- 
nish proof  of  loss  by  its  failure  to  demorrer  to  his  petition  or  to  raise 
«nch  question  by  its  answer. 

2.  Same — The  failure  of  the  insured  to  Jorihioiih  give  notice  of  the  loss,  as 
required  by  the  policy,  did  not  forfeit  his  rights  ther  >under;  it  is  sufficient  if 
such  notice,  with  proof  of  loss,  is  given  within  a  reasonable  time. 

3.  Same — Alteration  of  bmUiing — A  change  made  by  the  owner  in  the  build- 
ing insured  by  teariug  away  an  old  ell  and  erecting  a  new  one  in  its  stead, 
which  was  known  to  the  agent  of  the  insurance  company  and  approved  by 
him,  did  not  operate  as  a  forfeiture  of  the  policy. 

4.  7 jt/e  to  property  insured — Mateiial  lepresentatious — The  failure  of  the  owner 
of  the  insured  buildings  to  disclose  the  existence  of  a  lien  for  $600  u  pou  the  140 
acres  of  land  upon  which  they  stood  was  not  the  concenlment  of  a  material 
fact  and  did  not  operate  to  render  the  policy  void,  it  being  evident  that 
«uch  lien  was  not  in  any  degree  material  to  the  risk  aud  was  not  made  for 
the  purpose  of  deceiving  or  defrauding  the  insurance  company. 

Weir,  Weir  <fe  Walker  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  action  against  the  Phoenix  Insurance  Co.  by  the  appel- 
lee to  recover  the  value  of  property  insured  by  reason  of  its  destruc- 
tion by  fire.  The  company  filed  its  answer,  alleging,  by  way  of 
•defense,  affirmative  matter,  upon  which  an  issue  was  joined,  and 
the  law  and  facts  having  been  submitted  to  the  court,  a  judgment 
was  rendered  for  the  plaintiff. 

The  policy  provides  that  in  case  of  hws  the  insured  shall  forthwith 
give  notice  in  writing  to  the  company.  The  notice  was  not  forthwith 
given,  or  any  excuse  made  for  not  giving  it,  when  the  fire  took  place 
on  the  13th  of  November,  and  proof  of  los^s  was  not  presented  until 
the  10th  of  January  following.  There  was  no  demurrer  to  the  peti- 
tion, and  no  such  issue  rai.«ed  by  the  answer,  but  an  issue  formed 
that  tested  alone  the  merits  of  the  defense,  and,  therefore,  the  ques- 
tion as  to  notice  waived;  and  if  not,  in  the  case  of  Insurance  Co.  v. 
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Downs,  12  Ky.  Law  Rep.,  115.  it  was  held  that  proof  of  loss  was  a 
condition  precedent  to  the  conditibn  of  the  liabihty,  and  if  the  fail- 
ure to  j?ive  the  notice  had  been  placed  in  issue,  the  presentation  of 
the  proofs  of  loss  within  a  reasonable  time  would  have  been  sufii- 
eient. 

The  company  relies  on  a  change  made  in  the  buildings  by  the 
owner  after  the  insurance  that  increased  the  risk,  and  claims  exemp- 
tion from  liability  on  that  account,  when  the  proof  shows  that  the 
manner  of  the  change  of  the  building  was  made  known  to  the  agent 
of  the  company,  and  he  approved  it — and  this  was  to  tear  down  or 
remove  the  ell  and  erect  a  new  one  in  its  stead,  covering  the  new 
ell  with  tin  instead  of  shingles. 

The  agent  made  an  endorsement  on  the  policy  that  the  insured 
could  make  repaii-s,  evidently  for  the  purpose  of  assuring  the  owner 
that  the  repairs  might  be  made  as  suggested  by  him. 

The  buildings  stood  upon  a  tract  of  140  acres  of  land,  owned  by 
the  appellee,  with  a  lien  for  the  purchase  money,  amounting  to  $600. 
The  question  being  asked  by  the  agent,  **  if  there  was  any  mort- 
gage on  the  property,''  the  owner  responded  '^JN'o;"  and  it  is 
claimed  that  the  failure  to  state  that  a  lien  existed  for  the  $600  made 
void  the  insurance.    * 

It  is  evident  that  if  the  fact  of  the  lien  had  been  disclosed  it  would 
not  have  been  material  to  the  risk,  and  that  any  prudent  agent  or 
company  would  have  made  the  Insurance;  and,  'presenting  the 
question  to  the  owner  as  found  in  the  application  as  to  all  liens  or 
incumbrances,  a  failure  to  notify  the  company  of  the  lien  for  $(JO0 
would  not  have  forfeited  the  policy,  as  it  was  not  material  to  the 
risk.    (Kenton  Insurance  Co.  v.  Wigginton,  891  Ky.,  330.) 

There  must  be  a  want  of  ijood  faith  in  such  representation,  and  it 
is,  when  the  nature  of  the  lien  is  such  as  that  an  ordinarily  prudent 
agent  would  not,  under  the  circumstances,  have  insured,  thai  the 
policy  will  be  held  void. 

In  Yact  the  agent  in  this  case  seems  to  have  written  answers  to  all 
the  questions  upon  his  own  knowledge,  and  the  court  has  so  found, 
as  a  matter  of  lact,  except  as  to  the  lien,  and  then  the  only  question 
asked  the  plaintiff  was :  **  Is  there  a  mortgage  on  the  land?''  This 
the  court  also  found  as  a  fact;  but,  as  already  said,  if  the  lien  had 
been  disclosed  the  contract  of  insurance  would  have  been  entered 
into. 

The  appellant  knew  that  this  building  had  been  changed,  and  had 
the  power,  if  it  saw  proper,  to  cancel  the  policy  at  any  time,  by 
reason  of  an  express  stipulation  to  that  effect;  but  instead  of  doing 
so  prepared  to  reduce  the  rate  of  insurance  upon  property  that  had 
increased  in  value  by  reason  of  the  repairs,  and  the  proi)ability  of 
its  being  destroyed  by  fire  lessened  by  the  improvements  made. 

There  was  no  fraud  or  concealment  of  facts  shown  to  exist,  with  a 
view  of  practicing  deception  on  the  company,  but  the  insurance 
effected  by  an  agent  who  knew  the  value  of  the  property,  althoujrh 
he  valued  the  land  at  a  much  higher  price  than  the  owner  would  if 
called  on  to  make  the  valuation. 

The  induceujent  to  preserve  the  properly  was  greater  on  the  part 
of  the  owner  after  he  had  improved  it  than  before.  The  burning?  of 
the  houses  left  the  lien-holder  more  land  than  would  satisfy  the  lien, 
and  the  insured,  from  all  the  facts  in  the  case,  acted  in  the  best  of 
faith,  and  neither  he  nor  the  company's  agent  have  wronged  the 
company,  and  the  latter  ought  not,  under  the  circumstances,  to  be 
released  from  its  undertaking. 

Judgment  below  affirmed. 
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Spurlock  V.  Commonwealth. 
{Filed  Jan.  2^^,  1893— -.Yo^  to  be  reported.) 

1.  Criminal  Imu — Evidence — On  appellant^s  trial  for  mnrder,  eTidence  con- 
cerning offenses  committed  by  a  certain  clan  previons  to  the  assassination  of 
decedent,  and  concerning  other  persons  that  had  been  shot  and  wounded  or 
MUed  by  such  clan,  was  incompetent  and  prejudiced  to  appellant*s  rights. 

The  testimony  of  a  witness  that  he  heard  a  gan  fired  about  a  mile  from 
where  the  deceased  was  killed,  and  that  he  reckoned  that  it  was  shot  at  the  de- 
ce^ed,  wart  incompetent  and  calculated  to  divert  the  mind  of  the  jury  from 
the  real  issue  in  the  case. 

2.  Same — The  court  properly  refused  to  allow  defendant  the  benefit  of  the 
testimony  of  the  persons  in  whose  company  he  was  seen  armed  on  the 
morning  of  the  crime,  it  being  evident  that  the  life  of  decedent  was  taken  in 
pursuance  of  a  conspiracy. 

James  D.  Black  for  appellant. 

Win.  J.  Hendrick  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judo^e  Pryor. 

The  appellant  was  convicted  of  murder  and  sentenced  to  the  State 
prison  for  life.  The  instructions  j2:iven  are  not  objectionable,  but 
there  is  much  conflicting  evidence  as  to  thegfuiltof  the  accused. 
The  deceased  was  shot  by  some  one  or  more  persons  who  had 
secreted  themselves  in  bushes  alon^  or  near  the  pathway  that  led 
from  his  home. 

The  killing  is  said  to  have  resulted  from  the  relation  of  certain 
clans  of  marauders  and  murderers  to  each  other  existing  in  the 
county  of  Harlan.  These  clans  were  hostile  to  each  other  and 
roamed  through  the  country  ready  at  any  time  to  take  the  lives  of 
those  who  disapproved  of  their  savage  and  brutal  doeds.  Whether 
this  apt)ellant  belonged  to  the  one  clan  or  the  other  is  not  necessary 
for  this  court  to  determine.  He  was  arraigned  and  placed  on  trial 
for  the  murder  of  Caywood,  and  for  this  offense  he  could  be  tried 
under  the  indictment  and  for  no  other;  and,  therefore,  all  the  evidence 
as  to  the  offenses  certain  murderous  clans  had  previously  com- 
mitted was  incompetent,  or  that  other  men  had  been  shot  and  killed 
or  wounded;  should  have  l)een  excluded  from  the  jury ;  also  the  fact 
that  the  county  judge  of  Harlan  had  armed  men  to  protect  the 
county  seat  against  an  invasion  from  the  armed  force  of  one  How- 
ard. 

The  testimony  of  Don  Stewart  to  the  effect  that  he  heard  a  gun 
fired  about  one  mile  from  where  the  deceased  was  killed,  and  he 
reckoned  that  it  was  shot  at  Stephen  Caywood,  all  such  testimony 
was  incompetent,  and  was  calculated  to  divert  the  mind  of  the  jury 
from  the  real  issue  in  the  case  and  produce  a  conviction  on  account 
of  the  many  acts  of  lawlessness  that  have  been  committed  in  the 
county  of  Harlan. 

If  the  accused  was  j?uilty  of  assasinating  the  deceased,  or  aiding 
others  in  committing  the  dastardly  deed,  there  is  no  punishment  too 
severe  for  him,  but  the  rule  of  law  and  evidence  that  applies  to  all 
men  charged  with  crime  must  control  the  trial  of  the  accused  and  the 
evidence  must  be  confined  to  the  plea  of  not  guilty.  We  are  not 
disposed  to  adjudge  that  the  court  erred  in  denying  the  right  of  the 
accused  to  avail  himself  of  the  testimony  of  those  with  whom  he 
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was  seen  armed  on  the  morning  of  the  murder.  There  is  enoagb 
testimony  on  the  part  of  the  Commonwealth  to  show  a  conspiracy  to 
take  the  life  of  Cay  wood  by  those  who  were  seen  armed  at  or  near 
the  place  of  the  killing,  and  the  only  question  is,  *'wa8  the  accused 
one  of  the  number,  and,  there  being  conflicting  testimony  on  this 
point,  it  was  with  the  jury  to  pass  on  the  question  ;  but  when  the 
court  gave  such  a  wide  range  to  the  State  in  the  effort  to  show  the 
deplorable  condition  of  affairs  in  Harlan,  we  can  not  say  that  the 
accused  was  not  prejudiced  by  it,  and  for  that  reason  we  must  ad- 
judge the  appellant  entitled  to  a  new  trial. 

Judgment  reversed  and  remanded  with  directions  to  grant  a  new 
trial  and  for  procfeedings  consistent  with  this  opinion. 


Osborne's  adm'x  v.  Monks,  Ac. 
(Filed  Jan.  5^6,  1893— iVb<  to  be  reported.) 

1.  Purchase  of  railroad  by  directors ^  Fraud — The  history  of  the  raUroad^ 
iDcorporated  in  1852,  by  the  State  of  Texaa.  as  the  **Texa8  Western  Railroad 
Company,'^  and  which,  being  hopelessly  insolvent,  was  sold  to  satisfy  cer- 
tain execution  debts  in  1868,  and  purchased  by  appellees,  some  of  whom 
were  preferred  lien  holders  and  directors  of  the  road,  shows  that  they  were 
gailty  of  no  fraud,  actual  or  constructive,  against  the  right  of  the  eommoD 
stockholders,  and  no  liability  as  for  fraud  exists  on  their  part  to  socb 
stockholders. 

2.  Same — Trusts — The. general  rule  is  that  where  a  trustee  or  director  deals 
for  his  own  benefit,  with  the  subject  of  the  trust,  his  acts  may  be  declared 
void  at  the  instance  of  the  beneficiaries  or  corporation  that  he  represents, 
but  this  rule  does  not  prevent  a  director  or  a  stockholder  of  a  corporation 
from  loaning  it  money  and  from  securing  his  loan  by  mortgage  or  other- 
wise, or  from  enforcing  his  lien  or  collecting  his  debt  when  it  falls  due.  He 
is,  in  this  respect,  in  the  same  attitude  as  any  other  creditor,  bat  being  en- 
trusted with  certain  duties  as  a  director,  he  must  do  nothing  that  would  tend 
to  injure  the  corporation  or  its  credit  for  the  purpose  of  obtaining  tbe  cor* 
porate  property  for  himself  at  a  sacrifice.  Where  the  creditor  is  also  a  di- 
rector of  the  corporation,  he  is  held  to  a  higher  degree  of  good  faith  in  dealing 
with  it  than  other  creditors. 

In  this  case  the  director  loaned  the  railroad  money  in  good  faith,  and  in 
like  good  faith  and  fair  dealing  was  compelled  to  unite  with  certain  other 
creditors  and  purchase  the  road  at  a  judicial  sale.  The  purchase  having 
proved  profitable,  he  can  not  be  held  liable  as  a  trustee  to  the  stock holderf  of 
the  corporation  for  the  profits  he  realized. 

Bullitt,  Bullitt  &  Harris  and  \Vm.  Lindsay  for  appellant. 

Brown,  Humphrey  and  Davie  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  history  of  what  is  known  as  the  Southern  Pacific  Railroad 
Company  prior  to  and  at  the  date  of  its  purchase  by  the  appellees i* 
in  substance  this  :  The  legislature  of  the  state  of  Texas  in  the  year 
1852,  incorporated  the  "Texas  Western  Railroad  Company*'  for  the 
construction  of  a  railway  from  the  eastern  border  of  the  state  to 
El  Paso,  on  the  western  line. 

In  August,  1856,  the  name  of  the  road  was  changed  to  the  **South- 
ern  Pacific  Railroad  Company."    The  state  gave  to  any  company 
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constructing  a  railroad  sixteen  sections  for  each  mile  of  road  when; 
completed,  and  this  corporation  had  its  charter  amended  so  as  to- 
conform  to  the  provisions  of  this  beneficent  legislation. 

The  corporation  had  but  little  capital;  the  land  granted  was  of 
but  little  value  at  that  time,  and  the  title  only  vested  as  each  mile 
of  the  road  was  finished.  It  attempted  to  raise  money  by  issuing 
paid-up  stock,  the  shares  being  1100  each,  that  were  sold  at  !|5a« 
share.  The  corporation,  from  the  sale  of  this  stock  and  what 
credit  it  could  get,  built  a  road  the  di^-tance  of  twenty-one  miles^ 
beginning  at  Marshal,  Texas,  and  ending  near  the  Louisiana  line. 
It  had  no  connection  with  any  other  railroad,  and,  before  reaching 
a  navigable  stream,  had  to  construct  as  long  a  line  as  had  been  com- 
pleted. In  1859  the  stock,  at  $5  for  every  hundred,  had  been  sold 
until  it  amounted  to  nearly  $3,000,000.  It  was  at  that  time  insol- 
vent, with  a  considerable  debt  hanging  over  it.  The  road  was  sold 
under  execution  in  Sepieujher,  1859,  and  purchased  by  one  Richard- 
son for  110,000,  and  his  bid  transferred  to  bne  Fowlkes.  After  this 
sale,  the  road  having  been  purchased  for  the  benefit  of  the  com- 
pany, it  was  reor>;anized,  ana  the  shares  sold,  as  before,  for  $5.  The 
company  failing  to  pay  its  debts  by  this  second  effort  to  raise  money^ 
the  road  was  again  sold  in  September,  1861,  and  purchased  by  H.  S. 
Frickerson  for  $7,500.  Under  this  last  purchase  an  effort  was  made 
to  again  reorganize  and  to  let  in  the  old  stockholders  who  would  add 
$1  to  their  original  purchase  of  stock,  making  $(5  instead  of  $5  for 
each  share  of  $100,  and  this  effort  made  but  little  success. 

In  the  year  1856  there  was  a  surplus  in  the  treasury  of  the  state  of 
Texas  of  what  was  known  as  the  school  fund,  and  the  legislature 
authorized  the  loan  of  this  money  to  the  railroad  corporation,  the 
sum  loaned  to  constitute  a  lien  on  the  entire  road  and  its  property. 
In  the  year  1862  the  corporation  obtained,  by  way  of  loan,  $150,000 
of  this  school  fund  from  the  state,  to  bear  six  per  cent,  interest,  pay- 
able in  gold. 

The  record  shows  that  after  the  close  of  the  war,  and  in  the  year 
1866,  this  road  had  a  debt  upon  it  for  about  one-half  million  of  dol- 
lars, and,  if  Wasson  is  to  be  believed,  and  w^e  see  no  reason  for  dis- 
crediting him,  with  no  means  of  paying  this  indebtedness.  The 
road  was  out  of  repair  and  the  entire  enterprise  wrecked. 

The  company  had,  the  year  before,  in  1865,  leased  a  part  of  an 
unfinished  road  running  from  Shreveport  towards  Marshall,  and,  by 
its  terms,  obligated  the  corporation  to  unite  this  road  with  theirs 
and  complete  it,  fully  equipped,  by  the  1st  of  August,  1866,  or  forfeit 
the  lease.  There  was  no  money  to  finish  this  road,  and  Wasson* 
the  vice-president,  attempted  to  raise  another  dollar  on  each  share 
of  the  old  stock,  and  called  a  stockholders'  meeting  for  that  pur- 
pose, but  failed  to  raise  the  money.  He  had,  under  an  authority 
from  the  corporation,  tried  to  sell  or  obtain  a  loan  of  money  in  New 
Orleans  on  the  sale  of  second  mortgage  bonds  at  sixty-six  and  two- 
thirds  cents  on  the  dollar  and  failed,  and  finally  he  obtained  from 
these  defendants,  who  were  business  men  residing  in  the  city  of 
Louisville,  the  sum  of  $100,000  for  $150,000  in  bonds  secured  by  a 
second  mortgage,  and,  of  course,  inferior  to  the  lien  of  the  state  of 
Texas  for  its  loan  of  $150,000. 

It  is  evident  that  these  defendants,  when  they  loaned  this  money y. 
believed  and  were  assured  that  this  loan  would  complete  the  unfin- 
ished road  and  place  the  company  out  of  debt,  except  as  to  the  first 
niortgage.  This  statement,  how<»ver,  turned  out  to  be  deceptive, 
and  the  company  had  to  borrow  the  additional  sum  of  $10,000  from* 
one  Johnson,  and  finally  borrowed  $15^000  ol.  two  of  these  defend— 
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Ants,  ami,  while  this  enabled  them  to  complete  the  contract  of  leas- 
ing, the  road  was  still  in  debt,  with  no  running  equipments  and  no 
crSiit. 

Two  of  these  defendants,  Hall  and  Cobb,  were  elected  directors  in 
April,  1866,  but,  as  the  proof  shows,  took  no  part  in  the  manage- 
ment of  the  road,  and  were  only  present  at  the  one  meeting.  Cobb 
was  not  reelected  in  1867,  but  Hall  was  reelected,  and  was  at  a 
meeting  of  the  directors  in  March,  1868,  not  long  before  the  sale  was 
made,  from  which  this  action  originated. 

It  is  not  pretended  that  this  road  ever  paid  any  dividend,  and  in 
1869  it  was  out  of  Repair  and  in  no  condition  to  yield  anything,  but 
required  a  large  expenditure  of  means  to  make  it  a  paying  road  in 
addition  to  a  det)t  then  hanging  over  it  of  $7(K),0U0  or  $800,000. 
These  facts  are  substantiated  by  eight  or  ten  reputable  business  men, 
and  many  of  them  interested  in  the  prosperity  of  the  road.  The}' 
are,  in  fact,  conceded  by  the  plaintiffs  except  as  to  the  value  of  the 
xoad  and  its  managemenh  Its  income,  as  reported  to  the  comp- 
troller of  the  state,  is  not  correct,  as  the  proof  clearly  shows,  and 
those  in  charge  were  evidently  trying  to  hide  from  public  view  the 
insolvency  of  the  corporation  audits  helpless  condition. 

The  road  had  perhaps  been  badly  managed,  but,  with  the  means 
at  hand  as  the  basis  tor  building  it,  nothing  else  should  have  been 
expected.  In  the  year  1867,  the  creditors  of  the  road  brought  suit 
and  levied  on  the  Louisiana  part  of  the  road  and  creditors  levied 
also  on  the  Texas  part  of  the  road.  When  this  was  done  it  is  ap- 
parent that  WaSvSon,  Scott  and  others  were  making  every  effort  pos- 
sible to  delay  the  sale  of  the  road,  and  one  of  them,  by  paying 
42,000,  succeeded  in  staying  the  sale  for  three  months.  In  February, 
1868,  a  stockholders*  meeting  was  called  to  meet  at  Marshall,  Texas, 
on  the  30th  of  March  following  to  devise  the  means  of  saving  the 
road.  Circulars  were  isent,  as  the  proof  shows,  to  every  stockholder, 
stating  the  pecuniary  condition  of  the  corporation  ;  that  a  sale  was 
inevitable  unless  the  stockholders  again  came  to  the  relief  of  the 
corporation. 

The  meeting  was  held  on  the  31st  of  March,  a  quorum  of  the 
stockholders  being  present,  and  they  refused  or  declined  to  give  any 
further  aid.  R.  B.  Hall,  one  of  the  defendants  and  a  director,  whs 
at  the  meeting  and  represented  the  Louisville  mortgage  creditors, 
he  having  loaned  on  the  faith  of  this  mortgage  his  own  means  for 
the  preservation  of  this  road.  He  then  proposed  that  if  the  stock- 
holders would  raise  enough  money  to  pay  off  the  execution  debts 
he,  in  behalf  of  the  Louisville  bondholders,  would  convert  the 
mortgage  debt  into  stock,  give  up  their  priority,  and  come  in  on 
the  footing  of  other  stockholders;  and  still  nothing  was  aei*om- 
plished  or  done  to  avert  the  sale  except  a  resolution  asking  that  the 
sale  be  postponed,  and  this  was,  of  course,  refused  by  the  creditors. 
At  the  sale  of  the  Louisiana  end  of  the  road  it  was  agreed  that  the 
road  should  be  bid  in  for  those  creditors  .and  for  the  Louisville  bond- 
holders, these  defendants,  and  the  same  agreement  as  to  the  Texas 
part  of  the  road.  It  was  the  only  means  that  the  defendants  had  of 
saving  their  loan,  and  to  stand  by  and  permit  a  part  of  the  road  to  be 
sold  without  becoming  interested  in  some  way  simply  meant  a  loss 
of  their  entire  investment. 

The  whole  road  was  sold  subject  to  the  Texas  lien  and  that  of  the 
defendants,  amounting  to  nearly  $400,000;  and  when  every  reason- 
able effort  had  been  made  by  these  defendants  and  the  members  of 
the  old  board  to  induce  the  stockholders  to  do  that  which  the  de- 
fendants did,  or  to  payoff  these  creditors,  and  the  defendants  would 
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release  their  lien  and  take  their  loan  as  stock.  When  the  crc^ditors 
began  to  sue  it  was  but  natural  that  the  corporation  should  enter  its 
appearance  to  claims  that  were  just  no  as  to  have  the  entire  matter 
settled  and  ^ive  to  just  claimants  an  opportunity  to  come  in  with 
other  creditors. 

Looking:  to  the  entire  testimony  connected  with  the  condition  of 
this  road,  no  one  could  have  been  willirtj?  to  have  assumed  the  con- 
trol ot*  this  corporate  property  and  pay  off  its  indebtedness  but 
those  who  were  driven  10  such  a  course  as  the  only  means  of  saving 
their  debts.  In  fact,  the  weight  <if  the  testimony  shows  that  the 
purchasers  paid  full  value  for  the  road,  subject  to  the  liens  upon  it, 
and  that  the  land  grant  by  the  state  of  Texas,  and  the  subse- 
quent extension  of  the  road  by  the  new  corporation,  and  its  sale  in 
March,  1872,  to  tlie  Texas  Pacific  Railroad  Company,  o.  ened  the 
eyes  of  the  stockholders,  or  some  of  them,  to  the  fact  that  they  had 
made  a  mistake  in  not  further  aiding  the  road  in  the  payment  of  its 
debts. 

After  the  new  company  was  organized  in  May,  1868,  and  formed 
solely  of  those  who  had  lien  claims  at  the  date  of  the  purchase,  these 
defendants  were  willing  and  offered  time  and  again  to  sell  their 
interest  lor  less  than  it  cost  them.  Meetings  were  held  in  Louisville 
and  New  York,  after  this  purchase  by  the  defendants,  for  the  pur- 
pose of  trying  to  get  some  relief,  but  the  stockholders  failed  to  assert 
any  right  or  make  any  proposition  that  was  just  and  equitable  to 
these  defendants,  and  not  until  this  suit  was  Instituted  in  the  year 
1873  was  this  charge  of  fraud  on  the  part  of  Hall,  consistina:  of  dec« 
larations  made  by  him  at  the  sale  and  at  other  places  to  deter  bid- 
ding, which,  when  examined  with  the  conflicting  testimony,  would 
forbid  the  conclusion  that  Hall  was  attempting  to  defraud  those 
whcxse  interests  were  identical  with  his,  and  who,  in  conjunction 
with  the  directory,  had  used  every  means  to  retain  the  railroad  prop- 
erty for  the  benetit  of  the  old  stockholders. 

After  these  defendants  had  extended  the  road,  under  the  new 
organization,  by  their  individual  credit  to  the  amount  of  several 
hundred  thousand  dollars  and  obtained  valuable  grants  of  land 
from  the  state  of  Texas,  enabling  them  to  sell  their  franchise  for  a 
large  sum,  depending,  however,  upon  the  value  of  this  land  grants 
then  tills  action  was  instituted  in  the  Louisville  Chancery  Court  in 
the  year  1873  by  a  single  stockholder,  Osborn,  owning  six  shares  of 
old  stock,  in  which  it  is  charged,  first,  that  Hall,  the  purchaser,  being 
a  director,  was  guilty  of  actual  fraud  in  procuring  the  sale  and  by 
investing  nimseif  with  title  as  purchaser ;  and,  secondly,  that,  being 
a  director  and  making  the  purchase,  he  held  the  road  as  trustee  for 
the  old  corporation. 

We  have  already,  by  a  statement  of  the  prominent  facts  in  this 
ease,  determined,  in  effect,  that  no  actual  fraud  existed,  and,  in 
addition  to  these  facts,  it  may  be  remarked  as  a  little  singular  that, 
with  a  quorum  of  stockholders  at  the  meeting  in  Marshall,  Texas, 
for  the  purpose  of  preventing  this  sale,  at  which  Hall  became  the 
purchaser  for  himself  and  defendants,  that  no  stockholder  had  dis- 
covered this  fraud,  and  that  those  who  lived  near  the  construction  of 
this  road  and  in  a  state  \vhere  ir  is  located  and  where  all  the  evi- 
dence existed  and  the  condition  of  the  road  well  known,  should 
remain  silent  and  intrust  the  preparation  and  conduct  of  the  suit 
to  the  small  stockholders  in  Louisville,  where  stock  is  owned  to  the 
extent  of  several  hundred  thousand  dollars,  if  there  great  wrongs 
had  been  perpetrated  by  these  defendants,  or  that  the  trustees  or  • 
directors  of  the  old  corporation  should  be  ignored  by  this  appellant 
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or  they  remain  silent  if  the  beneficiaries  of  the  trust  confided  to 
them  were  being  defrauded  out  of  their  stock. 

It  is  certainly  persuasive  that  the  acts  of  Hall  were  in  the  best  of 
faith,  and,  as  we  think,  carried  with  them  no  badj^e  of  fraud,  else 
men  of  such  hi^^h  repute  would  not  have  stood  by  and  permitted 
their  own  interests  to  be  sacrificed  when  every  opportunity  was 
afforded  them  to  prevent  it;  but,waivinfi:  the  question  as  to  the  right 
of  action  beinj?  in  this  stockholder,  we  have  no  hesitation iu  condud- 
injf  that  no  actual  fraud  existed  or  was  practiced  by  Hall  or  any  of  the 
defendants. 

The  stock  in  the  old  corporation  amounted  to  over  $1,000,0(10, 
and  the  repr(»sentative  of  six  shares  of  this  stock  is  complain- 
ing for  all  the  rest,  and  many  of  them,  if  not  all,  cojcnizant  of 
the  condition  of  the  corporation,  and  that  a  sale  could  be  and  had 
been  made  depriving  them  of  all  further  interests  in  the  franchise, 
and  conceding,  when  the  old  road  has  been  converted  by  its  exten- 
sion into  a  new  road  and  the  old  corporation  dissolved,  that  one 
individual  stockholder  should  be  heard  in  his  own  behalf  upon  a 
proper  state  of  case,  we  think  in  this  case  there  is  no  reason  for  giv- 
ing relief  on  the  ground  of  actual  fraud,  as  none  exists. 

As  said  by  the  Supreme  court,  in  the  (ase  of  Dimpfell  v.Ohio  Rail- 
way Co.,  lie  U.  S.,  209,   when  an  individual  stockholder  sought  to 
set  aside  or  annul  certain  bonds  executed  by  the  railway  company 
on  a  part  of  its  then  road  known  as  the  Springfield  division,  "We 
are  not  informed  of   any  appeal  by  them  to  the  directors  to  stay 
these  bonds  in  this  rtspect,  nor  of  any  representation  of  the  want 
of  power  to  make  the  purchase  and  issue  the  bonds.      A  stock- 
holder must  make  a   better   showing  of   wrongs  he  has    suflVred 
and  of  eflx)rts  to  obtain  relief  against  them,  etc.    It  is  not  enough 
that  there  may  be  a  doubt  as  to  the  authority  of  the  directors 
or  as  to  the  wisdom  of  their  proceedings,*'  etc.       In  this  case, 
after  the  lapse  of  four  or  five  years,  and  when  these  defendants 
had  advanced  $100,000  to  relieve  the  road  from  financial  trouble, 
and      had    offered    to  make   a   sacrifice  of    their  entire  loan  by 
taking  it  in  stock  if     the   stockholders     would     pay    off    these 
debts,  it  is  too  late  for  a  stockholder  to  complain  of  fraud  when 
circumstances  have  changed  and  the  purchasers  of  the  road,  by 
their  individual  effort  and  credit,  have  given  it  value.    Besides,  two 
sales  had  already  been  made,  and  the  numerous  stockholders  showed 
no  disposition  to  avoid  the  sale  of  the  franchise;  and  if  acquiescence 
for  five  years  is  not  sufficient  to  defeat  the  recovery,  it  is  a  fact  indi- 
cating clearly  their  purpose  to  abandon  the  enterprise. 

The  plea  as  to  ignorance  of  facts  connected  with  the  sale  can  afibrd 
no  excuse ;  that,  'when  attempted  to  be  established,  is  repelled  by 
testimony  of  a  convincing  character.  Burkhart,  who  was  familiar 
with  the  organization  from  the  beginning,  and  who  seems  from  the 
proof  to  have  been  endeavoring  to  speculate  in  his  own  interest, 
must  have  known  the  material  facts  connected  with  this  contro- 
versy, and  his  own  testimony  establishes  no  right  in  the  old  com- 
pany. 

The  remaining  question  in  this  case  is  as  to  the  right  of  the  plaint- 
iff to  avoid  the  sale  or  to  make  the  defendants  responsible  for  the 
profits,  for  the  reason  that  Hall,  the  purchaser,  was  a  director  of  the 
corporation  at  the  time  the  purchase  was  made  for  himself  and 
his  codefendants.  It  is  well  settled  that  where  a  director  or 
trustee  deals  with  the  subject  of  the  trust  his  acts,  as  a  general 
thing,  will  be  declared  void  at  the  instance  of  the  bene- 
ficiaries  of  the  corporation  he   represents;    but   this   rule  does 
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not  prevent  a  director  or  stockholder  in  a  corporation  from 
loaning  the  corporation  money,  and  from  securing:  the  loan 
by  mortKaiare  or  otherwise,  nor  from  enforcing  his  lien  or 
collecting  his  debt  when  due.  He  is  like  any  other  creditor,  but, 
being  intrusted  as  creditor  and  director,  he  must  do  nothing  that 
would  tend  to  injure  the  corporation  by  making  false  statements  or 
representations  that  are  untrue  with  a  view  of  getting  the  prop- 
erty at  a  sacrifice.  He  is  held  to  a  higher  degree  of  good  faith  than 
a  creditor  who  has  no  interest  in  the  corporation.  This  is  about  the 
only  difference.  In  this  case  the  necessity  for  the  loan  existed,  and 
so  pressing  was  the  condition  of  affairs  that  the  road  would  have 
been  sold  at  once  but  for  the  loan.  It  relieved  the  corporation  for 
the  time  being,  and  still  other  loans  were  made  by  the  defendants 
to  again  relieve  the  corporation  from  pecuniary  trouble,  and  the 
stockholders,  indifferent  to  these  creditors  and  unwilling  to  increase 
their  stock  for  even  $1  on  the  share,  stood  by  and  permitted  these 
sales,  and  compelling  Hall  to  look  to  his  own  conduct  for  the  secur- 
ity of  his  debt.  This  he  had  the  right  to  do,  and  there  is  no  pre- 
tense that  Hall  connived  at  these  suits  or  was  instrumental  in  having 
the  road  sold,  but  on  the  contrary  these  defendants  regarded  their 
loan  as  gone,  and  made  every  effort  to  induce  the  stockholders  to 
hold  on  to  the  road  by  paying  off  an  indebtedness  that  did  not 
exceed  (leaving  out  the  mortgage  to  the  state  of  Texas)  $le50,00(). 

In  the  case  of  the  Levin  Lick  Oil  Company  v.  Marbery,  91  U.  S.,  -— , 
Mr.  Justice  Miller  reviews  the  doctrine  in  reganl  to  the  liability  of 
a  director  who  deals  with  a  corporation,  and  holds  that  if  he  be  a  sole 
director  he  must  exercise  the  best  of  faith  towards  the  corporation. 
In  other  words,  if  he  becomes  a  party  to  a  contract  with  his  corpo- 
ration '*his  candor  and  fair  dealing  is  increased  in  the  precise  degree 
that  his  representative  character  is  given  him  power  and  control 
derived  from  the  confidence  reposed  in  him  by  the  stockholders  who 
appointed  him  their  agent.''  Measuring  the  obligation  of  Hall  to  his 
corporation  by  this  standard,  we  see  no  reason  for  finding  any  lia- 
bility on  him  or  his  codefendants.  He  was  not  at  a  meeting  or  the 
board  of  directors  but  once,  and  then  for  the  purpose  of  saving  the 
road  if  possible.  H6  lived  in  Louisville,  Ky.,  and  the  ooard  held 
its  meetings  in  Texast  and  good  fortune  only  saved  nim  and  his  co- 
<lefendants  from  the  same  wreck  that  destroyed  the  old  corporation, 
and,  upon  a  caretul  review  of  this  entire  record,  we  are  satisfied  that 
no  fraud,  actual  or  constructive,  exists  in  this  case,  and,  therefore, 
the  finding  by  the  chancellor  below  must  be  affirmed. 


Ohio  Valley  Railway  Co.  v.  Watson's  adm'r. 
iJ^iled  Jan.  31,  1893.) 

1.  Neglect — Railroads — Evidence  concerning  the  unsafe  condition  of  the  roadbed 
Mear  as  well  as  at  the  plaoe  of  an  aooideut,  which  rasolted  from  the  derail- 
ment of  a  train  alleged  to  have  been  oaased  by  saoh  defective  roadbed,  is 
oompetent  where  the  evidence  ia  conflicting  as  to  the  condition  of  the  road 
at  the  point  of  the  accident.  Although  defective  rails  or  cross-ties  100  feet 
from  the  place  of  the  accident  coald  not  have  caused  it,  still  the  evidence 
4sonoerning  the  roadbed  at  sach  distance  to  some  extent  corroborates  the 
statements  of  one  party  or  the  other  as  to  the  condition  of  the  road  where 
the  derailment  occurred . 
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Evidence  relating  to  rotten  cross-ties  within  100  feet  of  the  place  of  the 
derailment  waR  competent  in  this  case;  but  such  evidence  relative  to  the 
condition  of  the  roadbed  at  a  much  greater  distance,  such  as  a  mile,  would 
be  incompetent. 

2.  5//WC'— Even  if  such  evidence  as  to  cross-ties  H.K)  feet  distant  from  the 
place  of  derailment  was  incompetent  evidencd,  the  railroad  could  not  com' 
plain  of  itt;  introduction  by  the  phiintifT  after  it  had  first  offered  tustimouf 
of  its  emplo^^es  and  agents  as  to  the  condition  of  its  roadbed  at  socb 
points. 

3.  Same — Defective  roadiwd — While  a  railroad  company  is  not  an  insurer  of 
its  passengers  against  all  accidents,  it  is  liable. for  injuries  to  them  resulting 
from  an  unsafe  and  defective  roadbed  that,  by  the  exercise  of  proper  care, 
could  have  been  guarded  against  or   repaired. 

4.  One  taking  pnssa^'e  on  a  Jft'ij^ht  train  assumes  tlie  addilional  risks  of  aici- 
dent^  if  any,  that  nrp  necessarily  incident  to  a  passage  in  such  train  in  ex- 
cess of  those  incurred  on  a  passenger  train  on  the  same  road. 

But  the  railroad  owes  a  passenger  ou  a  freight  train  the  same  duty,  as  to 
keeping  the  roadbed  iQ  safe  condition,  that  can  be  demanded  of  it  by  one 
on  a  passenger   ^rain. 

J.  F.  Clay  and  Henry  Huo^hes  and  Yeaimin  «fe  Lockett  for  appel- 
lant. 

John  Young  Brown  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Hender-on  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  March  of  the  year  1891)  the  plaintiff's  intestate,  James  A.  Wat- 
son, wanted  passage  on  a  special  freight  train  belonging  to  the  Ohio 
Valley  Rjiilway  C^)inpany  from  the  town  of  Morgrantield  to  Corydon* 
Kentucky.  Th(Kse  \i\  charge  of  the  train  refased  first  to  let  him  travel 
upon  it,  hut,  being  informed  by  him  that  his  father  wasdying  and  that 
he  was  anxious  to  be  with  him  before  his  death,  the  superintendent 
of  the  road  at  that  point  consented  he  should  go,  and  upon  his  pay- 
ing the  regular  passenger  fare  he  started  on  his  journey.  Before 
reaching  Corydou  the  caboose  in  which  he  was  riding  left  the  track 
and  was  dragged  several  hundre<l  feet  over  the  i*n»ss-ties  and  finally 
throw^n  off  the  track  upon  Watson,  killing  him  instantly. 

This  action  was  instituted  by  his  personal  representative,  alleging 
that  Watson  lost  his  life  by  the  gross  and  willful  neglect  of  the  com- 
pany. There  are  no  particular  acts  of  negligence  alleged  in  the  peti- 
tion, but  an  answer  was  filed  denying  any  neglect,  and  averring  that 
the  car  was  thrown  from  the  track  by  inevitable  casualty  and  with- 
out fault  on  the  part  of  the  defendant,  and  further,  when  the  int««- 
tate  saw  the  danger  he  negligently  leaped  or  attempted  to  leap  from 
the  car  when  the  circumstances  transpiring  were  not  such  as  to  im- 
press an  ordinarily  prudent  man  with  the  necessity  of  attempting  to 
leave  the  car,  and  that  his  own  neglecit  lost  him  his  life.  A  reply 
was  filed  negativing  the  averments  of  the  answer,  and  the  cause 
heard  by  a  jury  that  returned  a  verdict  for  $6,250  in  damages. 

On  the  trial  of  the  cause  th«  railroad  company  claimeil  the  burden 
of  proof  and  was  adjudged  entitled  to  open  and  close  the  argument, 
to  which  the  plaintiff  excepted,  but  as  a  recovery  was  had  the  ques- 
tion raised  beiow  is  not  here  for  decision. 

The  railroad  company  having  claimed  the  burden  proceeded  with 
its  testimony  in  relation  to  the  condition  of  the  railway  track  at  the 
place  where  the  accident  occurred,  and  a  number  of  witnesses  faipil- 
iar  with  the  track  and  its  condition  testified  that  the  cross-ties  were 
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«ound  and  the  road  in  excellent  repair;  engineers,  roadmaster,a8  well 
as  others  not  connected  with  the  road,  spoke  of  the  road  as  beinj^  in 
excellent  repair,  both  at  and  near  the  place  where  the  derailment 
took  place;  also  that  the  cars  were  movlnjc  at  the  ordinary  rate  of 
speed  for  a  freight  train  when  the  accident  happened.  The  defective 
condition  of  the  railway  track  and  its  lies  and  the  prreat  speed  of  the 
train  seem  from  the  testimony  to  have  constituted  the  neglect  caus- 
ing the  df^ath  of  Watson,  and  the  testimony  was  confined  to  those 
acts  of  negligence. 

When  the  defense  closed  the  case  the  plaintiffs  testimony  showed, 
and  that  by  a  number  of  witnesses,  the  bad  condition  of  the  track, 
the  decayed  appearance  of  the  cross-ties  and  its  afiparent  unsafe  con- 
dition. 

This  unsafe  or  defective  condition  was  not  only  made  to  appear  at 
the  place  of  the  accident,  but  for  several  hundred  feet  on  each  side  of 
it,  beginning  at  the  point  where  the  derailing  first  occurred.  It  was 
objected  below,  and  made  a  ground  of  reversal  in  this  court,  that  the 
court  erred  in  permitting  the  plaintiff  to  prove  the  defective  condi- 
tion of  the  road  at  any  other  point  than  that  of  the  accident,  and 
while  we  are  satisfied  proof  of  its  condition  in  close  proximity  to  the 
place  of  the  injury  would  have  been  competent,  after  showing  the 
decayed  ties  at  the  place,  still  the  appellant  tipened  the  door  to  this 
character  of  testimony  by  first  proving  the  condition  of  the  road,  not 
only  at  the  place  of  the  injury,  but  along  the  entire  track  in  and 
about  the  place  of  the  injury. 

A  railway  is  not  an  insurer  against  all  accidents,  but  where  the  in- 
jury results  from  a  defect  that,  by  the  ex(  rcise  of  proper  care,  could 
have  been  provided  against  by  the  company,  it  then  becomes  liable. 
The  jury  were  so  told  in  an"  instruction  that  could  not  have  been 
misunderstood.  But  where  the  injury  results  from  rotten  lies,  and  the 
contention  is  that  they  are  sound,  wt?  are  not  prepared  to  say.  tiie  tes- 
timony being  conflicting,  that  proof  as  to  its  defective  condition  on 
account  of  rotten  ties  near  to  as  well  as  at  the  place  of  the  accident 
W'ould  be  incompetent.  It  is  true  that  a  rotten  tie  100  feet  distant 
from  when  the  train  was  derailed  could  not  have  caused  the  acci- 
dent, but  when  one  side,  the  plaintiff,  shows  that  the  ties  were  rot- 
ten at  the  place,  and  the  defendant  that  they  were  sound,  the 
defective  or  sound  condition  of  tlie  t'es  within  100  feet  on  each  side 
of  the  place  of  the  accidecit,  or  for  a  further  distance,  would,  to  some 
extent,  corroborate  the  statements  of  the  one  side  or  the  other. 

In  Vicksburg,  cVc,  Railroad  Company  v.  Putnam,  reported  in  118 
United  States,  o4o,  the  Supreme  ('ourt,  through  Mr.  JusticeGray,  said; 
**There  being  evidence  tending  to  show  the  accident  was  caused  by 
a  worn-out  rail,  it  was  within  the  discretion  of  the  court  to  admit  ev- 
idence that  the  general  condition  of  that  portion  of  tlie  road  which 
included  the  place  where  the  accident  occurre(i  had  long  been  bad, 
etc.  *  *  *  Such  evidence  had  some  tendency  to  prove  both  that 
a  worn-out  rail  was  the  cause  of  the  accident  and  the  defendant  had 
neglected  to  repair  the  delect." 

A  similar  (question  was  raised  in  the  case  of  Lidekum  v.  The  W., 
St.  L.  &  P.  Ry.  (Jo.,  08  Missouri,  400,  in  which  the  Supreme  Court 
held  *'the  condition  of  the  roadbed,  at  the  place  or  in  the  immedi- 
ate vicinity  of  the  accident,  may  be  shown." 

The  opinion  of  this  court,  in  the  case  of  L.  <fe  N.  R.  R.  v.  Fox,  re- 
ported in  11  Bush,  41);1,  is  not  opposed  to  the  admission  of  this  char- 
acter of  testimony,  as  it  was  there  held  **the  portions  of  the  track  to 
which  the  evidence  related  were  too  remote  from  the  scene  of  the 
accident  to  have  contributed  to  it." 
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If,  therefore,  the  appellee  had  offered  evidence  conducing:  to  show 
that  parts  of  the  road,  a  mile  away  or  a  greater  distance,  had  defect- 
ive ties  upon  it,  the  court  should  have  excluded  it  froaj  the  jury;  but 
when  you  bring  the  condition  of  the  ties  in  as  close  proxinoity  to  the 
place  of  the  injury  as  was  done  in  this  case,  the  testimony  was  com- 
petent for  the  reasons  already  stated. 

The  court  told  the  jury  *'that  in  taking  passage  on  a  freight  train 
the  intestate  took  upon  himself  the  additional  risks,  if  any,  in  ex- 
cess of  the  risks  incident  to  a  passage  on  the  same  road  in  a  passen- 
ger train. *' 

This,  we  think,  is  good  law,  and  it  would  not  have  been  proper  to 
have  told  the  jury  that  the  risk  of  losing  his  life  or  of  being  injured 
was  greater  on  the  one  than  on  the  other.  The  jury  knew  that  the 
comfort  in  traveling  was  not  the  same,  and,  from  the  instructions,  the 
passenger,  when  being  transported,  assumed  the  risk  necessarily  in- 
cident to  the  mode  of  travel  he  had  adopted.  While  derailment  i» 
more  liable  tq  happen  on  heavy  freight  trains  than  on  passenger 
trains,  the  passenger  assumes  no  greater  risk  as  to  the  condition 
of  the  cross-ties  or  the  condition  of  the  road  for  the  safety  of  trains 
moving  upon  it. 

As  said  by  the  Supreme  Court,  in  Indianapolis  A  St.  L.  R.  R  Co. 
V.  Hurt,  93  U.  S.,  291,  **life  and  limb  are  as  valuable,  and  there  is 
the  same  right  to  safety  in  the  caboose  as  in  the  palace  car."  The 
highest  degree  of  care  and  diligence  is  required  for  the  safety  of  the 
passenger  on  either  the  one  train  or  the  other,  and  proper  vigilance 
means  the  exercise  of  such  care,  as,  when  exercised  by  prudent  men 
in  the  manngement  and  supervision  of  the  road  and  the~ train,  would 
prevent  any  such  accidents. 

The  speed  with  which  the  train  was  moving  was,  if  evidence  for 
the  plaintiff  be  true,  dangerous  to  those  upon  it,  and  while  the 
preponderance  of  the  evidence  on  the  issue  as  to  the  momentum  of 
travel  may  be  with  the  appellant,  still  there  was  soflicient  proof  on 
the  part  of  the  plaintiff  to  justify  the  court  in  instructing  the  jury 
on  that  branch  of  the  case.  We  might  add  that  the  weight  of  the 
testimony  on  both  issues' was  with  the  defendant,  and  still  there  was 
much  evidence  for  the  plaintiff  on  the  issue  as  to  the  defective  con- 
dition of  the  rails,  and  of  such  a  character  as  must  end  the  litigation 
where  the  law  has  been  properly  given,  and  that  the  instructions 
were  as  favorable  for  the  clefense  as  could  well  have  been  given  can 
not  be  doubted. 

The  judgment  below  is,  therefore,  affirmed. 


Terrill.  v.  Town  of  Bloomfield,  &c. 

(Filed  March  18,  1893— iVb^  to  be  reported.) 

John  D.  WicklifTe  for  appellant. 

John  A.  Fulton  for  appellee.  ^ 

Appeal  from  Nelson  Circuit  Court. 

*Judge  Pryor  delivered  the  following  response  to  petition  for  re- 
hearing : 

If  it  be  true,  as  insisted  upon  by  the  appellant,  that  the  plat  It^if 
is  sufficient  evidence  of  the  location  of  these  streets  and  alleys  sought 

*For  opinion  in  this  case  see  an/r^  577. 
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to  be  opened,  a  conclusion  in  which  we  are  not  disposed  to  concur, 
still  it  appears  from  the  answer  of  the  lot  owners,  who  now  have  the 
possession. of  what  is  claimed  to  be  the  streets  of  the  town,  that  this 
possession  has  been  continued  and  adverse  by  an  actual  possession 
and  enclosure  for  a  perio<i  of  over  half  a  century  anterior  to  the  bring- 
ing of  this  action,  and,  if  so,  no  recovery  can  be  had.  The  case  was 
submitted  on  the  pleaaings,  and  a  judgment  necessarily  followed,  as 
there  was  no  denial  of  this  adverse  holding  by  the  appellees  and 
their  vendors.  The  town,  through  its  council  or  board  of  trustees, 
did  authorize  the  opening  of  the  streets,  and,  after  doing  so,  very 

Sroperly  declined  to  enforce  the  ordinance,  if  this  adverse  holding 
y  the  lot  owners  was  an  admitted  fact.  It  stands  admitted  by  the 
record,  and  no  judgment  should  be  rendered  against  the  town  for 
failing  to  do  that  which  the  pleadings  in  this  case  show  they  had  no 
right  to  do. 

The  law  relied  on  by  the  plaintiff  as  to  the  right  of  the  property 
owner,  abutting  on  the  streets  of  a  town,  to  the  use  of  those  streets  is 
not  questioned,  but  in  this  caae  no  streets  were  ever  laid  off  or  used 
in  any  way  by  the  town,  and  only  exist  on  the  plat  as  recorded.  If 
the  statute  of  limitations  had  not  been  pleaded,  and  the  locality  of 
the  streets  established,  showing  that  they  were  located  by  the  plat 
on  the  ground  in  possession  of  the  defendant,  the  chancellor  would 
direct  them  opened,  as  there  seems  to  have  been  no  objection  to  the 
manner  of  the  proceeding;  but  when  the  statute  is  interposed,  show- 
ing an  adverse  holding  much  larger  than  the  statutory  bar,  it  ends 
the  controversy.  There  can  be  no  question  but  that  prior  to  the  act 
of  1873  the  statute  could  have  been  pleaded  in  a  case  of  this  sort  in 
the  same  mdnner  that  it  could  have  been  pleaded  between  natural 
powers. 

The  General  Statutes  provide  that  no  adverse  holdings  shall  begin 
until  the  occupant  notifies  the  town  or  city  authorities  of  his  purpose 
to  hold  and  claim  as  against  the  town  or  city,  but  the  plea  well  shows 
that  the  possession  under  this  adverse  claim  had  ripened  into  a  title 
long  before  the  statute  of  1873  was  enacted. 

A*  town  or  city  could  be  barred  from  a  recovery  prior  to  the  act  re- 
ferred to  in  the  same  manner  that  an  individual  claimant  could 
have  been,  as  has  been  adjudged  in  several  cases.  (Dudly  v.  Frank- 
fort, 12  B.  M.,  610;  Rowan's  ex'or  v.  Portland,  8  B.  M.,  232.) 

The  petition  is,  therefore,  overruled. 


KENTUCKY  SUPERIOR  COURT. 


Snydek,  Ac.  V.  Fidelity  Trust  &  Safety  Vault  Ck). 
(Filed  Jan.  18.  1893.) 

1.  Liability  of  guardian  for  costs~k  gaardian  who  brings  or  prosecutes  an 
action  for  his  ward  is  liable  tor  the  costs  which  accrue  daring  his  oondact 
of  the  action  unless,  by  an  order  of  coort,  he  be  allowed  to  sne  in  forma  pau- 
peris. And  this  rale  applies  also  to  the  costs  on  a  cross  petition  filed  by  a 
guardian-  ^ 

2.  Allowance  to  guardian  ad  litem— It  is  the  dnty  of  the  court  to  allow  to  a 
gnardian  ad  litem  a  reasonable  fee  for  his  services  to  be  paid  by  the  plaintiff 
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and  taxed  as  ooRts.  And  where  an  infant  Ir  made  a  defendant  to  an  on^i' 
nal  petition  and  also  to  a  cross  petition  in  the  same  action,  and  the  same 
person  is  appointed  guardian  ad  litem  tor  him,  both  on  the  original  petition 
and  on  the  cross  petition,  the  guardian  ad  liUm  is  entitled  not  only  to  an  al- 
lowance against  the  plaintiff  in  the  original  petition  for  his  services  in  pre- 
paring and  presenting  the  infant's  defense  thereto,  bat  also  to  an  allowaoce 
against  the  plaintiff  in  the  cross  petition  for  his  services  on  the  cross  ac- 
tion. 

Willson  &.  Thum  for  appellants. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

Solomon  Froman  died  in  Jefferson  county,  leaving  a  large  and 
valuable  property,  and  his  executor  brought  a.  suit  seeking:  a  con- 
struction of  his  will  and  a  settleijient  of  his  estate. 

In  this  action  an  infant,  Laura  Goss,  to  whom  the  decedent  had 
devised  a  house  and  lot  worth  about  |;5(K),  was  a  party  defendant,  and 
Burton  Vance  was  appointed  her  guardian  ad  litem.  During  its  pen- 
dency a  claim  to  the  whole  estate  was  made  by  Solomon  White 
lYoman,  an  infant,  and  his  guardian,  the  Fidelity  Trust  and  Safety 
Vault  Company,  filed  an  answer  setting  up  this  claim  and  its  l»sis, 
which  pleading  was  made  a  cross  petition  against  all  of  the  dece- 
dent's heirs  and  deviseas,  including  the  infant,  Laura  Odf^^. 
Upon  the  filing  of  this  paper  a  summons  was  issued  against  and 
served  upon  her,  and  the  same  attorney  was,  by  another  order  of 
the  court,  appointed  her  guardian  ad  litem  to  prepare  and  present 
her  defense  against  this  cross  action,  who,  during  the  whole  progress 
of  the  case  in  the  court  below  and  tne  Court  of  Appeals,  representtnl 
her  interests  ably  and  well. 

Solomon  White  Froman's  claim  was  defeated,  and  <m  the  return 
of  the  mandate  of  the  Court  of  Appeals  the  chancellor  allowed  Mr. 
Vance  a  fee  for  his  services  as  such  guardian  ad  litem  on  the  original 
petition  ^100  in  the  court  below  and  $101)  in  the  C'ourt  of  A[>pvals 
and  overruled  his  motion  for  an  allowance  of  |I,00n  for  his  services  in 
the  cross  petition  against  the  Fidelity  Trust  and  Safety  Vault  Com- 
pany, guardian  of  the  infant,  Solomon  White  Froman.  From  the 
order  refusing  this  latter  allowance  he  prosecutes  this  appeal.  The 
court  erred  in  refusing  to  make  the  guardian  ad  litem  a  "suitable  al- 
lowance for  his  services  on  the  cross  action.  A  summons  on  the 
cross  petition  was  issued  and  served  on  Laura  Goss  in  order  to  brinjf 
her  before  the  court  on  the  issues  in  that  pleading  made,  and  the  ap- 
pointment of  a  guardian  ad  litem  then  followed  as  a  matter  of  law. 
That  it  was  the  same  attorney  who,  by  appointment  of  the  court, 
represented  the  same  infant  on  the  original  petition,  does  not  change 
the  fact  that  he  was  entitled  to  a  fee.  He  was  acting?  in  a  double  ca- 
pacity and  was  entitled  to  a  double  allowa.u-e. 

Solomon  White  Froman  was  the  u n ii access ful  party  in  the  litijja- 
tion  growing  out  of  the  tiling  of  his  cross  petition  by  his  jj:uardian, 
and  the  guardian  is,  under  the  law,  responsible  for  the  fees  of  the 
guardian  ad  litem.  A  guardian  who  brings  or  prosecutes  an  action 
for  his  ward  is  liable  for  the  costs  which  accrue  during  his  conduct 
of  the  action,  unless  he  be  allowed  to  sue  in  forma  pauperise  by  an 
order  of  the  court.  (Subsection  2,  section  .S7,  Civil  Code.)  Audit  is  the 
duty  of  the  court  to  aHow  to  the  guardian  ad  litem  a  reasonable  fee 
for  his  services,  to  be  paid  by  the  plaintiffs  and  taxed  in  the  cost'. 
(Subsection  4,  section  87,  Civil  Code.) 
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Here  the  appellee  was  the  guardian  of  the  plaintiff  in  the  cross  ac- 
tion, did  not  sue  in  forma  pauperis  and  was  the  Ufisucceasful  party. 

The  question  is,  what  is  a  reasonable  allowance?  The  interest  of 
Mr,  Vance's  client  amounted,  as  we  have  said-,  to  only  about  $500. 
The  real  value  of  his  services,  which  the  proof  and  the  record  on  the 
original  appeal  show,  were  most  industriously  and  skillfully  per- 
formed, far  exceed  that  amount,  but  it  seems  to  us  that  he  should 
be  allowed  a  sum  commensurate^  not  with  the  value  of  his  services, 
but  with  the  value  of  the  interests  of  the  party  by  him  represented. 

One  hundred  dollars  in  the  lower  court  and  one  hundred  in  the 
•Court  of  Appeals  we  regard  as  a  reasonable  all(»wance  under  the  cir- 
cumstances, and  the  judgment  is,  therefore,  reversed,  with  instruc- 
tions to  the  court  below  to  make  him  this  allowance  against  the 
appellee,  and  for  further  proceedings  consistent  with  this  opinion. 


Traders  Deposit  Bank  v.  Chiles,  Thompson  &  Co. 
(Filed  Jan.  18,  1893.) 

1.  Negotiable  instrumeftts — Assfjinmeni  upon  separate  paper—To  make  the  as- 
signor of  a  promissory  note  liable  aj*  indorser  of  a  bill  of  exchange,  upon 
the  fi^round  that  the  note  has  been  indorsed  to  and  discoanted  by  an  incor- 
porated bank  at  which  it  in  made  payable,  the  indorsement  mu.st  be  upon 
the  instrument  itself,  or  on  a  piece  of  paper  mo  attached  to  the  orijjinal  in- 
fltrament  as  in   effect   to  become   part   thereof  or  be   incorporated  with  i^. 

'  An  assignment  upon  a  separate  and  distinct  paper  does  not  amount  to    an 
indorsement. 

2.  Stiwe — In  an  action  by  a  bank  seeking:  to  b.old  the  defendants  liable  as 
indoTsers,  an  allegation  in  the  petition  that  plaintiff  has  taken  all  negoti- 
ble  papers  offered  to  it  for  discount  by  defendants  with  the  understanding 
and  agreement  that  it  should,  at  all  times,  be  held  harmless  from  the  de- 
fault of  other  parties  to  the  paper  discounted  by  it  for  defendants,  and  that 
they  would,  in  all  such  cases,  be  responsible  as  indorsers  on  samH  and  that 
this  agreement  included  the  note  sued  on,  amounts  to  no  more  thfin  the  al- 
legation of  an  agreement  to  be  answerable  as  indorsers  usually  are— that  is, 
in  event  that  by  due  diligence  and  the  pursuit  of  the  maker  to  insolvency, 
the  debt  can  not  be  collected. 

O'Rear  <fe  Bigfstaff  for  appellant. 

Coruelison  &  McKee  for  appellees. 

Appeal  from  Monttromery  C'iri'uit  Court. 

Opinion  of  the  court  by  Judj?e  lirent. 

The  petition  and  amendments  in  this  case  set  out  that  the  plaint- 
iff is  a  bank  incorporated  by  the  law  of  Kf^nturky;  that  on  May  1, 
1890,  C  Starratt  executed  his  note  for  $110.75,  payable  at  ninety 
days  to  defendant,  MapU^,  at  plaintiff's  bankinaf  house  in  Mt. 
Sterling;  that  Maples  indorsed  and  as-i^ned  it  to  defendants, 
Thompson,  Chiles  &  (^>.;  that  on  May  81,  1800,  the  defend- 
ants, Chiles,  Thompson  &  Co.,  a  firm  tradinj?  under  sud  style, 
composed  of  the  defendants,  \j.  T.  Chiles,  C.  G.  Thompson 
and  C.  8.  Thompson,  did,  in  the  rej^iilar  course  of  business 
of  plaintiff's  bank,  and  for  value  received,  to-wit :  $108.75, 
which  money  said  Chiles,  Thompson  &  Co.  got  the  benefit  of,  and 
which  was  paid  them  by  plaintiff,  discount  said  note  to  plaintiff 
banli,  which  is  now  the  holder  and  owner  thereof;  and  said  defen- 
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dant,  Chiles,  Thompson  &  Co.,  by  writing  filed  in  the  first  amended 
petition  and  marked  '*L.  T.  C,"  and  which  is  referred  to  and  made 
part  hereof  and  which  writing  is  executed  by  defendant,  L.  T, 
Chiles,  member  of  defendant  firm  of  Chiles,  Thompson  &  Co.^ 
and  is  sijrned  Chiles,  Thompson  &  Co.  by  said  defendant,  assigned, 
transferred  and  indorsed  said  note  discounted  to  plaintiff  bank; 
that  defendant,  Chiles,  Thompson  &  Co.,  agreed  to  be  bound  as 
indorsers  of  said  note,  but  by  oversight  and  mistake  failed  and 
neglected  to  sign  their  names  as  indorsers  on  the  back  of  said  not<»y 
and  by  the  writing  marked  **L.  T.  C.,*'  as  aforesaid,  they  undertook 
and  did  indorse  said  not^  on  said  separate  paper,  thereby  becoming 
and  being  b(*und  as  indorsers  of  said  note. 

**  Plaintiff  says  further  that  said  defendants.  Chiles,  Thompson  d; 
Co.,  are  regular  customers  of  plaintiff  bank  and  have  been  dealing 
and  depositing  with  said  bank  since  its  organization,  and  during 
said  time  this  bank  has  taken  all  negotiable  paper  offered  for  dis- 
count through  it  by  defendants.  Chiles,  Thompson  &  Co.,  with  the 
understanding  and  agreement  that  plaintiff  should  at  all  times  be 
held  harmless  from  the  default  or  non-payment  by  other  parties  of 
any  paper  discounted  to  it  by  said  Chiles,  Thompson  <fe  Co.,  and  that 
they  would  in  all  such  cases  be  responsible  as  indorsers  on  same; 
and  that  said  agreement  and  understanding  included  the  note  sued 
on  herein.  That  at  the  time  of  said  discounting  the  defendants. 
Maple  and  Chiles,  Thompson  &  Co  ,  waived  the  protest  of  said  note, 
and  on  August  1,  1890,  and  August  4,  1890,  plaintiff  presented 
said  note  during  regular  business  hours  at  said  Traders  and  Deposit 
Bank,  and  demanded  payment  of  the  same,  which  was  refused ;  that 
no  part  of  said  note  has  ever  been  paid. 

'*  Wherefore,  plaintiff  prays  judgment  that  said  mistake  be  cor- 
rected, and  for  its  debt  of  $110.75  and  6  per  cent,  interest  thereon 
from  August  4, 1390,  until  paid ;  for  its  costs  herein  expended,  and 
for  all  appropriate  special  and  general  relief." 

The  exhibit  marked  **L.  T.  C.,"  referred  to;  is  as  follows: 

Tbadebs  Deposit  Bank,  Mt.  Stkbuno,  Kt. 

Deposited  by  Chiles,  Thompson  A,  Co. 

May  3l8t,  1890— 

Cnrrency 5105  00 

Specie 2  50 

Checks— J.  P.  Copher 62  32 

L.  C.  Davis 1  89 

E.  T.  Reis 17  60 

And  so  on,  crediting  Chiles,  Thompson  &  Co.  With  checks  depos- 
ited, some  twenty,  and  ending  thus : 

S.  M.  Maple  note $305  80 

Btarratt  and  Maples 110  76 

1,417  06 
Less  disoonnt  on  Starratt  note 2  00 

$1,415  05 

Plaintiff  also  filed,  after  this,  a  separate  amendment,  as  follows: 
'*Plaintiff,  by  leave  of  court,  amends  its  petition  tiereiu  for  the 
third  time  and  states  that  C.  Starratt,  the  maker  of  said  note  sued 
on,  was  not  sued  herein  because  on  the  14th  day  of  October,  1890» 
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prior  to  the  filing  of  plaintiffs  petition  herein,  there  was  an  order 
of  injunction  duly  made  in  the  Montgomery  Circuit  Court  in  the 
case  of  Fitzpatriek,  assignee  in  trust  for  C,  Starratt,  plaintiff,  v. 
Traders  Deposit  Bank  and  other  defendants,  enjoining  defendants* 
of  whom  plaintiff  is  one,  from  prosecuting  suits  against  plaintiff, 
Fitzpatrick,  assignor  of  C.  Starratt,  except  in  said  action." 

The  note  mentioned  in  the  pleading  was  filed  as  part  of  the  peti- 
tion. 

To  this  petition  and  its  amendments,  as  set  out  above,  a  general 
demurrer  was  sustained,  and  plaintiff,  refusing  to  plead  further, 
prayed  an  appeal  to  this  court. 

Evidently  the  plaintiff  intended  to  set  out  facts  which  show  the 
defendants  liable,  as  assignors,  by  indorsement,  and  as  there  Is  no  at- 
tempt to  allege  a  prosecution  of  the  maker  of  the  note  to  insolvency, 
nor  to  show  any  diligence  in  pursuing  its  remedies  against  him, 
counsel  for  appellant  were  of  opinion  that  the  facts  set  out  are  such, 
as  show  that  the  note  was  indorsed  to  and  discounted  by  an  incor- 
porated bank,  and  so  put  on  the  footing  of  a  foreign  bill  of  exchange. 
It  seems  to  us  clear  that  while  the  allegations  show  the  note  was  dis- 
counted, they  fail  to  show  it  ever  was  indorsed  to  the  bank.  Plaintiff 
states  that  by  the  separate  writing  marked  **L.  T,  C,"  Chiles, 
Thompson  A  Co.  **assigned,  transferred  and  indorsed  said  note  *  * 
*  *  *  to  plaintiff  bank."  It  does  not  state  by  what  words  or  in 
what  way  the  writing  effected  this  indorsement,  and  the  exhibit 
does  not  enlighten  us.  If  it  was  possible  for  a  separate  writing  to 
effect  this  and  constitute  an  indorsement,  the  petition  itself  should 
have  set  out  how  this  was  done.  In  fact  it  could  not  be  so  done, 
nor,  except  under  circumstances  set  out  hereinafter,  could  the  en- 
dorsement be  on  a  separate  paper.  *'The  indorsement  must  be  placed 
on  the  instrument  itself." 

**As  a  general  rule  the  legal  title  to  a  negotiable  paper,  payable  to 
order,  passes,  according  to  the  law  merchant,  only  by  the  payee's  in- 
dorsement on  the  security  itself.  The  established  exception  to  this 
rule  is,  when  the  indorsement  is  made  on  a  piece  of  paper  so  at 
tached  to  the  original  instrument  as  in  effect  to  become  part  thereof 
or  be  incorporated  with  it.  This  addition  is  called,  in  the  adjudged 
cases  and  elementary  treatises,  an  allonge.  Tne  device  had  its  origin 
in  cases  where  the  back  of  the  instrument  had  been  covered  with  in- 
dorsements or  writing,  leaving  no  room  for  further  indorsements 
therec.n.  But  neither  the  general  doctrines  of  commercial  law  nor 
any  established  exception  thereto  mal^e  words  of  mere  assignment 
and  transfer  of  such  paper,  contained  in  a  separate  instrument  exe- 
cuted for  a  wholly  different  and  distinct  purpose,  equivalent  to  an 
indorsement  within  the  rule  which  admits  the  payor  to  urge,  as  , 
against  the  holder  of  an  unindorsed  negotiable  security,  payable  to 
order,  any  valid  defense  which  he  had  against  the  original  payee." 
(By  Mr.  Justice  Harlan,  in  Osgood  v.  Artt,  17  Cent.  L.  J.,  191;  Law- 
son,  Rights  and  Remedies,  volume  4,  section  1563,  and  note  8.) 
Ana  if  the  law  requires  the  indorsement  to  be  on  the  security  sim- 
ply to  cut  off  the  equities,  certainly  its  requirements  ought  not  to  be 
relaxed  when,  as  in  this  ease,  the  indorsement  would,  by  putting  the 
note  on  the  footing  of  a  bill  of  exchange,  not  only  cut  off  the  equi- 
ties but  enlarge  or  alter  the  res|>onsibilities  of  the  indorsers. 

But  plaintiff  insists  that  even  if  there  was  no  indorsement,  defend- 
ants are  still  liable,  and  that  that  part  of  his  petition  which  alleges 
that  it  has  taken  all  negotiable  paper  offered  for  discount  to  it  by  C., 
T.  &,  Co.,  with  the  understanding  and  agreement  that  it  should,  at 
all  times,  be  held  harmless  from  the  default  of  other  parties  to  the 
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paper  discounted  by  it  for  Chiles,  Thompson  A  Co.,  and  that  they 
would,  in  all  such  cases,  be  responsible  as  indorsers  on  same,  and 
that  the  aforesaid  agrreement  and  understanding  included  the  note 
sued  on,  sets  out  a  good  cause  of  action.  In  the  first  place  this  part 
of  the  pleading  is  mere  narrative  and  not  traven^able  all^ation.aod 
in  the  next  place,  as  a  promise  to  be  held  as  indorsed  is  not  an  indorse- 
ment, construing  it  against  the  rule  as  strongly  as  we  can  in  plaint- 
iff's favor,  it  would  not  amount  to  more  than  an  agreement,  to  be 
answerable  as  indorsers  usually  are;  that  is,  in  event  that  by  due  dili- 
gence and  the  purs»uit  of  the  maker  to  insolvency,  the  debt  can  not 
be  collected.  And  this  agreement,  presumptorily  verlial,  is  without 
.any  alleged  consideration. 
Judgment  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


Gainks  v.  Fitch. 

Filed   Jannary  18,    1893.     Appeal  from   Jefferson  Court  of  Common  Pleas 
Opiiiion  of  the  court  by  Judge  Brent,  affirming. 

1.  Stnfutc'  o/Jrauiis — Pleading — An  answer  denying  the  execution  of  a  con- 
tract Hued  on  raises  an  issue  as  to  whether  it  is  evidenced  as  the  statote  of 
fruods  requires. 

2.  5(f7Wt'— Where  a  parol  contract  for  the  sale  of  land  has  been  perfected 
by  the  execution  and  delivery  of  a  deed  which  has  been  accepted  by  the 
vendee,  the  statute  of  frauds  no  longer  applies. 

3.  Consideration  for  contract-- Pleading — The  proper  mode  of  raising  the 
question  of  consideration  in  a  suit  noon  a  simple  contract  where  no  con- 
sideration is  presumed  is  by  demurrer  to  the  petition.  Still,  where  no  con- 
sideration is  stated,  or  where  that  stated  is  clearly  insufficient,  the  defendant 
may  either  demur  or  support  a  writ  of  error.  Bat  after  verdict  a  defective 
statement  will  be  aided  if,  by  a  reasonable  construction  of  the  whole  decla- 
ration, it  sufficiently  appears  that  there  was  a  consideration  capable  of  stop- 
porting  the  premise. 

4.  Same — Where  one  who  had  retained  a  lien  on  a  tract  of  land  to  secure 
himself  against  loss  by  reason  of' a  mortgage  on  land  which  ha  had  received 
in  exchange  therefor,  agreed  with  the  owner  of  the  land  on  which  he  held 
the  lien  that  if  she  would  sell  tho  land  and  discharge  the  mortgage  on  hi^ 
land  he  would  pay  her  $100.  the  promis*)  to  pay  the  money  was  supported 
by  a  sufficient  consideration,  and,  the  land  having  been  sold  and  the  mort- 
gage   discharged  pursuant  to  agreement,  an  action  lies  to  recover  the  |H)0. 

i>.  A  married  woman  7oho  has  been  empoivered  by  decree  of  court  to  trade  in  ker 
4fwn  name  and  to  sue  and  be  sued  may  sue  alone  as  if  .she  were  an  unmarried 
woman.  Section  34  of  the  Civil  Code,  which  specifies  the  actions  in  which 
married  women  may  sue  alone,  was  not  intended  to  apply  to  a  married  wo- 
man who  has  had  the  powers  of  a  single  woman  conferred  upon  her  by  de- 
cree   of  court. 

O'Neal,  Phelps  &  Pryor  for  appellant;  B.  F.  Camp  for  appellee. 

Headlt  v.   GOUOH. 

Filed   February  1,  1893.     Appeal  from  Daviess  Circoit  Court.    Opinion  of 
the  court  by  Judge  Brent  affirming. 
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1.  Landlord 'and  tenant — Verda I  subletting^ — Where  one  who  was  in  posses- 
sion of  land  under  a  lease  for  n  term  of  three  years  sublet  the  premises  by 
verbal  afi^^'eencent  for  the  last  two  years  of  the  term,  the  subtenant  a^reeing^ 
to  discharge  the  notes  executed  for  the  rent  of  those  two  years,  each  payable 
in  advance,  a  promise  by  him  to  pay  the  second  note,  made  after  it  fell  due, 
^nd  after  he  had  entered  upon  the  last  year  of  the  term,  was  a  valid  new 
contract  supported  by  his  possession  aud  continued  right  to  remain  during 
that  year,  and  was  not  within  the  statute  of  frauds. 

2.  A'rply  lodged  in  recont  treated  as  yf/V^— Although  the  reply  was  merely 
lodged  in  the  papers  aud  not  indorsed  filed,  yet  as  it  was  treated  as  part  of 
the    pleadings   on  the    trial  of  the  case,  and  was    recognized  as   such    by  an 
order  that  its  allegations  be  considered  as  controverted,  this  court  is  justified  ■ 
in  considering  it  a  part  of  the  record. 

Wilfred  Carrico  for  appellant ;  Karu  &  Hays  for  appellee. 


MgLellan  Stone  Company  v.  Bablow. 

Filed  January  25,  1893.     Appeal    from   Warren   Circuit   Court.     Opinion  of 
ttie  court  by  Judge  Barbour,  reversing. 

1.  Fellow  sen-nnts — One  who  was  emplcyed  by  a  stone  company  to  haul 
stone  from  its  qnarry  to  the  railr(»ad,  where,  with  his  assistance,  it  was 
loaded  on  cars  by  means  of  a  derrick,  was,  in  the  unloading  of  the  stone,  a  • 
fellow  servant  with  one  who  stood  on  the  car  and  received  and  measured  the 
stone,  and  cannot,  therefore,  recover  of  the  employer  for  an  injury  received 
through  the  negligence  of  the  servant  on  the  car,  two  being  co-equals  and 
not  superior  or  subordinate  the  one  to  the  other.  And  the  fact  that  the 
teamster  was  the  owner  of  the  team  with  which  he  did  the  hauling,  and  was 
paid  both  for  the  services  of  Ifimself  and  team  does  not  alter  the  rule. 

2.  Master  and  servant — We^^ligcnce — Even  conceding  that  the  servant  on  the 
car  was  the  superior,  the  fact  that  he  suggested  that  the  teamster  should 
turn  his  wagon  'scr  as  to  unload  from  the  wrong  side,  thus  increasing  his 
danger,  does  not  make  the  master  liable,  it  appearing  that  the  teamster  wafr 
not  compelled  to  act  upon  the  suggestion,  but  chose  to  do  so  with  knowl- 
edge of  the  danger,  rather  than  wait  for  other  wagons  to  be  unloaded,  which 
he  was  told  he  would  have  to  do  if  he  did  not  turn  the  wagon  as  suggested. 

Wright  <fe  McElroy,  Cox  &  Mansfield  and  Edward  W.  Hines  for  appellant; 
Sims  k  Coviugton  and  W.  E.  Settle  for  appellee. 


MoJoHNSTON  &  Co.  V,  Abmstono,  dkc 

Filed    January  26,  1893.     Appeal  from  Christian  Court  of   Common    Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Assignment  by  operation  of  law — Attachment — Though  a  debtor  at  the  time 
he  makes  a  sale  to  a  creditor  in  satisfaction  of  his  debt  may  intend  to  cheat 
and  defraud  his  other  creditors,  the  act  of  preference  may  at  the  same  time 
operate  under  the  statute  as  an.  assignment  for  the  benefit  of  all  his  credi- 
tors. If  the  act  be  of  this  two-fold  character,  and  one  creditor  attaches^ 
and  subsequently,  but  within  the  six  months  prescribed  by  the  statute,  other 
creditors  assail  it  as  a  preference  within  the  meaning  of  the  statute,  the  re- 
salt  as  between  the  attaching  creditor  and  the  other  creditors  will  be  the  dis- 
charge of  the  attachment,  and  the  transfer  of  the  property  of  the  common 
debtor  in  trust  for  the  benefit  of  all  his  creditors. 

2.  /v>w/<?n/^r- A  judgment  of  the  court  in  consolidated  attachment  suits 
adjudging  that  the  several  plaintiffs  were  entitled  to  priority  in  the 
order  in  which  their  attachment  had  come  to  the  officer's  hands  and  or- 
dering the  attached  property  to  be  sold,  but  expressly  providing  that  the 
proceeds  should  be  held  subject  to  the  further  order  of  the  court,  was  not  a 
final  order  determining  the  rights  of   the  respective  parties  to  the  proceeds  ^ 


Digitized  by 


Google 


^22  ABSTRACTS. 

of  the  Rttaohed  property.  Bat  eveci  if  it  wha  it  can  not  effect  the  rights  of 
creditors  who  were  not  parties  to  those  actions,  and  who  are  now  attacking 
«8  a  preference  under  the  statute  the  fraudulent  transfer  of  property  which 
was  made  the  ground  of  the  attachments. 

3.  Infancy  a  personal  /)/<'/i— If  the  fact  that  a  debtor  was  an  infant  at  the 
time  he  preferred  a  creditor  constitutes  a  defense  to  an  action  to  have  the 
act  of  preference  declared  to  operate  as  an  aRsigument  under  the  statutCi 
the  debtor  himself  in  the  only  person  who  will  be  permitted  to  make  the  de- 
fense, and  if  he  desires  to  do  so  he  must  present  the  question  by  his  plead* 
ings.     An   attachiug  creditor  has  no   right  to  make  the  question  for  him. 

Joe  McCarroll  foe  appellant;  Wood  &  Bell,  £.  P.  Campbell  and  Petree  A 
Dumer  for  appellees. 

LouisTiiiiiX  A,  NiSHViiiLE.  Railboad  Co.  v.  Goodis*8  ex^obs. 

Filed  January  25,  1893.     Appeal  from  Bell  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judire  Barbour,  affirming. 

Raibonds— Destruction  of  spring — Damages — In  this  action  against  a  railroad 
•company  to  recover  damages  for  the  destruction  of  plaintiff^s  spring,  the 
defendant  having  by  a  contract  whereby  plaintiff  granted  to  it  an  uncondi- 
tional right  of  way  over  his  land,  obligated  itself  not  to  damage  the  spriuK, 
the  defendant  was  not  prejudiced  by  an  iostruction  telling  the  jury  that  "if 
the  use  of  the  spring  can  be  restored  by  plaintiff  without  entering  on  de- 
fendant's right  of  way  for  that  purpose*'  they  will  find  for  plaintiff  snch 
sum  as  from  the  evidence  ''will  be  the  cost  of  restoring  the  use  of  the 
water."  Nor  was  defendant  entitled  to  an  instruction  in  the  same  language 
omitting  the  words  ''without  entering  on  defendant's  right  of  way  for  that 
purpose."  It  must  be  presumed  that  the  ditches  and  drains  which  pro- 
duced the  injury  were  necessary  to  the  construction  and  continued  to  be 
necessary  for  the  maintenance  of  the  road,  and  that  any  interference  with 
them  would  be  a  violation  of  the  unconditional  grant  of  the  right  of  way. 
J.  \V.  Alcorn  for  appellant ;  T.  N.  Lindsey  for  appellee*   * 

LouisviiiLB  <fc  Nashville  Railboad  Company  v.  Montoomxbt. 

Filed  Jannary  25,  1893.     Appeal  from  Hardin~  Circuit  Court.     Opinion  of 
the  oonri  by  Presiding  Jndge  Yost,  reversing. 

1.  Railroads — Presumption  of  negligence  overcome — In  this  action  against  a 
railroad  company  to  recover  damages  for  injuries  to  plaintiff's  horse,  which 
was  found  lying  near  defendant's  road  in  a  crippled  condition,  there  being 
no  direct  testimony  to  show  what  train,  if  by  any,  the  horse  was  injured, 
and  the  defendant  having  introduced  all  its  employes  who  were  in  the  man- 
agement and  control  of  any  of  its  trains  which  passed  over  the  road  doriog 
the  night  on  which  the  horse  was  injured,  and  each  of  these  nnimpeached 
witnesses  having  testified  that  he  was  in  his  proper  place  and  in  the  dia- 
«harge  of  his  dnties  and  knew  of  no  horse  or  other  stock  being  stroek  by  bis 
train  at  that  place  or  elsewhere  dnring  the  night,  the  prima  facie  case  of 
plaintiff  was   overcome. 

2.  Same — Amended  petition — Election —T\k^  plaintiff  having  instituted  his 
action  in  tort  against  the  railroad  company  for  the  injuries  dooe  to  hia 
property,  an  amended  petition  alleging  that  after  the  bringing  of  the  suit 
the  company  had  compromised  plaintiff's  claim  and  agreed  to  pay  him  $7ft, 
for  which  amount  he  asked  judgment,  set  np  an  entirely  new  caoae  of  ac- 
tion, and  the  court  erred  in  permitting  it  to  be  filed.  But  the  pleading  hav- 
ing been' filed  the  conrt  should  have  sustained  defendant's  motion  to  require 
plaintiff  to  elect  which  cause  of  action  he  would  prosecute. 

8.  Evidence — Testimony  as  to  the  effort  to  settle  the  case  made  between 
plaintiff  and  defendant's  attorney  was  incompetent  and  prejadioial. 

W.  H.  Marriott  and  Wilson  db  Sprigg  for  appellant ;  James  Montgomery 
for  appellee. 
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MoBOAN  V.  M0B6AN,  dko. 

Filed  January  2ft,  1893.    Appeal  from  Lf»8lie  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  affirming. 
A  Jeifior's  ahsence  from  the  State  suspends  the  running  of  the  statute  of  limitation^ 

although   he  may  have  property  in    the  State  which    could  be  subjected    by 

attachment. 

J.  M.  Bicknell  and  D.  B.  Logan  for  appellant;  A.  K.  Cook  for  appellees. 

AbTEBBUBN   v.    BuiililTT. 

Filed  January  26,  1893.     Appeal  from   Jefferson  Court  of  Common  Pleas. 

Opinion  of    the  court  by  Presiding  Judge  Yost,  reversing. 

Landlord  and  tenant — Construction  of  lease— k^^^W^e  leased  to  S.  and  A.  a 
tract  of  land  *'for  a  term  commencing  January  1,  1887,  and  continuing  one 
year,"  they  agreeing  to  pay  therefor  the  sum  of  $200.  It  was  further  stipu- 
lated that  as  S.  *^whs  put  into  possession  of  said  premises  on  October  1, 
1886,  and  is  now  in  possession  thereof,  it  is  hereby  agreed  that  he  shall  hold 
the  same  until  January  1,  1887,  and  shall  pay  for  rent  accrued  up  to  that 
date  the  sum  of  $60,  less  $10  for  repairs."  In  this  action  by  appellee  to  re- 
cover the  rent.  Held — That  A.  is  not  bound  for  any  greater  sum  than  |>200. 
and  it  was  error  to  render  judgment  against  him  for  |1240.  For  the  use  of 
the   land  prior  to  January  1,  1887,  8.  alone  agreed  to  pay. 

D.  M.  Rodman  for  appellant;  T.  L.  Burnett  for  appellee. 

Daniel  y.  Robinson. 

Filed  January  25,  189S.     Appeal   from  Jefferson   Court   of  Comnon    Pleas. 

Opinion  of  the  court  by  Judge  Brent,  affirming. 

A  party  will  not  be  gr.mted  a  neiv  trial  upon  the  ground  that  he  was  pre- 
vented by  sickness  from  being  present  at  the  trial  unless  he  can  show  that 
he  was  substantially  injured  by  not  being  present-. 

D.  M.  Rodman  for  appellant ;  Strother  <fc  Qardon  for  appellee. 

TUBNEB  AND  WiFB  Y.  MobEBLT'S  ADM'B. 

Filed  February  1,  1893.    Appeal  from  Madison  Circuit  Court.     Opinion   of 

the  court  by  Presiding  Judge  Yost,  reversing. 

Private  entertainment — Lnplieii  contract — By  reason  of  the  provisions  of  sec- 
tion 1,  article  3,  chapter  106,  General  Statutes,  no  person  other  than  the 
keeper  of  a  tavern  or  hoase  of  priYate  entertainment  can  recover  for  the 
board  of  another  anless  a  promise  to  pay  therefor  be  established,  but  there 
may  be  an  implied  contract  to  pay  for  **nnrsing,  washing,  feeding  stock," 
etc.  Therefore,  in  this  case,  in  which  a  claim  was  asserted  against  the 
estate  of  a  decedent  for  **boarJing,  waehing,  nursing  and  feeding  stock,*' 
the  court  erred  in  dismissing  the  entire  claim  upon  the  ground  that  there 
ooold  be  no  recovery  in  the  absence  of  an  express  promise  to  pay,  as  that 
is  true  only  in  the  item  of  board. 

C.  F.  Bnrnam  for  appellant  ;  A.  B.  Bnrnam  for  appellee. 

Matthews'  ex*tx  v.  Wohij,  <ko. 

Filed  February  1,  1898.    Appeal  from  Henderson  Circuit  Court.    Opinion  of 

the  coort  by  Presiding  Jndge  Yost,  affirming. 

1.  Contract  to  proi'ide  for  one  by  will— In  this  action  against  the  personal 
Tepresentative  of  a  decedent  to  recover  the  value  of  plaintiff's  serYices  as 
general  domestic  in  the  decedent's  home,  the  plaintiff  alleging  that  she  per- 
formed the  service  nnder  a  contract,  whereby  the  decedent  agreed  to  com- 
pensate her  by  making  provision  for  her  in  his  will,  which  he  had  failed  to 
do,  the  evidence  is  sufficient  to  snpport  a  verdict  for  plaintiff.  ^^-^  t 
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2.  Limitation — Under  the  iostraotioDs  of  the  coart,  which  were  not  ob« 
jected  to  and  muAt,  therefore,  be  regarded  as  the  law  of  the  case,  the  plaint- 
iff's cause  of  action  arose  when  she  was  notified  by  the  testator  that  he  did 
not  intend  to  provide  for  her  by  his  will,  and,  as  snch  notice  was  ffiven,  if 
at  all,  less  than  five  j-ears  before  the  action  was  institntedt  the  jury  properly 
found  that  limitation  did  not  bar  the  recovery. 

3.  Allegations  of  answer  admitted  for  failure  to  reply — The  defendant,  having 
alleged  in  his  answer  that  plaintiff  had  sold  and  received  the  proceeds  of 
milk,  butter,  etc.,  prad<iced  on  the  te8tator*8  place,  and  had  tbns  been  com- 
pensated in  full  for  her  services,  the  plaintiff's  allegation  in  her  reply  that 
she  had  paid  over  to  the  decedent  "every  cent  that  she  received  in  that  be- 
half" was  admitted  by  the  failure  of  defendant  to  deny  it,  and,  therefore, 
the  question  of  payment  was  not  in  issue. 

Montgomery  Merritt  for  appellant ;  W.  P.  McClain  and  Edward  W.  Hines 
for  appellees. 

Hblfbich  Saw  and  PiiANiNO  Mill  Co.  v.  Rbndeb. 

Filed  February  1,  1893.     Appeal    from  Ohio  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  afiSrming. 

Sufficiency  of  evidence  to  support  verdict—  In  this  action  to  recover  the  price 
of  saw  logs  which  plaintiff  had  delivered  to  defendant  under  a  contract  be- 
tween them,  and  which  defendant  had  refused  to  accept,  the  evidence  was 
sufficient  to  authorize  the  jury  to  find  that  the  logs  were  merchantable, 
which  was  the  only  issue  in  the  case,  and,  therefore,  a  verdict  for  plaintiff 
will  not  be  disturbed,  although  this  court  might  have  rendered  a  different 
judgment,  the  jury  being  the  judges  of  the  weight  of  the  testimony. 

Guffy  <fe  Ringo  and  tS.  £.  Hill  for  appellant;  J.  £.  Rowe  for  appellee. 

Maybyille  &  Bio  Sandy  Railboad  Co.  v.  Woods. 

Filed   February  1,   1893.     Appeal  from  Mason  Circuit  Court.     Opinion  of 
the  court  by  Judge  Brent,  affirming. 

1.  In  an  action  against  a  raitroad  company  to  recoi>er  datnages  for  injury  to  abutting 
prdpcrty  resulting  from  the  unreasonable  obstruction  of  a  street  along  wbid^ 
the  road  is  constructed  and  operated,  it  was  error  to  allow  plaintiff  to  prove 
the  value  of  the  property  just  before  it  was  generally  known  that  the  road 
was  to  be  built  on  that  street  and  then  its  value  just  after  the  road  was  so 
located  and  constructed  without  directing  the  minds  of  the  witnesses  to 
the  fact  that  they  were  to  speak  of  such  difference  in  value,  if  any,  as  was 
due  to  the  obstruction  of  plaintiff's  ingress  and  egress  by  reason  of  tbe 
location,  construction  and  operation  of  the  road  ;  but  as  there  is  nothing 
to  indicate  that  the  witnesses  did  not  know  what  causes  of  depreciation 
they  were  to  consider,  this  court  will  not  assume  for  the  purpose  of  rever»' 
ing  that  they  were  mistaken  as  to  that  matter.  To  reverse,  the  prejudice 
to  appellant  should  be  as  clearly  apparent  as  the  error  itself. 

2.  While  one  of  the  instructions  takct>  alone  is  liable  to  the  objection  that  it  virtu- 
ally tells  M^'y^'V^^Ht,  independent  of  any  unreasonable  obstruction  to  plaint- 
iff's right  of  ingress  and  egress,  they  may  give  her  damages  for  any 
depreciation  in  value  of  her  property  caused  by  the  location  and  operation 
of  the  railroad  on  the  street,  yet  when  taken  into  connection  with  the  other 
instructions  the  jury  must  have  understood  that  they  could  not  give  dam- 
ages for  any  depreciation  in  value  other  than  such  as  resulted  from  an 
obstruction  of  plaintiff's  right  of  ingress  and  egress,  and,  therefore,  the 
error  was  not  prejudicial. 

Wadsworth  &  Son  and  Cochran  k.  Son  for  appellant  ;  E.  L.  Worthington 
for  appellee. 
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Clemens  v.  Speed. 

(Filed  June  9,  1892.) 

Party  walls — Easements — Lateral  support — Neither  of  the  owners  of  adjacent 
liOQses,  with  oontinnous  front  and  rear  walls,  and  having  a  common  party 
wall,  and  each  owning  to  the  center  of  the  wall,  has  a  ri(;ht  to  the  lateral 
•support  of  his  house  by  the  adjoining  honse.  And  either  party  may  remove 
fais  own  honse  without  being  liable  to  any  damage  resulting  therefrom  to 
bis  neighbor,  provided  he  first  gives  his  neighbor  dne  notice  of  his  inten- 
tion to  tear  away  his  house,  and  does  so  in  a  skillful  and  careful  manner, 
without  removing  any  part  of  the  party  wall.  / 

Brown,  Humphrey  &  Davie,  O'Neal,  Phelps  &  Pry  or  and  Robt. 
J.  Elliott  for^ppellant. 

B.  F.  Bnckner  and  Byron  Bacon  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  Clemens,  and  the  appellee,  Fanny  Speed,  owned 
adjacent  storehouses  on  Fifth  street,  in  the  city  of  Louisville,  with  a 
common  or  party  wall  between  them.  The  lots  formerly  belonged 
to  Wm.  Croghan,  and  the  houses  were  erected  some  sixty  years  ago. 
There  is  some  evidence  tending  to  show  that  the  Clemens  house  was 
built  first,  but  we  will  assume  it  to  be  true,  as  the  appellant  con- 
tends, that  Croghan  erected  a  double  house,  with  continuous  front 
and  rear  walls,  and  a  common  wall  between,  and  then  disposed  of 
it,  one  party  eretting  one-half,  to  the  center  of  this  wall,  and  another 
party  the  other  half  of  it.  In  time,  and  after  many  transfers, 
the  parties  to  this  contest  became  the  respective  owners,  and,  in 
1886,  the  appellee,  wishing  to  tear  down  her  house  and  erect  a 
larger  and  expensive  one,  more  suitable  to  the  locality,  which 
had  greatly  improved  within  the  few  previous  years,  and  had 
become  a  part  of  the  center  of  the  business  portion  of  the 
city,    made    various    proposals   to    ihe    appellant,    of    a    liberal    , 
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character,  as  to  the  parly  wall  between  them,  and  which 
sto(Kl  equally  upon  the  land  of  each  of  them.  They  were  all  de- 
clined, however,  and  the  appellee  then  notified  the  appellant  that 
after  twenty  days  she  would  tear  down  her  buildin^j:  and  excavate 
for  the  cellar  and  bejfin  tlie  erection  of  a  new  six-story  building,  and 
that  the  appellant  umst  co-operate  with  her  in  protecting  the  party 
wall  and  hL  house.  Thin  he'  declined  to  do,  and  in  turn  notified 
her  that  whatever  she  (Jid  must  be  at  her  peril. 

The  appellee's  building  was  dilapidated  and  in  ruinous  condition ; 
80  much  so  that  it  was  untenantable,  and  the  city  authorities  were 
about  to  condenm  it.  She  employed  a  skillful  and  competent  archi- 
tect and  builders  and  workmen  of  the  same  character,  by  whom  the 
old  building  was  taken  down,  and  a  fine,  new  one  erected. 

She  did  not  take  away  any  of  the  party  wall  or  build  to  it.  Upon 
the  contrary,  she  cut  the  walU  of  her  old  house  from  it  and  erected 
a  wall  of  her  own  eleven  inches  from  it,  and  upon  her  own  lot. 
This  distance  between  them  was  reciuired  in  order  to  build  a  founda- 
tion for  the  proposed  new  building  sufficient  to  support  it;  and,  in 
order  that  it  might  be  so,  it  was  necessary  to  go  lower  than  the 
foundation  of  the  thirteen-inch  party  wall.  To  keep  it  from  falling, 
and  to  protect  it,  the  workmen  of  the  appellee  underpinned  and 
shored  it  up. 

All  this  was  properly  dene,  as  the  weight  of  the  evidence  shows, 
and  we  must  so  assume,  bei»ause  this  is  an  ordinary  action;  the  law 
and  facts  were,  by  consent,  submitted  to  the  court  below,  and  he  so 
f6und.    The  verity  of  his  finding  of  facts  can  not  be  questioned. 

The  object  of  this  action  is  to  recover  damages  for  alleged  injury 
to  the  appellant's  building,  consisting,  in  the  main,  of  cracks  in  the 
walls  of  his  house,  which  so  weakened  it  that  it  had  to  be  repaired, 
and  which,  as  is  claimed,  were  caused  by  removal  of  appellee's  old 
building.  The  evidence  is  quite  conflicting  as  to  whether  any  injury 
whatever  accrued  to  it  from  the  taking  down  of  appellee's  old 
house,  and  the  erection  of  the  new  one ;  but,  if  so,  the  question 
arises,  is  she  responsible  for  it  ? 

It  is  claimed  the  appellant  was  entitled  to  the  lateral  support 
afforded  to  his  house  by  that  of  the  appellee ;  that  there  was  an 
existing  easement  in  his  behalf,  in  this  respect,  and  that  fie  is,  there- 
fore, entitled  to  recover  for  any  damage  resulting  to  his  house  from 
the  taking  down  by  the  appellee  of  her  old  house  and  the  erection 
of  the  new  one. 

Counsel  for  the  appellant  assert  that  if  A  owns  a  lot,  and  builds 
thereon  a  double  house,  with  continuous  front  and  back  walls,  and  a 
party  wall  between,  and  then  sells  half  the  lot,  to  the  center  of  the 
party  wall,  with  all  appurtenances,  there  passes  to  the  vendee,  and 
all  subsequent  vendees,  as  against  the  vendee  of  the  other  half,  an 
existing  easement  in  the  form  of  a  right  to  reciprocal  support  from 
the  building  of  the  latter. 

It  must  be  borne  in  mind,  in  considering  this  case,  that  the  appel- 
lee removed  no  part  of  the  party  wall,  and  did  not  build  to  it ;  and, 
that  in  removing  her  old  building  and  erecting  the  new  one,  includ- 
ing all  that  was  done  in  the  way  of  underpinning  and  shoring  up 
the  party  wall,  the  work  was  prudently  and  carefully  done  by  cona- 
petent  workmen. 

It  is  well  settled  that  the  owner  of  land  adjacent  to  another  can 
not  remove  the  earth  upon  his  own  land  so  as  to  withdraw  the  sup- 
port of  his  neighbor's  soil.  If  he  attempts  to  do  so  he  may  be  en- 
joined, or,  if  done,  he  is  responsible  in  damages.  This  right  b 
ex  jure  naturae^  but  it  applies  only  to  land  in  its  natural  estate.    By 
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both  the  ancient  Hud  present  common  law,  A  can  not  dig:  a  pit  upon 
his  land  so  near  the  ed^ire  of  it  that  B's  Ian«i  will  tumble  into  it ;  but 
this  rule  does  not  apply  where  B  has  burdened  his  land  with  arti- 
ficial weijfht,  as  by  a  building.  It  is  strlciiy  confined  to  ca^es  where 
he  has  not  thus  increa^seil  ihe  lateral  pres.sure.  The  adjoininjir  owner 
can  not,  by  chaneriuK  the  natural  condition  of  his  laiil,  take  away 
his  neighbor's  right  to  the  use  he  could  have  made  of  it  in  the 
absence  of  such  iehange.  He  can  not  load  down  his  own  soil  so  as  to 
require  the  support  of  his  neighbor's.  In  such  a  case,  the  owner  of 
the  improved  land  can  only  hold  the  adjoining  owner  liable  for  a 
negligent  use  ol  his  property,  or,  when  there  is  a  failure  to  apprise 
him  of  the  intended  use,  and  it  is  reasonably  certain  injury  wdl  re- 
sult to  him  by  reason  of  it. 

In  this  case,  the  appellee  merely  made  use  of  her  own  property. 
She  notified  the  appiedant  of  her  intention,  and  used  reasonable  care 
in  the  execution  of  it. 

Kent  says:  **If  the  owner  of  a  house  in  a  compact  town  finds  it 
necessary  to  pull  it  down,  and  remove  the  foundation  of  his  build- 
ing, and  he  gives  notice  of  his  intention  to  the  owner  of  the  ad- 
Joining  hou^e,  iie  is  not  answerable  for  i he  injury  which  the  owner 
of  that  house  may  sustain  by  the  operation,  provided  he  removes 
his  own  with  reasonable  and  ordinary  care."    (3  Kent,  437.) 

It  is  said,  however,  that  a  right  may  be  acquired,  in  the  form  of 
an  easement,  to  support  from  an  adjoining'building;  that  the  right 
of  each  owner  in  the  use  of  his  own  property  is  then  so  far  qualified 
that  he  can  not  take  away  this  support,  however  prudent  and  careful 
he  may  act  in  doing  so,  without  furnishing  absolute  protection  in 
some  way,  and  that  this  right  of  the  adjoining  owner  is  absolute  in 
its  character. 

We  can  not  assent  to  such  a  doctrine.  It  w*ouid  be  a  rule  at  war 
with  reason  and  justice.  It  would  make  the  owner  an  insurer  of 
his  neighbor's  house  in  case  he  desired  to  take  down  his  own,  or  wa& 
compelled  to  remove  it,  owing  to  its  condition.  It  would  make  him 
liable  for  all  damage,  however  carefully  he  may  have  acted.  It 
would,  in  great  measure,  prevent  all  improvement.  Whatever  may 
be  the  English  doctrine,  such  a  rule  has  not  been  and  should  not  be 
adopted  m  a  changing,  growing  country  like  this  one,  any  more 
than  the  doctrine  of  ancient  lights,  which  has  been  rejectee]. 

If  A  and  B  buy  adjoining  houses,  and  that  of  A  is  supported  by  a 
wall  altogether  upon  B's  land,  and  belonging  to  him,  an  easement  as 
to  such  support  may  exist  or  arise  in  A's  favor.  B  purchases  with  a 
knowledge  of  it,  and  takes  any  existing  burden.  This  was  the  case 
in  Henry  v.  Koch,  Ac,  80  Ky.,  391,  but  this  one  is  quite  different. 

It  is  difiicult  to  see  how  an  easement  or  prescriptive  right  can  be 
acquired  to  the  lateral  support  of  another^s  building,  when  that  of 
each  owner  is  altogether  upon  his  own  land.  Each  has  a  right  to 
build,  and  the  one  can  not  prevent  the  other  from  deriving  the 
benefit  ol  such  support.  It  can  not  be  said  it  has  existed  with  his 
consent,  and  that  a  grant  and  right  to  the  use  is  to  be  presumed  from 
lapse  of  time,  because  the  owner  of  the  alleged  servient  estate  has 
had  no  right  in  the  meantime  to  prevent  such  a  benefit.  He  caa 
not,  with  any  effect,  raise  his  voice  against  it.  It  must  result,  or  he 
can  not  use  his  own  property  and  have  a  building  of  his  own.  A 
right  by  prescription  results  from  acquiescence;  this  is  its  t)asis; 
and,  it  seems  to  us,  none  is  to  be  implied  where  the  adverse  party 
lias  no  right  and  can  invoke  no  remedy  to  prevent  it.  There  is  no 
encroachment  upon  his  rights;  no  adverse  user,  and  nothing  beings 
done  to  enable  him  to  resort  to  a  legal  remedy.    The  other  party  can 
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not  properly  be  said  to  be  enjoying  sotriething  so  as  to  invest  him 
"With  the  Ic^al  right  to  such  enjoyment,  when  no  power  exists 
to  prevent  it. 

A  man  improves  his  property',  knowinj?  there  must  be  changes  in 
the  improvement  adjoining  it,  and  it  would  be  a  harsh  and  unjust 
rule  if  he  could  improve  as  he  chooses,  and  tie  his  neighbor  dowu 
from  doing  so,  however  careful  he  may  act. 

If  the  latter  proposes  to  remove  his  building,  and  injury  is  likely 
to  result  therefrom  to  the  buHding  of  his  neighbor,  he  must  notify 
him  of  his  intention,  that  he  may  look  to  his  own  protection  ;  and, 
in  making  the  removal  or  erecting  a  new  building,  he  must  u<« 
reasonable  care  and  precaution  to  protect  that  neightM)r;  hut,  if  all 
this  is  done,  and  yet  injury  results,  it  is  damnum  absque  injuria, 
and  no  action  will  lie. 

Judgment  affirmed. 


Evans,  &c.  v.  Evans. 
CFlled  Noi\  26,  1892.) 

1.  Pleadings — An  answer  is  insnfficient  which  states  that  the  defendant 
denies  each  averment  of  the  petition.  Each  allegation  of  the  petition  must 
be  specifically  denied,  otherwfse  they  are  considered  as  confessed. 

2.  Action  fcr alimony  and  divorce — An  agreement  by  the  wife,  for  a  Talaable 
consideration,  not  to  sue  her  husband  for  maintenance  for  a  year  from  the 
date  of  the  contract,  is  void  as  against  public  policy ;  and  the  wife  may, 
nevertheless,  maintain  her  action  for  alimony  and   divorce  within  the  year. 

But  the  consideration  received  by  the  wife  from  her  husband,  by  soch 
agreement,  will  be  charged  to  the  wife  in  estimating  what  allowance  should 
be  made  to  her  for  alimony. 

3.  Same — f'iUng  of  avicnded  answer — The  chancellor  did  not  abo«e  the  dis- 
cretion relative  thereto  in  refusing  to  permit  the  husband,  six  months  after 
the  issues  in  fhe  action  against  him  for  divorce  and  alimony  were  made  up. 
to  file  an  amended  answer,  alleging  adultery  on  the  part  of  the  wife,  snd 
seeking  a  divorce  from  her,  it  appearing,  from  the  husband*s  aflSdavit,  filed 
with  the  amended  answer,  that  he  knew  of  the  alleged  infidelity  of  his  wife 
at  the  time  his  original  answer  was  filed,  but  did  not  then  allege  it  in  said 
answer  because  he  did  not  (as  he  alleged)  know  at  that  time  that  he  could 
prove  such  fact. 

4.  Appeals — Divorce — Alimony —\^\)\\^  this  court  has  no  revisory  power 
over  a  judgment  of  divorce,  yet,  in  determining  whether  alimony  was 
properly  allowed,  it  may  consider  all  the  evidence  relative  to  the  alleged 
cause  of  divorce. 

6.  Divorce — Grounds  for — Abandonment — Abandonment  by  one  party,  with- 
out fault  of  the  complaining  party,  for  a  year  before  the  filing  of  the 
action  for  divorce  a  vinculo^  is  necessary,  but  a  divorce  a  mensa  may  be 
granted,  although  the  abandonment  has  not  continued  for  a  yearnviX  before 
the  filing  of  the  suit. 

A  husband  is  considered  as  having  abandoned  his  wife  when  he  refused  to 
recognize  or  cohabit  with  her  as  such,  although  he  may  continae  to  reside  in 
the  same  house  and  under  the  same  roof  with  her. 

6.  Same — Evidence  of  reputation — Adultery  on  the  part  of  a  husband  or  wife 
can  not  be  proven  by  the  general  reputation  of  the  party  for  chastity. 
Character  is  not  so  involved  in  an  action  for  divorce,  even  when  the  allega- 
tion is  adultery,  as  to  render  evidence  of  general  reputation  competent. 

Nor  can  evidence  of  the  reputation  of  a  wife  for  violent  temper  be 
admitted  as  competent. 

7.  Evidence — The  evidence  of  a  witness  who  appears  wiUingly  in  a  hus- 
band's behalf,  and  not  in  response  to  a  subpoena  or  attachment  served  opon 


ff^ 


EVANS,    &C,    V.    EVANS.  629 

him,  for  the  purpose  of  testifying  to  acts  of  adultery  between  himself  and 
the  wife,  ought  to  be  regarded  with  great  suspioion,  and  the  ehanoelior  had 
the  riffht  to  disregard  it. 

8.  The  alimony  allowed  the  wife  itp  Oiis  case  was  reasonable, 

9.  Fraudulent  conveyances— Evidence — The  evidence  shows  that  the  convey- 
ance by  the  husband  to  the  woman  with  whom,  it  is  alleged,  he  is  living  in 
adultery,  was  without  consideration,  and  in  fraud  of  his  wife^s  rights,  and 
was  properly  cancelled  as  void. 

G.  W.  McClure  and  Wra.  Lindsay  for  appellants. 

W.  O.  Bradley  and  John  W.  Brown  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  case  presents  a  sad  domestic  history.  The  apj)ellee,  E.  J. 
Evans,  on  June  25,  1889,  sued  her  husband,  the  appellant,  A.  H. 
Evans,  for  a  divorce  a  iivensa  et  thoro  ana  alimony.  They  had 
lived  together  for  nearly  thirty  years,  and  had  a  numerous  family 
of  children.  The  grround  of  action,  as  stated  in  the  petition,  is  the 
abandonment  by  the  husband  of  the  wife,  without  fault  on  her  part» 
for  a  year  next  before  the  brinj;:ingr  of  the  suit,  and  his  living  in 
adultery  during  that  time  with  the  appellant,  Lucinda  Loving,  who 
was  also  made  a  defendant,  it  bein^  alleged  that  the  husband  had 
caused  his  land  to  be  conveyed  to  her,  without  consideration,  and  in 
fraud  of  the  rights  of  the  wife. 

The  answer  of  the  appellant,  Loving,  merely  says  that  she  denies 
each  averment  of  the  petition  relative  to  her.  It,  under  section  126 
of  the^/ivil  Code,  which  requires  a  specific  denial,  constitutes  no 
answer  whatever. 

That  of  the  husband,  however,  sufficiently  traverses  the  petition ; 
and,  in  a  second  paragraph,  he  avers  that  the  wife  agreed  with  him^ 
in  writing,  on  February  4,  1889,  in  consideration  of  three  hundred 
dollars,  paid  to  her  by  him,  not  to  sue  him  for  maintenance  within 
one  year.  A  demurrer  was  properly  sustained  to  this  part  of 
the  answer. 

By  the  common  law.  every  contract  between  husband  and  wife 
was  void  for  want  of  parties.  Articles  of  separation,  with  an  ade- 
quate allowance  to  the  wife  for  her  support,  made  through  the  in- 
strumentality of  a  trustee  for  her,  have,  however,  been  upheld ; 
and,  generally,  if  a  contract  between  husband  and  wife  merely  be 
just  and  reas(mable,  and  would  be  good  at  law  when  made  by  the 
husband  with  a  trustee  for  the  wife,  it  will  be  upheld  in  equity.  It 
has  been  said  by  this  court  that,  while  a  contract  made  between 
them,  when  living  in  amity,  for  the  payment  of  a  certain  sum  by 
the  husband  to  the  wife,  in  view  of  a  future  separation,  would  be 
void,  as  against  public  policy,  yet  this  would  not  be  so  if  made  on 
account  of  previous  separation,  or  in  contemplation  of  immediate 
separation.  (Loud  v.  Loud,  Ac,  4  Bush,  4o3.)  In  other  words, 
some  contracts  between  them  are  enforced  in  equity;  not  because 
of  the  agreement  merely,  but  because  the  transaction  being  just  and 
reasonable,  the  wife  has  no  equity  outside  of  it. 

Here  the  claim  of  the  wife  for  alimony  is  met  by  the  plea  that  she 
agreed,  for  a  valuable  consideration,  not  to  sue  for  it  for  a  year* 
Such  a  contract  should  not  be  upheld.  It  is  in  violation  of  public 
policy.  It  is  inconsistent  with  the  full  course  of  justice.  It  is  not 
reasonable  and  just  to  the  wife.  The  husband,  during  the  period 
covered  by  the  contract,  might  dispose  of  his  entire  estate.     It 
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would  likely  work  a  defeat  of  justice,  and  render  the  innocent  and 
unoffending  wife  a  pauper.  It  does  not  fully  protect  her  rights,  and 
should  not,  therefore,  be  enforced,  (Brown  on  Divorce  and  Ali- 
mony, page  270.)  * 

Seeking  equity,  however,  she  must,  of  course,  render  it ;  and  she 
would,  therefore,  be  chargeable  with  whatever  she  may  have  re- 
ceived under  the  contract. 

In  this  instance  nothing  was  allowed  her  until  a  year  had  ex- 
pired from  the  receipt  by  her  of  the  three  hundred  dollars. 

More  than  six  months  after  the  filing  of  his  answer,  and  when 
that  length  of  time  had  expired  after  the  pleadings  in  the  cose 
had  been  conipleted,  the  husband  offered  to  file  an  amended  answer, 
setting  up  adultery  by  the  wife,  and  asking  an  absolute  divorce 
from  her. 

He  presented  with  it  an  affidavit  stating  that  when  he  filed  his 
answer  he  knew  the  facts  stated  in  the  amended  answer,  but  did  not 
then  know  that  he  could  prove  them,  and  had  only  recently  learned 
that  he  could  do  so.  It  seems  probable,  if  he  then  knew  his  wife  had 
committed  adultery,  that  he  would  also  have  known  by  whom  he 
could  prove  it;  and,  in  view  of  the  late  day  when  the  amendment 
was  presented,  and  his  knowledge  of  the  matter  stated  in  it  when 
he  filed  his  answer,  we  can  not,  to  -say  the  least,  hold  that  the  chan- 
cellor, in  rejecting  it,  abused  that  discretion  which  our  practice 
selves  him  as  to  the  fihng  of  amended  pleadings. 

This  court  has  no  revisory  power  over  a  Judgment  of  divorce,  but, 
in  determining  whether  alimony  has  been  properly  allowed,  it  will 
enter  into  a  consideration  ot  the  entire  case.  It  is  said  that  the 
averments  of  the  i)etition  are  not  proven ;  that  it  avers  an  abandon- 
ment for  a  year,  while  the  evidence  shows  that  the  husband ^feft  the 
wife  but  about  lour  months  before  the  bringing  of  the  action. 

An  abandonment  for  a  year,  without  fault  upon  the  part  of  the 
complaining  party,  is  ground,  under  our  statute,  for  an  absolute 
divorce;  but  this  action  is  for  one  a  mensd  et  thoro,  and  our  statute 
provides:  ^'Judgment  for  separation  or  divorce  from  bed  and  boani 
may  be  rendered  for  any  of  the  causes  which  allow  divorce,  or  for 
3uch  other  cause  as  the  courts  in  it^  discretion y  may  deem  sufficient,'''* 
The  evidence,  in  our  opinion,  shows  an  abandonment  by  the  hus- 
band for  a  year.  It  is  true  he  continued  to  live  at  the  same  place 
where  his  wife  resided  until  about  four  months  before  the  institu- 
tion of  her  suit ;  but  the  testimony  shows  that  for  a  year  or  more 
he  had  refused  to  recognize  her  as  his  wife,  or  to  live  and  cohabit 
with  her.  This  amounted  to  an  abandonment,  although  they  slept 
beneath  the  same  roof. 

He  says  he  left  her  because  of  her  ungovernable  temper  and 
abuse  of  him  ;  but  the  quarrels  evidently  arose  because  of  his  atten- 
tions to  his  co-respondent.  They  tend  strongly  to  show  an  improper 
intimacy  between  her  and  the  husband.  His  conduct  was  of  such  a 
character  as  gave  the  wife  Just  cause  of  complaint,  and  he  is, 
therefore,  the  offending  party.  He  was,  at  least,  most  certainly 
guilty  of  such  conduct  and  abandonment  as  warranted  the  lower 
court  in  the  exercise  of  a  sound  legal  discretion  in  finding  sufficient 
cause  for  a  divorce  from  bed  and  board. 

While  the  court  did  not  allow  the  husband  to  set  up  the  plea  of 
adultery  by  the  wife,  yet  the  testimony  relative  to  it  is  to  be  con- 
sidered upon  the  question  of  alimony.  The  only  evidence  in  this 
refepect  which  we  regard  as  worthy  of  any  consideration  is  that  of 
one  witness,  who  testifies,  in  substance,  that  the  wife  offended  with 
him.    So  far  as  this  record  shows,  he  was  an  entirely  willing  wit- 
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DGss.  He  does  not  appear  to  have  been  attached  and  made  to 
testify.  It  is  not  even  shown  that  he  was  subpoenaed  as  a  witness. 
He  was  entirely  willing  to  not  only  destroy  the  wife,  affix  a  stain  to 
her  children  aud  family,  but  also  to  testify  to  conduct  degrading  to 
and  highly  blamable  in  himself.  Such  evidence  is  justly  subject  to 
suspicion.  It  comes  in  doubtful  form.  The  lower  court  doubtless 
knew  the  parties,  and  he  disregarded  it.  Undf  r  the  circumstances, 
his  conclusion  upon  this  question  of  fact  ought  not  to  be  disturbed. 
He  granted  the  divorce  from  bed  and  board ;  allowed  the  wife  an 
attorney's  fee,  whirh  appears  to  be  reasonable,  and  twenty-five 
dollars  per  month  as  alimony  pendente  lite  after  the  expiration 
of  the  twelve  months  covered  by  the  agreement  betw^een  the 
parties;  also  five  hundred  dollars  as  permanent  alimony,  and  sub- 
jected so  aiuch  of  the  land  as  might  be  necessary  to  the  payment  of 
these  sums.  In  view  of  the  husband's  circumstances  and  condition 
in  life,  these  allowances  of  temporary  and  permanent  alimony  were 
reasonable. 

It  is  evident  the  conveyance  of  the  land  to  Lueinda  Loving  was 
fraudulent.  It  was  worth  from  two  to  three  thousand  dollars.  The 
year  before  its  conveyance  to  her,  she  gave  in  scarcely  no  property 
for  taxation,  while  the  next  3'ear  her  estate,  considering  her  evi- 
dent condition  in  life,  grew  amazingly.  It  is  significant  that  she 
does  not  testify.  The  deed  to  her  was  acknowledged  March  2, 1890, 
but  not  recorded  until  nearly  six  months  thereafter. 

Moreover,  it  appears  a  rule  against  the  husband  for  failure  to  pay 
the  pendente  lif4  allowances,  and  the  case  upon  the  merits  were 
heard  together;  he  was  a  witness  in  his  own  t)ehalf  to  punge  him- 
self of  the  contempt  for  failure  to  pay,  and  admitted  that  he  paid 
over  a  thousand  dollars  of  the  purchase  money  for  the  land. 

The  testimony  as  to  the  general  reputation  of  the  wife  as  to  being 
high  tempered  was  incompetent.  The  general  reputation  of  either 
party  for  good  or  bad  temper  can  not  be  shown  in  a  divorce  suit. 
(Brown  on  Divorce  and  Alimony,  page  126.)  Complaint  is  also 
made  because  the  testimony  relative  to  the  general  reputation  of  the 
wife  for  unchastity  was  excluded.  In  civil  actions  evidence  of 
general  reputation  is  not  admiasible,  unless  the  proceedings  be  such 
as  to  put  the  character  of  the  party  directly  in  issue.  The  charge 
was  adultery  by  her.  She  should  not  be  convicted  of  such  an  act 
upon  presumption.  It  was  not  a  proceeding  which  put  her  general 
character  in  issue,  and  the  admission  of  such  evidence,  for  the  pur- 
pose of  raising  a  presumption  of  her  guilt,  would  lead  to  more  of 
uncertainty  and  disadvantage  than  benefit  in  the  administration  of 
justice.  (Humphrey  v.  Humphrey,  7  Conn.,  116;  Berdell  v.  Ber- 
dell,  80  III.,  604;  Washburn  v.  Washburn,  5  N.  H.,  195.) 

No  exception  appears  to  have  been  taken,  however,  to  the  ex- 
clusion of  this  evidence,  and  error,  if  any,  was  therefore  waived. 
(Civil  Code,  section  589  ;  Terrill,  Ac,  v.  Jennings,  Ac,  1  Met.,  450.) 
We  have  considered  it  because  counsel  have  discussed  it  at  length. 

An  order  of  continuance  in  the  case  adjudges  that  "the  costs  of 
this  case"  shall  be  paid  by  the  husband. 

An  order  of  allowance  of  alimony,  pending  the  suit,  recites  that  it 
is  to  be  paid  to  Mrs.  Evans  by  **the  plaintitt."  It  is  evident  that  in 
both  instances  there  was  a  clerical  mistake.  The  meaning  is  plain. 
In  the  one  case  it  was  the  cost  of  the  continuance,  and  in  the  other  it 
plainly  meant  that  the  husband  was  to  pay  the  allowance.  Beside, 
he  was,  in  fact,  liable  for  all  the  costs  of  the  action,  and  the  final 
Judgment  reads  correctly  as  to  the  payment  of  the  alimony. 

In  our  opinion,  the  court  correctly  found  that  the  wife  was  the 
party  oflbnded  against,  and  the  judgment  is  affirmed. 

Digitized  by  VjOOQIC 


632  L.    &  >I.    R.    R.    CO.    V.    hurst's   ADM*R. 

L.  &  N.  R.  R.  Co.  V.  Hurst's  adm'b. 
(Filed  Dec,  15, 1S92— Not  to  be  reported.) 

1.  Railroads — Fellow  servants — A  switehman  belonging  to  what  is  knovD 
as  a  switching  orew  of  a  railroad  is  not  the  fellow  servant  of  ihe  foreman 
or  the  engineer  of  snoh  crew.  And  if  the  flreman  is  discharging  the 
engineer's  duties,  the  switchman  is  not  his  fellow  employe. 

2.  Willful  neglect^ Peremptory  instuction — A  switchman,  being  ordered  to 
nncouple  one  car  from  a  train  so  as  to  leave  it  on  a  certain  track,  signalled 
the  engineer  to  back  the  train  so  that  he  might  obey  the  order  and  went 
between  the  oars,  which  were  slowly  backed  for  that  purpose.  While 
so  between  the  cars  he  clipped,  but  in  the  act  of  falling  caught  the  break- 
beam  of  a  car  and,  holding  to  it,  was  dragged  a  distance  of  forty  feet  before 
being  ran  over  and  killed.  His  cries  for  assistance  as  soon  as  he  fell  were 
heard  by  bystanders,  but  the  train  men  were  very  slow  in  discovering  bis 
perilous  position.  The  foreman  finally  discovered  the  switchman^s  danger 
and  signalled  the  engineer  to  stop  the  train,  and  the  railroad  contends  it 
was  stopped  immediately.  The  foreman  in  giving  the  danger  signal  had 
first  to  signal  the  fireman,  who  in  turn  signalled  the  engineer.  Plaintiff  *6- 
evidence  and  the  circumstances  conduced  to  show  that  the  train,  after  being 
stopped,  was  moved  forward  by.  the  engineer,  which  caused  the  decedent's 
death.     Held— 

First,  That  it  was  negligence  of  itself  for  the  engineer  to  place  himself 
in  such  position  that  a  danger  signal  could  not  be  seen  by  him,  so  that  itwns 
necessary  to  first  signal  the  fireman,  who  repeated  the  sighal  to  the  engi- 
neer, wnen  it  was  known  that  the  switchman  had  gone  between  the  cars  to 
uncouple  them.  ^ 

Second.  This  negligence  of  the  engineer,  added  to  the  tardiness  of  the 
train  men  in  discovering  decedent's  perilous  position,  and  the  forward 
movement  of  the  train  after  the  danger  signal  was  given,  was  suflieient 
evidence  to  authorize  a  verdict  for  willful  neglect,  and  the  motion  for 
a  peremptory  instruction  was  properly  refused. 

3.  Same — Contributory  neglect — Instructions — When  the  court  has  instructed 
the  jury  that  plaintiff  can  not  recover  unless  he  shows,  by  a  preponderance 
of  the  evidence,  that  decedent's  death  resulted  from  defendant's  willful  neg- 
lect, and  has  properly  defined  willful  neglect,  it  is  proper  to  further  instruct 
the  jury  that  contributory  neglect  is  no  defense  to  the  action  if  decedent's 
death  was  caused  by  such  willful  neglect. 

4.  Instructions — Practice — After  the  jury  had  retired  they  retnrned  into 
court  and  asked :  **I8  it  in  proof  that  the  railroad  company's  foreman 
should  look  after  the  men  and  see  that  they  did  not  get  hurt,  or  i» 
it  the  law?"  And  the  court  responded  in  writing  that  the  jury  **mii8t 
decide  the  case  upon  the  testimony  heard  by  them,  and  the  law  as  con- 
tained m  the  instructions,  given  by  the  court."  Helii — 'J  hat  no  other 
response  or  instruction  was  required  by  any  of  the  facts  connected  with 
this  case. 

6.  Argument  of  counsel — Practice— Ylhen  the  counsel  for  one  litigant,  in  his 
argument,  perverts  the  law  and  advises  the  jury  to  disregard  the  instrne* 
tions,  the  court  should,  on  the  request  of  the  other  party,  put  a  stop 
to  such   argument. 

Lyttleton,  Cooke  and  Wm.  Lindsay  for  appellant. 

O'Neal,  Phelps  &  Pryor  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  only  question  in  this  case,  or  the  one  requiring  the  greatest 
consideration,  arises  from  the  evidence  upon  the  motion  to  instruct 
the  Jury  as  In  case  of  a  nonsuit. 
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The  action  was  instituted  under  chapter  57  of  the  General  Statutes^ 
by  the  personal  representative  of  Daniel  Hurst,  in  which  it  j^  al- 
leged that  Hurst  lost  his  life  by  reason  of  the  willful  neglif:ence  of 
the  appellant  by  its  agents  or  servants. 

The  deceased  was  in  the  employe  of  the  appellant,  and  was  a 
switchman  belonging  to  what  is  known  as  a  switching  crew.  The- 
train  of  the  appellant  contained  a  number  of  cars  that  extended 
almost  from  Preston  street  on  the  west  to  Jackson  street  on  the 
east.  A  man  by  the  name  of  Henon,  who  was  the  switch  foreman,, 
had  ordered  the  deceased  to  uncouple  one  car  from  another  so  as  to 
leave  the  rear  car  on  the  side  track.  Hurst,  in  obedience  to  the 
order  of  his  superior,  gave  the  engineer,  or  those  in  charge  of  the 
train,  the  signal  for  backing  the  train  in  order  that  the  order  given 
him  might  be  obeyed.  The  cars  moved  back  slowly,  and  Hurst 
went  in  between  the  rear  car  and  the  one  next  to  it  to  uncouple- 
them,  and  after  being  between  the  cars,  or  as  he  attempted  to  go  in 
between  them,  his  foot  slipped  and  in  the  act  of  falling  he  caught 
hold  of  the  break  beam  of  the  car  near  the  ground  and  was  dragged 
a  distance  of  forty  feet.  He  cried  out  for  assistance  and  his  cries 
were  heard  by  the  bystanders  but  not  so  readily  by  those  in  charge 
of  the  train  or  by  the  switch  foreman.  When  the  forhyian  did  dis- 
cover the  man's  peril  he  at  once  signaled  those  in  charge  of  the  en- 
gine to  slop  it,  and,  as  the  appellant  contends,  it  was  stopped 
instantly.  The  train  was  moving  at  a  snail's  pace,  and  some  little 
time  intervened  between  the  time  his  foot  slipped  and  the  time  the 
<»ars  ran  over  him.  It  was  usual  and  customary,  as  proof  shows,  to 
uncouple  cars  as  they  moved  slowly,  and  that  it  was  the  duty  of  the 
deceased  to  obey  the  orders  of  his  superior. 

The  employment  is  undoubtedly  one  of  great  peril,  but  the  appel- 
lee, knowing  the  character  of  duty  required  of  him,  assumeci  the 
risks  attending  the  employment  when  he  entered  appellant's  ser- 
vices, and  if  he  lost  his  life  by  his  own  neglect  the  company  is  not 
responsible. 

It  appears  that  the  foreman,  when  giving  the  danger  signal,  had  to 
give  it  first  to  the  fireman  and  the  fireman  to  the  engineer,  as  it  is 
shown  the  engineer  was  in  such  a  pasition  as  he  could  not  see  the 
deceased,  or  even  the  foreman.  Why  this  case  was  so  does  not  ap- 
pear. 

The  deceased  had  given  the  engineer  notice  when  he  went  in  to 
uncouple  the  cars,  and  no  notice  had  been  given  the  engineer  that 
he  had  performed  this  duty,  but  on  the  contrary  it  is  manifest  tl>at 
if  this  train  had  be**n  properly  managed  by  the  engineer  or  by  the 
fireman,  who  assumed  to  act  as  the  engineer,  the  man's  life  might 
have  been  saved.  The  idea  of  placing  one  in  such  a  perilous  posi- 
tion, and  then  leave  the  fireman  to  notify  the  engineer  when  the 
danger  was  over  or  when  danger  existed,  is  not,  to  say  the  least  of  it,, 
extraordinary  care. 

The  man  was  seen  being  dragged  along  by  four  or  five  persons  not 
in  the  employment  of  the  company,  and  one  of  them  rode  or  ran 
from  the  place  of  the  accident  to  the  engineer  to  notify  him  of  the 
man's  danger,  and  the  employes  of  the  appellant  seem  to  have  beea 
the  last  TO  discover  the  peril. 

Concealing,  however,  there  was  no  willful  neglect  arising  from 
this  indifference  on  the  part  of  the  employes,  still  the  evidence  be- 
fore the  jury  justified  a  finding  of  willful  n^lect  on  the  part  of  the 
engineer  after  the  danger  signal  had  been  given.  Counsel  for  the 
appellant  assumes  that  the  witnesses  for  the  plaintiff  were  ignorant, 
confused  and  unable  to  make  an  intelligent  statement  of  the  facts^ 
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This  was  a  question,  however,  for  the  jury,  and  the  character  of 
these  statements  will  not  authorize  this  court  to  say  that  they  were 
.not  entitled  to  creedit. 

It  is  plain  from  the  proof,  and  as  a  matter  of  common  jud^meut, 
'that  when  the  danger  signal  was  given  it  was  the  duty  of  the  engi- 
neer, or  the  fireman  acting  foe  him,  to  at  once  stop  the  train.  This 
the  witnesses  for  the  appellant  swear  was  done,  and  that  the  death 
of  the  intestate  was  caused  by  his  foot  haaging  in  some  way  on  the 
.track. 

On  the  other  hand  the  witne^es  for  the  appellee  state  that  when 
the  signal  was  given  to  stop  the  train,  the  train  moved  forward  and 
ran  over  the  deceased,  doubling  him  up^  to  use  their  expression,  and 
'Causing  his  death.  It  is  plain  if  the  train  had  continued  to  back  or 
had  stopped  the  deceasedf  would  have  been  saved,  but  when  the  en- 
irineer  began  to  move  the  train  forward  the  death  of  the  man  was  in- 
evitable. He  had  gone  between  these  cars  in  obedience  to  orders,  as  whs 
his  duty;  had  not  come  out  or  given  any  signal  that  he  was  out  of 
danger,  and  yet,  if  the  witnesses  of  the  appellee  are  to  be  believed, 
the  engineer  was  playing  with  his  train,  moving  first  east  and  then 
west,  with  perfect  indifference  as  to  the  perilous  position  of  the  de- 
^ceased.  He  knew  the  deceased  was  between  thecars,  or,  if  not,  ought 
to  have  known  it,  but  from  the  theory  of  the  appellant  had  placed 
himself  in' a  position  where  he  could  not  see  the  unfortunate  man, 
placing  the  duty  on  the  fireman  of  notifying  him  w  hat  orders  to 
obey. 

One  or  two  persons  ran  across  the  street,  seeing  the  danger  t)efore 
.the  man  was  killed,  and  witnesses  who  are  entirely  disinterested  in 
this  litigation  show  by  their  testimony  that  those  in  charge  of  the 
.train  were  guilty  of  the  highest  degree  of  neglect. 

As  the  manager  of  this  train  and  the  switch  foreman  were  lo- 
cated, it  was  necessary  for  the  foreman  to  first  notify  the  fireman  of 
ithe  danger,  and  the  latter  to  communicate  that  tact  to  the  engineer 
-before  the  engineer  could  stop  the  train,  and  this  of  itself  was  negli- 
,gence  when  they  all  knew  the  deceased  was  attempting  to  uncouple 
the  cars,  and  added  to  this  the  fact  of  the  forward  movement  of  the 
train  by  ihe  engineer  when  he  did  get  notice,  this  verdict  is  proper 
if  the  witnesses  for  the  appellee  are  to  be  believed,  or,  in  other  words, 
it  is  not  against  the  evidence.  It  is  shown  by  the  the  testimony  that 
it  was  the  duty  of  the  engineer  to  stop  the  train  at  once  when  get- 
ting notice  of  the  danger.  This  he  did,  if  the  witnesses  for  the  ap- 
pellant are  not  mistaken  as  to  what  transpired;  but  tnat  he  failed  to 
•do  so,  as  shown  by  the  testimony  for  the  appellee,  is  apparent,  and, 
in  fact,  the  manner  of  the  killing,  or  the  circumstances  connected 
with  it,  indicate  that  the  forward  movement  of  the  train  caused  the 
injury.  The  motion  to  find  for  the  defendant  was  properly  over- 
ruled. 

It  is  made  a  ground  for  reversal  that  the  court  failed  or  refused  to 
•discharge  ttie  jury,  or  to  further  instruct  thf*  iury,  after  they  had  re- 
tired and  then  returned  from  their  room,  in  response  to  this  inter- 
J-ogatory  propounded  by  the  jury  to  the  court:  **ls  it  in  prcKif  that 
the  railroad  company's  foreman  should  look  after  the  men  and  see 
that  they  did  not  get  hurt,  or  is  it  the  law?" 

The  court  responded  in  writing:  **In  reference  to  the  question  by 
the  jury  the  court  says  the  jury  must  decide  the  case  upon  the 
testimony  heard  by  them,  and  the  law  as  contained  in  the  instruc- 
tions given  by  the  court." 

Thedefendant  excepted  to  this  response  by  the  court,  and  the  jur}% 
retiring  to  their  rooms  and  failing  to  agree,  were  permitted  to  ad- 
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Journ  with  the  proper  admonition  until  the  next  day.  On  the  return 
of  the  jury  the  defendant,  by  counsel,  moved  the  court  to  instruct  the 
Jury  '*that  in  considering  the  evidence  they  shall  consider  the  same 
and  reach  their  conclusions  in  rendering  their  verdict  according  to 
their  own  recollection  of  the  statements  of  the  witnesses,  and  they 
should  be  guided  by  the  instructions  in  the  language  in  which  they 
are  written,"  etc. 

The  court  refused  this  motion.  It  seems  to  have  been  based  upon 
the  remarks  made  by  counsel  for  the  plaintiff  in  his  closing  argu- 
ment to  the  jury  as  to  the  meaning  of  willful  neglect^  in  which  he 
took  occcasion  to  say  that  "he  (counsel)  did  not  believe  the  defend- 
ant's employes  intended  to  injure  the  intestate." 

We  see  no  cause  for  reversal  on  this  ground.  The  court  had  al- 
ready told  the  jury  in  response  to  the  written  interrogatory  the  day 
before  that  they  must  be  guided  by  the  evidence  and  the  instruc- 
tions given  by  the  court,  and  it  is  to  be  presumed  that  the  jury-  had 
intelligence  enough  to  know  their  duty  m  this  regard  without  being 
i»ld  by  the  court,  even  if  the  argument  made  by  counsel  was  objec- 
tionable. 

If  counsel  for  the  plaintiff  perverted  the  law  and  advised  the  jury 
to  disregard  the  instructi(»ns  it  was  the  duty  of  the  court  to  stop  him 
4it  the  instance  of  his  adversary,  and  for  such  a  palpable  violation  of 
his  duty  as  an  attorney  the  court  should  check  counsel  in  order  to 
maintain  its  own  respect,  hiit  no  such  case  is  presented  here.  The 
employes  may  not  have  intended  to  injure  the  deceased,  and  we 
have  no  idea  the  engineer  was  aware  of  the  great  peril  he  was  in, 
And  still  the  neglect  may  have  been  of  such  a  character  as  to  indi- 
cate recklessness  and  an  utter  indiflFerence  for  the  safety  of  his  subor- 
dinates. 

We  perceive  no  objection  to  the  instructions.  Willful  neglect  was 
•defined  in  the  language  of  this  court  and  the  jury  told  that  no  re- 
covery could  be  had  unless  the  death  of  the  intestate  was  caused  by 
the  willful  neglect  of  the  conductor  or  foreman  in  charge  of  the 
train,  and  that  the  burden  of  proof  was  on  the  plaintiff  to  show,  by  a 
preponderance  of  the  evidence,  that  the  death  of  Hurst  was  caused 
by  the  willful  neglect  of  the  employes. 

There  was  a  qualification  to  instruction  numbers  which  first  told 
the  jury  that  if  the  death  of  Hurst  was  caused  by  his  own  negligence 
and  not  the  willful  neglect  of  the  employes,  then  the  law  is  for  the 
defendant.  *'But  if  the  jury  shall  believe,  from  the  evidence,  that  the 
<lefendant  or  its  agents  above  named  were  guilty  of  willful  neglect, 
and  the  death  of  Hurst  was  caused  thereby,  they  ought  not  to  find 
agrainst  the  plaintiff",  although  they  may  believe,  from  the  evidence,  he 
contributed  to  the  injury  by  his  failure  to  exercise  such  care  for  his 
^wn  stifety  as  ordinarily  prudent  persons  usually  observe  under  sim- 
ilar circumstances." 

This  court  has  often  hold  that  contributory  neglect  is  no  defense 
where  willful  neglect  is  established,  and  the  jury  was  told  more 
than  once  that  willful  neglect  must  be  shown  or  no  recovery  could 
•be  had,  and  the  instructions  stated  what  was  the  law  of  the  case  and 
nothing  more. 

Instruction  number  2,  asked  by  the  defense,  was  a  mere  reference 
to  the  facts  as  proven  by  the  appellant  and  was  properly  refused. 
The  other  instructions  had  in  effect  been  triven. 

Was  the  company  guilty  of  willful  neglect?  That  is  the  only  issue 
dn  this  case,  and  the  jury  being  the  sole  judge  of  the  facts,  and  the 
testimony  conducing  to  establish  willful  neglect,  we  will  not  disturb 
ilhe  finding. 


Digitized  by  VjOOQIC 


636         ASHLAND    COAL   &    IRON    RY.    CO.    V.    m'kENZIE,    &C. 

It  is  well  settled  that  this  intestate  was  a  subordinate  to  the  fore- 
man, the  engineer  and,  one  might  add,  to  the  fireman  in  this  case. 
The  case  of  L.  A  N.  R.  R.  Co.  v.  Moore,  83  Ky.,  675,  relied  on  by 
counsel,  it  seems  to  us  is  authority  against  the  company.  There  it 
was  held  that  if  It  was  the  custom  of  the  company  to  permit  the 
fireman  upon  its  trains  to  act  as  engineer  in  coupling  and  ''switch- 
ing trains,  he  is,  when  so  acting,  to  all  interests  and  purposes,  the  en- 
gineer of  its  train,  and  not  the  equal  fellow  servant  of  the  brakeman, 
and  the  rule  of  respondeat  superior  applies  when  a  brakeman  is  in- 
jured by  his  negligence." 

So  in  this  case  the  fireman  was  acting  as  the  engineer,  or,  if  not.  the 
highest  degree  of  neglect  on  the  part  of  the  engineer  consisted  in 
placing  himself  where  he  could  not  see  the  signal  and  leaving  the 
fireman  to  act  for  him,  or,  if  not  to  act  for  him,  to  give  notice  when 
action  on  the  part  of  the  engineer  was  necessary.  We  see  no  reason 
for  reversing  this  judgment. 

Judgment  affirmed. 


Ashland  Coal  &  Iron  Ry.  Co.  v.  McKenzie,  Ac, 

{Filed  Jan.  26,  1893— iVo^  to  be  reported.) 

FraiutuUnt  conveyance — Evidence — The  bookkeeper  and  cashier  of  RppolUot 
daring  several  years  made  fal«e  encrien  on  its  books,  whereby  credito  for 
cash  payments  were  given  to  a  firm  of  which  he  was  a  member  for  debts  doe 
appellant.  lu  this  manner  he  defrauded  appellant  oat  of  over  $18,000.  Dar- 
ing the  time  he  was  committing  this  fraud  be  purchnsfd  and  paid  for  a 
house  and  lot  for  his  mother,  whose  agent  he  was.  In  this  action  by  appel- 
lant, to  set  aside  the  conveyance  of  the  house  and  lot  to  the  mother  on  the 
fi^round  that  it  was  paid  for  by  its  money:  Held — That  ihe  bnrden  is  on  ap- 
pellant to  show  that  its  funds  paid  for  the  property  in  controversy,  and 
since  it  appears  that  the  son,  as  agent  of  the  mother,  had  sufficient  assets  be- 
longing to  her  to  pay  for  the  property,  and  it  is  not  shown  that  any  of  the 
appellant's  money  was  used  for  this  purpose,  its  petition  was  properly  dis- 
missed. 

R.  C.  Burns,  Moore  <fe  Everett  and  VVm.  Lindsay  for  appellant. 

Thos.  Y.  Hargis  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant,  since  May  19. 1880,  under  the  corporate  name  of  the 
Ashland  C<ial  and  Iron  Railway  Company,  and  formerly  from  Jan- 
uary 26,  185'),  under  the  name  of  **The  Lexington  &  Big  Sandy 
Railroad  Company,  Eastern  Division,"  has  been  engaged  in  the  vi- 
cinity of  Ashland,  Ky.,  in  constructing  railroads  in  operating  same 
by  the  transportation  of  freight  and  passengers,  in  the  business  of 
mining,  transporting  and  selling  coal,  and  also  manufacturing  and 
selling  iron. 

In  the  year  1870  the  defendant,  Chas.  D.  McKenzie,  became  one  of 
its  employes  in  a  subordinate  position,  afterwards  assistant  book- 
keeper, and  in  1877  became  its  principal  bookkeeper  and  cashier, 
and  so  continued  until  about  July  17,  1886,  and  as  such  received  and 
disbursed  very  large  sums  of  money  belonging  to  the  appellant. 
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During  this  time,  begfinning  in  about  1880  and  continuing:  until 
the  date  last  named,  the  defendant  was  further  extensively  enpfagfed 
in  partnership  with  one  B,  C.  Hyman  in  the  coal  business,  under  the 
iirm  name  of  McKenzie  &  Hyman.  This  firm  bought  large  quanti- 
ties of  coal  from  the  appellant,  supplying  its  workmen  therewith 
and  selling  out  the  same  on  credit  and  otherwise,  though  they  were 
required  to  make  monthly  settlements  with  the  appellant  for  their 
purchases. 

Of  this  firm  also  defendant,  ('has.  D.,  was  the  bookkeeper,  cash- 
ier and  manager,  Hyman  appearing  to  have  dQue  the  manual  labor. 
During  these  years  the  defendant,  Chas.  D.,  had  lived  in  Ashland 
with  his  mother,  the  appellee,  Rachael  D.  McKenzie,  first  in  rented 
property  and  then,  in  1882,  in  a  house  and  lot  in  said  city  conveyed 
by  one  Miss  Case  to  appellee  by  deed  of  May,  1882.  The  mother  (ap- 
pellee) had  some  real  astate  in  Newport,  Ky.,  some  lands  in  Indiana 
iind  some  funds  arising  from  an  insurance  policy,  the  rents  and 
profits  from  which  amounted  to  a  considerable  sum,  and  these  sums 
and  this  business  was  also  in  charge  of  the  defendant,  Charles  D. 
Thus  was  he  trusted,  apparently  without  the  slightest  oversight, 
with  the  keeping  of  these  heavy  accounts  of  the  railway  company, 
the  partnership  business  so  interwoven  with  it,  the  estate  of  his 
mother,  and  handled  and  disbursed  large  sums  of  money  from  ail 
these  sources. 

He  lived  in  good  repute  and  without  reproach,  is  convicted  of  no 
bad  habits,  was  industrious  and  apparently  economical  and  honest. 
On  July  17,  1886,  he  disappeared,  and  two  days  later  the  following 
letter  was  received  from  him  : 

**19  July,  1886. 

**^  John  Means ^  IJsq.,  President  A,  C,  d-  L  Ry.  Co,,  Ashland  Ken- 
lucky  : 

*'If  you  have  not  yet  discovered  the  cause,  this  will  explain  my  ab- 
sence. My  accounts  are  short,  as  near  as  I  can  now  tell,  about 
^18,400.00. 

"Take  trial  balance,  see  e.  w.  adds f8,400 

Ledger  *C,'  office 2,000 

Bills  Rec 2,000 

Coal 3,000 

Road  reps 1,000 

Transportation 2,000 

**The  journals  are  all  r?ght.  The  cashbooks,  too,  except  credits  to 
McKenzie  &  Hyman.  /  credited  them  with  cash  they  never  depos- 
ited. 

*•!  began  this  thing  about  thelast  of  '79  or  '80  by  crediting  them  with 
•cash  and  making  good  the  amount  before  the  end  of  the  next  month. 
liVe  were  carrying  big  cash  balances  then  and  a  few  extra  hundreds 
were  not  noticed.  Collections  became  harder  to  make,  our  books  got 
behind,  I  would  not  make  out  accounts  promptly.  I  w-as  working 
bard  then  at  the  office,  and  between  the  work  and  the  worry  from 
my  wrong  doings  I  was  not  fit  to  work  on  McK.  &  H.'s  books  at 
night,  although  I  tried  hard  at  times.  I  soon  grew  desperate,  but 
still  hoped  some  how  to  make  it  good.  *  *  *  *  You 
-will  find  3/c A".  &  H.^s  books  in  a  terrible  condition." 

He  suggests  that  the  afikirs  of  the  firm  be  put  in  the  hands  of  a  re- 
<;eiver,  oflfers  to  devote  himself  to  making  restitution  by  straightening 
oat  these  firm  books,  and  encloses  a  memorandum  of  his  individu^ 
property.  ^  j 
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On  January  14th,  after  these  occurrenoes,  the  appellant,  the  Ash- 
land Coal  <&  Iron  Railway  Company,  instituted  this  action  in  equity 
in  the  Boyd  Circuit  Court  to  set  aside  the  deed  of  May  1,  1882,  from 
Helen  M.'Cwse,  Ac,  to  the  appellee,  Rachael  D.  McKenzie,  as  fraud* 
ulent  and  void,  and  .seeking  to  subject  ihe  same  to  the  payment  and 
satisfaction  of  her  son's  defalcation,  alieginiir  that  the  property  had 
been  paid  tor  and  improved  with  the  money  of  appellant,  and  which 
had  been  fraudulently  taken  by  said  Chas.  D.  and  converted  to  his 
own  use,  and,  in  fact,  invested  in  said  property. 

The  appellee  denied  Uie  s'at  jments  of  the  petition,  and  claimed  to 
have  bought  the  property  and  made  the  improvements  thereon 
with  her  own  means. 

The  chancellor,  after  fully  hearing  the  case,  dismisse<l  the  petition 
as  to  her,  and  Irom  that  judgment  the  railway  company  has  ap- 
pealed. 

It  is  manifest  that  the  defendant,  Chas.  D.,  in  order  to  prop  up  the 
tottering  fortunes  of  the  firm  of  McKenzie  &  Hyman  when,  as  he 
writes,  he  found  collections  hard  to  make,  grossly  falsified  the  iKK>ks 
he  had  in  charge,  crediting  that  tirm  with  large  suras  as  paid  in, 
when,  in  fact,  no  such  collections  had  actuallv  been  made  in  their 
behalf. 

This  necessitated  falsification  of  the  company's  books  in  other 
particulars,  and  it  is  evident  thHt  at  the  timeof  his  flight  in  July,  '86^ 
his  shortage,  or  that  of  his  tirm,  was  something  about  as  he  stated  it  in 
his  letter,  but  to  what  extent,  if  any,  he  actually  abstracted  the 
funds  of  the  company,  save  to  transfer  them  to  the  credit  of  his  firm, 
is  not  apparent. 

If  the  tirm  of  McKenzie  &  Hyman  lost  this  money  in  the  regular 
course  of  its  extensive  business  by  loose  methods  of  trade,  or  by  the 
fluctuations  of  the  market,  by  bad  debts,  etc.,  then  the  crime  of  the 
agent  consisted  in  making  these  false  entries  op  the  books  in  his 
charge,  by  which  the  credit  of  the  firm  was  maintained  at  the  ex- 
pense of  the  company  and  not  in  actually  stealing  the  money. 

These  entries  are,  in  the  main,  made  on  the  b(»oks  to  the  advan- 
tage and  credit  of  the  Arm,  who,  in  default  of  their  monthly  pay- 
ments for  large  purchases  of  coal,  were  thus  given  false  credits  as  if 
from  collections  made  in  the  usual  course  of  trade,  and  to  the  extent 
that  such  qredits  would  swell  the  cash  of  the  company,  false  and  re- 
duced entries  of  deposits  were  require<i  to  be  likewise  entered  on  the 
books  in  order  to  balance  the  accounts. 

It  is  not  material  that  this  was  not  wholly  the  method  adopted.  It 
sufficiently  discredits  the  theory  that  the  appellant's  money  was  ac- 
tually abstracted  and  invested  in  this  property,  if  such  a  method  was 
certainly  in  part  and  probably  in  whole  the  one  pursued. 

The  plaintiff  having  alleged  and  the  defendant  having  denied 
that  the  property  was  bought  with  the  company's  money,  the  bur- 
den rests  on  the  plaintiff  to  establish  what  it  alleges. 

It  is  urged,  however,  that  the  appellee  was  not  flnancially  able  to 
buy  and  improve  this  property. 

The  evidence  discloses  that  in  February,  1879,  she  got  $4,800  by 
reason  of  the  death  of  one  Strange,  on  whose  life  her  husband  had 
held  a  policy  of  insurance  $3,400  of  this  was  loaned  to  the  appellant 
by  defendant,  Chas.  D.,  for  his  mother,  and  the  notes  of  the  com- 
pany, properly  executed  to  her  by  the  preuident  of  the  company,  are 
exhibited  in  the  record.  They  were  found  among  the  papers  of  the 
cashier  of  the  company,  and  were  presumably  collected  by  him» 
as  he  had  been  directed  to  do,  and  paid  on  the  investment  in  ques- 
tion. 
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From  the  same  source,  in  '84  or  '85,  the^rot  som«'$i;iOO,  which  was 
refunded  to  her  by  her  nephew,  who  had  ebumed  a  portion  of  this 
JDSurance  fund  of  $6,000,  but  who  had  beconae  convinced  he  was  not 
entitled  to  it  and  refunded  it  to  her. 

Her  sister,  Mrs.  Gaylord,  was  rich  and  furnished  her  from  Sl,57i  tO' 
|4,1J<K)  per  year  as  she  needed  it.    She  grot  $400  or  $500  (rom  a   build- 
ing association,  which  she  first  loaned  to  Mr.  Gaylord  but  afterwards- 
placed  ill  the  hands  of  her  son  to  loan  or  invest. 

The  rents  of  the  Newport  property  brought  her  at  the  start  $720 ' 
per  year  for  two  or  three  years,  arrowing  somewhat  leas  per  year 
until  1884  slie  ^ot  only  $300.    There  was  also  some  revenue  derived 
from  the  Indiana  laiids,  probably  $100  or  more  per  year. 

Her  son  lodged  and  boarded  with  her  and  contributed  from  his 
salary  largely  to  her  support.  She  was  industrious  and  economical^ 
and  from  her  garden  and  orchard  sold  fruit,  berries,  etc.,  to  the  ex- 
tent of  from  $200  to  $300  per  year. 

There  must  have  come  to  her  hands  and  that  of  her  son  for  her 
from'  1879  to  1886,  outside  of  his  board  money  and  what  Mrs.  Gay- 
lord furnished  her,  and  the  garden  and  orchard  products,  from  which 
sources  sh^  could  have  supported  herself  reasonablv  well,  the  sum  of 
from  $1,200  to  $1,400.  The  house  and  lot  cost  $7,000  and  the  improve- 
ments about  $1,300,  *  *  *  but  **during  all  these  years,"  say 
appellant's  counsel  of  this  trusted  agent,  "he  was  systematically 
robbing  hi^  employer,  and,  no  doubt,  just  as  systematically  squan- 
dering the  moneys  entrusted  to  him  by  his  confiding  mother  " 

But  he  is  not  shown  to  have  squandered  these  means  (notes)  which». 
with  in/erest,  would  amount  to  some  $4,000  at  the  time  of  this  invest- 
ment, In  July,  '82.  Shortly  afterwards  he  got  $1,100  from  his  cousin, 
the  nephew  of  his  mother,  and  these  sums  go  largely  to  make  up  the 
required  amount. 

If  he  squandered  the  moneys,  both  of  the  company  and  of  his 

mofher,  as  contended,  it  would  l:>e  difficult  for  a  court  to  say  whose 

ra^ey  it  was  that  was  put  in  the  house,  and  the  appellant  must  not 

v^n  on  an  admitted  uncertainty.    The  mother  was  ''conscious,"  it  is 

t'ue;  so  was  the  appellant.    She  was  paid  by  an  open  investment  of 

ner  funds  in  a  house  and  lot  in  the  immediate  vicinity  of  the  appel- 

/lam's  president  and  business  manager.    By  him  she  was  visited   in 

r  her  home  and  complimented  for  her  business  thrift  and  economy^ 

She  rested  unsuspiciously  and  undisturbed  for  more  than  five  years 

after  this  conveyance  of  record,  and  we  think  the  plaintiff  has  failed 

to  show  itself  entitled  to  the  relief  sought,  and,  therefore,  affirm  the 

judgment  of  the  lower  court. 


Jones,  Ac.  v.  Miracle. 

(Fifed  Jan.  28,  1893.) 

Claimant  of  land  under  tax  title— 'Burden  of  ^  proof— li  is  well  settled  that  a 
sheriff's  aDthority  to  sell  propert:'  for  taxes  is  altogether  statutory,  and  that 
snch  a  sale  will  confer  no  title  upon  the  nnrohaser  nnless  the  statutory  pro- 
visions relating  thereto  have  been  strictly  complied  with  ;  and  where  on» 
asserts  title  to  any  property  under  snch  a  sale  and  purchase  he  mast  aUeg» 
and  prove  that  all  the  statutory  steps  necessary  to  a  valid  sale  were  taken. 
The  burden  of  proof*  to  show  strict  compliance  with  the  statute,  is  upon 
the  claimant  as  well  when  he  is  def endinf?  his  possession  of  land  against 
the  taxpayer's  claim,  by  a  derivation  of  title  under  a  tax  sale,  as  when  he,  as 
plaiiitiff,  seeks  to  recover  the  land  from  the  delinqaent  taxpayer. 
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Weller  &  Hays  for  appellants. 

Unthank  &  Holt  for  appellee. 

Appeal  from  Bell  Ck)urt  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

Robert  A.  Miracle  died  intestate  and  owner  of  a  tract  of  laoii  con- 
taining? oOO  acres  that  descended  to  his  widow  and  five  children,  and 
this  action  was  brought  in  1892  by  appellant,  Lewis  Jones,  claiming 
:an  undivided  fifth  of  the  land  in  virtue  of  a  purchase  in  1886  from 
one  of  the  heirs-at-law  and  by  two  other  heirs  against  John  A  Miracle 
and  Mary  Miracle,  his  wife,  neither  of  them,  however,  bein^  an  heir 
of  decedent,  Robert  A.,  but  claiming  the  whole  tract  underpurcha.se 
at  sale  for  taxes  in  1883,  and  also  claiming  an  undivided  fifth  by 
purchase,  in  1886,  from  one  of  the  heirs.  A.  Slusher,  claiming  a 
moiety  by  purchase  from  another  one  of  the  heirs,  was  made  defend- 
ant, but  he  does  not  appear  to  have  filed  an  answer. 

It  is  alleged  in  the  petition  that  the  defendant  is  claiming  the 
4>ntire  tract  under  a  deed  executed  to  him  not  until  1889,  ailtliough 
it  is  recited  therein  the  land  was  sold  November  12,  1883,  and  then 
purchased  at  the  inadequate  price  of  $3.50;  that  the  tract  of  land 
was  listed  for  taxes  in  the  name  of  Sarah  Miracle,  widow  of  Robert 
A.,  but  the  sheriff  did  not,  before  making  the  levy,  tender  to  her  a 
receipt  as  the  law  required,  though  she  wAs  a  resident  of  the  county 
in  which  the  land  lies  ;  that  the  sheriff  failed  to  advertise  the  time 
and  place  of  said  sale  at  the  courthouse  door,  and  failed  to  return  a 
report  in  writing  to  the  county  clerk  showing  when,  where  and  for 
•what  price  said  land  was  sold,  giving  a  description  of  the  land  slid, 
and  that  such  report  was  not  recorded  and  indexed  by  the  couity 
<ilerk.  It  is  further  alleged  that  John  A.  Miracle,  the  pretendrfl 
purchaser,  did  not  file  with  the  county  clerk  said  sheriff's  certificai? 
of  his  purchase. 

The  defendants  do  not  in  their  answer  state  aflSrmatively  that  any 
one  of  the  specific  duties  prescribed  by  statute  in  such  case  and 
enumerated  in  the  petition  were  performed  by  either  the  sheriff  or 
the  purchaser,  but  state,  in  general  terms,  that  said  sale  was  con- 
ducted in  proper  form,  as  the  deed  of  conveyance  by  the  sheriff  sets 
forth,  and  traverse  or  attempt  to  traverse  the  statements  of  the  peti- 
tion by  simply  denying  the  alleged  failure  to  perform  the  statutory 
requirements. 

No  evidence  was  offered  by  either  party  to  show  whether  the  sher- 
iff did  or  not  sell  the  land  in  the  manner  required  by  law,  except  the 
deed  made  by  him  in  1889,  long  after  his  term  of  office  had  ended ; 
and  the  only  recital  in  that  is  that  the  land  was  listed  for  taxes  for 
the  year  1883  in  the  name  of  Sarah  Miracle;  that  she,  having  no  per- 
sonal property  out  of  which  the  tax  could  be  made,  the  land  was 
levied  on,  and,  after  advertising  as  the  law  directs,  was  sold,  when 
John  A .  Miracle  became  the  purchaser  at  $3.50,  tax  due  and  cost  of 
sale. 

The  lower  court,  assuming,  we  suppose,  that  the  burden  of  show- 
ing non-performance  by  the  sheriff  of  the  statutory  duties  required  in 
such  case  was  upon  the  plaintiff,  dismissed  the  action  denying  any 
relief,  although  one  of  the  plaintiffs  was  at  the  date  of  the  sale  and 
is  now  an  infant. 

It  has  been  distinctly  held  by  this  court  that  the  power  to  soil  prop- 
erty for  taxes  is  altogether  statutory  and  must  be  strictly  pursued; 
and  when  a  party  is  setting  up  claim  to  property,  in  virtue  of  purchase 
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by  him  at  such  sale,  he  must  aver  by  pleading  and  show  by  testimony 
that  the  statutory  steps  necessary  to  a  valid  sale  were  taken.  (Smith 
V.  Ryan,  11  Ky.  Law  Rep.,  128.) 

In  the  case  of  Durritt  v.  Stewart,  ibid,  172,  it  was  paid  to  be  well 
settled  that  a  sale  of  property  for  taxes  is  void  unla*^  each  legal  step 
that  the  law  requires,  in  order  to  subject  it  to  sale,  has  been  complied 
with.  Moreover,  it  was  held,  in  >IcGuiar  v.  Henry,  81  Ky,  1,  that  it 
was  not  in  power  ot  the  legislative  department  to  make  a  tax  deed 
conclusive  evidence  of  a  complete  title.  It  is  true  the  party  claim- 
ing under  purchase  at  tax  sale  was,  in  the  cases  ci ted ;plaintifr,  seek* 
ing  recovery  against  the  original  owner,  while  in  this  case  his 
attitude  is  that  of  defendant.  But  it  seems  to  us  there  is  no  reason  for 
placing  the  burden  upon  the  taxpayer  and  original  owner  in  any 
case;  but, on  the  contrary,  a  person  claiming  under  a  tax  deed  should 
be  required  to  show,  in  order  to  resist  recovery  by  the  taxpayer  and 
owner,  that  he  has  a  valid  title,  acquired  by  strict  compliance  with 
statutory  requirements.  For  otherwise,  while  the  purchaser  at  a  tax 
sale  is  always  in  a  pr»sition  to  be  reimbursed  and  placed  in  statu  quo, 
owners  of  land,  sometimes  nonresident,  or  laboring  under  disability 
of  coverture,  infancy  or  lunacy,  are  liable  to  have  their  property 
sacrificed  or  lost  by  irregular  or  fraudulent  conduct  of  the  oflQcer  or  pur- 
chaser. Arid  no  better  illustration  of  the  injustice  and  impropriety 
of  accepting  and  treating  a  tax  deed  as  conclusive  in  favor  of  the 
purchaser  could  be  afforded  than  is  done  in  this  case.  Here  the 
owner  of  a  large  body  of  land  has  died,  leaving  a  widow  and  chil- 
dren, some  of  whom  are  infants.  And  though  it  does  not  appear 
that  the  widow  had  been  appointed  administratrix,  or  otherwise 
authorized  or  required  to  pay  taxes  on  the  estate  of  her  husband,  or 
that  even  any  part  of  the  land  had  been  allotted  to  her  as  dower,  yet 
the  whole  tract  was  listed  for  taxation  in  her  name ;  and  without  any 
demand  on  the  personal  representative  of  the  decedent,  if  ther^  was 
one,  or  noiice  to  any  of  the  heirs  at  law,  the  land  was  sold  for  the 
insignificent  sum  of  $3.50,  and  the  purchaser  has  been  adjudged  en- 
titled to  the  entire  tract,  without  showing  or  attempting  to  show  a 
compliance,  by  either  himself  or  the  sheriff,  with  the  indispensable 
requirements  of  the  statute. 

It  may,  by  reason  of  lapse  of  time  or  death,  be  impossible  for  a 
claimant  under  purchase  at  tax  sale  to  show  the  receipt  was  pre- 
sented by  the  sheriff  to  the  person  from  whom  the  tax  was  due,  or 
that  the  sale  was  duly  advertised.  But  the  sheriff  was,  in  this  case* 
required  by  statute  to  make,  in  writing,  and  file  with  the  county 
clerk,  a  report  of  such  sale,  showing  all  the  steps  taken,  with  refer- 
en<'e  thereto;  and  in  cnse  of  his  failure  to  do  so  the  purchaser  was 
authorized  to  file  with  the  county  clerk  the  sheriff's  certificate  of 
purchase.  If  the  sheriff  or  purchaser  had  complied  with  such  re- 
quirement, it  would  have  been  in  power  of  the  defendants  in  this 
ea-^e  to  show  the  fact,  and,  in  our  opinion,  they  ought  to  have  been 
required  to  do  so.  Instead,  according  to  the  Judgment  appealed 
from,  defendant,  John  A.  Miracle,  is  permitted  to  hold  500  acres  of 
land  without  any  affirmative  allegation  by  him  of  compliance  with 
the  statute,  or  any  evidence  thereof  except  a  meagre  and  unsatisfac^ 
tory  recital  in  a  deed  made  six  years  after  the  pretended  sale  by  a 
person  not  then  in  office. 

We  do  not  decide  whether  the  land  was  legally  and  properly  listed 
in  the  name  of  and  the  taxes  payable  by  Sarah  Miracle,  because  it 
<loes  not  clearly  appear  whether  she  was  in  posession  of  the  land, 
nor  whether  there  was  at  the  time  a  personal  representative  of  the 
decedent,  Robert  A.  Miracle.      Nor  is  it  necessary  to  determine 
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whether  Sarah  Miracle,  the  infant  plaintiff,  was  entitled  to  redeem 
the  entire  land  or  only  her  undivided  moiety.  For  we  are  satisfied, 
as  the  record  stands,  that  the  plaintiffs  are  entitled,  as  prayed  for,  to 
a  division  of  the  land  among  the  five  children,  or  their  assigns,  of 
the  decedent,  Robert  A.  Miracle,  notwithstanding  the  tax  deed  of 
John  A.  Miracle,  and  the  judgment  is  reversed,  with  directions  for 
such  division  to  be  made,  upon  condition  of  payment  to  John  A. 
Miracle  of  his  purchase  money  with  statuiatory  Interest. 


WOLLUM8  V.  HOKSLEY. 

(.Filed  Dec.  13,  1892.) 

Specific  execution  oj  a  contract — The  right  to  the  specific  execation  of  a  coo- 
tract  does  not  rest  as  a  matter  of  absolute  right  iu  either  party  to  it,  bot  is 
to  be  determined  by  the  coart  in  the  exercise  of  a  soond  discretion,  and  may 
be  refused  by  it  because  of  the  existence  of  circumstances  that  would  not 
be  sufficient  to  defeat  a  recovery  at  law  for  its  breach.  It  is  ^ell  settled 
an  application  for  specific  performance  is  addressed  to  the  court's  sound 
<3i8oretion  and  will  not  be  granted  unless  the  contract  is  made  'according  to 
legal  requirements;  is  certain,  reasonable,  equitable,  mutual,  on  sufficient 
consideration,  consistant  with  public  policy  and  free  from  gross  misappre- 
hension, fraud,  surprise  or  mistake. 

The  contract  in  this  case,  by  which  the  plaintiff  purchased  from  defendant 
all  the  mineral  rights  in  a  tract  of  land  at  40  cents  per  acre,  when  almost  the 
entire  actual  value  of  the  laud,  which  was  $15  per  acre,  consisted  of  so=h 
rights,  was  made  under  such  circumstances  as  to  the  condition  of  the  par- 
ties, as  to  render  its  specific  enforcement  iuequitable  and  unjust. 

^V;.  M.  Beckner  for  appellant. 

Helm  &  Bruce  for  appellee. 

Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

In  August,  1887,  the  appellant,  John  WoUums,  was  living  upon 
his  mountain  farm,  of  about  two  hundred  acres,  in  Bell  county.  He 
was  then  about  sixty  years  old,  uneducated,  afflicted  with  disease, 
disabling  him  from  work,  owned  no  other  laud  and  but  very  little 
personal  property.  He  knew  but  little  of  what  was  going  on  inJhe 
business  world,  owing  to  his  situation  and  circumstances  in  life.  He 
moved  in  a  small  circle. 

At  this  time  the  appellee,  W.  J.  Horsley,  who  was  then  a  man  of 
large  and  varied  experience  in  business,  who  was  then  buying  min- 
eral rights  in  that  locality  by  the  thousands  of  acres,  and  who  was 
evidently  familiar  with  all  that  was  then  going  on  and  nc^r  at  haod 
in  the  way  of  business  and  development  in  that  section,  through  his 
agent  entered  into  a  contract  with  the  appellant,  which  was  signed 
by  the  latter  only,  by  which  he  sold  to  Horsley  all  the  oils,  gassfti 
and  minerals  in  his  land,  with  customary  mining  privileges, for  forty 
cents  per  acre,  and  obligated  himself  to  convey  the  same  by  general 
warranty  deed  free  of  dower  claim  or  other  incumbrance  when  the 
purchase  money  was  paid,  to-wit:  One-half  in  three  months  and  the 
balance  in  four  months  from  the  first  payment,  or  as  soon  as  the  deed 
.should  be  made,  $3  of  it,  however,  being  then  paid. 

It  is  suggestive  upon  the  question  of  the  then  value  of  thepur- 
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•chase,  and,  as  regarded  by  Horsley,*  that  his  agent,  who  made  it,  was 
to  get  180  for  his  pay,  or  as  much  as  Woliums  was  to  receive  for  all 
he  sold,  and  also  that  this  agent  does  not  testify  in  the  ease.  The 
purchase  money  was  not  paid,  as  stipulated,  but  the  reason  given  is 
that  it  was  a  sale  of  the  minerals  by  the  acre  and  the  quantity  of  , 
Jand  was  not  known  and  Woliums  refused  to  survey  it.  Nothing  ap- 
ptfars  to  have  transpired  between  the  parties  until  the  summer  after 
the  trade,  when  Horsley  demanded  a  deed.  He  says  he  sent  his  agent 
to  do  so  before  that  time,  but  it  does  not  appear  that  he  did  so. 

Iq  December,  1888,  this  suit  was  brought  for  a  specific  perform- 
ance of  the  contract. 

The  main  defense  is  that  it  was  procured  through  undue  advant- 
age and  under  such  circumstances  that  in  equity  its  performance 
should  not  be  decreed. 

The  answer  also  sets  up  inability  to  convey  with  contingent  right 
of  dower  relinquished,  as  the  wife  refused  to  unite  in  the  deed,  but 
it  ig  alleged  ana  not  denied  that  the  husband  induced  this  refusal  by 
her  and  the  appellee  offered  to  accept  a  conveyance  without  her  re- 
linquishment, a  proper  reduction  of  the  plirchase  money  being  al- 
lowed.   (Pomeroy  on  Contracts,  section  438.) 

The  specific  execution  of  the  contract  was  ordered.  Considering 
•all  the  circumstances  and  the  rule  applicable  in  such  a  case,  the 
judgment  should  not  be  upheld. 

There  is  a  distinction  betweenthe  case  of  a  plaintiff  asking  a  spe- 
cific performance  of  a  contract  in  equity  and  that  of  a  defendant  re- 
isisting  such  a  performance.  Its  specific  execution  is  not  a  matter  of 
absolute  right  in  the  party,  but  of  sound  discretion  in  the  court.  It 
requires  less  strength  of  case  on  the  side  of  the  defendant  to  resist 
the  bill  than  it  does  upon  the  prfrt  of  the  plaintiff  to  enforce  it.  If 
the  court  refuses  to  enforce  specifically  the  party  is  left  to  his  remedy 
-at  law. 

Thus  a  hard  or  unconscionable  bargain  will  not  be  specifically  en- 
forced, nor,  if  the  decree  will  produce  injustice,  or  under  all  the  cir- 
cumstances be  ineiiuitable,  will  it  be  rendered.  In  other  words  a 
•court  of  equity  will  not  exercise  its  power  in  this  direction  to  en- 
force a  claim  which  is  not,  11:1  ler  all  the  circumstances,  just  as  be- 
tween the  parlies,  and  it  will  i.llow  a  defendant  to  resist  a  decree 
^here  the  plaintiff  will  not  always  be  allowed  relief  upon  the  same 
evidence. 

A  contract  ought  not  to  be  carried  into  specific  performance  unless 
it  be  just  and  fair  in  all  respects.  When  this  relief  is  sought  ethics 
are  considered,  and  a  court  of  equity  will  sometimes  refuse  to  set 
aside  a  contract,  and  yet  refuse  its  specific  performance. 

Story  says:  ** Courts  of  equity  will  not  proceed  to  decree  a  specific 
performance  where  the  contract  is  founded  in  fraud,  imposition, 
mistake,  undue  advantage  or  gross  misapprehension ;  or  where, 
from  a  change  of  circumstances,  or  otherwise,  it  would  be  uncon- 
scientious to  enforce  it."    (2  Story's  Equity,  sec.  750.) 

Kent  also  says :  "  It  is  a  rule  in  equity  that  all  the  material  facts 
must  be  known  to  both  parties,  to  render  the  agreement  fair  and 
just  in  all  its  parts;  and  it  is  against  all  the  principles  of  equity  that 
one  party,  knowing  a  material  ingredient  in  an  agreement,  should 
be  permitted  to  suppress  it,  and  still  call  for  a  specific  performance." 
(2  Kent,  page  491.) 

It  was  held  in  Patterson  v.  Bloomer,  95  Am.  Decisions,  page  218, 
^nd  the  same  rule  has  been  announced  in  other  cases,  that  an  appli- 
cation for  specific  performance  is  addressed  tf^  the  court's  sound  dis- 
^^retion,  and  will  not  be  granted  unless  the  contract  is  made  accord- 


t,  Digitized  by  VjOOQIC 


1 


644  HERD   V.    CIST,    &C. 

ingtol^al  requirements;  is  certain,  reasonable,  equitable^  niutuaJ 
on  sufficient  consideration,  consistent  with  public  policy,  and  is  free 
from  grass  raisapprfhension,  fraud,  surprise  or  tnist<ike. 

The  appellee  testifies  that  he  did  not  know  anythine  as  to  the 
mineral  value  of  this  land  when  the  contract  was  made;  but  it  i» 
evident  he  had  a  thoroujf  h  knowledge  of  the  value  in  this  respect  of 
lands  jjenerally  in  that  section,  and  of  the  developments  then  in 
progress  or  near  at  hand. 

All  this  was  unknown  to  the  appellant.  It  is  evident  his  land  was 
valuable  almost  altogether  in  a  mineral  point  of  view.  While  it  Is 
not  shown  what  it  was  worth  at  the  date  of  the  ccmtract,  yet  it  is 
proven  to  have  been  worth,  in  April,  1889,  $lo.(X)  an  acre,  and 
that  this  value  arises  almost  altogether  from  its  mineral  worth; 
and  yet  the  appellee  is  asking  the  enforcement  of  a  contract  by 
means  of  which  he  seeks  to  obtain  all  the  oil,  gas  and  mineral,  and 
the  virtual  control  of  the  land  at  forty  cents  an  acre.  The  interest 
he  claims  under  the  contract  is  sut)stantially  the  value  of  the  land. 

Equity  should  not  help  out  such  a  harsh  bargain. 

The  appellee  shows  pretty  plainly  by  his  own  testimony  that  when 
the  contract  was  made  he  was  advised  of  the  probability  of  the 
building  of  a  railroad  in  that  locality  in  the  near  future.  Hls  agent, 
when  the  trade  was  made,  assured  the  appellant  that  he  would  never 
be  bothered  by  the  contract  during  his  lifetime.  He  was  lulled  in 
the  belief  that  the  Rip  Van  Winkle  sleep  of  ihat  locality  in  former 
days  was  to  continue,  and  the  grossly  inadequate  price  of  this  pur- 
chase can  only  be  accounted  for  upon  the  ground  that  the  appellant 
was  misled  and  acted  under  gross  misapprehension. 

The  contract  was  not  equitable  or  reasonable,  or  grounded  upon 
sufficient  consideration,  and  no  interest  has  arisen  in  any  third 
party. 

A  court  of  equity  should,  therefore,  refuse  its  specific  enforcement, 
but  the  appellant  should  have  what  was  in  fact  paid,  with  its  inter- 
est; and  when  this  is  done  his  petition  should  be  dismissed. 

Judgment  reversed  and  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 


Herd  v.  Cist,  &c. 
{Filed  Jan,  5,  1893 — Not  to  be  reported,) 

1.  Void  warning  order— Judgment — A  warning  order,  requiring  n  nonrectideot 
defendant  to  appear  at  a  term  of  court  oommenoing  less  than  sixty  days 
after  its  entry,  is  void  and  does  not  bring  the  defendant  before  the  oonrt, 
even  thongh  an  attorney  is  appointed  by  the  court  to  defend  for  him.  .^ 

A  judgment  against  such  nonresident  defendant,  who  has  not  been 
served  with  any  process  except  through  such  void  warning  order,  is  abso- 
lutely void,  and  an  order  for  the  sale  of  land,  upon  which  it  is  alleged  a  lien 
exists,  to  satisfy  the  debt  sued  for,  is  void  and  passes  no  title. 

2.  Same — Appeals — When  the  judgment  rendered  on  such  void  warning 
order  directs  the  sale  of  land  that  the  nonresidents  have  conveyed  to  a  third 
party,  which-  land  it  is  asserted  is  in  lien  to  pay  the  debt  claimed  in  tb« 
petition  against  the  nonresidents,  the  claimant  of  the  land  under  the  con- 
veyance of  said  nonresidents  may  object  to  such  judgment  as  void  on 
appeal,  even  though  the  nonresidents  have  not  appeared  and  do  not  appeal* 

W.  P.  D.  Bush,  John  L.  Scott  and  J.  M.  Beatty  for  appellant 

D.  W.  Lindsey  for  appellees. 
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Appeal  from  Lee  Circuit  Court. 
Opinion  of  the  court  by  Jud|?e  Pryor. 

In  this  case  a  reargument  was  ordered,  and  the  questions  niade  on 
the  last  hearing  necessitates  the  withdrawal  of  the  opinion  of  affirm- 
ance and  a  reversal  of  the  judgment. 

The  land  of  the  appellant,  Mrs.  Herd,  was  sold  to  satisfy  a  lien 
asserted  on  the  land  by  the  appellee  a^rainst  the  parties  from  whom 
she  derived  title.  These  original  vendors  were  nonresidents,  and 
were  warned  to  appear  at  a  term  of  the  court  beginning  less  than 
sixtj'  days  from  the  entry  of  the  warning:  order.  They  owed  the 
•debt  to  the  appellees^  and  Mrs.  Herd's  land  was  being  sold  to  satisfy 
that  debt  because  of  the  alleged  lien  ui;)on  it,  asseited  by  Hunting- 
don, the  assignor  of  Cist.  It  was,  therefore,  not  only  proper,  but 
necessary,  to  have  the  nonresidents  before  the  court. 

The  warning  order  being  void,  the  appearance  by  an  attorney, 
under  the  appointment  of  the  court,  was  also  void,  and  the  effect  of 
the  proceeding  was  to  render  a  judgment  against  the  nonresidents 
for  a  debt  alleged  to  be  a  lien  on  the  land,  when  they  were  not  in 
court,  either  by  actual  or  constructive  service. 

It  is  true  the  nonresidents  are  not  appealing,  and  Mrs.  Herd,  only. 
Is  complaining  of  the  judgment.  This  she  has  the  right  to  do  be- 
cause the  debt,  as  against  the  nonresidents,  could  not  be  asserted  and 
judgment  obtained  without  giving  them  a  hearing  and  the  land  of 
the  appellant  sold  to  sittisfy  it.  This  point  was  not  made  when  the 
<?ase  was  originally  decided,  and  it  is  not  to  be  expected  where 
parties  litigant  ate  in  this  court  represented  by  counsel  that  the 
record  will  be  examined  with  a  view  of  ascertaining  whether  pro- 
cess was  or  not  served  in  the  court  below;  and,  while  the  case  was 
not  in  a  condition  to  try,  in  so  far  as  the  appellant  was  concerned, 
•when  submitted  below,  still,  if  the  parties  had  been  before  the 
<5ourt,  an  affirmance  would  have  resulted. 

It  must  be  understood,  however,  that  the  opinion  originally  ren- 
dered is  now  out  of  the  case,  and,  on  its  return,  the  parties  may  be 
allowed  to  amend  their  pleadings  and  take  proof  as  if  the  case  had 
never  been  heard,  the  nonresident  defendants  being  first  brought 
before  the  court. 

Reversed  and  remanded  for  proceedings  consistent  with  this 
•opinion. 


Kentucky  National  Bank,  Ac.  v.  Stone,  Ac. 

(riled  Jan.  10,  1893.) 

Assignment  for  creditors — Attorney's  fees — Where  an  estate  is  conveyed  for 
iihe  benefit  of  the  grantor's  creditors  to  a  trustee,  who  is  an  attorney  at 
taw,  such  trustee  can  not  be  allowed  out  of  the  estate  a  reasonable  attorney's 
fee  for  professional  services  rendered  to  himself,  even  though  the  deed  of 
Assignment  provides  for  the  payment  of  a  reasonable  attorney's  fee.  His 
'Commission  as  assignee  is  all  that  can  be  allowed  to  the  trustee. 

Geo.  B.  East  in  for  appellant. 

W.  A.  Sudduth  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 
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Opinion  of  the  court  by  Chief  Justice  Bennett. 

In  1886  Wm.  Cromey,  by  a  written  assignment,  duly  recorded,  as- 
signed to  the  appellee  all  of  his  estate,  which  consisted  of  personalty, 
for  the  equal  beneiit  of  his  creditors,  which  trust  was  acceptt?d. 
Thereafter,  the  appellee,  a(*ting  as  his  own  attorney,  filed  his  suit  in 
the  Law  and  Equity  Court,  Louisville,  Ky.,  to  have  a  settlenaeot  of 
the  trust  and  the  trust  funds  distributed  among:  the  creditors.  The 
assets  reported  for  distribution  were  $3,883.43  The  court  ordered 
the  distribution,  and  the  commissioner  allowed  the  appellee  five  per 
cent,  commissions  on  the  amount  that  came  to  his  hands,  which 
amounted  to  $194.17,  and  $125.00  attorney's  fee  for  brinjring:  the  suit 
and  conducting  it.  The  appellee  also  presented  another  claim, 
amounting  to  $1,100.00,  for  services  ^  attorney  rendered  for  Wm. 
Cromey  in  a  case  of  the  trustees  of  John  Bull  against  him  to  compel 
him  to  pay  over  money  which  he  had  received  as  former  trustee. 
The  appellee  was  not  proceeded  against  as  trustee  in  said  action,  but 
was  employed  by  Cromey  in  said  action  before  his  assignment,  and 
continued  his  services  under  said  employment  after  the  assignment  to 
the  end  of  the  litigation.  The  appellee  asked  that  said  claim  be  al- 
lowed as  a  preferre<l  claim.  The  court,  upon  final  hearing,  allowed 
the  appellee  the  gross  sum  of  $1,200.00  as  commissions  and  attoro^'s 
fees.  The  appellants,  as  creditors,  have  appealed,  and  the  grounds 
urged  here,  among  others,  are  that  the  appellee,  as  trustee,  had  no 
right  to  an  attorney's  fee  and  to  charge  and  appropriate  fees  to  himself 
in  thedouble  capacity  of  trustee  and  attorney,  thecapacity  as  attorney 
and  trustee  being  inc^onsistent.  The  appellee  contends,  first,  that  the 
two  capacities  are  not  inconsistent ;  and,  second,  that  the  deed  of  as- 
signment authorizes  it. 

As  to  the  first  proposition,  it  is,  as  we  understand  it,  settled  that  a 
trustee  will  not  be  permitted  to  charge  attorney's  fees  for  legal  ser- 
vices rendered  to  himself  as  trustee ;  because,  to  allow  the  trustee  to 
charge  himself  with  attorney's  fees  for  services  that  he,  as  attorney^ 
renders  to  himself  as  trustee,  places  him,  as  trustee,  in  a  position 
that  is  inconsistent  with  his  duties  as  trustee,  which  position  he 
ought  not  to  be  permitted  to  occupy,  for  the  same  reason  that  he 
ought  not  to  be  permitted  to  purchase  at  his  own  sale  or  do  any 
other  act  that  would  tempt  him  to  abuse  his  trust  duties.  If  required 
to  employ  a  third  person  to  act  for  him  as  attorney  in  matter* 
appertaining  to  his  trust  duties,  he  would  proceed,  in  all  probability, 
to  do  so  prudently,  with  an  eye  single  to  the  best  interests  of  the 
trust  estate;  but  to  allow  him  to  employ  himself  as  attorney,  and 
charge  fees  for  it,  would  tempt  him  beyond  what  a  trustee  ought  to 
be  required  to  bear  in  handling  the  trust  estate;  for  as  layman 
trustee  he  would  be  isrnorant  of  even  the  most  common  duties  and 
would  feel  compelled  to  consult  himself,  as  attorney,  in  regard  to 
them  in  order  to  increase  his  compensation. 

The  foregoing  views  are  sustained  by  the  following  authorities: 

Judge  Walworth,  in  the  case  in  re  Bank  v.  Niagara,  6  Page,  N. 
Y.,  213,  saj's:  **The  receiver  was  not  entitled  to  charsre  for  extnt 
counsel  fees  to  himself  in  addition  to  the  legal  taxable  costs  in  suits 
prosecuted  or  defended  by  him  as  attorney  or  solicitor,  nor  was  he 
entitled  to  any  allowance,  in  the  character  of  counsel,  for  himself  or 
his  coreceiver  in  relation  to  any  other  matter.  The  employment  of 
counsel,  and  the  payment  of  a  proper  allowance  for  such  services, 
when  necessary,  requires  the  exercise  of  a  sound  discretion  on  the 
part  of  receivers  or  the  trustees  of  the  fund  out  of  which  such  ser- 
vices are  to  be  paid.    It  would,  therefore,  be  as  unsafe  to  allow  a  re- 
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ceiver  or  other  trustee  to  contract  with  and  pay  himself  for  such 
extra  services  as  it  would  be  to  allow  him  to  become  the  purchaser 
of  the  trust  property,  which  it  is  his  duty  to  sell  to  the  best  advan- 
tage for  the  benefit  of  the  estate.  If  he  employs  third  persons  as 
counsel,  and  when  he  has  no  interest  in  employing  and  paying  them 
for  services  which  are  not  absolutely  necessary,  there  is  comparative- 
ly little  danger  that  .the  estate  entrusted  to  his  care  will  be  charged 
with  counsel  fees  which  might  safely  have  been  dispensed  with." 

Also,  in  thecase  of  State  v.  Butler,  15  Lea  (Tenn.),  118,  the  court 
quoted  the  foregoing  language  and  approved  of  it,  and  added  :  *'The 
particular  case  before  us  is  one  in  which  these  words  have  peculiar 
force,  as  it  presented  a  fruitful  source  of  temptation  to  contests  of 
every  kind,  which  it  would  not  be  proper  to  impose  upon  the  re- 
ceiver. The  temptation  to  earn  fees  as  counsel  was  liable  to  warp  his 
judgment,  and  is  more  than  human  nature  ought  to  be  required  to 
meet  in  the  execution  of  so  important  a  trust."  Other  cases  of  the 
same  import  might  be  referred  to  but  it  is  unnecessary. 

As  to  the  second  proposition:  The  deed  of  assignment  provides 
that,  after  paying  the  expenses  of  executing  the  trust,  including 
commissions  and  reasonable  attorney's  fees,  out  of  the  trust  funds, 
the  balance  shall  be  equally  distributed  among  the  creditors.  The 
appellee  contends  that  said  provision  authorizes  the  assignee  to  em- 
ploy himself  as  attorney  and  pay  himself,  as  attorney,  out  of  the 
trust  fund.  As  to  the  meaning  of  the  clause,  *'a  reasonable  attor- 
ney's fee,"  it  must  be  interpreted  to  mean  such  attorney's  fees  as  the 
trustee  Is  allowed  by  law  to  charge.  And,  as  we  have  shown  that 
the  trustee  is  not  allowed  to  charge  for  his  own  services  as  attorney, 
if  follows  that  the  clause  refers  to  such  attorney's  fees  as  the  law 
allows  to  be  charged  in  such  cases.  For  the  deed  of  assignment  to 
allow  the  assignee  to  render  professional  services  for  himself  and 
charge  extra  therefor  would  be  a  fraud  upon  the  creditors  of  the  as- 
signor, for  it  would  tempt  the  assignee,  and  would,  in  fact,  authorize 
him,  to  withdraw  funds  that  ought  to  go  to  the  equal  benefit  of 
creditors,  and  appropriate  the  same  to  his  own  use  as  attorney  with- 
out reference  to  the  fact  as  to  whether  such  professional  services 
were  needed;  he,  as  trustee,  would  be  entirely  ignorant  of  his 
duties,  but  as  attorney  he  would  be  most  wise  and  would  have  to  be 
consulted  upon  all  occasions — the  most  trivial— in  order  to  inciease 
his  own  emoluments.  (See  Reacock,  Ac.  v.  Durand,  <&c.,  42  111.^ 
232-3.)  Therefore,  instead  of  the  said  clause  conferring  valid 
authority  upon  the  assignee  to  charge  for  the  services  rendered  by 
himself  as  attorney,  it  seems  that  the  clause  would  have  the  ten- 
dency to  render  the  assignment  invalid. 

The  conclusion  is  that  the  appellee  had  no  right  to  make  extra 
charge  for  professional  services  rendered  the  trust  estate  by  himself, 
and  that  the  only  charge  for  services  that  he  is  entitled  to  make  is 
not  exceeding  five  per  cent,  for  his  services  as  assignee. 

The  appellee  is  a  practitioner  of  this  court,  and  is  known  to  each 
me*iiber  to  be  a  gentleman  and  incapable  of  doimr,  knowingly,  a 
personal  or  professional  wrong;  nor  is  any  wrong  imputed  to  him 
in  this  case,  nor  does  any  appear.  But  the  foregoing  principles  are 
based  upon  public  policy  that  applies  to  all  persons  similarly 
situated. 

The  judgment  is  reversed,  with  directions  for  further  proceedings 
consistent  with  this  opinion. 
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BoGARD,  Ac.  V.  O'Brien,  Ac. 
(Filed  Jan,  14, 18^3— iVb^  to  de  reported.) 

1.  Dedication  of  alley  ^Evidence — The  evidenoe  shows  that  an  alley  of  t 
oity  has  been  open  as  sach  to  pablio  use  for  suoh  a  length  of  time  that  do 
one  can  be  found  who  remembers  that  it  has  ever  been  closed  ;  that  the  city 
officials  for  many  years  have  controlled  it;  that  in  1872  the  city  had  a  map 
of  the  town  publisheJ,  in  which  this  alley  is  included  as  a  public  street,  aod 
that  the  abutting  lot  owners,  who  are  now  denying  that  this  way  is  a  pablie 
alley,  hoYd  under  deeds  in  which  it  is  so  described,  and  have  executed  deeds 
of  conveyance  so  describing  and  recognizing  it.  This  evidence  is  sufficient 
to  show  a  dedication,  adverse  use  and  acceptance  of  it  as  a  public  street. 

2.  Lien  on  abutting  property  for  paving  of  streets — Publication  of  ordinance— 
One  asserting  a  lien  on  abutting  property  for  the  improvement  of  ^  street 
of  a  city,  under  a  contract  with  the  city,  must  show  that  all  the  proTisioos 
of  the  city  charter,  in  regard  to  the  steps  that  are  to  be  taken  before  the 
contract  for  such  work  in  let,  have  been  strictly  complied  with  ;  compliacce 
with  such  provisions  of  the  charter  is  a  condition  precedent  to  the  creation 
of  the  lien. 

When  the  charter  requires  all  such  ordinances  to  be  published  before  the 
contract  for  the  improvement  is  let,  and  such  an  ordinance  concerning  the 
paving  of  a  certain  street  is  published,  and  afterwards  amended  so  as  to 
require  certain  stone  to  be  eight  inches  ou  top,  instead  of  six  inches,  the 
amendment  is  so  immaterial  as  not  to  create  a  new  ordinance,  and  a  new 
publication  is  not  necessary. 

3.  Same — An  ordinance  which  requires  certain  steps  to  be  taken  before  the 
city  council  shall,  by  ordinance,  establish  or  change  the  grade  of  a  street,  does 
not  apply  to  an  ordinance  for  the  paving  of  a  street  which  does  not  change 
or  alter  the  grade  except  to  the  extent  that  the  new  paving  material  necei- 
sarily  raises  it. 

4.  Same —  The  acceptance  of  thi  improvement  by  the  city  is  conclusive  evidence 
against  the  abutting  lot  owners  that  the  contractor  performed  the  work  in 
compliance  with  his  contract,  in  the  absence  of  an  allegation  of  fraud. 

E.  W.  Bagby  and  VV.  D.  Greer  for  appeilantd. 

Robert  L.  Reeves  and  J.  W.  Bloomfleld  for  appellees. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Thie  appellee,  O'Brien,  under  a  contract  with  the  city  of  Padueah, 
made  certain  improvements  on  an  alleyway  in  the  city,  running 
parallel  with  Broadway  and  connecting  Second  and  Third  streets 
therein. 

After  an  apportionment,  by  the  city  engineer,  of  the  cost  of  the 
work  among  the  various  owners  of  property  abutting  on  the  alley, 
as  provided  by  the  charter  of  the  city,  the  contractor  instituted  this 
action  for  their  proportionate  share  of  the  cost  a^inst  thQ  appellants, 
who  owned  a  lot  abutting  thereon,  and  who  resisted  payment  on  the 
following  grounds:  1.  That  the  way  in  question  was  not  a  public 
alley,  and,  therefore,  not  under  the  control  and  supervision  of  the 
city. 

The  testimony  establishes  that  the  alley  has  been  open  for  general 
travel  for  many  years,  and,  indeed,  no  witness  has  been  found  who 
can  say  when  it  was  not  open  its  entire  length,  save  at  one  time, 
some  ten  or  fifteen  years  ago,  one  end  was  closed  at  nights  to  pre- 
vent persons  from  *'  littering  it,''  and  save  there  was  a  bridgeway 
some  four  feet  in  width  connecting  two  business  houses  on  theoppo- 
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«ite  side  of  the  alley,  and  which  was  some  twelve  or  fifteen  feet 
overhead,  and  in  no  way  interfered  with  the  use  of  the  alley;  and 
this  was  removed  a  few  years  ago. 

Wheeler,  who  has  been  policeman  and  street  inspector  in  the  city 
at  various  times  since  1856,  cleaned  the  alley  frequently,  and  treated 
it  as  he  did  other  public  alleys  and  streets  of  the  city  under  his  over- 
sight as  an  officer. 

Hopkins  says  it  has  been  oi)ened  and  used  as  a  public  thorough- 
fare by  the  general  public  for  twenty-four  years  to  his  knowledge. 

Patterson  knew  the  alley  was  open  for  public  travel  in  1860  and 
1861,  when  he  left  the  city,  and  since  1872,  when  he  returned,  it  has 
remained  open  and  in  use  by  the  public. 

Cherry  knows  it  to  have  been  open  for  travel  nineteen  years. 

The  declaration  of  several  of  the  lot  owners  thereon  is  shown  to 
have  been  to  the  effect  that  it  was  a  public  alley,  and  the  claim  of 
none  is  asserted  to  the  contrary,  save  the  appellants,  and  that  since 
this  work  began. 

So  much  as  establishing  adverse  user. 

Moreover,  the  city,  by  an  ordinance  passed  in  1872,  adopted  a 
map,  prepared  by  one  Harrington,  civil  engineer,  in  which  the 
streets  and  alleys  are  set  out,  and  this  includes  and  shows  up  the 
alley  in  question. 

Besides  all  which  the  deed  of  the  appellants  for  their  abutting 
property,  and  the  one  they  have  recently  made  to  their  vendee, 
Thompson,  calls  for  this  alley  as  one  of  its  boundary  lines. 

We  think,  therefore,  that  the  acts  of  the  lot  owners  along  the  alley- 
way, the  use  made  of  it  by  the  general  public,  and  the  control  taken 
of  it  and  the  recognition  given  it  by  the  city,  clearly  constitute  a 
dedication,  adverse  user  and  acceptance,  and  that  it  is  a  public  and 
not  a  private  alley. 

The  appellants  also  resist  payment  of  the  assessment  because  the 
ordinance  directing  this  improvement  was  not  published  as  required 
by  the  city  charter, 
"itappefirs  that  the  original  ordinance,  with  the  proposals  for  let- 
ting the  work,  was  properly  publishe«l.  hut  that  at  a  subsequent 
meeting  of  the  counc-l  an  amendineut  was  adopted,  and  a  change 
made  in  the  size  of  some  of  the  stones  composing  the  j)avement. 

We  fully  recognize  the  principles  contended  for  in  the  numerous 
cases  cited  *'  that  the  provisions  in  a  city  charter  in  regard  to  steps 
required  before  the  contract  for  grading,  etc.,  is  let  are  wmditions 
precedent,  and  every  requirement  must  he  strictly  complied  with," 
*?tc.  In  this  case,  however,  the  change  made  was  insignificant ;  the 
original  read,  '*  and  also  that  a  row  on  each  outer  portion  of  alley  of 
4(ood  sauare-topped  limestone  rock  be  placed,  the  stone  to  be  about 
six  inches  square  at  top  and  one  foot  long,  *  *  *  to  shield  the 
abutting  brick  walls  from  abuse  by  wagon  hubs,  etc."  The  amend- 
ment ^irovided  that  these  stones  should  be  eight,  inches  square  on  top. 
We  think  this  change  was  not  sufficiently  material  to  reijuire  the 
republication  of  the  ordinance  as  amended,  and  another  letting  of 
the  work. 

Again,  it  is  urged  that  under  ordinance  No.  43  of  the  city,  pro- 
viding that  "the  grade  of  a  street  or  alley  may  be  established  by 
ordinance  or  resolution  of  the  council  after  it  shall  have  been  re- 
ported by  the  city  engineer  with  a  profile  founded  on  actual  survey, 
and  after  it  has  been  referred  to  and  reported  on  by  a  committee. 
Changes  in  grades  already  established  shall  not  be  made,  except 
on  a  like  report  of  the  engineer  and  reference  to  and  report  by  a 
committee  of  the  council."    And  that  this  whs  not  done  in  this  case. 


6SO  RAINS   V.    RAIXS. 

In  this  improvemen^,  we  think,  no  new  prade  was  established  or 
chanfre  made;  the  pavement  was  laid  on  the  bed  of  the  alley  as  it 
existed  when  the  work  begun.  This  made  the  alley  somewhat 
higher,  it  is  true,  by  the  depth  of  the  new  work,  but  we  do  not  think 
this  is  the  character  of  change  of  grade  contemplated  by  the  ordi- 
nance. ^ 

But,  say  the  appellants,  the  work  was  not  done  according  to  the 
contract  made  between  the  city  and  appellees.  The  proof,  however, 
discloses  no  substantial  difference,  and  the  acceptance  of  the  work 
by  the  city  council,  in  the  absence  of  any  fraud,  is  conclusive  on  this 
point. 

It  is  contended,  further,  that  under  an  act  amending  the  city 
charter  in  May,  1888,  the  appellants  had  the  right  to  have  such  im- 
provement made  in  front  of  their  property ;  and  they  had,  if  as 
provided  in  said  amendment  they  had  notified  the  mayor  of  their 
desire  so  to  do,  and  entered  into  an  agreement  to  do  the  work.  The 
publication  of  the  letting,  etc., gave  them  due  notice;  at  least  itwa* 
the  notice  provided  for  by  law,  and  they  evinced  no  desire  to  avail 
themselves  of  this  right,  and  can  not  now  complain  on  this  behalf. 

Perceiving  no  error  in  the  judgment  of  the  chancellor  in  subject- 
ing the  property  to  the  satisfaction  of  the  assessment  sued  for,  the 
same  is  affirmed. 


Rains  v.  Rains. 
{Filed  Jan,  14,  1893~iVb<  to  be  reported,) 

Location  of  boundary — In  a  controversy  between  the  vendor  of  a  tract  of 
land  and  his  vendee,  as  to  the  location  of  the  division  line  between  the  tract 
conveyed  and  an  adjoining  tract  sabseqnently  purchased  by  the  vendor,  the 
only  i8SQe  is  as  to  the  location  of  such  line  as  it  is  described  in  the  deed 
from  the  vendor  to  the  vendee.  The  location  of  sach  line,  according  to  the 
patent  and  deeds  under  which  the  vendor  holds  iiis  subsequently  acquired 
tract,  is  not  involved. 

The  evidence  supports  the  finding  of  the  chancellor  as  to  the  location  of 
the  boundary  in  this  case. 

Lester  &  King  for  appellant. 

K.  D.  Perkins  for  appellee. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  a  controversy  between  the  vendor,  appellant,  of  a  tract  of 
land  and  his  vendee,  appellee,  as  to  the  true  location  of  the  dSvidinjr 
line  between  it  and  an  adjoining  tract  subsequently  purchased  by 
and  now  owned  by  the  former. 

In  such  case  the  only  possible  question  is  as  to  the  line  des- 
cribed in  the  deed  from  appellant  to  appellee,  without  any  regard 
whatever  as  to  where  the  division  line  maybe  as  described  in  the 
patent  and  deed  under  which  appellant  now  claims. 

According  to  his  deed  to  appellee,  as  well  as  the  one  to  him  from 
his  immediate  vendor,  a  **double  locust"  is  called  for,  the  identity 
and  location  of  which  is  put  beyond  question.  The  course  there- 
from is  "thence  leaving  said  line,  a  supposed  north  course  down  the 
main  branch  to  where  the  line  of  the  above  mentioned  fifty-acre 
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survey  crosses  said  branch."  It  may  be  that  in  adopting  the  "double- 
locust"  as  a  comer  the  vendor  of  appellant,  and  also  appellant  him- 
self, supposed  it  was  opposite  the  head  of  the  branch,  which  rises  on 
the  side  of  a  nuountain.  along  top  of  which  the  original  line  ran. 
But  it  is  here  shown  to  be  a  few  poles  west  of  the  point  opposite  the 
mouth  of  the  branch.  Consequently,  the  only  way  to  run  the  divi- 
sion line  is  to  extend  it  in  a  straight  line  to  .the  next  corner,  about 
which  there  is  no  dispute,  and  that  is  where  the  fifty-acre  patent 
line  crosses  the  branch.  It  is  true  that  line  would  not  be  with 
meanders  of  the  branch,  but  it  is  only  a  short  distance  from  it,  and 
not  only  follows  the  general  direction  of  it,  but  does  run  a 
north  course. 

We  think  the  lower  court  properly  fixed  that  line  and  the  judg- 
ment is  aflirmed. 


Grigsby,  &c.  v.  CJombs. 
(Filed  Jan.  19,  1893— iVb^  to  be  reported.) 

Statute  of  frauds — A  verbal  agreement  entered  into  betiveen  the  oiuners  of  ad^ 
joining  tracts  of  land^  fixing  the  division  line  between  their  lands,  ho  as  to 
avoid  apprehended  litigation,  is  valid  and  enforceable  and  not  within  the 
statute  of  frauds. 

John  L.  Scott  for  appellants. 

Thomas  H.  Hines  for  appellee. 

Appeal  from  Perry  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Benjamin  Grigsby,  the  patentee  of  a  tract  of  land  containing^ 
about  850  acres,  and  Andrew  Combs,  the  patentee  of  an  adjoining 
tract  containing  about  1,4(X)  acres,  lived  on  their  respective  lands,  oq 
Lot  and  Second  creeks,  in  Perry  county,  Ky.,  Grigsby^s  lands  lying 
substantially  on  Lot's  creek  and  Combs*  on  Second  creek. 

Upwards  of  thirty  years  before  the  institution  of  this  suit,  which 
is  an  action  quia  timet  and  to  restrain  trespass,  brought  by  Richard 
Combs,  the  grantee  of  the  patentee,  Andrew  Combs,  against  the 
grantees — the  children  and  grandchildren  of  the  patentee,  Benjamin 
Grigsby — the  two  patentees,  it  is  alleged,  in  order  to  settle  any  dis- 
pute as  to  their  co-term inous  boundaries  and  evident  conflict  of 
patents,  and  to  avoid  apprehended  litigation,  agreed  that  the  true 
division  line  between  their  respective  lands  should  be  **the  top  or 
ridge  of  the  mountain  between  Lot  and  Second  creeks." 

The  questions  presented  on  this  appeal  are,  first,  as  a  matter  of 
/«c^,was  there  an  agreement  between  the  two  patentees  so  establish- 
ing the  true  line?  Secondly,  as  a  matter  of  laa\  can  sjch  an  agree- 
ment, admittedly,  not  reducpd  to  writing,  be  upheld  as  not  being 
within  the  statute  of  frauds  ? 

The  chancellor  decided  both  questions  affirmatively,  and  adjudged 
that  •*  the  true  line  between  the  two  tracts  was  the  top  of  the  moun- 
tain between  Lots  creek  and  Second  creek" 

We  think  the  proof  sufficiently  establishes  the  agreement  as  to  the 
line  and  locates  it  as  adjudged  by  the  lower  court.  In  addition  to 
the  testimony  of  a  number  of  witnesses  who  prove  the  agreement 
between  the  original  owners  and  patentees,  the  ancestor  of  the  de- 
fendants, by  deeds  to  them  of  his  lands,  in  1874  (Feb.  19th  and  Feb.- 


^52  HADDEN   V.    MANNIN. 

20th),  only  calls  **to  the  toji  of  the  ridife,  thence  runnEng  with  the 
^  dividin^iC  ridge  between  Lots  creek  and  Second  creek.''     It  is  faiHy 

I  to  be  presumed  that  while  the  ancestor  of  the  defendants  was  iht» 

^  dividing?  his  estate  he  would  not  thus  have  limiteci  his  ^mntjf  save 

L  for  his  alleged  apfreeinent ;  and  this  act  seems  in  approval  and  nitifi- 

L  cation  of  such  an  agreement,  and  establishes  a  renunciatuMi  of  any 

y  claim  to  land  lying  beyond  the  ridge  on  his  neighbor'n  side  of  the 

I;  creek. 

^'  But  it  is  insisted  by  appellants  that  this  arrangement  between  th** 

f  patentees  was  merely  in  the  nature  of  a  swap  of  landis— It  bein^  cotj- 

^  ceded  that  the  calls  of  each  patent  ran  over  and  beyond  the  rkljje 

& .  from  the  patentees'  main  tract  on  to  his  neighbor*:^  side,  and  thiit 

P  this  •*  swap"  can  not  be  maintained  because  of  the  statute  of  fruutk 

m'  We  are  of  opinion,  however,  that  both  in  principle  and  by  author* 

ity  an  agreement  of  this  nature  can  be  upheld.  It  is  no  more  a  swap 
♦of  lands  than  results  by  reason  of  **  agreed  corners"  bc^twi^u  neljjh- 
bors  or  "agreed  division  fences,"  and  these  amicable  arrange  mentis 
have  been  sanctioned  by  repeated  adjudications.  In  Robinson,  &i. 
V.  Corn,  2  Bibb,  124,  the  contrary  doctrine  is  seemingly  announced. 
but  the  argument  of  the  court  in  that  case  is  directed  solely  ajraiti'-t 
the  sufficiency  of  the  proof  establishing  the  agreed  line;  *"  neither 
party,"  says  the  court,  ** seems  to  have  acted  under  tiie  faith  of  tlie 
supposed  agreement,  etc." 
i;  In  Jamison,  dx*.  v.  Petit,  6  Bush,  669.  Judge  RoberUim,  following 

f«  Brown  v.  Crow,  Sneed,  108,  says :  **An  oralagreement  Axing  a  divjd- 

"V  ing  line  between  adjoining  lands  of  antagonist  partie:^,  not  t^eiDjf 

^■,  within   the  statute  of  frauds  and   perjuries,  may  he  enforced  iti 

g  equity."    Moreover,  in  this  case  the  plaintiff  and  his  gnmlur  have 

;•  claimed    and    held    to    the  top  of  the    ridge  adversely   tci  ap|jel- 

^  '  lees  and  all  the  world,  and-  the  grantor  of  the  appellees  and  the  up- 

I .  pellees  have  acquiesce<i  in  their  claim  and  holding,  and  for  more 

'  than  thirty  years  the  patentee  seemingly  renounced  by  his  deed  of 

^^  1874  his  own  claim  and  holding  beyond  that  line. 

^*  The  case  involves  no  question  of  the  rights  of  the  sen]t>r  a^iwt 

?:  the  junior  patentee,  and  no  question  of  constructive  po^esdion  a§ 

between  conflicting  patents. 

Under  the  provisions  of  section  25  of  the  Civil  Cwle,  the  couri 
properly  designated  certain  of  the  defendants  to  defend  for  alL  Hml 
the  facts  being  exhibited  by  affidavit,  the  defense  so  made  wfti*  for 
i,^  the  benefit  of  all  the  defendants,  including  nonresidents 

Wherefore,  the  judgment  of  the  lower  court  is  aifirriiedi 


Hadden  v.  Mannin. 

{Filed  Jan,  21,  1%^Z— Not  to  be  reported ^ 

Ejectment — PUadings — A   petition   alleges    that    plaintifT     **  iii   the  ownrf 

of  and  entitled  to  the   possession  of  the  foUowing  boandiiry  i>f  Uad"  id^ 

scribing  it),  and   ''which  contains  about  60  acres."     The  defendivrirK*  bf 

answer,  **deny  that  plaintiff  is   the  owner  or  entitled  to  th«   pan$iDMi\>D  of 

the  following-described  boundary  of  land"  (describing;  a  diff^rt^nt  bouadar;' 

^*  containing  aboot  100  acres,"  and  ''  they   say  that  if  any  of  the  Laad  de- 

.scribed  in  the  petition  is  embracdd  within  said  boundary,  that  it  iia  cot  tli* 

plaintiff's  land."    The  reply  avers  that  defendants  are  not  the  ownen  of  tt)9 

.'land  mentioned  in  the   petition,  or   any  part  of  it.     Heiii—ThKl  the  \A^^ 

..ings   formed   uo   issue.    The  defendant  must    know  and  spftoiaeaLly  i^?' 
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'whether  or  not  he  claims  the  land  described  in  the  petition.  In  this  case^- 
the  court  is  unable  to  say  that  the  judgment  interferes  with  or  includes  any 
of  defendant's  land,  and  it  must  be  affirmed. 

Cope  &  Byrne  for  appellant. 

Wood  &  Day  for  appellee. 

Appeal  frora  Menifee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigp:. 

This  was  an  action  in  ordinary,  but  in  some  way,  not  explained 
by  the  record,  was  placed  on  the  equity  docket,  and  the  proof  taken 
by  deposition. 

At  the  September  term,  1891,  of  the  court,  the  defendant's  motion 
to  continue  the  case,  in  order  to  retake  the  depositions  of  two  wit- 
nesses, was  overruled,  to  which  they  excepted,  and  the  cause  was- 
submitted  and  heard  by  the  court  as  if  in  equity. 

The  appellants  have  tiled  no  brief,  and  the  only  exception  taken 
by  them  to  the  action  of  the  court  was  in  overruling  their  motion 
fbr  a  continuance  for  the  purpose  of  taking  the  proof  indicated,  and 
this,  we  think,  if  taken,  could  have  availed  them  nothing. 

The  plaintiff  must  succeed  on  the  pleadings.  She  avers  that  *'  she 
is  the  owner  of  and  entitled  to  the  possession  of  the  following  bound- 
ary of  land,'*  describing  it,  and  which  **  contains  about  sixty  acras.'^ 

The  defendants,  for  answer,  **  deny  that  the  plaintiff  is  the  owner 
or  entitled  to  the  possession  of  the  following-described  boundary  of 
land,"  describing  it,  ''containing  about  one  hundred  acres,''  and 
"they  say  that  if  any  of  the  land  described  in  the  petition  is  em- 
braced within  said  boundary,  that  it  is  not  the  plaintiff's  land." 

The  plaintiff  replies  by  saying  that  the  defendants  are  not  the 
owners  of  the  land  mentioned  in  the  petition,  or  any  part  of  it. 

The  allegations,  as  we  understand  them,  of  the  petition,  answer 
and  reply  may  all  be  true.    There  is  no  issue  formed. 

The  necessary  inference  is  that  the  defendant's  one  hundred  acre* 
do  not  embrace  the  sixty  acres  of  plaintiff.  The  boundaries  of  the 
tracts  described  in  the  two  pleadings  are  entirely  dissimilar,  and  it 
was  incumbent  on  the  defendants  to  make  the  issue  in  plain  and 
unequivocal  language,  and  not  hypothetically.  As  the  parties  sued^ 
they  must  know  whether  the  petition  seeks  to  recover  their  land,, 
and  not  leave  it  to  the  6ourt  to  find  it  out. 

The  judgment  complained  of  may  not  interfere  with  the  defend- 
ant's lapd,  and  so  far  as  the  answer  discloses,  does  not  necessarily^ 
do  so. 

The  judgment  of  the  lower  court  must,  therefore,  be  affirmed. 


Baird  v.  Beall,  Ac. 

(Filed  Jan.  31,  1893.— iVb^  to  be  reported,) 

Specific  execution  of  contract — Mutual  mistake — The  vendee  claims,  under  a 
writteti  oontraot,  specific  execution  of  which  he  asks,  to  have  bouf^ht  about 
seTen  acres  of  land,  at  f40  per  acre,  from  the  vendor  ;  the  vendor  claims  to 
have  sold  about  thirteen  acres,  at  $40  per  acre,  under  said  contract,  and,  by 
cross  action,  asks  enforcement  of  the  contract  as  he  understands  it.  The- 
description  ofUbe  land  to  be  conveyed  is  ambifcaous  in  the  contract,  and  it 
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18  evident  there  was  a  mataal  mUtako  between  the  parties  as  to  the  namb^r 
^f  acres  boa^ht  and  sold,  therefore  the  decree  of  the  chancellor  rescinding 
the  contract  was  proper. 

S.  R.  Crewdson  for  appellant. 
Geo.  S.  Hardy  for  appellees. 
Appeal  from  Logan  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Hazelrigjj. 

The  appellees  brought  suit  to  compel  the  appellant  to  convey  to 
them  a  certain  lot  of  ground  in  Russell vi lie,  Ky.,  which  contain*^U» 
/as  they  alleged,  seven  acres,  two  roods  and  fourteen  poles  of  land,  and 
relied  on  his  written  contract  to  that  effect  as  showing  their  right  to 
the  specific  conveyance  prayed  for. 

The  price  named  was  $40  per  acre,  but  the  number  of  acres  was  not 
.mentioned  in  the  writing. 

The  appellant,  by  answer  and  counterclaim,  admits  the  execution 
of  the  contract,  but  alleges  that  by  its  terms  he  sold  and  w^as  to  cdii* 
vey  to  the  appellees,  not  the  quantity  above  named,  but  thirteen  acn^, 
one  rood  and  thirty-eight  poles,  and  insists  that  the  writing  nanwl 
calls  for  and  embraces  said  quantity,  and  he  asks  that  the  appellft^ 
be  compelled  to  accept  his  deed  therefor  and  pay  the  price  agreed  on 
f>er  acre  for  same. 

Both  parties  ask  that  if  the  contract  is  not  to  be  enforced  as  they 
repectively  understand  it  and  set  it  up  in  their  respective  pleadings, 
then  that  it  be  rescinded. 

The  chancellor  rescinded  it,  and  the  vendor  (appellant)  complaiiH 
because  the  contract,  as  he  understood  it,  was  not  specifically  en- 
forced. 

Manifestly  the  contract  is  ambiguous,  or  rather  its  descripti%T 
part  is  a  **misfit''  when  applied  either  to  the  lot  which  the  appelant 
xjlaims  he  sold,  or  to  that  which  the  appellees  claim  they  bougfrl, 
though  it  may  be  conceded  that  it  more  nearly  and  accurately  de- 
scribes the  larger  quantity,  or  that  which  the  appellant  claims  ht? 
sold.  We  are  of  opinion  that  the  vendor  intended  selling  the  whole 
of  the  land  owned  by  him  south  of  Barclay  street,  when  projected! 
as  comtemplated,  and  that  the  appellees  intended  buying  the  whole 
of  the  land  south  of  said  projected  street,  adjoining  the  Mention  famL 
as  they  understood  the  location  and  extent  <if  that  land. 
•  The  mistake  as  to  what  particular  boundary  of  land  was  being 
-contracted  about  was  mutual. 

The  appellant  should  not  be  compelled  to  convey  only  the  more 
valuable  portion  of  his  land  at  the  stipulated  price  per  acre,  and  t^*o 
appellees  should  not  be  compelled  to  take  the  ** knobs'*  or  worthless 
portion  thereof  at  a  price  at  which  they  supposed  they  were  getting 
only  the  valuable  part  of  the  land.  Especially  so,  as  the  knobs  were 
not  under  fence  with  the  balance  of  the  land,  and,  unless  eapeciaify 
mentioned  or  pointed  out,  would  not  have  be!en  known  as  a  part  of 
the  appellant's  lands,  and  this  he  admits  in  his  own  deposition,  and 
also  aclmits  that  he  did  not  mention  or  point  out  these  outlying  and 
uninclosed  knobs  as  a  part  of  the  land  he  was  selling  the  appellee^. 
Under  these  circumstances,  if  this  concealment  was  intendwl,  it 
would  amount  to  fraud,  but  without  imputing  such  conduct  toeilht-'r 

i)arty  we  think  the  mutuality  of  the  mistake  as  to  the  quantity  and 
ocation  of  the  land  is  evident,  and,  therefore,  afiirm  the  judgmeiu 
of  the  lower  court  rescinding  the  trade. 
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Bhey  v.  Barbolr,  Ac. 

(Filed  Jan.  14,  1893— iV'O^  to  be  reported.) 

Mort^ai^es — Statute   of  frauds — Property,    devised     to     appellees,    having 
'  i)een   sold   to  satisfy  a  debt  of  testator,   was   purchased    by  the   plaintiff 

•oreditor,  M.  Before  confirmation  of  the  report  of  the  sale,  M.  foaud  that 
the  jndgment  and  order  of  sale  was  void,  and,  by  agreement  between  M. 
and  the  appellees,  appellant  paid  a  certain  snm  in  satisfaction  of  M.'s  debt, 
.and  took  a  transfer  of  his  bid,  with  the  further  agreement  between  all  the 
parties  that  the  sale  was  to  be  (iouiirmed  and  an  absolute  conveyance  made 
to  appellant  to  secure  to  him  the  sum  he  had  paid  M.  for  appellees.  Buch 
confirmation  was  had  and  au  absolute  deed  made  to  appellant,  z^^/^— That 
appellees  had  the  right  to  show  such  parol  agreement  with  the  appellant, 
which  was  not  within  the  statute  of  frauds  ;  the  deed  of  appellant  was,  in 
tact,  merely  a  mortgage,  and  a  right  to  redeem  it  exists  in  appellees. 

H.  M.  Haskins  for  appellant. 

!  W.  T.  Owen  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

Mrs.  O'Bryan,  a  citizen  of  Louisville,  Ky.,  died  in  that  city.  She 
left  a  will  devising  her  estate  to  the  appellees,  which  consisted 
mainly  of  a  house  and  lot,  worth  about  $800.00,  situated  in  the  city 
of  Owensboro,  Ky.  Chris.  Miller,  being  a  creditor  of  Mrs.  O' Bryan, 
instituted  an  action  in  equity  in  the  Louisville  Law  and  Equity 
4Dourt  for  the  purpose  of  having?  said  house  and  lot  subjected  to  the 
payment  of  his  debt.  Judgment  was  rendered  in  said  action  for  the 
sale  of  said  property  to  pay  Miller's  debt.  The  niarshal  of  the  city 
of  Louisville  sold  it,  pursuant  to  the  judgment,  and  Miller  pur-, 
chased  it  at  the  price  of  $300.00.  The  most  of  the  appellees  were 
proceeded  against  in  Miller's  action  as  nonresiaents  of  the  Stat5, 
when,  in  fact,  they  were  residents  of  the  State.- 

After, the  sale  was  made  to  Miller,  but  before  it  was  confirmed, 
the  appellees,  learning  for  the  first  time  of  proceedings  to  subject 
their  land  to  sale  and  its  sale,  s^t  about  to  have  the  judgment  and 
.sale  set  aside  upon  the  ground  that  they  were  not  before  the  court 
and  the  judgment  and  sale  were  therefore  void.  Miller,  hearing  of 
this  proposed  proceeding,  and  doubtless  realizing  the  truth  of  the 
appellees'  contention,  proposed  to  them  that  if  they  would  give  him 
the  sum  of  $200.00  as  a  compromise,  he  would  transfer  his  bid  to 
them,  to  which  they  agreed  ;  but  they  did  not  have  the  money,  and 
Mr.  Carrico,  an  attorney,  who  had  money  in  his  hands  belongin;^-  to 
the  appellant,  as  his  agent,  to  loan  out  at  his  discretion,  and  who 
was  also  acting  for  the  appellees  as  their  attorney,  agreed  that  he 
would  loan  the  appellees  the  necessary  money,  as  the  agent  of  the 
appellant,  to  effect  said  agreement,  and  that  Miller  should  transfer 
his  bid  to  the  appellant,  and  the  deed  should  be  made  to  him  to 
secure  the  payment  of  the  money.  The  transfer  was  made,  and, 
iifter  confirmation,  the  deed  was  made  pursuant  to  the  agreement, 
but  the  transfer  and  deed  were,  upon  their  face,  absolute. 

After  a  while  the  appellets  sold  the  property  for  $800.00  and  ten- 
dered the  appellant  the  said  $200.00,  and  interest,  but  he  refused  to 
take  it  upon  the  ground  that,  by  reason  of  the  transfer  and  deed,  the 
property  belonged  to  him  absolutely. 

The  agreement  indicated  and  the  appellant's  assent  thereto  is  es- 
tablished.   He  contends,  however,  that  the  agreement  is  within  the 
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Statute  of  frauds  and  perjuries,  and  that  he  is  not  bound  by  \U 
Now,  it  is  well  settled  that  an  absolute  conveyance  of  real  estate 
may  be  shown  to  be  a  mortgage,  and  it  will  be  given  that  effect 
Therefore,  if  Miller  had  given  the  appellant  the  transfer  and  deed, 
both,  intending  them  to  secure  the  payment  of  money  leaned  to 
Miller,  there  is  no  doubt  that  they  would  have  been  construed  as  a 
mortgage,  and  Miller's  right  to  redeem  would  be  beyond  question. 
But,  instead,  he  gave  the  same  documents  to  the  appellant  as  a 
mortgage  to  secure  the  payment  of  the  debt  of  others,  with  the  un- 
derstanding and  agreement  that  they  might  redeem.  Such  an  agree- 
ment does  not  come  within  the  statute  of  frauds  because,  in  fact, 
there  has  been  no  sale  of  the  land,  but  only  a  mortgage,  a  satisfac- 
tion of  which  may  be  controlled  by  an  agreement  in  parol.  Be- 
sides, the  appellees  were  never  legally  divestesd  of  their  title,  and 
the  arrangement,  although  verbal  as  to  them,  was  simply  to  remove 
a  cloud  upon  their  title,  and  they  ought  to  be  allowed  to  redeem. 
The  judgment  is  aftlrnied. 


Griffin,  &c.  v.  Griffin. 

CFiled  Jan.  21,  1893—iVb<  to  be  reported.) 

Coptstruciion  of  devise — A  testator,  in  oonRideration  of  love  and  affeetioD 
for  hid  brother  James,  devised  real  and  personal  property  to  his  brother 
Charles  '*for  the  maintenance  of  my  (his)  said  (brother)  James  daring 
his  life/'  Charles  was  appointed  by  the  will  executor,  and  the  testator  pro- 
vided **he  shaU  be  required  to  pay  all  my  indebtedness,  and  shall  not  be  re- 
quired to  make  any  inventory  or  have  any  appraisement  or  any  sale  or 
give  any  bond  as  required  by  law,  but  shaU  act  in  the  premises  as  though  I 
was  living  and  acting  for  myself."  //^/t/— That  Charles  took  the  estate  for 
bis  own  benefit,  charged  only  with  the  debts  of  the  testator  and  the  sup- 
port of  James  for  his  life  ;  after  the  debts  were  paid,  and  James  bad 
died,  Chariei*  held  the  estate  in  fee  for  his  own  benetit. 

Porter  &  McQuown  for  appellants. 

Thomas  H.  Hines  for  appellee. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  only  question  on  this  appeal  is,  what  interest  does  Charles  R» 
Grifiin  take  under  the  following  devise,  viz.: 

**2d.  In  consideration  of  the  love  and  affection  that  I  have  toward 
my  unfortunate  brother,  James  M.  Griffin,  I  give  and  bequeath  all 
my  interest  in  the  land  I  own,  and  all  the  loose  and  personal  prop* 
erty  that  I  possess  I  give  and  bequeath  to  my  brother,  Charles  R, 
Griffin,  for  the  maintenance  of  my  said  (brother),  James  M.,  daring 
his  life. 

"3d.  I  desire  and  do  hereby  appoint  my  brother,  Charles  R. 
Griffin,  my  sole  executor  to  this,  my  last  will  and  testament,  and 
he  shall  be  required  to  pay  all  my  indebtedneas,  and  shall  not  be  re- 
quired to  make  any  inventory  or  have  any  appraisement  or  any 
sale  or  give  any  bond  as  required  by  law,  but  shall  act  in  the 
premises  as  though  I  was  living  and  acting  for  myself. 

**This  6th  day  of  Sept.,  1879. 

'•(Signed)    Elijah  C.  Qbiffin." 
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It  is  contended  by  the  appellants  that  Charles  took  the  devised 
property  in  trust  for  James;  that  James  was  the  beneficial  owner 
thereof,  and  upon  his  death  it  passed  by  inheritance  to  his  brothers 
and  sisters. 

The  appellee  insists  that  he  took  the  estate,  charged  only  with  the 
debts  of  the  testator  and  the  support  of  James,  and  that  upon 
Jam(^'  death  what  was  left  after  the  discharjfe  of  these  burdens  im- 
posed under  the  will  belongod  to  him  absolutely. 

We  think  the  appellee  is  rij^ht,  and,  having  paid  the  debts  of  the 
testator  and  taken  care  of  the  brother,  James  M.,  until  his  death, 
which  occurred  some  ten  years  after  the  death  of  Elijah  C,  he  holds 
the  estate  absolutely. 

It  is  as  if  the  testator  had  said,  **in  consideration  that  Charles  R. 
shall  pay  my  debts  and  maintain  my  unfortunate  brother,  James 
M.,  during  his  life,  for  whom  I  express  my  love  and  aflectiou,  I 
give  him  my  lands  and  personalty,  and,  therefore,  he  need  return  no 
inventory  or  have  any  appraisement  or  any  sale  or  give  any  bond, 
but  act  in  the  premises,  and  own  and  control  the  property  as  I 
would  do  if  living.'^ 

The  devise  ancl  bequest  is  direct,  and,  save  for  the  conditions 
iniposed,  was  absolute. 

The  ihseot  the  property  is  not  the  thing  given,  but  the  property 
itself.  The  gift  is  after  the  fashion  of  a  quid  pro  quo  contract  or 
bargain.  **The  property  is  yours  ;  the  price  of  it  is  the  maintenance 
of  my  brother  James,  and  the  payment  of  my  debts." 

The  judgment  of  the  lower  court  construed  the  will  in  accordance 
with  the  foregoing  views,  and  is  affirmed. 


Huffman  v.  Williamson. 

(Filed  Dec.  17,  1892— i\^o<  to  be  reported.) 

Division  line — Adverse  possession — Limitation — The  location  of  the  division 
line  of  the  adjoining  lots  of  appellant  and  appellee  is  in  dispute.  Each 
claims  through  the  same  remote  vendor.  Such  vendor  conveyed  one  lot  to  H, 
who,  in  ISSO,  conveyed  to  appellee.  H  testified  that  while  in  possession  he 
did  not  claim  any  land  outside  of  that  called  for  in  his  conveyance.  Held — 
That  if  the  strip  of  ground  in  dispute  was  within  the  enclosure  of  H,  but 
not  embraced  in  his  deed,  his  possession  of  it  was  not  adverse,  and  appellee 
can  not  rely  on  the  statute  of  limitation,  unless  such  strip  was  within  the 
deed  to  H,  since  he  (appellee)  has  held  possession  only  since  1S80. 

Thomas  H.  Hines,  Alex.  Lackey,  J.  W.  Kobinson  and  J.  B.  Aux- 
ier  for  appellant. 

\Vm.  Lindsay  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Where  is  the  true  line  between  the  lot  of  the  appellant  and  that 
of  the  appellee  is  the  sole  question  in  this  case.  Eiach  party  claims 
under  the  title  of  one  Ferrell,  who  was  the  immediate  vendor  of 
the  appellant  and  the  remote  vendor  of  the  appellee.  Ferrell  sold 
to  Hamilton,  and  the  latter  sold  to  the  appellee.  Both  parties  claim 
to  hold  under  conveyances,  and  whether  appellee\s  deed  embraces 
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the  few  inches  of  ground  on  which  the  foundation  of  the  three- 
story  brick  building  of  the  api>eihuit  stands  is  the  question. 

The  corners  are  stones,  planted  in  front  and  backhand  where  these 
stones  are  is,  from  the  testimony,  conflicting.  Hamilton  sjiys  lie  at 
no  time  claimed  outside  of  his  deed,  and,  from  the  testimony, seeins 
to  have  recognized  the  fence,  as  built  by  the  appellant,  to  be  on  the 
line;  but  whether  so  or  not  is  a  quc^stion  for  the  jury. 

The  instruction  in  regard  to  limitation  is  erroneous.  Hamilton's 
possession  might  have  ernbraceil  the  land  in  dispute,  but  he  never 
claimed  beyond  the  boundary  of  his  deed;  and  unless  the  strip  is 
within  the  boundary  the  appellee  can  not  recover,  as  he  has  only 
had  title  since  1880,  and  is  confined  to  the  boundary  of  the  deed 
made  by  Ferrell  to  Hamilton,  and  by  Hamilton  to  himself. 

The  judgment  is  reversed  and  remanded,  with  directions  to  award 
a  new  trial  and  for  proceedings  consistent  with  this  opinion. 


Beaveu  v.  Lancaster. 
{Filed  Jan,  81,  1893— iVb^  to  be  reported,) 

A  widow  mav  show  by  parol  testimony  that  her  husbaud  was  zested  with  a  title  ift 
Jee  simple  to  iind  \i\  which  she  is  claiming  duwer,  when  it  appears  that  the 
conveyance  was  made  to  the  husband  in  abont  1852,  and  that  the  land  was 
sold  to  satisfy  his  debts  in  1857.  after  which,  in  1863,  all  the  records  of  oon- 
"veyances  in  the  clerk's  oflBce  of  the  connty  where  the  land  lies  were  destroyed 
by  fire,  and  the  original  deed  to  the  husband  not  being  in  existence  90  far 
as  the  evidence  shows. 

The  evidence  herein  satisfactorily  dhows  that  the  hosbaud  did  acquire  a 
fee  simple  title  to  the  land  in  1852,  which  he  held  anti!  1857,  when  the  land 
was  sold  to  satisfy  his  debts  ;  and  the  hasband  having  died  in  1890,  the 
lower  coart  properly  allowed  his  widow  dower  therein. 

Hugh  P.  Cooper  for  appellant. 
J.  P.  Thompson  for  appellee. 
Appeal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

The  evidence  in  this  case,  about  which  there  j^eems  to  be  no  con- 
troversy, nor,  probably,  room  for  any,  shows  that  in  the  year 
1838  John  Lanciister  died,  leaving  one-half  of  about  ^MS  acres  of 
land  to  his  son,  W.  D.  Lancaster,  who  subse(iuently  purchased  from 
his  brothei-s  and  sisters  the  other  half.  But  about  1852  he  sold  to 
his  brother,  John  Lancaster,  that  tract,  receiving,  as  we  will  at 
present  assume,  in  exchange  and  part  consideration,  a  tract  of  about 
238  acres,  about  157  acres  of  which  appellant,  Beaver,  now  owns. 

W.  D.  Lancaster  died  in  1890,  and  appellee,  his  widow,  to  whom 
he  was  married  in  1838,  brought  this  action,  setting  up  claim  to 
dower  in  the  tract  of  157  acres  and  asking  Judgment  allotting 
it  to  her,  which  the  lower  court  rendered. 

In  1863  the  courthouse  of  Marion  county,  where  the  land  i* 
situated,  was  burned  and  records  of  both  clerks'  offices  destroyed. 
And  the  main  question  is  whether  the  oral  testimony  by  which  ap- 
pellee undertook  to  show  her  husband  was  seized  of  an  estate 
in  fee  in  the  tract  of  238  acres  is  competent  and  sufficient  t» 
authorize  the  judgment  in   her  favor» 
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For  the  raison  mentioned  she  eon  Id  not  produce  record  evidence 
of  her  husband's  title ;  nor  has  she  exhibited  the  orij^inal  deed  to 
him  for  the  land,  or  proved  directly  by  any  witness  there  ever  was 
in  existence  such  deed  or  other  documentary  evidence  on  the  sub- 
,  ject.  Nevertheless  she  has  shown  satisfactorily,  and  we  think  by 
competent  evidence,  that  her  husband  did  have  an  estate  of  fee 
simple  in  the  land. 

She  states  on  oath  she  never  saw  the  orij^inal  deed,  and  we  are 
cotivinced,  from  th(^  circmristances  or  this  case,  it  is  not  in  her 
power  to  produce  the  orij^inal  evidence  of  title,  if  it  ever  existed. 
For  her  husband  parted  with  whatever  title  he  had,  as  well  as  pos- 
sessicm,  about  the  year  1857,  and  thereafter  had  neither  possession  of 
nor  interest  in  the  land.  It  was,  therefore,  competent  for  her  to  show 
the  essential  fact  by  oral  testimony. 

It  fully  appears  that  W.  D.  Lancaster,  who  was  a  stock  trader  as 
well  as  farmei',  had  become  financially  embarrassed  in  1852  and  was 
coujpellecl  to  part  with  the  tract  of  900  acres  owned  by  his  father. 
But  that  tract,  bemg  ot  equal  fertility  and  marketable  value  per 
acre,  was  worth,  of  course,  a  great  deal  more  than  the  tract  of 
2i>8  acres,  then  owned  by  John  Lancaster.  So  that  even  if  W. 
i>.  Lancaster  was  at  the  time  financially  embarrassed  he  still  had 
ability  to  pay  for  the  2'SS  acres,  which  we  are  satisfied  he  took 
from  his  b.  other,  John  Lanciister,  in  exchange  for  his  own  larger 
and  mu'.'h  more  valuable  tract.  It  is  shown  that  after  removing  to 
the  2:i8-acre  tract,  \V.  D.  Lancaster  erected  thereon  a  tine  and  costly 
dwelling  house,  besides  other  improvements;  that  he  resided  on 
and  used  it  until  1857,  and  that  it  .was  finally  sold  to  satisfy 
debts  against  him,  the  person  under  whom  appellant  claims  being 
actually  purchaser  at  that  sale  of  157  acres  of  the  tract. 

There  is  no  evidence  whatever  that  John  Lancaster  or  any  other 
person  set  up  any  claim  to  the  2^38  acres  while  in  possession  of 
W.  D.  Lancaster,  or  that  there  was  any  incumbrance  whatever  upon 
it.  It  is  true  the  land  was  subjected  and  sold  to  pay  del)ts  of  W,  D. 
Lancaster,  but  it  does  not  appear  what  were  the  nature  of  claims 
against  it,  who  were  his  creditors,  nor  whether  the  land  was  sold 
under  judgment  ol  court  or  execution ;  for  the  record  of  the  pro- 
ceedings had  was  burned  in  1SG3. 

It  seems  to  us  the  evidence  makes  it  very  clear  that  \V.  1).  Lan- 
caster did,  in  1852,  acquire  from  his  brother,  John  Lancaster,  com- 
plete title  to  the  2:j8  acres,  lecause  his  removal  to  it,  the  costly  im- 
provements put  upon  it  by  him,  his  undisputed  possession  and  use 
of  it  for  five  years,  and  final  sale  of  it  to  pay  debts  against  him,  can 
not  be  accounteci  for  any  other  way. 

Moreover,  while  \V.  D.  Lancaster  had,  after  1857,  no  interest  or 
object  in  preserving  the  evidence  of  his  title,  those  who  purchased 
the  land. did  become  interested  in  knowing  whether  he  had  a  good 
title  and  pre^ervins:  evidence  of  it.  And,  therefore,  though  appel- 
lant may  not  be  able  to  j)roduce  the  deed  made  to  W.  D.  Lancaster, 
it  is  hard  to  believe  he  could  not  produce  the  deed  made  of  the  157 
acres  to  his  vendor  by  or  for  \V.  D.  Lancaster,  *And  it  is  entirely 
reasonable  to  suppose  if  that  deed  was  exhibited  it  would  show  W» 
D.  Lancaster  did  have  a  fee  simple  title  to  the  238  acres  of  land, 
otherwise  it  would  be  exhibited. 

It  seems  to  us  the  evidence  fully  shows  that  appellee  is  entitled  to 
dower  in  the  land,  and,  therefore,  the  judgment  is  affirmed. 
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Mays,  &i\  v.  Slpimmons,  &c. 
CFiled  Jan,  25,  1893.) 

Elections — Failure  to  publish  notice — Where  a  stntate  which  proTides  for 
taking  the  sense  of  the  voters  of  a  defined  boundary  or  district  upon  the 
proposition  whether  or  not  they  will  vote  a  tax  npon  the  property  in  the 
district  for  a  specified  purpose,  af^  for  a  graded  school,  requires  that  notice 
of  the  election  shall  be  published  in  a  newspaper  for  a  certain  time,  and 
also  by  handbills,  the  failure  to  publish  the  notice  in  the  uewitpaper  for 
the  prescribed  time  will  invalidate  the  election,  although  notice  may  hare 
been  Sfiven  by  handbills  as  required,  or  the  voters  may  otherwise  have  actual 
notice  of  the  election  and  may  attend  and  vote. 

While  in  matters  of  this  kind  the  courts  are  inclined  to  give  the  statute  a 
liberal  construction  in  aid  of  its  benificent  purposes,  yet  in  the  taking;  of 
private  property  for  public  uses,  no  matter  how  meritorious  the  object  may 
be,  the  forms  prescribed  by  the  law  must  in  their  true  spirit  be  followed. 

Carroll  &  Jackson  for  appellants. 

John  D.  Carroll  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

Under  the  **  act  for  the  benefit  of  graded  free  schools  in  this  Com- 
monwealth "  an  election  was  held  for  the  purpose  of  taking  the  semt 
of  the  leg:al  white  votei-s  in  a  defined  boundary  in  Henry  county 
upon  the  proposition  whether  or  not  they  would  vote  an  annual  tax 
of  fifty  cents  on  each  $100  of  property  in  tlie  district,  and  a  poll  tax 
of  $2  on  each  white  male  inhabitant  over  twenty-one  years  of  age. 
The  election  having  resulted  in  favor  of  the  tax  the  appellees,  who 
were  taxpayers  in  the  district,  brought  this  action  to  enjoin  the  levy 
and  collection  of  the  tax,  upon  the  ground  that  it  was  illegally  im- 
posed. 

The  principal  contention  of  those  resisting  the  tax  is  based  upon 
the  ground  that  the  notice  of  the  election  was  not  published  as  re- 
quired by  the  statute.  If  this  construction  is  sustained  it  is  unnec- 
essary to  notice  the  other  questions  which  are  raised. 

Section  3  of  the  act  provides  that:  **  It  shall  be  the  duty  of  the 
officer,  whose  duty  it  may  be  to  hold  the  election,  to  have  the  order 
of  the  judge  of  the  county  court  published  in  some  weekly  or  daily 
paper  published  in  the  county  for  at  least  two  weeks  before  the  elec- 
tion, and  also  to  advertise  the  same  by  handbills,  posted  at  five  con- 
spicuous places  in  said  proposed  district,  for  the  same  length  of  time. 
*  *  *  Said  officer  shall  have  the  advertisement  inserted 
and  notices  herein  provided  for  posted  within  ten  days  after  he  re- 
ceives the  order  of  the  county  judge,  and  at  least  twenty  days 
before  the  election.'' 

It  is  plain  that  the  statute  requires  both  the  insertion  in  the  news- 
paper and  the  posting  to  be  made  or  done  at  least  twenty  daj's 
beiore  the  election.  The  election  in  question  was  held  on  May  2, 
1891.    There  was  a  weekly  newspaper  published  in  the  county  in 
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which  the  publications  could  have  been  made  as  required  by  the  act, 
and  the  notices  were  published  in  the  paper — the  first  on  the  16th 
and  the  sei;ond  on  the  23d  of  April.  These  were  the  only  notices 
published  in  a  newspaper. 

The  appellants  in  their  answer,  admitting  these  facts,  say  that  the 
notices  were  posted  in  five  conspicuous  places  in  the  district  for  at 
least  twenty  days,  and  that  they  were  read  and  discussed  by  the 
people  and  voters  of  the  district,  and  that  on  the  day  of  the  election 
40  voters  voted  for  the  tax  and  only  13  against  it ;  that  there  were 
only  3  other  voters  in  the  district  and  they  had  actual  notice  of  the 
election,  and  if  they  had  voted  would  have  voted  for  the  tax.  For 
these  reasons  they  insist  that  the  failure  to  publish  the  notice  in  the 
newspaper  the  retjuired  length  of  time  should  not  have  the  effect  of 
invalidating  the  election. 

In  a  text-boolc  we  find  the  rule  thus  stated:  **While  some  kind  of 
notice  is  required,  it  has  been  held  that,  although  the  notice  is  not 
g:iven  as  required  by  law,  yet  if  the  voters  have  actual  notice  that 
the  election  is  to  be  held,  and  they  attend  and  vote,  the  election 
should  be  considere<l  as  a  de  facto  election,  and  should  not  be  set 
aside  if  regular  in  other  respects.*' 

An  examination  of  the  cases  upon  which  the  text  is  based  will 
show  that  each  case  arose  under  a  statute  which  itself  fixed  the  time 
and  place  at  which  the  election  was  to  be  held,  yet  required  notice 
of  it  to  be  given  by  a  designated  officer.  The  weight  of  authority 
outside  of  this  State  in  such  cases  is  that  the  provision  in  re- 
jrard  to  notice  is  merely  directory,  and  a  failure  to  follow  it  will  not 
invalidate  the  election.  This,  we  believe,  is  the  extent  to  which  the 
adjudged  cases  go,  and  the  question  has  most  frequently  arisen  in 
cases  of  elections  to  fill  vacancies  in  public  ofti  ^es. 

*'  In  cases  of  general  elections  voters  must  take  notice  of  the  law, 
and  the  additional  notice  is  merely  to  give  greater  publicity.''  The 
right  to  hold  the  election  in  such  cases  comes  from  the  statute,  and 
not  from  the  notice  to  he  given  by  the  ofiicial.  Where  the  election 
is  to  fill  a  vacancy  in  office  the  authorities  are  not  in  harmony  upon 
the  subject. 

Some  cases  make  a  difference  between  general  and  special  elections 
to  office.  In  the  former  the  requirement  as  to  notice  is  held  to  be 
merely  directory,  and  in  the  latter  mandatory  and  essential  to  the 
validity  of  the  election. 

The  reason  for  holding  that  a  general  election,  the  time  and  place 
of  which  have  been  fixed  by  law,  is  not  to  be  held  invalid  because 
an  officer  has  failed  to  give  notice  of  it  as  directed,  is  that  the  popu- 
lar will  should  not  be  defeated  by  his  nonaction  or  misconduct, 
(Brock  V.  Commonwealth,  13  Ky.  Law  Rep.,  4o2,  and  cases  there 
cite<l.) 

But  in  a  ease  where  not  only  the  notice  of  the  election  is  required 
to  he  given  by  a  designated  officer,  but  the  time  of  the  election  itself 
as  well  as  the  place  is  to  be  fixed  by  him  or  some  other  officer,  and 
is  not  fixed  by  the  statute,  the  provision  requiring  the  notice  is  man- 
datory and  the  notice  must  be  given  with  a  scrupulous  observance 
of  all  the  statutory  requisite*-.  It  can  not  be  shortened  a  single  day 
without  rendering  it  ineffectual — the  presumption  being  that  the  law 
has  made  it  as  short  as  was  deemed  consistent  with  the  rights  of  the 
parties  to  be  affected. 

In  Trustees  Common  School  District  v.  Garvey,  80  Ky.,  159,  the 
court  sustained  the  tax  voted  for  school  purposes  upon  the  ground 
that  the  evidence  showed  that  the  notices  of  the  election  were  j:iven 
in  compliance  with  the  statute.    The  fair  inference  is  that  if  the 
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notices  had  not  been  given  as  required  by  the  law  the  court  would 
have  refused  to  sustain  the  tax. 

In  the  case  of  the  Commonwealth  v.  Barrett,  13  Ky.  Law  Rep., 
452,  an  act  of  the  General  Assembly  made  it  unlawful  for  any  per* 
son  to  have  a  barbed  wire  fence  alonjr  the  public  roads  of  Carroll 
county  after  the  1st  of  January,  1891 ;  but  the  law  becoming  eflTeeti  ve 
was  conditional  upon  its  approval  by  a  majority  of  the  legal  voters 
of  the  c*ounty,  at  the  August  election,  1890.  The  law  also  provided 
that  the  sheriff  should,  in  three  consecutive  issues  of  the  local  news- 
paper, give  a  notice  of  the  election  and  its  object. 

The  sheriff  did  have  published  a  notice  filling  all  the  requirements 
of  the  statute,  but  failed  to  sign  it.  The  Court  of  Appeals,  holding 
the  election  void,  said :  **  The  Legislature  saw  fit  to  select  the  voters 
of  the  locality  to  be  affected  by  the  law  as  the  agency  to  determine 
when  it  should  become  operative.  Others  besides  the  voters  might, 
and  likely  would,  be  affected  by  it.  It,  therefore,  directed  that  the 
notice,  in  an  official  way,  should  be  given  by  a  county  official  of  the 
time  when  the  agency  would  act,  and  of  the  purpose  of  its  action. 
The  act  shows  that  a  notice,  in  addition  to  that  given  by  the  law, 
was  contemplated.  It  seems  to  us  that  the  Legislature  intended  that 
the  giving  of  this  additional  notice  should  be  a  necessary  condition 
to  an  action  by  the  selected  agency;  and  it  was  not  intended  to  be 
merely  directory  to  him,  and,  if  not  given,  to  be  regarded  merely  as 
an  irregularity,  not  affecting  the  validity  of  the  agency's  action  ;  and 
that  it  is  reasonable  and  conducive  to  fairness  and  safety  to  so  hold. 
The  noncompliance  with  the  provisions  of  the  act,  which  are  posi- 
tive in  tone,  requires  us  to  hold  that  it  never  become  effective." 

We  can  see  no  distinction  in  principle  between  that  and  this  case. 
In  fact  the  objection  to  the  election  there  was  not  near  so  serious  as 
it  is  here.  There  the  law  fixed  the  time  and  places  of  holding  the 
election,  and  the  act  made  it  the  duty  of  the  sheriff  to  give  the 
notice ;  here,  whether  an  election  should  be  held,  when  it  should  be 
held,  the  place  at  which  it  was  to  be  held,  and  the  people  and  prop- 
erty to  be  affected  by  it,  depended  entirely  upon  the  voluntary 
action  of  ten  of  the  legal  voters  residins:  in  the  propa«^ed  district. 
The  notice,  therefore,  become  the  jurisdictional  fact — the  right  to 
hold  the  election  comes  not  from  the  statute  alone,  but  from  the 
notice  to  be  given  by  the  ofticial.  But  it  is  insisted  that  the  failure 
to  give  the  newspaper  notice  should  not  affect  the  question  for  the 
reason  that  every  voter  in  the  district  had  actual  notice  of  the  elec- 
tion, and  all  voted  except  three,  and  that  the  votes  of  these  three, 
if  they  had  voted  against  the  tax,  would  not  have  altered  the  result 
— which  means  that  in  cases  of  this  kind  we  are  remitted  to  extrin- 
sic evidence  to  determine  a  question  affecting  the  rights  of  the 
citizen,  instead  of  determining  it  upon  the  record,  which  the  statute 
makes  the  only  evidence.  But  a  notice  in  cases  of  thi«ikind  Ls  not 
solely  for  the  purp(»se  of  bringing  the  voters  to  the  polls.  It  is  also 
given  to  afford  those  to  be  affected  the  time  for  discussion  and  con- 
sideration. Private  property  is  to  be  taken  for  the  benefit  of  the 
community.  Others  besidi*s  the  voters  will  likely  be  affected  ;  in- 
fants, women  and  persons  not  residing  in  the  district  may  be  re- 
quired to  sliare  in  the  burden  imposed  for  the  benetit  of  the  district 
and  should  be  allowed  an  opportunity  of  discussing  the  propriety  of 
imposing  the  tax.  The  appellants'  argument  is  that  no  notice  is 
necessary  if  a  majority  of  ail  the  voters  in  the  district  vote  for  the 
tax.  The  conclusion  follows  that  if  ten  voters  in  the  district  procure 
an  order  from  the  county  judge,  and,  without  giving  further  notice, 
notify  a  majority  of  the  individual  voters,  and  they  attend  and  vote 
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the  tax,  the  election  is  legal.  This  is  the  announcement  in  a  differ- 
ent form:  That  tlie  majority  can  appropriate  the  property  of  the 
minority  to  a  public  use  without  their  consent  or  the  due  process  of 
law. 

We  are  aware  that  in  matters  of  this  Iwind  the  courts  are  inclined 
to  give  the  statute  a  lit)eral  construction  in  aid  of  its  benificent  pur- 
poses. But  we  must  not  lose  sight  of  the  fact  that  in  the  taking  of 
private  property  for  public  uses,  no  matter  how  meritorious  the 
object  may  be,  the  forms  prescribed  by  the  law  must  in  their  true 
spirit  be  followed.  Here  the  requirements  of  the  law  are  simple ; 
they  can  be  as  easily  followed  as  disregarded,  and  it  is  far  better  that 
tlie  public  inconvenience  growing  out  of  the  delay  should  be  suf- 
fered than  that  the  constitutional  rights  of  the  citizen  should  be  im- 
periled. 

The  judgment  is  affirmed. 


CENTRAii  Passenger  Railway  Co.  v.  Chattkrson,  Ac. 
{Filed  Feb.  1,  1893.) 

1.  Sfrtet  railways — Duty  as  (0  persons  driving  on  street — While  street  railway 
•companies  have  not,  like  steam  railroad  companies,  the  exclusive  right  to 
the  Qse  of  their  tracks,  bein^j^  used  in  common  by  their  cars  and  the  travel- 
ing public,  yet  the  street  cars  have  the  right  of  way,  and  it  is  the  daty  of 
•citizens,  whether  on  foot  or  in  vehicle,  to  give  unmolested  passage  to  the 
•care. 

2.  Same — Contrihut§ry  fti'g/ij^ene e ^'Where  persons  returning  in  a  carriage 
from  a  large  gathering  in  the  ootskirts  of  the  city,  saw,  as  they  were  leav- 
ing, street  oars  standing  on  one  of  two  tracks  waiting  to  receive  the  crowd 
which  was  leaving,  as  they  were,  the  other  track,  which  was  used  only  by  cars 
coming  from  the  city,  not  being  obstructed,  they  were  recklessly  careless  in 

-leaving  the  safe,  unobstructed  way  and  crossing  over  onto  the  track  which, 
as  reasonable  people,  they  must  have  known  was  being  used  or  about  to  be 
need  by  the  cars,  without  once  looking  back  or  taking  any  sort  of  precaution 
for  their  own  safety,  and  a  collision  having  occurred,  in  an  action  by  them 
against  the  street  railway  company  to  receive  damages  for  the  injuries  re- 
ceived, the  coart  should  have  instructed  the  jary  that  they  were  guilty  of 
contributory  negligence,  leaving  it  to  the  jury  to  say  whether,  after  plain- 
tiffs had  by  their  negligence  placed  themselves  in  a  perilous  position,  the 
employes  in  the  control  of  the  car  saw  or  could,  by  the  exercise  of  ordinary 
care,  have  seen  the  peril,  and  with  the  means  at  their  hands  have  avoided 
the   collision. 

3.  Same — It  is  the  duty  of  the  motorman  or  other  person  in  control  of  a 
street  car  to  keep  a  lookout  to  avoid  injuring  persons  or  vehicles  on  the 
track  in  front  of  his  car,  and  by  sounding  his  gong  or  in  some  other  way  to 
give  them  timely  warning  of  his  iipproach.  A  street  railway  company  is 
liable  not  only  for  injuring  those  whom  its  employee  might  have  avoided 
injurying  after  their  peril  was  seen,  but  for  carelessly  injarying  those  whose 
peril  they  ooght  to  have  seen,  the  citizen  not  being  a  trespasser  in  using 
the  street. 

4.  Contributor}'  negligence  being  relied  on  as  n  defen«»e,  it  was  error  to  in- 
struct the  jury  that  though  plaintiffs  were  negligent  thoy  should  find  for 
them  unless  their  negligence  "caused"  the  injury.  The  court  should  have 
told  the  jury  that  though  the  defendant  was  nei^ligent,  yet  if  the  plaintiffs 
01^  their  servant  were  aUo  negligent,  and  bat  for  their  negligence  the  in- 
jury would  not  have  occurred,  they  could  not  recover. 

5.  Same — The  negligence  of  the  servant  employed  by  the  husband  to  drive 
him  and  his  wife  is  to  be  imputed  to  the  wife  us  well  as  to  the  husband. 
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6.  Instructions  to  jury — The  mere  fact  that  an  instrnction  is  based  npoii 
a  hypothetioal  state  of  facts  authorized  by  the  evidence  does  not  render  it 
liable  to  the  objection  that  it  f^iTes  undue  prominence  to  part  of  the  eri- 
dence. 

7.  Punitive  damages — As  there  is  nothing  in  the  evidence  tending  to  show 
gross  negligence  on  the  part  of  defendant's  employes,  the  oonrt  should  not 
have  given  an  instrnction  uothorizing  punitive  damages  in  the  event  the 
jury  believed  the  defendant  wns  guilty  of  groBb  negligence. 

Humph rie  &  Davie  for  appellant. 

Stone  &  Sudduth,  O'Neal,  Phelps  &  Pryor,  M.  O'Doherty  and  R. 
C.  Davis  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud<j;e  Barbour. 

On  the  night  of  October  1st,  1891,  as  Mr.  and  Mrs.  Chatterson  were 
returning  from  the  ball  jriveii  by  the  "Satellites  of  Mercury"  at 
the  ^'Auditorium"  in  Louisville,  their  carriage  driven  by  their  ser- 
vant collided  with  one  of  a!>pellant\s  electric  street  cars  and  Mrs. 
Chatterson  was  thrown  from  the  carriage  and  seriously  injured. 

To  recover  for  this  injury  they  instituted  tiiis  action  against  the 
appellant,  charging  that  the  collision  was  the  result  of  the  gr«»s3 
negligence  of  its  employes,  and  having  recovered  a  verdict  and 
judgment  for  $2,500  the  appellant  has  appealed  to  this  court. 

Mr.  Chatterson  and  his  wife  left  the** Auditorium"  about  11  o'clock, 
when  a  great  luany  other  persons  were  also  leaving.  There  were 
two  railway  tracks  on  Fourth  street,  in  front  of  the  Auditorium, 
which  was  on  the  west  side  of  the  street.  The  west  track  was  for 
the  cars  coming  from  the  city,  and  the  east  track  was  for  the  cars 
returning  to  the  city.  Mr.  Chatterson  and  his  wife  got  into  their 
carriage  at  the  door  of  the  "Auditorium,"  and  as  they  did  so  they 
saw  several  cars  on  the  east  track  near  the  door  of  the  "Auditorium" 
receiving  passengers  to  be  carried  into  the  city.  They  drove  north 
on  Fourth  street  in  the  same  direction  these  cars  would  go,  and  after 
leaving  the  "Auditorium"  passed  a  car  standing  on  the  east  tnick 
filled  with  passengers. 

Mrs.  Chatterson,  giving  her  version  of  the  collision,  says:  "We 
started  down  the  western  track  and  passed  a  car  standing  on  the 
eastern  track.  There  we  crossed  the  eastern  rail  of  the  western  track 
and  went  between  the  tracks  for  a  short  disUmce.  Then  we  crossed 
the  western  rail  of  the  eastern  track  and  went  on  the  track  upon 
which  the  car  was  standing,  and  then  turned  to  cross  the  extreme 
eastern  rail. 

"The  rails  were  very  high  there,  anti  we  only  slid  and  as  we  turned 
to  cross,  or  after  we  had  crossetl  the  western  rail  of  the  eastern  track, 
we  suddenly  became  aware  that  a  car  was  coining  and  coming 
at  a  terrific  speed.  I  had  only  time  to  say,  the  car's  coming,  and  Mr. 
Chatterscm  said,  *drive  down  the  track  as  fast  as  you  can,'  thinking 
to  distance  the  car,  as  he  knew  he  could  not  cross.  We  were  stand- 
ing directly  upon  the  track  and  he  never  made  a  single  attempt  to 
stop  that  car  and  there  was  not  a  bell  rung." 

Charlie  Hughes,  the  driver  of  the  carriage,  says:  "I  drove  north- 
ward on  the  west  side  of  the  street  about  twenty-five  feet,  I  reckon. 
We  started  off  between  the  two  tracks,  then  I  drove  up  a  piece  and 
straddled  the  first  rail  of  the  right-hand  track  coming  in.  I  drove 
on  a  piece  and  was  thinking  of  crossing  and  Mr.  Chatterson  told  rae 
to  drive  across.    It  was  very  rough  along  there,  so  in  driving  along 
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Mr.  Chatterson  says,  'lookout.'  I  looked  back  and  a  car  was  coming^ 
and  he  said,  'drive  down  the  track.'  I  was  in  the  act—the  team< 
was  nearly  in  this  shape  then— and  he  siiys,  'drive  down  the  track.' 
And  I  aimed  to  drive  rip:ht  back  down  in  the  track,  and  the  car 
struck  the  hind  wheel.  I  drove  about  thirty  feet  or  such  a  matter 
straddle  the  west  rail  of  the  east  track  before  I  started  to  cross.  I 
do  not  remember  of  any  notice  of  the  car's  approach  ;  don't  remem- 
ber of  hearing  anythmg  only  Mr.  Chatterson's  'halioo.' "  Upon 
cross  examination  he  said  the  car  hit  the  carriagre  Just  as  he  looked 
around.  We  have  recited  the  material  part  of  the  plaintiff's 
evidence  bearing  on  the  question  of  ne{?ligence.  For  the  defendant 
there  were  five  or  six  witnesses  who  say  they  saw  the  whole 
occurrence,  and  their  evidence  is  materially  different  from  that 
of  Mr.  Chatterson  and  the  driver.  These  witnasses  state  that 
after  the  car  started  from  the  "Auditorium"  they  went  north 
about  two  hundred  feet  when  the  car  was  stopped  by  a  horse 
on  the  track  and  delayed  a  few  minutes  while  the  horse  was 
gotten  off.  The  car  was  started  again,  and  was  going  at  about 
the  usual  speed  of  a  mule  car  when  it  collided  with  Mr.  Chat- 
terson's  carriage.'  They  saw  the  carriage  before  the  collision 
driving  on  the  west  track  a  safe  distance  from  the  car,  and  where,  if 
it  had  remained,  a  collision  with  the  car  would  have  been  impos- 
sible, when  suddenly  the  driver  attempted  to  cross  right  in  front  of 
the  car.  They  say  that  the  njotorman  did  all  in  his  power  to  check 
the  car  as  soon  as  the  danger  to  the  carriage  was  seen,  and  that  the 
ear  was  stopped  within  a  very  short  distance— within  twenty  or 
twenty-four  feet.  The  motorman  says  that  going  at  the  speed  he 
was  he  could  have  stopped  the  car,  and  did  stop  it,  within  a 
distance  of  ten  feet. 

The  court,  as  we  will  hereafter  show,  properly  refused  to  instruct 
the  jury  to  find  for  the  defendant  at  the  conclusion  of  the  plaintiffs'" 
evidence.  The  chief  objection  to  the  instructions  given  by  the 
court  is  that  they  did  not  correctly  present  to  the  jury  the  law  of 
contributory  negligence.  The  objection,  we  think,  is  good.  The  in- 
structions are  liable  to  the  same  objections  which  this  court  sus- 
tained to  instrCictions  in  the  case  of  Speed  v.  Carpenter.  The  term 
contributory  negligence  necessarilly  presupposes  negligence  upon 
the  part  of  both  parties,  and  but  for  which  there  would  have  been 
no  injury.  But  the  court,  in  its  series  of  instructions  upon  the 
question  of  the  plaintiffs'  negligence,  in  effect  told  the  jury  that 
though  the  plaintiffs  were  negligent,  yet  they  should  find  for  them 
unless  their  negligence  "caused"  the  injury,  thus  ignoring  or  rather 
eliminating  from  the  instructions  the  idea  of  the  concurring  acts  of 
negligence.  As  said  in  Speed  v.  Carpenter,  a7iU\  271,  the  word, 
"caused"  as  used  meant  "wholly  caused,"  and,  under  the  peculiar 
facts  of  the  case,  was  calculated  to  mislead  the  jury.  The  court 
should  have  given  tl^e  simple  instruction  so  often  approved  by  thi& 
and  the  Appellate  Court,  and  have  told  the  jury  that  though  the 
defendant  was  negligent,  yet  it  the  plaintiffs  or  their  servant  were 
also  negligent,  and  but  for  their  negligence  the  collision  would  not 
have  occurred,  they  could  not  recover. 

Instruction  No.  1,  asked  for  by  the  plaintiff,  was  drawn  in  apt 
language,  and  was  a  clear  yjresentation  of  the  law,  with  the  excep- 
tion that  it  was  misleading  in  confining  the  negligence  upon  the 
part  of  the  plaintiffs  to  that  of  Mrs.  Chatterson  alone.  Clearly  t he- 
negligence  of  the  servant  employed  by  her  husband  to  drive  them* 
is  to  be  imputed  to  her  as  well  as  to*  him.  We  hardly  think  an* 
argument  is  needed  on  this  proposition. 
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Instructions  Nos.  1, 14  and  15,  asked  for  by  the  defendant,  should 
have  been  Riven.  The  objection  that  they  give  undue  prominence 
to  part  of  the  evidence  is  not  well  taken.  An  instruction  necessarily 
.has  to  be  based  upon  a  hypothetical  state  of  facts  authorized  by 
evidence.  This  much  we  have  said  in  view  of  a  retrial  of  the  ease, 
when  possibly  other  evidence  may  be  introduced.  But  from  the 
.evidence  before  us  it  seems  that  the  plaintiffs  were  clearly  guilty  of 
contributory  negligence,  and  the  court  should  have  so  told  the  jury. 
The  relative  duties  of  street  car  companies  and  citizens  have  never 
been  defined  in  this  State;  but  we  think  they  have  been  so  plainly 
and  correctly  stated  by  the  Supreme  Court  of  Pennsylvania,  in  the 
case  of  Erishman  v.  East  Harrisburg  City  Railway,  24  Atlantic  lie- 
porter,  596,  that  we  adopt  the  rule  laid  down  Jby  that  court  without 
qualification. 

The  court  said:  "There  is  this  distinction  to  be  observed  between 
steam  railroads  and  street  railways.  In  the  case  of  the  former  they 
have  the  exclusive  right  to  the  use  of  their  tracks  at  all  times  and 
for  all  purposes  except  at  road  crossings.  Street  railways  have  not 
this  exclusive  right.  Their  tracks  are  used  in  common  by  their  cars 
and  the  traveling  public.  While  this  common  use  is  conceded  and 
is  unavoidable  in  t<»wns  and  cities,  the  railway  companies  and  the 
public  have  no  equal  rights.  Those  of  the  railway  companies  are 
superior.  Their  cars  have  the  right  of  way,  and  it  is  the  duty  of 
the  citizen,  whether  on  foot  or  in  vehicles,  to  give  unobstructed  pas- 
sage to  the  cars.  This  results  from  two  reasons:  First,  from  the 
fact  that  the  car  can  not  turn  out  or  leave  its  track;  and  secondly, 
for  the  convenience  and  accommodation  of  the  public.  These  com- 
panies have  been  chartered  for  the  reason,  in  part  at  least^  that  they 
are  a  public  accommodation.  The  convenience  of  an  mdividual 
who  seeks  to  cross  one  of  the  tracks  must  give  way  to  the  con- 
venience of  the  public.  It  would  be  unreasonable  that  a  carload  of 
passengers  should  be  delayed  by  the  unnecessary  ol>struction  of  the 
^ track  by  a  passing  vehicle." 

Now,  the  plaintiffs,  when  they  got  in  their  carriage  to  go  home, 
knew  that  there  was  a  large  crowd  at  the  ** Auditorium,"  many  of 
•whom  were  going  home  at  the  same  time  they  were,  and  that  a 
^0(xi  part  of  them  would  go  upon  the  cars;  the  cars  were  in  position 
waiting  to  receive  them.  No  cars  were  then  coming  out — at  least, 
none  were  in  sight.  The  west  track  of  the  railway  was  unob- 
structed. The  street  was  crowded  with  hacks  and  other  vehicles. 
Under  these  circumstances  the  plaintiffs  were,  in  our  opinion,  reck- 
lessly carele^js  in  leaving  a  safe,  unobstructed  way,  and  crossing  over 
onto  a  track  which,  as  reasonable  people,  they  must  have  known 
was  being  used  or  about  to  be  used  by  the  cars,  without  once 
looking  back  or  taking  any  sort  of  precaution  for  their  own  s:ifety. 

At  the  same  time  it  was  the  duty  of  the  motorman  to  keep  a  hxik- 
out  to  avoid  injuring  persons  or  vehicles  on  the  track  in  front  of  his 
car,  and  by  sounding  his  gong  or  in  some  other  way  to  give  them 
timely  warning  of  his  approach.  The  motorman  says,  going  at  the 
rate  of  speed  he  was  going  at  the  time,  he  could  have  stopped  the 
car  within  ten  feet.  Mr.  ('hatterson's  carriage,  if  his  driver  is  to 
be  believed,  had  been  running  in  front  of  the  car  on  the  west  rail  of 
the  track  the  car  was  on  for  thirty  feet.  Upon  these  facts  it  was  for 
the  jury  to  say  whether,  after  the  plaintifis  had  by  their  nedigence 
placed  themselves  in  a  perilous  position,  the  employes  in  the  con- 
trol and  management  of  the  car  saw  or  could,  by  the  exercise  of  or- 
dinary care,  have  seen  the  peril,  and,  with  the  means  at  their  cora- 
.luand,  could  have  avoided  the  collision.     If  they  could  have  done 
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l;his  the  company  is  liable.  The  citizen  in  asing  the  street  was  not 
«  trespasser,  as  would  be  the  case  of  one  using  the  track  of  a 
steam  railroad  when  it  had  the  exclusive  right  to  the  use ;  and  the 
•employes  of  the  street  railway  are  not  only  liable  for  injuring  those 
whom  they  see  are  in  peril  and  could,  by  reasonable  care,  avoid  in- 
juring, but  for  carelessly  injuring  thase  whose  peril  they  ought  to 
see*  The  fourth  instruction  given  by  the  court  embraces  this  idea 
and  is  unobjectionable. 

We  fail  to  see  anything  in  the  evidence  tending  to  show  gross 
negligence  on  the  part  of  the  defendant's  employes,  and  the  court 
should  not  have  given  the  instructions  authorizing  punitive  dam- 
ages in  the  event  the  jury  believed  the  defendant  was  guilty  of 
^ross  negligence. 

For  the  reasons  given  we  are  of  opinion  that  the  judgment  is 
erroneous,  and  it  is,  therefore,  reversed,  and  the  cause  is  remanded 
for  further  proceedings. 


SUPERIOR  COURT  ABSTRACTS. 


Cabbon,  Ac.  v.  Jones,  Sec. 

died  February  1,  1893.     Appeal  from  Adair  Circuit  Coart.     Oplnioo  of  the. 

court  by  Judge  BrelTfr,  affirming. 

Husband  and  wife — Feme  sole — Rights  of  hitsband^s  cf editors — Where  the  has- 
t>and  has  accainnlated  money  in  a  busine$is  cirried  on  in  the  name  of  the 
•wife,  who  has  been  empowered  to  trade  as*  Vifeme  sole,  he  alone  giving  his 
time  and  attention  to  the  business,  if  the  wife  can  in  any  case  shield  the 
profits  of  the  basinens  from  the  claim's  of  the  hnsbaiid's  creditors,  it  is  only 
where,  with  some  degree  of  certainty,  she  traces  her  money  into  the  bosi- 
ness,  which  she  has  failed  to  do  in  this  case. 

H.  G.  Baker  for  appellants  ;  Montgomery  <fe  Jones  for  appellees. 

Gbeoobt  v.  Louisville  &  Nashvills    R.  R.  Co. 

Filed   Febroary  1,  1893.     Appeal    from    Knox    Court    of    Common    Pleas. 
Opinion  of  the  court  by  Jndjfe  Brent,  affirmin^sr. 

1.  Guardian  and  ward — Right  of  action  for  loss  of  loariPs  services — A  guardian 
has  not  the  father's  rij^ht  to  the  services  of  the  ward,  and  can  not  maintain 
an  action  for  the  loss  of  such  services. 

2.  Same — As  the  $i:uardian  is  not  chargeable  with  the  ward's  support  except 
out  of  the  ward's  estate,  if  he  ino  irs  expen-^e  for  uarsing  and  medical  atten- 
tion to  the  ward  it  Ih  an  expanse  voluntarily  a.-^sumed  by  him,  and  he  can 
not  recover  therefor  ajrHJnst  one  through  whose  wrongful  net  the  nursing 
and  medical  attention  were  rendered  neoe-^sary.  If  they  wtiro  necessaries 
be  is  entitled  to  be  reimbursed  out  of  the  estate  of  the  infant,  who  is  at 
last  the  loser,  and  who,  if  any  one,  is  entitled  to  recover  of  the  wrong- 
doer. 

John  T.  Hays  for  appellant ;  Wm.  Lindsay  for  appellee. 

Hebndon  v.  Watebs'  ex'or. 

Filed  February  1,  1893.     Appeal  from  Hart  Circuit  Court.     Opinion  of  the 
ooart  by  Presiding  Judge  Yost,  afiirmiu^. 
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1.  Appeals — Bill  of  exceptions — A  jndgment  sastaininj;:  an  attachment  can 
not  be  distarbed  in  the  absence  of  a  bill  of  exceptions  oontaininf^  the  evi- 
dence  upon  which  the  lover  conrt  acted. 

2.  Under  the  exemption  laxv  in  force  when  the  debt  Bned  on  was  created 
( General  Statates,  ed.  1873,  chapter  88,  article  13,  section  6,)  the  crops 
exempt  are  only  guch  as  are  suitable  for  breadstnfEs  and  animal  food,  and 
do  not  embrace  a  crop  of  tobacco. 

Wm.  Beard  for  appellant  ;  Martin  &  Stamp  for  appellee. 

Stovalli  v.  Stovall's  adm'b. 

Filed  February  1,  1893.     Appeal  from  Hardin  Circuit  Conrt.     Opinion  of 
the  court  by  Jud^e  Barbour,  reversing. 

1.  Adiamemcnts — Notes  executed  by  an  heir  to  his  ancestor,  althoof^h  on 
their  face  evidencing  indebtedness,  may  be  treated  by  the  parties  as  ad- 
vancementR,  or,  if  questioned,  may  be  shown  by  extrinsic  evidence  to  have 
been  advancements. 

2.  Necessity  for  process  on  amended  pt'tiHon — In  an  action  by  an  administra- 
tor for  the  settlement  and  distribution  of  his  intestate's  estate,  an  heir  hav- 
ing been  summoned  in  the  original  petition  to  participate  in  the  settlement 
of  his  father's  estate  and  share  in  its  distribution,  after  being  charged  with 
certain  notes  which  he  had  executed  to  his  father,  an  amended  petition 
alleging  that  the  notes  are  due  the  intestate, and  praying  for  personal  judg- 
ment against  tho  heir  thereon,  stated  a  new  cause  of  action,  and  personal 
judgment  rendered  upon  the  notes  without  process  on  the  amended  petition 
having  been  served  on  the  heir,  was  void  and  should,  npon  motion,  have 
been  set  aside.  While  it  is  true  that  where  the  facts  alleged  in  the  petition 
show  that  a  party  is  entitled  to  the  relief  which  he  asks  by  an  amendment, 
the  amendment  asking  the  relief  does  not  present  a  new  cause  of  action, 
yet  that  is  not  the  case  here,  the  plaintiff  having  by  the  amendment  assumed 
a  position  inconsistent  with  that  taken  by  him  in  the  original  petition. 

D.  M.  Rodman  for  appellant;  D.  C.  Haycroft  and  Hobsou  &  O'Meara  for 
appellee. 

L.  &  N.  R.  R.  Co.  v.  McClosket. 

Filed  February  1,  1893.     Appeal  from   Nelson   Circuit  Court.     Opinion  of 
the  conrt  by  Judge  Barbour,  affirming. 

1.  Kaiiroads — A\'i;li^i^ent  killing  of  stocl:  on  track — In  this  action  against  a 
railroad  company  to  recover  the  value  of  a  mule  which  the  petition  allies 
the  defendant  negligently  run  over  and  killed,  as  the  answer  not  only  denies 
negligence  but  denies  that  plaintiff  was  the  owner  of  the  mnle,  or  that  it  wa» 
killed  by  defendant's  train,  the  burden  of  proof  was  on  plaintiff,  and  he 
was  entitled  to  the  concluding  argument  to  the  jury. 

2.  Same — Evidence — The  statement  of  plaintiff  in  his  testimony  that  be  saw 
the  tracks  of  the  mule  coming  on  the  railroad  at  a  certain  point,  that  a 
colored  man  showed  him  the  place,  could  not  have  prejudiced  defendant, 
as  the  material  fact  plaintiff  was  testifying  to  was  the  place  where  he  saw 
the  tracks  of  the  mule  going  on  to  the  railroad,  and  whether  some  one  else 
showed  him  the  tracks  or  he  found  them  out  for  himself  was  not  material. 

3.  Same— Instruction  to  jury — Thj  defendant  having  introduced  in  evidence 
a  letter,  signed  by  a  firm  composed  of  plaintiff  and  his  son,  in  which  they 
spoke  of  the  mule  as  their  mole,  and  asked  the  company  to  settle  for  it,  an. 
instruction  telling  the  jury  that  the  letter  was  competent  only  for  the  nor- 
pose  of  contradicting  the  plaintiff,  if  prejudicial  to  any  one  was  prejadi- 
cial  to  the  plaintiff,  as  it  was  calculated  to  impress  the  jury  with  the  idea 
that  there  was  a  conflict  between  the  letter  and  the  plaintiff's  statement  in 
his  testimony  that  he  was  the  sole  owner  of  the  mule. 

John  S.  Kelly  for  appellant  ;  Geo.  S.  Fulton  for  appellee. 

Johnson  v.  Wilson  <t  Muib. 

Filed  February  1,  1893.      Appeal  from  Nelson  Circnit  Conrt.      Opinion  of 
the  conrt  by  Judge  Barbour,  reversing. 
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1.  Assignments  by  operation  of  latu — Subsequent  creditors — Even  if  a  creditor 
whose  debt  was  created  after  an  act  of  preference  by  an  insolvent  debtor 
oan  not  orif^inate  proceedings  to  have  the  act  declared  to  operate  as  an  as- 
signment for  the  benefit  of  creditors  (a  queston  not  decided),  the  fact  that 
the  debt  of  the  plaintiff  in  this  case  iA  evidenced  by  note  subsequent  in  date 
to  the  preferences  complained  of  does  not  render  the  petition  bad  on  de- 
mnrrer,  it  being  alleged  that  this  note  '*was  executed  in  renewal  in  part 
payment  of  another  note"  owing  him  by  the  debtor,  '*which  had  been  out- 
standing for  more  than  a  year  prior  to  said  date."  And  even  if  this  allega- 
tion was  not  sufficiently  specific  it  was  cured  by  an  amended  petition 
Specifically  describing  the  old  debt  ;  and  as  this  amendment  did  not  state  a 
new  cause  of  action,  but  merely  perfected  a  good  cause  of  action  defective- 
ly  stated,  it  is  immaterial  that  it  was  not  filed  until  after  the  expiration  of 
Bix  months  from  the  preferences  complained  of. 

2.  Same — Even  thou(?h  a  subsequent  creditor  could  not  alone  have  main- 
tained the  action,  he  was  properly  joined  as  a  coplaintiff,  as  he  will  be  en- 
titled to  share  in  the  proceeds  of  the  property,  if  the  acts  complained  of 
shall  be  de<^ared  to  operate  as  an  assignment. 

3.  Same — Where  an  insolvent  debtor  transfers  his  property  or  pays  money 
to  one  of  his  creditors  the  presumption  arises  that  the  transfer  or  payment 
was  made  with  the  design  to  prefer,  but  the  presumption  is  not  conclusive, 
and  if  it  appears  that  the  transfer  or  payment  was  made  in  the  usual  course 
of  business  and  that  there  was  no  thought  of  giving  an  advantage  or  pref- 
erence the  presumption  is  repelled.- 

An  extensive  farmer  and  trader  borrowed  money  from  a  bank  with  which 
to  carry  on  his  business,  depositing  in  the  bank  the  proceeds  of  his  farm 
produce  and  stock  as  he  would  make  sales  and  applying  his  deposits  to  the 
payment  of  his  notes  as  they  matured.  At  the  same  time  he  checked  upon 
his  deposits  to  pay  other  debts  as  they  matured  and  were  demanded  of  him, 
the  bank  always  honoring  his  cbeck-t.  Held — That  although  he  was  insol- 
vent, payments  made  by  him  to  the  bank  under  such  circumstances  and  in 
the  usual  way  did  not  operate  as  an  assignment  under  the  statute. 

J.  W.  S.  Clements  for  appellant;  John  D.  Wickliffe  for  appellees. 

QaBDMEB,  «fcO.  V.  RiCHABDHON,  <fcc. 

Filed  February  1,  1893.      Appeal  from  Hardin  Circuit  Court.      Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Appellate  practice — Attachments — Several  attachment  suits  against  the  same 
defendant  having  been  heard  topfether  and  all  the  attachments  discharged, 
upon  this  appeal  by  certain  of  the  plaintiffs  the  transcript  filed  upon  the 
appeal  of  another  plaintiff  can  not  be  treated  as  a  part  of  this  record,  in 
the  absence  of  which  there  is  nothing  before  the  court  but  a  copy  of  the 
judgment.  But  if  the  transcript  referred  to  could  be  considered  it  would 
avail  appellants  nothing,  as  none  of  their  pleadings  are  copied  in  the  tran- 
script and,  therefore,  tliis  court  can  not  say  the  lower  court  erred  in  dis- 
charging their  attachments.  The  court  can  not  assume  because  the  judg- 
ment was  reversed  as  to  one  of  the  plaintiffs  that  it  was  erroneous  as  to  all. 

James  Montgomery  for  appellants  ;  J.  C.  Foston  and  J.  P.  Hobson  for 
appellees. 

Stephens  v.  Rice,  <kc. 

Filed  February  8,  1893.     Appeal  from  Kenton  Chancery  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.  Negligence  of  tntstee — Compensation  Jor  serj'ices — In  this  action  by  the  com- 
mittee of  an  imbecile  for  the  settlement  of  the  trust  estate,  as  it  appears 
that  the  plaintiff,  for  eighteen  months  after  the  estate  came  into  his  hands, 
made  no  investigation  as  to  its  condition,  and  in  that  time  paid  a  number 
of  creditors  in  full,  the  estate  turning  out  to  be  insolvent  and  some  of  the 
creditors  having  suffered  loss  by  overpayment  to  others,  the  committee  will 
not  be  heard  to  complain  of  the  smallness  of  the  allowance  made  to  him  for 
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his  RerviceR,even  thongb  the  creditors  who  have  saffered  loss  throogh  bis  a«g- 
licence,  or  he  for  them,  «onld  by  proper  proceedings  recover  of  the  creditors 
who  were  overpaid. 

2.  Erf  or  ivaheii  by  fnilure  to  complain  on  former  appeal — As  the  ruling  of  the 
lower  court  rejected  nu  Rmended  petition  b}*  which  plaintiff  sought  tore- 
quire  certain  creditors  he  had  paid  in  full  to  refund  conld  have  been  re- 
viewed on  a  former  appeal  prosecuted  by  a  creditor,  and  the  question  wai- 
not  then  made,  it  will  not  now  be  considered,  especially  as  the  court  does 
not  deem  it  import.Mit  in  the  determination  of  the  main  question. 

J.  F.  &  C.  H.  Fisk  for  appellant;  O'Hara  &  Bryan  for  appellees. 

Bailey,  &c.  v.  Robinson  <fe  Co. 

Filed   Febrnary   8,    1S93.     Appeal   from    Knott   Court   of    Common    Pleas.. 
Opinion  of  the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Payment  of  execution  (>y  check  on  bank — If  a  sheriff  receives  ohoses  in  ac- 
tion or  property  in  satisfaction  of  a  debt  in  his  hands  for  collection  it  i» 
not  a  payment,  and  the  debtor  is  neither  protected  nor  released  thereby. 

2.  A  bank  check  is  not  a  payment  of  a  pre-existing  debt  until  cashed.  Ordinarily 
it  is  not  a  means  of  payment,  and  the  debt  will  not  be  extinguished  unless- 
the  check  be  paid,  or  nnlesis  the  drawer  be  released  by  some  laches  of  the 
holder.  But  where  a  sheriff  received  from  ati  execution  defendant  a  bank 
check  for  the  amount  of  the  execution,  and  after  the  check  had  been  paid  to 
him  by  the  bnnk,  indor*^ed  the  execution  ''satisfied."  there  was  as  much  a 
payment  by  the  defendant  as  if  he  had  handed  the  sheriff  the  money. 

3.  The  transfer  of  the  amount  of  the  check  to  the  credit  of  the  slifriff  on  the  bcch 
of  the  bank  was  a  payment  to  him  of  that  amount  so  soon  as  he  accepted  it  as 
such;  and  the  fact  that  a  check  drawn  by  him  on  the  fund  in  favor  of  the 
attorney  for  the  plaintiffs  in  the  execution  was  not  honored  by  the  bank, 
furnished  no  reason  for  quashing  the  return  on  the  execution.  Unless  the 
attorney  has  been  guilty  of  such  laches  as  to  release  the  sheriff,  the  latter  is 
still  liable  to  the  plaintiffs. 

J.  A.  Violett  for  appellants;  D.  W.  Lindsey  for  appellees. 

L.  <fe  N.  R.  R.  Co.  V    Herd. 

Filed  February  8,  1893.     Appeal  from   Marion  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Yost,  reversing. 

1.  The  application  of  the  remedy  of  specific  performance  rests  in  a  great  man- 
ner in  the  discretion  of  the  court;  but  if  the  case  meets  all  the  requiremeDts 
and  conditions  for  granting  the  relief,  the  decree  so  ordering  is  as  mocha 
matter  of  course  as  a  judgment  for  damages. 

2.  Same — While  the  courts  will  not  require  the  performance  of  a  contract 
in  favor  of  a  plaintiff  who  hss  not  performed,  or  is  not  in  a  condition  to 
perform,  his  part  of  it,  yet  they  have  no  right,  either  in  the  way  of  a  com- 
promise or  as  a  penalty,  to  formulate  an  entirely  new  contract  between  the 
parties  and  against  the  objection  of  either  or  both  of  them  adjudge  its 
specific  performance. 

In  this  action  to  enforce  a  contract  between  the  plaintiff  and  defendant, 
by  which  each  agreed  to  erect  and  maintain  one-half  of  a  division  fence,  the 
evidence  was  sufficient  to  authorize  the  court  to  find  that  the  plaintiff  had 
not  performed  its  part  of  the  contract,  and  would  have  justified  thecoort 
in  refusing  specific  performance  upon  that  ground;  but  it  was  error  to  re- 
qoire  the  plaintiff,  by  way  of  compensation  to  defendant  for  the  in^rior 
quality  of  the  fence  plaintiff  had  built,  to  build  a  part  of  the  fence  defend- 
ant undertook  by  the  contract  to  build. 

W.  J.  Lisle  for  appellant;  S.  A.  Russell  for  appellee. 

Winter  v.  Mullins,  Ac. 

Filed  Febrnary  8.  1898.     Appeal  from  Pendleton  Circuit  Court.    Opinion  of 
the  court  by  Presiding  Judge  Yost,  afiirming. 
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Fraud-^Juds^mcnt  sustained  by  tvidcnce — In  tliij*  aAlou  upon  a  promissory 
note  the  evidence  sudtains  the  defense  of  the  sureties  that  their  signatures 
were  obtained  to  the  note  by  fraud  and  misrepresentation  of  plaintiff. 

Felix  C.  Newman  for  appellant;  L.  T  Applegate,  W.  M.  Rardin  and  J.  F» 
Ellis  for  appellees. 

Maysville  &  Bio  Sandy  R.  R.  Co.  v.  Spabks,  &c. 

Filed  February  8,  1893.     Appeal  from  Lewis  Circuit  Coart.     Opinion  of  the^ 
court  by  Judge  Brent,  affirniinjf. 

1,  In  this  action  a^^ninst  a  railroad  company  to  recover  da ma^^fs  for  injury  to 
a/'Uttin^^ />/'o/'crty  by  the  iioiinivuciion  and  operation  of  defendant's  road  so 
as  to  unreasonably  obstrnct  plaintiff's  ingress  and  egress,  the  action  of  the 
court  in  assuming,  in  its  instructions  to  iho  jnry.  that  the  title  to  the  prop- 
erty was  in  plaintiff  could  not  have  prejudiced  defendant,  as  the  plaintiff's 
title  was  proved  by  record  evidence  and  there  was  no  countervailing  testi- 
mony. 

2.  Sawe — Measure  of  damages- -ks  the  instructions  plainly  told  the  jury 
that  the  right  of  plaintiffs  to  damages  depended  on  the  obstruction  and 
appropriation  by  defendant  being  of  such  a  nature  as  to  "deprive"  plain- 
tiff of  the  reasonable  use  of  the  street,  they  could  not  have  supposed  that 
plaintiff's  were  entitled  to  recover  for  mere  inconvenience  resulting  front, 
temporary  negligence  on  the  part  of  defendant. 

S.  Same — Prejudicial erivrs — An  instruction  telling  the  jury  that  they  could 
give  damages  not  to  exceed  S1,0(K)  when  plaintiff  claimed  only  $600  was  not 
prejudicial,  as  the  verdict  was  for  less  than  the  proper  limit. 

4.  Same — As  the  jury  were  told  that  persons  living  on  the  street  are  not  ta 
be  deprived  of  the  reasonable  use  thereof  "for  foot  passengers,  wagons  and 
vehicles  for  any  ordinary  use,"  they  were  not  left  without  a  guide  as  to 
plaintiff's  rights  in  the  street. 

5.  Evidence  as  to  the  value  of  the  property  jnst  before  the  road  was  bnilt  and 
just  after  was  not  objectionable.  And  while  the  attention  of  the  witnesses 
should  have  been  called  to  the  fact  that  they  were  to  speak  of  such  differ- 
ence in  value  as  was  caused  by  the  construction  and  operation  of  the  road 
in  the  way  complained  of  by  plaintiff,  yet  as  this  could  have  been  done  by 
defendant  in  cross-examination,  it  will  not  be  heard  to  complain  here  that 
it  was  not  done. 

6.  Admissions  i>y  plaintiff  made  to  the  assessor  as  to  the  vahie  of  her  property 
ju£^t  before  and  just  after  the  road  was  built  would  have  been  competent  to 
go  to  the  jury  for  what  they  were  worth,  but  as  her  aiSJavits  were  not  made 
part  of  the  record  this  court  can  not  say  that  It  was  error  to  exclude  them. 

Wadisworth  &  Son  and  Cockran  &  Son  for  appellant;  Geor;^e  T.  Holbert 
and  Samuel  J.  Pugh  for  appellees. 

MAYsviiiiiE  Jb  Big  Sandy    R.  R.  Co.  v.  Lynch. 

Filed  February  8,  1893.     Appeal  from  Mason  Circuit  Conrt.     Opinion  of  the 
court  by  Judge  Brent,  affirming.  , 

1.  Railroads— Injury  to  abuttin:^ property — Although  a  railroad  company  has- 
appropriated  the  street  of  a  city,  with  both  legislative  and  municipal  sanc- 
tion, yet  if  its  road  has  been  so  located  and  constructed  and  is  so  operated 
as  to  unreasonably  obstruct  the  street  as  a  means  of  ingress  and  egress,  or 
so  as  to  injure  the  house  of  an  abutting  lot  owner  by  blowing  into  it  soot, 
cinders,  etc.,  or  by  undermining  its  foundations,  cracking  the  plastering^ 
eto^,  the  company  is  liable  for  the  damage  directly  resulting  from  nil  or  any 
one  or  more  of  these  causes.  And  the  measure  of  damage  is  the  diminu- 
tion in  value  of  the  property  occasioned  by  these  circumstances. 

2.  Same — Instruction  as  to  damages — The  defendant  has  no  ground  to  com- 
plain of  an  instruction  confining  the  jury  in  awarding  damages  to  the 
'*  diminution  in  actual  salable  value  of  plaintiff's  property  caused  by  ob*- 
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,8trnctiDg  the  street  so  f\%  4o  prevent  Access  to  said  property  by  the  nsnal 
and  ordintiry  meaus  of  travel  upon  pnblio  street.'^  The  instrootion  was 
prejudicial  to  plaintiff  if  to  any  one. 

3.  S'lf/zi-  ~  Prejudiciat  error — The  defendant  was  not  prejadined  by  the  fail- 
ure of  the  court  to  confine  the  jury  to  Huch  injariea  as  were  the  result  of  a 
prudent  operntiou  of  the  road,  as  there  was  nothing  to  suggest  that  the  de- 
fendant had  been  or  would  be  netjligent  as  to  any  of  its  operations. 

4.  Sanii — The  fact  that  plaintiff  submitted  his  several  grounds  of  recovery 
an  separate  in^trnctiouH  did  not  prejudice  defendant. 

Wadsworth  <fc  Sou  and  Cochran  &  Son  for  appellant;  E.  Leslie  Worthing- 
^fcon,  T.  C.  Campbell  and  G.  S.  Wall  for  appellee. 

MuDD  V.  Commonwealth. 

Filed  February  15,  1893.     Appeal  from  Daviess  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Forftiud  bail  bond — Where  the  accused  in  an  examining  conrt  was  charged 
with  the  offense  of  robbery,  was  held  to  answer  for  that  offense  and  it  was 
so  nominated  in  the  bond,  the  fact  that  the  acused  was  indicted  in  the  cir- 
cuit court  not  for  robbery  but  for  petit  larceny,  does  not  release  the  sureties 
in  the  bail  bond  from  liability.  The  objection  is  unavailable  for  the  rea- 
son, if  for  no  other,  tRat  larceny  and  robbery  are  offenses  which  differ  in 
Hiegree  only. 

Powers,  Atchison  <fc  Miller  and  T.  A.  Martin  for  appellant;  W.  J.Hendrick 
4ind  K.  Keid  Rogers  for  appellee. 

L.  &  N.  R.  R.  Co.  v.  CoPAs. 

Jiled  February  8,  1893.     Appeal  from   Warren  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Railroads — Improper  loadin;r  of  cats — Although  the  rules  of  a  railroad 
-company  require  trainmen  and  yardmen  to  know  for  themselves  whether 
the  freight  on  flat  cars  or  other  open  cars  project  in  such  a  manner  as  to 
render  the  coupling  or  uncoupling  of  such  cars  dangerous,  yet  it  being  the 
duty  of  the  car  inspector  and  yardmaster  to  see  that  the  cars  are  properly 
loaded,  employes  coupling  cars  have  the  right,  when  they  can  not  see  for 
themselves,  to  assume  that  the  inspector  and  yardmaster  have  done  their 
<duty  in  this  respect.  And  in  this  case,  in  which  the  plaintiff,  a  switchmao 
and  car  coupler,  was  injured  in  coupling  a  flat  car  loaded  with  steel  rail?, 
some  of  which  projected  beyond  the  end  of  the  car,  the  fact  that  the  plain- 
tiff was  not  expressly  ordered  to  couple  the  oar  does  not  exempt  the  com- 
pany from  liability,  it  being  his  duty  to  couple  the  car  without  any  special 
direction.  And  as  the  ear  was  coming  to  him  and  he  could  see  no  unusual 
danger  in  it  he  had  the  right  to  assuoae  that  his  superiors  had  discharged 
their  duties. 

2.  Plea  of  contrihiitory  negligence — Reply  necessary — An  answer  pleading  con- 
tributory negligence  presents  new  matter,  and  a  reply  thereto  should  be 
iiled,  although  the  plaintiff  may  have  alleged  in  his  petition  that  the  inju- 
ries complained  of  were  received  by  him  without  his  fault,  such  an  ailegs* 
tion  in  the  petition  not  being  necessary  tc  the  statement  of  a  canse  oi 
action,  and,  therefore,  immaterial. 

3.  Same — Reply  ivaived—VlheTe  the  defendant  goes  to  trial  as  ihoagh  a  reply 
by  way  of  traverse  were  in,  and  after  verdict  fails  to  ask  for  judgment  not- 
withstanding the  verdict,  he  will  not  be  heard  to  say  in  this  court  for  the 
first  time  that  he  was  entitled  to  judgment  on  the  pleadings.  Nor  will  a  m^ 
tion  for  a  peremptory  instruction  be  regarded  as  a  motion  for  judgment  od 
the  pleadings,  the  conduct  of  the  defendant  being  inconsistent  with  sooh  ao 
idea. 

James  A.  Mitchell  for  appellant;  B.  F.  Proctor  and  Edward  W.  Hiaas 
for  appellee. 
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SiMPSox  County  v.  Louisville  &  Nashville  R.  R.  Co. 
(Filed  Ma,y  26,  1892.— A'o«  to  be  repm^ted.) 

Bonds — Dividends — Estoppel — At  a  time  when  a  stook  dividend  on  railroad 
t>ond»  hold  by  it  was  dae  Simpson  county,  its  coanty  conrc  directed  and  au- 
thorized the  railroad  company  to  issue  stock  to  the  holders  of  Simpson 
coanty  railroad  tax  receipts  for  the  years  1862  and  1863,  and  to  char^^e  the 
stock  so  issued  against  the  stock  dividend  due  the  county.  This  the  railroad 
company  did.  In  this  action  by  the  county,  instituted  in  1870  to  recover 
iihe  whole  of  the  stock  dividend  alleg^ed  to  be  due  the  county,  together  with 
all  dividends  due  upon  the  same,  Held — 

First — That  the  action  of  the  coanty  court  estops  the  connty  from  now 
claiming  the  stock. 

Second — Even  if  the  coanty  court  had  no  aathority  to  take  such  action,  yet 
the  sinking  fnnd  commissioners  knew  of  what  was  being  done  and  remained 
silent,  without  interposing  any  objection,  and  neither  they  nor  the  county 
can  now  be  permitted  to  question  the  aathority  of  the  county  court. 

W. W.  Bush,  John  Mason  Brown  and  W.  P.  D.  Bush  for  appellant. 

I.  d  J.  Caldwell  <&  Winston,  Russell  Houston  and  Wm.  Lindsay 
for  appellee. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  Court  by  Judgfe  Lewis. 

In  virtue  of  an  act  incorporating  the  Louisville  <&  Nashville  Rail- 
road Company,  and  amendments  thereto,  the  county  of  Simpson,  by 
Its  county  court,  subscribed  10,000  shares  of  stock  to  the  capital  stock 
of  the  company,  in  payment  of  which  bonds  of  the  county,  of  the 
face  value  of  $100,000,  payable  in  twenty  years  and  bearing  interest 
at  the  rate  of  six  per  cent,  per  annum,  payable  semi-annually,  were 
delivered  to  and  accepted  by  the  company. 

By  the  terms  of  the  contract  the  county  was  entitled  to  interest  on 
its  stock  of  $100,000  thas  acquired  at  the  rate  of  six  per  cent,  per 
annum,  payable  in  stock  of  the  company,  until  declaration  by  the 
<H>mpany  of  its  first  cash  dividend,  which  was  not,  however,  made 
until  June  24, 1864. 

vol.  14—43  ^  . 
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,  But,  to  pay  accruing  interest  on  the  bonds,  and,  ultimately,  the 
principal  thereof,  statutory  provision  was  made  for  levying  a  tax  on 
property  of  the  county,  and  for  commuting  tax  receipts  into  stock  of 
the  company,  which  was,  however,  not  to  bear  interest,  althougii 
the  aggregate  of  tax  receipts  thus  convertcKl  into  stock  was,  at  the 
making  and  declaring  of  cash  dividends,  to  be  deducted  from  the 
amount  of  stock  held  by  the  county. 

It  appears  that  January  2,  18G4,  the  board  of  directors  of  the 
Louisville  &  Nnshville  R.  K.  Co.,  by  resolution,  declared  a  stock 
dividend  of  10  per  cent,  for  twenty-two  months,  ending  July  1,  1863^ 
**on  the  stock  and  stock  liabilities  of  the  company  on  that  day,  out 
of  the  previous  earnings,  applied  to  the  payment  of  the  mortgage 
debt  as  above  stated."  November  9,  1864,  the  following  resolutioo 
was  passed :  **That  the  commissioners'  certificates  for  tax  receipts  of 
1862  and  1863,  after  being  assigned,  be  taken  up  by  this  company  in 
stock,  and  the  amount  so  taken  up  be  charged  to  the  several 
counties  against  the  10  per  cent,  stockdividend."  And  in  pursuance 
of  that  resolution,  the  entire  amount  of  dividend  on  its  stock,  to 
which  it  is  claimed  Simpson  county  was  entitled  under  the  reso- 
lution of  January  2,  1864,  being  $10,000  in  stock  of  the  company, 
was  applied  in  taking  up  certificates  for  tax  receipts  of  1862  and  1863. 

This  action  was  instituted  July  16,  1870,  by  commissioners  of  the 
sinking  fund  of  Simpson  county,  to  recover  from  the  company 
amount  of  said  stock  so  applied  and  appropriated,  together  with 
amount  of  dividends  thereon  subsequently  declared  by  thecompany* 

The  only  ground  of  defense  we  deem  it  material  to  consider  is 
based  on  ana  connected  with  the  following  order,  made  December 
24,  1864,  by  the  Simpson  county  court,  composed  of  the  presiding 
judge  and  justices  of  the  peace :  "That  the  president  and  company 
of  the  Louisville  &  Nashville  railroad  be  and  are  hereby  author- 
ized and  directed  to  issue  stock  to  ihe  holders  of  Simpson  county 
tax  receipts  paid  ofl  lo  defray  the  interest  on  Simpson  county  rail- 
road bonds  for  the  years  1862  and  1863,  upon  the  Simpson  county 
commissioners'  certificates,  and  said  company  is  directed  to  chaige 
the  10  per  cent,  stock  dividend  belonging  to  said  county  with  said 
stock  when  i- sued." 

If  the  county  court  had  authority  to  so  order  application  of  the 
stock  dividends,  the  county  and  sinking  fund  commiasioners  as  weiJ 
are  now  estopped  to  claim  the  stock  from  the  company,  for  it  was 
disposed  of  and  applied  precisely  in  accordance  with  the  order  and 
direction  of  that  court.  And  if  it  be  conceded,  as  is  arguetl,  that  the 
sinking  fund  commissioners,  and  not  the  county  c6urt,  had  the  right 
to  control  and  dispose  of  the  dividend  stock,  their  conduct  was  not 
such  as  to  entitle  them  to  relief  that  involves  injustice  to  the  com- 
pany, that  is  not  shown  to  have  acted  in  bad  faith.  For  the  evi- 
dence is  entirely  satisfactory  that  they  knew  of  and  consented  to,  if 
they  did  not  directly  advise,  the  action  of  the  county  court,  and 
also  were  aware  of  the  fact  that  the  company  was  applying  the 
stock  as  dire<?ted  and  authorized  by  the  county  court,  yet  they  made 
no  objection  then,  nor  thereafter  for  more  than  five  years.  To  suppoee 
the  commissioners  were  not  aware, of  the  disposition  that  was  being 
made  of  the  stock  in  question,  that  they  now  claim  to  have  had  the 
exclusive  right  to  hold  and  control,  is  to  assume  they  were  utterly 
unmindful  of  their  duties,  and  if  they  did  know,  it  was  their  daty 
to  then  speak,  and  having  acquiesced  so  long,  they  can  not  now 
equitably  ask  the  relief  sought. 

Judgment  affirmed. 
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DUNQAN  V.   BbYANT'8  ADM'R,  AC. 

iFiled  Jan.  24,  1893— iVb<  to  be  reported.) 

Allotment  of  dertver — Devises — A  testator  deyised  100  acres  of  landi  in- 
olading  his  dwelling  hooi^e,  to  his  widow  for  life,  remainder  to  a  grandson 
upon  condition  that  he  reside  with  and  support  and  oare  for  the  widow. 
The  widow  renounced  the  provisions  of  the  will  for  her  benefit  and  united 
in  a  snit  with  the  administrator  and  certain  devisees,  askin^i^  that  her  dower 
be  allowed  her  in  money  out  of  the  proceeds  of  the  sale  of  all  of  testator's 
lands.  The  widow  refused  to  live  with  the  grandson,  but  made  her  home 
with  a  married  daughter  ;  but  the  court  having  held  that  the  vested  remain- 
der to  the  grandson  was  not  defeated  by  the  renunciation  of  the  will  by  the 
widow  or  her  refusal  to  live  with  the  grandson,  the  widow  filed  an  amended 
petition  asking  that  her  dower  be  allotted  to  her  in  land  so  as  to  include  the 
100  acres  and  dwelling  house  above  mentioned.     Heid — 

First — Dower  need  not  necessarily  be  so  allotted  to  a  widow  as  to  include 
the  dwelling  house. 

Second — The  widow's  dowable  interest  in  this  case  ought  to  be  given*  her 
in  money  out  of  the  proceeds  derived  from  the  sale  of  her  husband's  lands 
and  out  of  the  reasonable  rent  for  the  100  acres  and  the  dwelling  house,with 
which  the  grandson  must  be  charged  during  the  life  of  the  widow.  The 
grandson  is  chargeable  with  rent  therefor  from  the  death  of  the  testator. 

Will.  C.  Curd  for  appellant. 

O.  H.  Waddle  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

October  7,  18S9,  William  Bryant  died  testate,  leavine  a  widow 
and  one  child  and  children  of  five  others  who  had  previously  died. 
He  was  owner  of  about  22.5  acres  of  land,  all  of  which  he  directed 
sold  and  the  proceeds  thereof  distributed  among  his  heirs,  except 
100  acres,  described  by  metes  and  bounds  in  the  will,  upon  which 
was  his  dwelling  house.  That  part  of  his  land  he  devised  to  his 
widow  for  life,  remainder  to  his  grandson,  E.  J.  Dungan,  upon 
condition  he  staid  with  his  grandmother  and  supported  and  cared 
for  her  until  her  death.  It  w^as  further  provided  in  the  will  that 
"all  the  stock,  horses,  cattle,  etc.,  and  farming  tools,  wagons,  etc., 
be  kept  on  the  farm  by  his  wife  for  use  of  the  farm  until  her  death, 
then  go  to  E.  J.  Dungan  upon  conditions  before  mentioned  " 

Soon  after  death  of  the  testator  H.  E.  Marcum,  husband  of  his 
only  surviving  daughter, was  appointed  administrator,  with  the  will 
annexed,  and  in  January,  1890,  the  administrator,  widow  and  all 
the  devisees  except  three,  uniting  as  plaintiffs,  commenced  this 
action  for  settlement  of  the  estate,  sale  of  land  and  distribution 
amongst  those  entitled,  E.  J.  Dungan  and  his  sister  and  her  hus- 
band being  made  defendants 

In  the  petition  it  was  stated  that  the  widow,  Sarah  Bryant,  had. 
in  due  time  and  proper  manner,  renounced  provisions  of  the  will 
and  claimed  her  dowable  and  distributive  share  of  the  estate  to 
be  paid  to  her  in  money  out  of  proceeds  of  sale  of  all  the  land  and 
personalty.  It  was  further  stated  she  had  abandoned  the  home- 
stead and  gone  to  the  home  of  her  daughter,  wife  of  the  adminis- 
trator, to  reside,  and  had  declined  to  remain  with,  be  cared  for  and 
supported  by  her  grandson,  E.  J.  Dungan.  And  sale  of  the  100 
acres  devised  to  him  was  also  prayed  for,  and  proceeds  thereof  as 
well  as  of  the  residue  of  the  255  acres  distributed,  upon  the  alleged 
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ground  that  the  conditions  prescribed  in  the  will  not  having  been 
complied  with  by  E.  J.  Dungan,  no  estate  in  the  100  acres  of  land 
paFsed  to  him. 

But  the  lower  court  adjudged  he  did  acquire  a  vested  remainder 
in  the  land,  and  that  judgment  wiKs,  upon  appeal  to  this  court, 
affirmed.  Upon  return  of  the  case,  liowever,  an  amended  petition 
was  fiUd,  in  which  a  claim  in  behalf  of  the  widow  to  dower  in  all 
the  land  owned  by  the  teMator  was  niade  and  judgment  asked  so 
allotting  it  as  to  include  the  dwelling  house;  aiid  for  that  purpose 
E.  J.  Dungan  be  required  to  surrender  possession  during  life  of  the 
widow,  and  also  to  account  for  rents  since  death  of  the  testator. 
By  terms  of  the  judgment,  from  which  is  the  pending  appc^al  by  E. 
J.  Dungan,  there  was  directed  to  be  laid  off  to  the  widow,  as  eiower, 
one-third  in  value  of  all  the  land  of  which  the  testator  died  seized, 
including  the  dwelling  house,  the  whole  including  the  100  acres, 
Jbeing,  by  actual  survey,  about  186  acres. 

Having  renounced   provisions  of   the  will  for  hc*r  benefit,  the 
widow  would  have  been  certainly  entitled  to  one-third  in  value  of 
all  the  land,  including  the  1(10  acres  laid  off  and  allotted  to  her  as 
dower,  and  also  to  one-third  of  the  rents  and  profits  of  her  hus- 
band's dowable  real  estate,  from   his  death  until   her  dower  was 
assigned.      But  it  does  not  nec(ssiirilly  or  always  properly  follow 
that  the  dwelling  house  should  be  allotted  to  her,  section  8,  article 
4,  chapter  52,  General  Statutes,  simply  providing  that  the  widow 
"shall  hold  the  mansion  hous^,  yard,  garden,  the  stable  and  lot 
in    which  it  stands,  and  an  orchard,   if   there    is  one  adjoining 
any  of  tlie  premises  aforesaia,  without  charge  therefor  until  dower 
is  assigned  to  her."     The  widow,  in  this  case,  voluntarily,  ur  was 
persuadeel  by  her  son-in-law,  who  is  administrator,  to  leave  the 
homestead  and  go  to  another  county  to  reside.     And,  moreover, 
she  united  with  the  administrator  and  others  as  plaintiff,  and,  in 
the  original  petition,  aslced  for  a  sale  of  all  the  land  and  payment 
to  her  of  her  dowable  share  out  of  proceeds  of  such  sale.    It  is 
manifest  to  us  she  was  induced  by  others  to  abandon  the  home- 
stead and  renounce  provisions  of  the  will    in  belief  the  devise  of 
the  100  acres  in  remainder  to  E.  J.  Dungan  would  be  thereby  de- 
feated.   But  after  return  of  the  cause  from  this  court  she  shifted  her 
ground,  and,  by  amended  petition,  asked  for  allotment  of  her 
dower,  including  the  mansion  house,  which  is  situated  upon  the  100 
acres,  and  ever  since  death  of  the  testator  occupied  by  E.  J.  Dun- 
gan.  The  widow  was  at  death  of  her  husband  about  82  years  of  age, 
and  at  date  of  the  judgment  appealed  from  85  years  of  age,  ana  it 
is  scarcely  probable  that  of  her  own  accord  she  either  abandoned  the 
homestead  with  a  view  to  defeat  the  devise  to  her  grandson,  who 
was  raised  by  and  lived  with  his  grandparents  from  his  infancy,  or 
that  she  now  desires  to  reoccupy  it,  whereby  the  grandson  will  be 
dispossessed  and  the  land  will  be  exposed  during  her  life  to  waste 
by  tenants.    It  seems  to  us  very  clear  the  old  woman  has  been  in- 
fluenced by  her  son-in-law  to  ask  for  allotment  of  dower  in  such 
way  as  to  discommode  her  grandson,  and  not  for  her  own  benefit; 
for  she  now  resides  with  her  daughter  in  a  county  other  than  the 
one  where  the  land  is  situated,  and  can  not  be  reasonably  expected 
to  return  and  take  possession  and  use  to  her  own  advantage  the  100 
acres. 

In  our  opinion  the  lower  court,  looking  alone  to  her  rights  and 
interest,  ought  to  have  adjudged  her  entitled  to  dower,  payable  in 
money  raised  out  of  sale  of  all  the  land  except  the  100  acres,  added 
to  amount  of  reasonable  rents  of  the  latter  tract. 
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There  can  be  no  question  of  rents  from  the  100  acres  bein^  subject 
to  pay  dower  in  money  to  the  widow,  for  her  support  from  that 
source  was  looked  to  and  provided  by  the  will,  and  E.  J.  Dung^an, 
has  no  greater  estate  than  a  vested  remainder  taking  effect  from  her 
death.  It  seems  to  us  the  lower  court  ought  to  have  adjudged  E.  J» 
Dungan  to  pay  a  reasonable  rent  of  the  100  acres  from  the  time  the 
widow  renounced  provisions  of  the  will  up  to  date  of  the  judgment 
appealed  from,  and  provided  for  payment  of  reasonable  rents  there- 
after, the  whole  rents  to  be  applie<i  to  pay  the  dower,  interest  and, 
in  case  of  deficiency,  to  apply  necessary  amount  of  proceeds  of  sale 
of  the  residue  of  the  land  for  that  purpose. 

The  Judgment  is  reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


Harding,  &c.  v.  Putnam,  <&c. 

(^Flled  Jan,  24,    1893— iVb^  to  be  reported.^ 

Appeals — In  cases  respecting  roads  this  court  can  review  only  errors  of  law  aris- 
ing on  the  record.  And  in  the  absence  of' a  separation  of  the  oonoIusionB 
of  law  and  facts  of  this  case,  relatinfic  ^o  ^^^  openinj;^  of  a  new  road,  th& 
judgment  mnst  be  affirmed. 

Hugh  P.  Cooper  for  appellants. 

Sam.  T.  Spalding  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

In  road  cases  this  court  can  review  only  errors  of  law  arising  on 
the  record.    (General  Statutes,  chapter  94,  article  1,  section  43.) 

If  the  proof  in  this  case  establishes  the  public  necessity  of  the  road 
sought  to  be  opened  and  brin&rs  the  case  within  the  provisions  of  the 
law  authorizing  the  opening  of  new  roads,  as  indeed  it  apparently 
does,  then  certification  of  such  finding  should  have  been  required  of 
the. lower  court.  In  this  way  the  law,  or  supposed  law,  under  which 
it  refused  the  application,  would  have  been  disclosed,  and  a  state  of 
case  presented  over  which  this  court  could  have  entertained  revisory 
jurisdiction. 

In  the  absence  of  a  separation  of  the  law  and  facts,  we  are  con- 
strained  to  affirm  the  judgment  of  the  lower  court. 


Drake  v.  Commonw^ealth. 

{Filed  Jan.  26,  1893— i\^o<  to  be  reported.) 

Evidence  sufficient  to  support  verdict  for  manslaughter — The  evidence  conduced 
to  show  that  the  accased  and  deceased  had  a  difficalty  on  a  street,  during 
.  which  the  deceased  took  away  from  the  acoosed  a  knife.  The  parties  were 
separated  and  the  deceased  was  taken  into  a  store.  The  accused  by  artifice 
forced  his  way  in  there  and  renewed  the  difficulty  with  deceased,  in  which 
the  fatal  wound  was  inflicted.  Held — That  the  evidence  authorized  a  ver- 
dict convicting  the  accused  of  manslaughter. 
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J.  B.  Botts  and  E.  B.  Wilhoit  for  appellant. 
Z.  T.  Young  and  W.  J.  Hendrick  for  appellee. 
Appeal  from  Carter  Criminal  Court. 
Opinion  of  the  court  by  Chief  Justice  Bennett- 

The  appellant  was  tried  for  the  murder  of  Able  Bubert ;  he  was 
convicteaof  the  crime  of  manslaughter,  and  his  punishment  was 
fixed  at  confinement  in  the  State  penitentiary  for  the  period  of  ten 
years.    He  has  appealed. 

The  Commonwealth,  on  the  trial,  clearly  established  the  following 
facts:  That  the  appellant  and  Hubert  met  on  the  street  and  had  a 
personal  encounter,  in  which  Bubert  took  a  knife,  which  the  appe- 
lant had  drawn  upon  Bubert,  away  from  him;  they  were  then  sepa- 
rated and  Bubert  went  into  a  drug  store  close  by  and  the  door  was 
fastened  upon  him  to  keep  the  appellant  out.  The  appellant  armed 
himself  with  brickbats  and  made  three  attempts  to  get  in  the  drug 
store,  and,  on  the  third  attempt  to  get  in,  the  door  was  opened  for 
him  to  enter  upon  the  assurance  that  he  only  wished  to  get  his  knife 
from  Bubert  and  would  raise  no  **fuss."  He  threw  down  his  brick- 
bats, but  just  then  a  person  present  armed  him  with  a  knife,  and  he 
entered  the  house  with  it  open  in  his  hand.  He  approached  Bubert 
with  the  knife  opened  in  his  hand  and  demanded  his  own  knife. 
Bubert  replied  that  he  would  not  give  him  the  knife  at  that  time; 
that  he  (appellant)  had  cut  him  on  the  street;  that  thereupon  the 
appellant,  using  an  epithet,  struck  at  Bubert  with  the  knife,  and 
Bubert  immediately  struck  the  appejlant  with  his  fist  and  knocked 
him  down;  that  a  person  then  struck  Bubert,  the  blow  staggering 
him.  The  appellant  by  this  time  had  arisen  to  his  feet  and  struck 
at  Bubert  with  the  knife  again.  Bubert  died  of  the  wound  made 
by  the  first  cut  with  the  knife.  It  does  not  matter  which  of  the 
parties  was  in  fault  in  the  difficulty  upon  the  street,  for  it  clearly 
appears  from  the  testimony  of  the  Commonwealth  that  the  appd- 
iant  was,  without  excuse,  the  agressor  in  the  second  trouble.  His 
own  evidence  convicts  him  of  that  fact,  and  we  think  that  the  ver- 
dict of  the  jury  was  exceedingly  mild.  We,  under  the  circum- 
stances proven,  see  no  error  prejudicial  to  the  appellant  in  the 
instructions. 

The  judgment  is  affirmed. 


HoGAN,  &c,  V.  Kentucky  Union  By.  Oo. 

(Filed  Jan.  31,  1893— iVo^  to  be  reported.) 

Railroads ^NegUct—T\i&  eyidenoe  shows  that  decedent  was  killed  by  fall- 
ing into  a  cat  that  appellee  had  made  aorosR  a  pablio  hif^hway,  when  he  was 
endeavorini?  to  cross  it  to  ^o  to  his  home  at  10  o'clock  on  a  dark  night. 
Some  of  the  evidence  conduced  to  show  that  the  appellee  had  negliKently 
permitted  portions  of  the  fence  by  which  the  cat  was  inclosed  to  fall  down 
and  remain  down  for  an  unreasonable  time;  that  such  condition  of  the  fence 
made  trayel  on  the  hi(;hway  alon^  the  cut  unsafe,  and  that  deceased  fell  into 
the  cut  by  reason  of  the  gap  in  the  fence.  //^/<^~That  a  peremptory  io- 
fltrnotion  for  defendant  was  erroneous,  and  it  was  nej^lect  for  the  railroad 
company  to  permit  the  fence  to  remain  out  of  repair. 

W.  M.  Beckner  for  appellants. 
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E.  S.  Jouett  for  appellee. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

It  is  an  admitted  fact  that  the  appellee,  on  the  i4th  day  of  Decem- 
ber, 1889,  was  engap:ed  in  constructing  a  railroad  in  Clark  county; 
that  in  the  course  of  constructing  the  same  it  had  made  a  very  deep 
<;ut  at  a  point  where  the  railroad  cro^^es  the  Winchester  and  Paris 
turnpike  near  the  northern  limits  of  the  town  of  Winchester,  at 
which  place  the  appellee  had  acquired  the  right  of  way,  and  had 
obtaine<l  full   p(>s.ses8ion  of  the  same;    and  which  turnpike  was  a 
public  highway.     It  also  clearly  appears  that  C.  S.  Hogan,  the  ap- 
pellants' husband  and  father,  in  passing  from  the  town  of  Winches- 
ter, where  he  was  engaged  as  a  printer,  to  his  home  north  of  the  rail- 
road where  it  crosses  the  cut,  fell  into  the  cut  and  died  the  next  day 
from  the  injuries  received  by  the  fall.     The  appellants,  the  widow 
iind  children  of  the  said  deceased,  brought  this  action  to  recover 
damages  for  the  death  of  the  deceased,  caused,  as  is  alleged,  by  the 
willful  neglect  of  the  appellee.  As  said,  the  appellee,  in  constructing 
its  roadbed,  of  necessity  made  a  deep  cut  across  saia  pike — a  public 
highway— and  in  order  to  accommodate  the  traveling  public  the 
appellee  constructed  a  temporary  bridge  across  said  cut,with  a  wagon 
and  footway,  the  footway  having  a  plank  walk  at  both  approaches 
to  the  bridge,  which  extended  to  the  picket  fence  erected  across  the 
pike  on  either  side  of  the  cut  and  about  thirty  feet  from  it,  to  pre- 
vent travelers  not  aware  of  the  existence  of  the  cut  from  going  into 
it.    There  was  also  erected  on  either  side  of  the  cut  and  along  the 
plank  walk  a  plank  fence,  extending  from  the  piclcet  fence  across 
the  pike  to  the  bridge,    which   was  fastened  to  the  end  of   the 
bridge  to  prevent  persons  from  missing  their  way  and  getting  on  the 
pike  between  the  picket  fence  and  the  cut.     There  was  evidence  be- 
^re  the  jury  that  the  picket  fence  on  the  north  side  of  the  cut  from 
Winchester,  on  the  occasion  of  the  accident,  was  d?)wn,  and  had  been 
down  more  or  less ;  it  was  also  in  evidence  that  about  six  or  eight  feet 
of  the  plank  fence,  where  it  joins  the  bridge,  on  the  same  side,  was 
down,  except  the  bottom  plank.     It  also  appears  that  at  the  gap  of 
the  plank  fence  next  to  the  bridge  it  is  not  more  than  twenty  inches 
to  the  edge  of  the  cut  and  that  there  is  a  pathway  leadine  along  the 
cut  from  the  gap      It  also  appears  that  the  deceased  fell  into  the  cut 
about  sixty  feet  from  the  gap  and  within  the  range  of  the  pike  lead- 
ing to  the  cut.    There  is  evidence  to  the  effect  that  while  the  deceased 
knew  of  the  cut  he  did  not  know  the  means  or  location  of  the  cross- 
ing, for  he  asked  his  father-in-law  that  day  how  to  cross  it  in  order 
to  get  to  his  house,  which  he  had  just  rented,  situated  on  the  north 
fiideof  the  cut.     It  also  appears  that  his  father-in-law  told  him  to 
cross  the  bridge  and  then  go  along  an  alley  which  was  north  of  the 
picket  fence  and  leading  east.     It  also  appears  that  the  deceased, 
about  10  o'clock  at  night,  crossed  the  bridge,  going  north   to  his 
home ;  that  when   he  crossed  the  bridge  he  did  not  go  to  the  alley, 
but  either  went  through  the  gap  at  the  plank  fence  and  walked  along 
the  path  until  he  fell  into  the  cut,  or  walked  to  the  pike  beyond  the 
picket  fence  and  then,  confu-ted  by  the  darkness,  turned  toward  the 
cut,  and  the  picket  fence  being  down,  there  was  no  obstruction  to  his 

foing  forward  in  the  direction  of  the  cut,  and  he  walked  into  it. 
t  also  appears  that  there  were  many  residencies  north  of  the  cut 
and  that  people  commonly  crossed  the  s>ime  at  night,  going  to  their 
homes  from  the  business  part  of  the  town.      Also  there  was  evi- 
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denco  to  the  effect  that  the  picket  fence  being  down  and  a  gap  bein^ 
in  the  plank  fence  made  it  dangerous  for  persons  not  knowing  the 
way  to  cross  the  bridge  at  night,  when  they  could  not  discern  the 
situation.  Also,  it  is  clear  that  if  the  plank  fence  and  the  picket 
fence  were  permitted  to  remain  down,  as  described  by  the  witnesses,  it 
was  a  case  of  negligence,  and  if  the  deceased  got  hurt  in  consequence 
of  it  an  action  will  be  for  damages,  and  the  jury  should  have  been 
80  instructed. 

The  judgment  is  reversed  and  the  case  is  remanded  with  direc- 
tions for  further  proceedings  consistent  with  this  opinion. 


Hoover  v.  Hoover. 

{Filed  Feb.  2,  im^—Not  to  be  reported.) 

Right  to  alimony — Evidence — The  evidence  upon  which  the  court  granted 
the  hasband  a  divorce  doee  not  justify  its  refusal  to  allow  the  wife  aliiDOoy 
and  a  reasonable  attorney's  fee.  The  charge  of  adultery  brought  against 
the  wife  by  her  husband  is  not  supported  by  evidence  of  a  Batiefactory  or 
convincing  nature,  and  the  court  should  have  disregarded  it  and  allowed  her 
alimony. 

Weed  S.  Chelf  and  Hobson  &  O'Meara  for  appellant. 

G.  \V.  Thurman  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Standing  alone  on  the  ground  of  his  wife's  abandonment  in  his 
original  petition  for  divorce,  the  appellee,  nearly  a  year  after  the 
commencement  of  his  action,  and  after  some  preparation  of  the 
case  justifying  the  wife's  absence,  amended  his  petition,  and  relied 
on  the  additional  ground  of  adultery  and  lewd  and  lascivious  con- 
duct on  the  wife's  part  to  obtain  the  coveted  separation. 

No  corespondent  or  par</cep«  critnlnis  is  named,  but  a  dragnet  i* 
thus  cast  out  to  gather  up. whatever  might  be  found  to  besmirch  his 
wife's  fair  nnme. 

The  chancellor  granted  a  divorce  to  the  husband,  looking,  it  must 
be  presumed,  solely  to  the  question  of  abandonment,  but  refused 
alimony,  pendente  lite  or  otherwise,  to  the  wife,  and  of  this  she 
complains. 

The  testimony  discloses  that  in  1884  the  appellee,  when  some 
forty  odd  years  of  age,  married  the  appellant,  who  was  about 
eighteen,  and  they  liv^  together  happily  until  the  summer  or  fall 
of  1889. 

The  wife  was  of  a  lively,  almost  rollicksome  and  girlish,  disposi- 
tion. She  sought  the  company  of  the  young  and  unmarried  girls  of 
the  villflge,  but  was  duly  kind  and  affectionate  to  her  husibaiiii.  He 
was  of  steady  and  serious  habits.  He  was  an  undertaker  and  away 
from  home  to  a  limited  extent.  For  some  reasim  not  disclo;*ed  in 
the  record,  but  there  appears  to  have  been  no  trouble  causing  it,  the 
appellant,  in  the  latter  part  of  the  year  1889,  left  htnne  to  visit  her 
brother  or  father  in  Cincinnati. 

Her  husband  accompanied  her  to  the  depot  and  affectionately 
kissed  her  goodbye,  and  this  was  the  abandonment  complained  oL 
When  she  returned,  after  some  weeks,  she  was  not  met  by  the  has- 
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band.  She  repaired  to  the  village  inn  and  sent  for  her  husband^ 
and,  after  being  charged  with  infidelity,  insisted  on  facing  her 
accusers. . 

They  started  out  for  that  purpose,  and  when  she  found  that  her 
character  was  to  be  tried  by  a  coterie  of  negro  strumpets  she  indig- 
nantly sought  the  shelter  of  her  father's  house  in  an  adjoining  State, 
accepting,  presumably  from  dire  necessity,  the  sum  of  $5.00  from 
her  penurious  husband. 

Thejudgment  granting  him  a  divorce  can  not  be  disturbed,  but^ 
after  examining  carefully  the  voluminous  body  of  testimony,  with- 
out here  reviewing  it  in  detail,  we  are  clearly  of  opinion  that  the 
insane  jealousy  of  this  otherwise  seemingly  fair-minded  husband 
has  rendered  him  blind  to  the  plainest  dictates  of  duty  and  affec- 
tion, and  led  him  on  in  this  unrighteous  attempt  to  blacken  the 
good  name  of  his  wife.  We  are  told  of  no  alienation  of  affection^, 
no  special  infatuation  or  guilty  amour,  but  on  the  public  highway,  at 
the  open  window  looking  out  toward  the  town  thoroughfare,  in  the 
woods  and  out  on  the  fields,  and  with  any  passer-by,  are  these- 
wicked  debaucheries  and  lewd  acts  practiced;  and  amid  it  all  the 
respect  of  the  pure-minded  and  the  confidence  and  company  of  t he- 
best  people  of  the  community  are  retaint^d  and  enjoyed  by  the  de- 
fendant. A  veritable  Dr.  Jekyl  and  Mr.  Hyde!  And  after  her 
alleged  detection  and  fall  she  is  guided  by  instincts  of  purity  to  the- 
home  of  her  kindred  and  is  engaged  in  honest  work  to  provide  an 
honest  living. 

The  court  should  have  allowed  her  a  reasonable  sum  for  alimony^ 
and  on  the  return  of  the  case  let  this  be  done,  including  an  addi- 
tional fee  for  her  attorney;  and  for  these  purposes  and  to  this  extent 
thejudgment  of  the  lower  court  is  reversed. 


Commonwealth,  for  Greenup  County,  v.  Chesapeake  & 
Ohio  Ry.  Co.,  &c. 

(Filed  Feb.  4,  \SdS—Not  to  be  reported.) 

1.  Trusts — Siaiuie  of  frauds — \  verbal  agreement  by  the  hoide«>  of  the  legal 
title  that  another  shall  have  an  interest  in  it,  or  to  buy  land  for  the  benefit 
of  another,  who  pays  or  has  paid  no  part  of  the  consideration  therefor,  i» 
within  the  statute  of  frauds  and  no  trast  resnlts  in  favor  of  such  person. 

2.  Same — Railroads — Exemption  from  taxation — The  evidence  shows  that  the- 
railroad  has  leased  certain  laud  from  the  owners  for  the  period  of  one 
thousand  years,  agreeing  to  pay  therefor  an  annual  rental  amounting  ta- 
abont  live  per  cent*,  ou  what  the  land  cost  its  owner,  and  in  addition  thereto- 
all  taxes  and  charges  against  it  The  railroad  claims  that  the  holder  of  the> 
le^al  title  acquired  it  under  a  verbal  ai^reement  to  hold  the  land  for  its  ben- 
efit, although  he  paid  his  own  money  therefor,  and  that  said  property  is^. 
therefore,  exempt  from  taxation  under  the  statute  allowing  snch  exemption 
to  railroad  for  five  years  from  ttie  commencement  of  the  construction  of 
the  road.      Held — 

First — That  a  verbal  agreement  by  the  bolder  of  the  legal  title  to  hold  it 
in  trust  for  one  who  paid  no    part   of    the   consideration  therefor,  is  within 
the  statute  of  frauds  and  no  trust  results  from  such  agreement.     Therefore,^ 
the  railroad  occupies  the  position  of  a  lessee  of  the  property. 

Second — J  he  owners  of  such  property  are  liable  for  the  taxes  thereon,, 
and,  since  the  railroad,  as  lessee,  has  agreed  to  pay  this  tax  as  a  part  of  the- 
rent,  it  would  be  inequitable  to  allow  it  to  escape  the  payment  of  snch  taxa- 
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'iion  on  the  groand  that  it  is  exempt  from  paying  taxes  for  five  years,  etc.; 
:>«Qoh  claim  to  exemption  is  in  violation  of  its  agreement  with  the  owners  of 
4he  land. 

Ben.  B.  Roe  for  appellant.    . 

W.  E.  Wadsworth  A  Son  and  B.  F.  Bennett  for  appellees. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Cheif  Justice  Bennett. 

The  sheriff  of  Greenup  county  reported  to  the  Greenup  County 
<!ourt  that  J.  C.  Woodruff  and  Julia  W.  Anderson  owned  a  certain 
tract  of  land  lyinp:  in  said  county,  which  they  had  lea^jed  to  the 
•Chesapeake  A  Ohio  Railroad  Company,  and  which  property  had  not 
^beeii  ''assessed  for  taxes  due  for  1890." 

The  said  parties  were  summoned  to  appear,  etc.  Thereafter  J.  C. 
Woodruff  and  Julia  W.  Anderson  were  proceeded  aorainst  as  non- 
residents of  the  State,  and  the  Chesapeake  <&  Ohio  Railroad  Com- 
pany and  the  Mays ville  <&  B'g  Sandy  Railroad  Company  entered 
Ntheir  appearance,  the  latter-named  road  claiming  to  be  the  lessee  of 
the  former. 

A  trial  of  the  case  resulted  in  a  judgment  ordering  the  clerk  of 
the  court  to  assess  the  property  in  the  name  of  Woodruff  aud  An- 
derson, except  a  small  portion  that  the  Chesapeake  &  Ohio  Railroad 
Company  was  entitled  to,  and  which  was  not  assessed,  presumably 
4ipon  the  ground  that  the  same  was  exempt  by  statute  for  the  period 
-of  five  years,  which  time  had  not  expired.  The  railroads  appealed 
to  the  circuit  court,  and  that  court  reversed  the  judgment  of  the 
<?ounty  court  and  dismissed  the  action  upon  the  presumable  ground 
that  the  legal  title  lo  the  whole  tract  of  land  was  in  VV<iodruff  and 
Anderson  as  trustees  of  the  Chesapeake  A  Ohio  Railroad  Compiiny, 
.«nd  as  said  company  held  the  equitable  title  and  possession  the  prop- 
erty was  exempt  from  taxation  under  said  statute. 

The  record  facts  as  to  the  purchase,  ownership  and  lease  of  said 
^property  are  as  follows:  That  C.  H.  Coster,  of  New  York,  purchased 
ithe  land  from  H.  A.  Meade  at  the  price  of  $32,000,  paying  his  own 
money  therefor.  He  then  leased  the  property  to  the  Chesapeake  4 
•Ohio  Railroad  Company  fqr  the  term  of  one  thuusand  years  for  an 
annual  rental  of  Sl,650,  to  be  paid  in  monthly  installments,  and  that 
«aid  company  was  to  pay  all  taxes  and  charges  on  the  land  that 
might  come  against  it  in  addition  to  the  yearly  rental;  that  VV^kkI- 
^ruff  and  Mrs.  Anderson  finally  acquired  this  property  by  purchase, 
jpaying  their  own  money  for  it,  and  they  leased  the  property  to  the 
Chesapeake  &  Ohio  for  the  same  time,  and  on  the-  same  terms  indi- 
*cated  above,  and  that  the  Chesapeake  &  Ohio  Railroad  Company 
then  leased  the  same  property  to  the  Maysville  <fc  Big  Sandy  Rail- 
road Company  for  one  hundred  years  ajt  a  rental  of  $1,650  per  year, 
.and  the  payment  of  the  taxes,  etc. 

There  is  no  expression  indicating  a  trust  in  any  of  said  convey- 
ances. But  the  appellees,  the  railroad  companies,  attempt  to  estab- 
Jish  a  trust  by  the  following  verbal  agreement:  That  the  Chesapeake 
^  Ohio  Railroad  Company,  wishing  to  purchase  sai<l  property  for 
the  purposes  of  its  road,  and  not  having  the  money  with  which  to 
pay  for  it,  applied  to  C.  H.  Coster  to  loan  it  the  money  and  take  a 
mortgage  on  the  land  to  secure  the  payment,  which  he  agreed  to  do, 
but  in  order  to  avoid  circuity  and  complication  he  was  to  pay  for 
:the  land  with  his  own  money  and  take  an  absolute  deed  to  himself, 
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and  then  lease  the  land  to  said  company  for  the  terra  of  one 
thousand  yearn  at  an  annual  rental  of  $1,650,  an  amount  equivalent 
to  interest  at  the  rate  of  five  per  cent,  per  annum,  and  the  payment 
of  all  taxes  and  charires  in  addition;  that  the  subsequent  convey- 
ances were  made  with  the  same  understanding  and  agreement.  It 
is  claimed  that  this  verbal  agreement  as  to  the  loan  of  said  money, 
and  the  deed,  absolute  on  its  face,  should  be  held  to  be  only  a 
mortgage  to  secure  the  same,  and  to  create  an  enforceable  trust,  and 
which  gave  the  appellees  the  equitable  title  to  said  land. 

There  is  an  equitable  principle  prevailing  in  many  States,  and 
which  used  to  exist  in  this  State,  that  in  the  sale  of  land,  if  the  deed 
was  made  to  one  person,  and  ihe  consideration  was  paid  by  another, 
the  holder  of  the  legal  title  would  hold  it  in  trust  for  the  person  pay- 
ing the  consideration  upon  the  *' principle  that  the  right  of  property 
should  result  to  the  source  of  the  consideration.''    But  by  article  1, 
section  19,  chapter  63,  General  Statutes,  it  is  declared   that  such 
transaction  creates  no  trust  in  favor  of  the  person  paying  the  consid- 
eration.   But,  leaving  the  statute  out  of  view,  and  admitting  that 
the  equitable  rule  is  in  force  in  this  State,  it  is  clear  that  the  facts  of 
this  case  do  not  come  within  the  rule,  for  it  is  clear  that  the  appel- 
lee paid  no  part  of  the  consideration,  but  Coster  and  the  subsequent 
vendees  paid  the  respective  considerations  with  their  own    money. 
And  it  is  well  settleci  that  in  such  case  no  enforceable  trust  can  re- 
sult, for,  as  said,  the  foundation  of  a  resulting  trust  of  this  nature  is 
the  payment  of  the  consideration  by  a  person  other  than  the  person 
to  whom  the  deed  is  made. 

A  verbal  agreement  by  the  holder  of  the  legal  title  that  another 
shall  be  interested  in  the  title,  or  to  buy  the  land  from  a  stranger 
for  the  benefit  of  another,  without  that  other  paying  the  considera- 
tion, comes  directly  within  the  statute  of  frauds  and  creates  no  en- 
forceable trust.  (See  notes  to  Dyer  v.  Dyer,  1  volume  White's  & 
STudor'rt  leading  cases  in  equity,  pages  386-7.) 

Besides,  it  seems  that,  under  the  circumstances,  the  evidence  of 
the  witness  that  is  relied  on  to  establish  this  trust  is  not  sufficient 
for  that  purpose,  for  the  written  leases  all  fix  the  term  of  lease  at  one 
thousand  years,  except  that  to  the  Maysville  &  Big  Sandy,  at  an 
annual  rental  of  $1,650,  which  sum  does  not  pay  exceeding  five  per 
cent,  interest  per  annum. 

Now  the  question  arises:  When  and  how  would  the  lessors  get  their 
principal  at  the  end  of  the  thousand  years?  How  would  the  fact  be 
established? 

The  truth,  from  the  evidence,  seems  to  be  that  Coster  purchased 
:he  land  at  the  suggestion  of  the  Chesapeake  <&  Ohio  Railroad  Com- 
>any,  as  an  investment,  relying  upcm  said  railroad  company  to  lease 
t  at  a  rental  that  would  pay  a  reasonable  interest  and  the  payment 
»f  the  taxes  and  other  charges  in  addition. 

The  lessors  are  hound  to  pay  the  taxes  on  the  land  from  the  dates 
'f  their  respective  purchases,  and  the  Chesapeake  <&  Ohio  Railroad 
Jornpany  agreed  to  pay  the  tax(^  and  other  charges  upon  the  land 
s  a  part  of  the  rental  consideration,  and  to  allow  it  to  escape  the 
ayment  of  the  taxes  for  the  period  of  its  five  years  exemption 
rouldj  in  effect,  allow  it  to  violate  one  of  its  terms  of  lease  and  put 
^e  burden  of  the  taxes  for  said  period  upon  the  lessors  without 
imedy,  which  the  companv,  by  the  terms  ol  the  lease,  can  not  do,  for 
s  obligation  to  pay  the  tales' is  contractual  and  commences  from 
le  date  of  the  lease  in  order  that  the  lessors  may  have  the  full  ben- 
it  of  the  contract. 
It  seems  the  entire  property  should  be  assessed  by  Woodruff  and*  t 
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Anderson  for  the  year  1890,  and  continually  thereafter,  unless  it  is 
given  in  by  said  company  without  reference  to  its  ezenr<ptioD,  Id 
which  case  Woodruff  and  Anderson  may  not  be  required  to  give  it 
in  for  U)xes. 

The  judgment  is  reversed,  with  directions  for  further  proceedings 
consistent  with  this  opinion. 


Vanmeter,  Ac.  v.  Spurrier,  Ac. 
iFiled  Feb.  4,  1893.) 

1.  Constitutional  into — 7>V/^  of  ac/^The  act  approved  April  13,  1886,  en- 
titled "An  act  to  regnlate  the  sale  of  fertilizers  in  this  Common  wealth  and 
to  protect  Rgricaltnrists  in  the  purchane  and  use  of  the  same,"  does  not 
relate  to  more  than  one  Bobject.  and  the  title  sufficiently  indicates  that  sob* 
ject,  and  the  act  is  not  nnconstitutional. 

2.  Satne  —  r o'ihU  taxation — Such  act  can  not  be  snccessfnlly  assailed  on  the 
ground  that  it  anthoriz(>s  a  double  taxation  of  commercial  fertilizers. 

3.  Same — Jntetstatc  comntfrce — 1  he  requirement  of  the  act  that  the  manu- 
facturer, before  offering  for  sale  a  fertilizer  in  this  State,  shall  hare  the 
same  analyzed  by  the  director  of  the  Kentucky  Experiment  Station  and  pay 
a  fee  of  $15  for  such  analysis,  is  not  the  imposition  of  an  impoM  on  inter- 
state commerce  in  the  manner  in  which  such  impost  is  prohibited. 

4.  Contract  prohibited  i>y  statute — SaU  of  fertilizer — Where  the  doinff  of  a  RiTen 
act  is  prohibited  by  a  statute  under  a  penalty,  and  the  object  of  the  stat- 
ute was  not  the  securing  or  protection  of  reyenue  but  the  protection  of  the 
public  from  fraud  in  contracts,  and  the  penalty  is  not  imposed  once  for  aU 
for  a  violation  of  such  statute,  but  is  a  recurring  penalty,  ipiprsed  as  often 
as  dealings  are  unlawfully  had  respecting  the  subject-matter  of  the  statnte, 
contracts  relating  thereto  are  void  and  will  not  be  enforced.  The  imposi- 
tion of  the  penalty  is  construed  to  inhibit  the  making  such  contracts.  A- 
thongh  the  statute  does  not  in  expres^s  terms  declare  them  void. 

Where  commercial  fertilizers  are  sold  in  this  State  with  no  certificate 
attached  thereto  showing  the  chemical  elements  thereof  as  required  by  stat- 
ute, the  vendor  can  not  recover  on  a  note  executed  in  payment  therefor» 
such  contract  being  prohibited  by  statute  and  void. 

J.  H.  Vanmeter,  Sprigj^  A  Chelf  and  Hobson  A  O'Meara  for  ap- 
pellants. 

Charles  G.  Ritchie  and  Jame8  Montgomery  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  laewis. 

Appellees,  Spurric^r  A  Bading,  ansignees,  brought  this  action  on  a 
note  given  October,  1888,  to  the  Thompson  A  Edwards  Fertiliser 
Co.  by  appellants,  Vanmeter  and  others,  the  consideration  beinc: 
commercial  fertilizer  sold  and  delivered  in  sacks  to  the  purcliasers. 
Two  distinct  grounds  of  defense  are  stated  in  the  answer,  which  i* 
also  made  a  counttTclaim  : 

1.  That  plaintiffs  represented  the  commodity  to  be  valuable  and 
pood  for  wheat,  but  that  it  turned  out  to  be,  after  beinp  properly  «|>- 
plied,  and  was  in  fact  worthless  as  a  commercial  fertilizer,  and,  con- 
sequently, the  note  is  without  consideration. 

2.  That  by  reason  of  noncompliance  of  the  sellers  with  provision* 
of  **  an  act  to  regulate  the  sale  of  fertilizers  in  this  Commonwealth* 
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:and  to  protect  agriculturists  in  the  purchase  and  use  of  the  same," 
Approved  April  13,  1886,  the  note  is  void  and  unen forcible. 

As  an  issue  of  fact,  in  respect  to  the  tirst  alleged  ground  of  de- 
fense, was  nmcie  by  the  pleadings  and  submitted  to  and  determined 
by  thi' jury  in  favor  of  the  plaintiffs  we  will  not  here  consider  it. 

Tlie  statute  mentioned  is  substantially  as  follows: 

Sec.  1.  On  or  before  the  first  day  of  May  qf  each  year,  before  any 
person  or  company  shall  sell,  offer  or  exjiose  for  sale  in  this  State 
any  commercial  fertilizer,  whose  retail  price  is  more  than  $10  per 
ton,  said  person  or  company  shall  furnish  to  the  director  of  the  Ag- 
ricultural Experiment  Station,  inaugurated  by  the  Agricultural 
and  Mechanical  College  of  Kentucky  (which  station  is  here  rec- 
ognized as  the  **  Kentucky  Agricultural  Station  ''),  a  quantity  of 
such  commercial  fertilizers,  not  less  than  one  pound,  sutficieut  for 
analysis,  accompanied  by  an  affidavit  that  the  substance  so  fur- 
nished is  a  fair  and  true  sample  of  a  commercial  fertilizer  which 
said  person  or  company  desires  to  sell  within  this  State. 

Sec.  2.  It  shall  bt^  the  duty  of  said  director  to  make,  or  cause  to  be 
raade,  a  chemical  analysis  of  every  sample  of  commercial  fertilizer 
BO  furnisheil  him,  ami  he  shall  print  the  result  of  such  annlysis  in 
the  form  of  a  label.  Such  label  shall  set  forth  the  name  of  the  man- 
ufacturer, the  place  of  manufacture,  the  brand  of  the  fertilizer  and 
the  f«sential  insrrcdients  contained  in  said  fertilizer,  expressed  in 
terms  and  manner  approved  by  said  director,  together  with  a  certifl- 
caie  from  the  director,  setting  forth  that  said  analysis  is  a  true  and 
complete  analysis  of  the  sample  furnished  him  of  such  brand  of  fer- 
tilizer ;  and  he  shall  also  place  upon  each  label  the  money  value  of 
such  fertilizer,  computed  from  its  compasition,as  he  may  determine. 
"The  director  shall  furnish  such  label  in  quantities  of  five  hundred  or 
multiples  thereof  to  any  pei*son  or  company  desiring  to  sell,  or  ex- 
pose for  sale,  any  commercial  fertilizer  in  this  State. 

Sec.  3.  Every  package  of  any  commercial  fertilizf*r,  who-^e  retail 
price  is  over  $10  per  ton,  sold  or  offered  ior  sale  in  this  State,  shall 
nave  attached  to  it  in  a  conspicuous  plaf  e  a  label  having  a  certified 
analysis  of  a  sample  of  such  fertilizer,  from  said  director,  as  pro- 
vided in  the  foregoing  sections. 

Sec*.  4.  Any  manufacturer  or  vendor  of  any  commercial  fertilizer, 
who  shall  sell,  ofl^er  or  expose  for  sale,  any  fertilizer,  without  having 
previously  complied  with  the  provisions  of  this  act  hereinbefore  set 
forth,  shall,  upon  indictment  and  conviction,  be  fined  $100  for  each 
violation  or  evasion  of  this  act,  which  fines  shall  be  paid  into  the 
State  treasury. 

Sec.  5.  The  director  shall  receive  for  analyzing  and  affixing  his 
certificate  the  sum  of  $lo ;  for  labels  furnished,  $1  per  hundred. 

Section  6  r^uires  the  director  to  pay  all  such  fees  into  the  treasury 
of  the  Agricultural  and  Mechanical  College  of  Kentucky,  to  be  used 
"in  meeting  the  legitimate  expenses  of  the  station,  in  making 
analysis  of  fertilizers,  in  experimental  testa  of  the  same  and  in  such 
other  experimental  work  and  purchases  as  shall  inure  to  the  benefit 
of  the  farmers  of  this  Commonwealth." 

The  director  is  required  to  report  to  the  commissioner  of  agricul- 
ture the  work  done  by  him  ana  itemize<l  statement  of  receipts  and 
expenditures;  and  among  other  provisions  of  section  7  isoneafu- 
thorizing  any  agriculturist,  purchaser  of  a  commercial  fertilizer,  to 
forward  a  sample  of  same  to  the  experimental  station  for  analysis 
free  of  charge. 

Goansel  for  appellees  contends,  for  various  reasons  we  will  now 
•consider,  that  the  statute  is  unconstitutional: 
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1.  We  do  not  see  wherein  the  statute  violates  that  clause  of  the 
Constitution  requiring  each  law  to  relate  to  but  one  subject,  and  that 
to  be  expressed  in  the  title.  For  there  is  no  provision  that  we  are 
able  to  discover  which  does  not  have  a  natural  connection  with  the 
subject  of  the  title,  and  relates  directly  or  indirectly  to  it. 

2.  Equally  K^oundless  is  the  objection  that  it  imposes  double  taxa- 
tion. For  the  fees  authorized  to  be  collected  from  a  person  or  com- 
pany selliu!;,  or  offering  to  ^ell,  a  comniercial  fertilizer,  are  intended 
to  be  used  for  the  single  purpor^e  of  suppcu'ting  and  maintaining  the 
experimental  station,  and  are  not,  in  proper  meaning  of  the  term, 
taxes  at  all. 

3.  The  statute  can  not  be  fairly  construed  to  authorize,  in  the  lan- 
guage of  counsel,  a  levy  of  an  impost  on  interstate  commerce  be- 
yond what  is  necessary  to  insure  mspection,  nor  is  the  language  of 
section  6  susceptible  of  the  njeaning  counsel  gives  it.  The  statute, 
as  its  title  indicates,  was  enacted  for  protection  of  farmers  of  thi» 
Commonwealth  against  fraud  and  imposition  of  those  having  for 
sale  commercial  fertilizers.  To  accomplish  that  object  each  one  sell- 
ing, or  offering  to  sell,  any  fertilizer  is  required  to  submit  a  sample 
for  analysis  and  test  of  its  quality  at  the  experimental  station.  For 
that  purpose  only  can  the  fees  colle^'ted  by  the  director  be  used,  and 
in  that  way  and  to  that  extent  only  can  farmers  of  the  Common- 
wealth be  benelited  by  the  statute. 

In  our  opinion  the  law  is  valid  in  every  resj)ect. 

It  is  admittefl  that  the  retail  price  of  the  fertilizers  sold  to  appel- 
lants was  worth  over  $10  per  ton,  and  that  no  one  of  the  packages 
had  attached  to  it  when  sold  the  label  required  by  section  3  of  the 
statute;  and  the  main  question,  therefore,  is  whether  the  contract 
sued  on  is,  by  reason  of  such  noncompliance  with  and  disregard  of 
the  statute,  void  and  unen forcible. 

It  is  too  well  settled  for  argument  that  a  contract  prohibited  by 
statute  will  not,  nor  should,  be  enforced  by  the  court.  But  whether 
a  contract  has  been  prohibited  sometimes  depends  upon  construction 
of  such  statute  when  not  clear  in  meaning,  and  we  will  at  present 
assume  such  is  this  case. 

In  Benjamin  on  Sales,  volume  2,  page  712,  the  following  two  prop- 
ositions are  stated  to  be  fairly  deducible  from  the  authorities: 

1.  **That  when  the  question  is  whether  a  contract  has  been  pro- 
hibited by  statute,  it  is  material,  in  construwg  the  statute^  to  a^^certain 
whether  the  Legislature  had  in  view  solely  the  security  and  colfeetian 
of  the  revenue,  or  had  in  view,  in  whole  or  in  part,  the  pnitection  of 
the  public  from  fraud  in  contracts  or  the  promotion  of  some  object 
of  public  policy.  In  the  former  case  the  inference  is  that  the  statute 
was  not  intended  to  prohibit  contracts  ;  in  the  latter,  that  it  was. 

2.  *'  That  in  seeking  for  the  meaning  of  the  law-giver  it  is  material 
also  to  inquire  whether  the  penalty  is  imposed  once  for  all  on  the 
offense  of  failing  to  comply  with  the  requirements  of  the  statute,  or 
whether  it  is  a  recurring  penalty,  repeated  as  often  as  the  offending 
party  may  have  dealmgs.  In  the  latter  case  the  statute  Is  intended 
to  prevent  the  dealings,  to  prohibit  the  contract,  and  the  contract  is, 
therefore,  void ;  but  in  the  former  case  such  is  not  the  intention,  and 
the  contract  will  be  enforced." 

Tested  by  either  one  of  these  rules  the  statute  in  question  would 
have  to  be  construed  as  intended  to  prohibit  the  contract  in  case  of 
noncompliance  with  or  breach  of  its  provisions.  For  the  Legisla- 
ture had  in  view,  when  enacting  it,  not  the  security  and  collection 
of  the  revenue,  even  partly,  but  had  in  view  the  protection  of  the 
public  from  fraud  in  contracts  for  sale  of  fertilizers ;  and  It  is  ex- 
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pressly  provided  in  section  4  the  fine  shall  be  imposed  for  each  vio- 
lation or  evasion  of  the  act. 

In  Lindley  v.  Rutherford,  17  B.  M.,  248,  the  following  proposition^ 
stated  in  Chitty  on  Contracts,  was  referred  to  with  approval:  '*A 
contract  is  void  if  prohibited  by  statute,  though  the  statute  only  in- 
flicts a  penalty,  t>ecause8uch  penalty  implies  a  prohibition.  If  the 
contract  be  illepral  it  makes  no  difference,  in  point  of  law,  whether' 
the  statute,  which  makes  it  so,  has  in  view  the  protection  of  t he- 
revenue  or  any  other  object." 

But  it  was,  nevertheless,  there  held  that  contracts  for  sale  and  pur- 
chase of  bills  of  exchanKe  were  not  prohibited  by  the  statute  then 
under  consideration,  which  required  each  person  conducting;  the 
business  of  brokers  or  exchati^e  dealers  to  obtain  a  license  under- 
penalty  of  a  fine,  the  court  beinjr  of  opinion  the  statute  was  intended 
to  raise  revenue,  not  to  strike  a  blow  at  the  business. 

But  neither  the  conclusion  in  that  case  nor  reason  for  it  afffects  the- 
question  before  us,  for  there  is  a  marked  diflerence  between  a  statut^v- 
the  precise  or  sole  purpose  of  which  is  to  secure  or  raise  revenue  by 
alicensetax,and  one  enacted  to  protect  the  public  against  fraudulent: 
sale  of  goods,  or  for  other  reason  of  public  policy. 

To  prohibit  a  contract  in  one  case,  when  the  business  is  known- 
and  recognized  to  be  otherwise  lawful  and  legitimate,  is  not  essen- 
tial to  the  main  purpose,  which  is  to  raise  revenue  by  a  license  tax. 
But  to  do  so  in  the  other  class  of  cases  is  essential  to  the  main  pur- 
pose, whether  it  be  to  prevent  fraudulent  sale  of  spurious  and  hurt- 
ful commodities,  to  secure  the  public  health,  or  protect  public- 
morals. 

That  a  penalty  implies  prohibition  in  such  case  as  this,  though* 
there  be  no  prohibitory  words  in  the  statute,  has  been  decided  not 
only  by  this  court  in  Lindley  v.  Rutherford,  but  by  numerous  courts^ 
in  Englnnd  as  well  as  in  this  country. 

In  Woods  v.  Armstrong,  64  Ala.,  150  (25  Am.  Rep.,  671),  the  same* 
question  arose  as  the  one  before  us,  and  as  to  construction  of  a  stat- 
ute enacted  for  the  same  purpose  and  in  all  respects  like  the  one  we 
are  now  considering,  and  the  contract  was  held  void.  There,  upon 
authority  of  a  previous  case  in  the  same  court,  the  proposition  of" 
law  already  referred  to  was  thus  stated :  '*  It  has  been  repeatedly 
determined  thut  a  penalty  inflicted  by  a  statute  upon  an  orlense  im- 
plies a  prohibition,  and  a  contract  relating  to  it  is  void,  even  when^ 
It  is  not  expressly  declared  by  the  statute  that  the  contract  shall  be- 
void." 

In  McConnell  v.  Kitchen,  20  S.  C,  430  (47  Am.  Rep.,  845),  wa» 
determined  the  proper  construction  and  meaning  of  a  statute  like- 
the  one  in  (question,  and  it  was  held  that  ^^  when  a  merchant  sold  a 
fertilizer  without  a  tag  stating  its  chemical  composition,  etc.,  as  re- 
quired by  the  statute  under  penalty,  and  took  a  note  for  the  purchase- 
money,  he  could  maintain  no  action  on  the  note." 

Under  a  similar  statute  in  Georgia  it  was  likewise  held  an  action 
could  not  be  maintained  for  purchase  price  of  a  fertilizer  sold  by  a 
merchant  who  had  violated  provisions  ot  the  statute;  and  such  must 
be  the  logical  conclusion  from  the  legal  proposition  referred  to  whichr 
are  sustained  by  courts  and  text  writers  generally. 

(>)unsel  for  appellees  call  our  attention  to  the  cases  of  Harris  v. 
Reynolds,  12  Howard,  79,  and  Munger  v.  Wright,  75  Va.,  239.  But 
in  the  flrst  case  it  was  said  that  "  when  the  statute  is  silent  and  con- 
tains nothing  from  which  the  contrary  can  be  properly  inferred,  a 
cantract  in  contravention  of  it  is  void."  And  in  the  other  it  waff* 
conceded  *'  that  as  a  general  rule  a  contract  founded  on  an  act  for- 
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t)idden  by  a  statute  under  a  penalty  is  void,  although  it  be  not  ex- 
pressly declared  to  he  so."  And  the  decision  of  the  ca^e  turned 
upon  the  meaning  of  the  various  parts  of  the  statute  which,  consid- 
ered i()g:ether,  in  opinion  of  the  court,  authorized  the  conclusion  the 
liegislature  did  n(»t  intend  to  avoid  a  contract  made  in  contra- 
vention of  it. 

But  there  can  he,  we  think,  no  question  of  the  intention  of  the 
Letjislature  in  this  case;  for,  in  langruajre  too  plain  to  be  misunder- 
stood, the  statute  makes  compliance  with  each  provision  thereof  an 
indispensable  conditioTi  of  the  rig:ht  of  any  person  or  company  to 
«ell,  offer  or  expo>?e  for  sale  in  this  State  any  commercial  fertiliser, 
retail  price  of  which  is  more  than  $10  per  Ion.  And  according  to 
what  rule  of  government  or  administration  of  justice  a  party  who 
has  refused  to  comply  with  that  condition  can  ask  enforcement  of  a 
contract  so  distinctly  prohibited,  we  are  unable  to  see. 

It  appears  from  the  evidence  that  a  sample  of  the  fertilizer  was 
analyzed  by  the  Kentucky  Agricultural  Experimental  Station  in 
.January,  1888,  and  it  is  contended  the  statute  was  thereby  substan- 
tially complied  with.  But  no  record  of  the  analysis  is  required  by 
the  statute  to  be  kept  bj^  the  director,  nor  is  there  any  other  way 
provided  by  w^hich  the  fact  of  analysis  can  be  made  known  to  a  pur- 
<;haser,  or  preserved  as  a  guide  or  check,  except  by  means  of  the  label 
upon  which  a  certified  analysis  is  required  to  be  placed.  It  seems 
to  us  the  attaching  of  the  label  to  each  package  is  essential  toae- 
-complish  the  purposes  of  the  statute,  and  its  provisions  can  not  be 
regarded  as  complied  with  without  the  label  being  so  attached. 

The  defendants  in  their  counterclaim  ask  for  damages,  but  it  is 
hard  to  see  how  they  have  been  damaged,  in  view  of  the  fact  they 
have  used  the  fertilizer  and  paid  nothing  for  it. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  a 
«ew  trial  consistent  with  this  opinion. 


Bradsha^'s  adm'r,  Ac.  v.  L.  &  N.  R.  R.  Ck). 

(Filed  Feb,  7,  1893— iVb<  io  be  reported.) 

Railroaa — Willful  tuglect—k  seotion  hand,  parsnant  to  an  order  of  his 
■^^  foreman,''  went  apon  a  "hand  oar,"  which  it  was  alleged  was  overcrowded 
with  other  "  hands,"  for  the  purpose  of  going  to  a  certain  place  on  the  romd. 
'Said  employe  was  operating  one  of  the  levers  by  which  the  car  was  pro- 
pelled ;  his  hand  slipped  therefrom  and  he  thereupon  fell  from  the  car  and 
was  rnn  over  by  it,  it  being  alleged  that  his  fall  from  the  oar  was  caused  by 
its  overcrowded  condition.  The  car  and  its  appliances  was  in  good  condi- 
-tion.  Held — That  when  the  employe  obeyed  the  order  of  the  foreman  by 
•going  npon  an  overcrowded  car  he  assumed  the  hazard  of  all  dangers  result- 
ing from  such  overcrowding,  and  the  railroad  is  not  liable  for  an  injury 
resulting  to  him  on  that  accouut.  A  demurrer  to  the  petition  was  properly 
unstained. 

A.  H.  Clark  and  W.  R.  Howell  for  appellants, 

Joe  McCarroll  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellants'  intestate  while  in  the  employment  of  theappelleeas 
section  hand  was  thrown  from  a  hand  car,  which  he  was  helping  to  pro- 
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pel,  and  was  run  over  by  the  car  and  killed.  It  is  alleged  that  said  killr 
ing:  was  caused  by  the  willful  neglect  of  the  appellee,  in  manner  as 
follows:  That  by  the  direction  of  the  section  bo&s,  under  whose  con- 
trol the  intestate  was,  he  got  onto  the  overcrowded  hand  car,  which 
was  beiuK  operated  by  the  appellee  for  the  transportation  of  section 
hands ;  that  by  the  order  of  the  said  boss  they  were  required  to  reach 
a  certain  siding  on  said  road  in  advance  of  the  time  that  a  passenger 
train  was  to  pass ;  that  the  intestate,  by  the  direction  of  the  said 
boss,  operated  one  of  the  levers;  and  while  operating  the  same 
with  all  of  his  '*  manhootl"  his  hand  slipped  and  he  fell,  and  that, 
by  reason  of  the  overcrowded  condition  of  the  car,  he  fell  to  the 
ground  and  the  car  ran  over  him  and  killed  him. 

All  railroads  have  such  hand  cars  as  described  in  the  petition  for 
the  transportation  of  their  hands  from  one  point  to  another  along 
the  tracks  of  the  roads,  which  are  propelled  by  hand.  It  is  not  al- 
leged that  the  car  in  Question  was  unfit  for  the  purpose  of  transport* 
ing  the  intestate  and  the  other  hands  thereon,  nor  is  it  alleged  that  the 
hand  of  the  intestate  slipped  by  reason  of  any  of  the  negligence  of 
the  appellee;  but  the  alleged  gravamen  of  the  appellee's  negligence 
consists  in  the  fact  that  the  car  was  overcrowded  with  the  hands  in 
the  employment  of  the  appellee,  which  caused  the  intestate  to  fall 
overboard  (when  his  hand  slipped),  instead  of  on  the  platform  of 
the  car,  thereby  losing  his  life. 

Now  it  is  not  alleged  that  the  intestate  did  not  know  that  the  car 
was  "overcrowded,"  nor  is  there  any  inference  to  be  drawn  to  that 
effect ;  on  the  contrary  the  inference  is  that  if  such  was  the  fact  he 
could  and  did  see  it  and  knew  it.  Such  being  the  case,  it  was  his 
right  and  duty  to  refuse  to  obey  the  orders  of  the  section  boss  in  that 
regard ;  but  as  he  elected  to  obey,  he  took  the  risk  of  the  over- 
crowded condition  of  the  car,  and  the  appellee  is  not  responsible  for 
any  injury  to  him  caused  thereby. 

The  Judgment  sustaining  the  demurrer  and  dismissing  the  action 
is  affirmed. 


OoviNGTON  &  Lexington  T.  R.  Co.  v.  Sanfokd,  Ac. 

(Filed  Jan.  14,  1893.) 

1.  Constitutional  law — Amendment  of  charters  of  turnpike  companies — Fixing 
of  rate  of  toll — The  charter  of  a  corporation,  enacted  in  1834,  which  anthor- 
ized  the  construction  of  a  tarnpike  road,  provided  that  the  Legislature 
shoold  subsequently  have  a  right  to  reduce  the  rate  of  toils  only  in  the 
event  of  the  net  earnings  of  the  road  amounted  to  exceeding  14  per  cent., 
and  the  rate  was  not  to  be  so  altered  as  to  reduce  the  dividends  below  14  per 
cent,  per  annum.  In  1851  the  act  of  incorporation  was  amended  so  as  to 
divide  the  turnpike  into  two  sections,  and  two  distinct  corporations  were 
created,  each  oqe  possessing  one  section  of  the  road,  and  each  *'  possessing 
and  retaining  all  the  rights,  powers  and  capacities  in  severalty  "  that  had 
been  granted  by  the  original  charter  to  the  old  company.  Held — That  the 
exemption  of  the  origin^  corporation  from  legislative  regulation  of  the 
rate  of  tolls,  so  long  as  the  net  earnings  did  not  exceed  14  per  cent.,  did 
not  attach  to  the  new  corporations.  When  the  road  was  severed  by  the  act 
of  1851,  the  old  corporation  ceased  to  exist  and  no  longer  had  capacity* to 
render  any  service  to  the  public;  two  new  corporations  were  created,  whose 
rights  and  duties  were  entirely  distinct  from  the  old,  and  no  obligation  ex- 
ists as  to  them  on  the  part  of  the  State  to  refrain  from  interfering  in  the 
rates  of  toll  charged. 

vol.  14—44  ^  . 
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2.  Same — The  sale  by  one  of  the  corporations,  created  in  1861,  of  thirty 
miles  of  its  road  to  a  railway  company,  and  the  dintribution  of  the  proceeds 
of  the  sale  aftion^  its  stockholders,  placed  it  in  a  condition  where  it  coaid 
no  longer  comply  with  the  contract  as  embodied  in  its  charter;  therefore, 
it  would  be  anjnst  to  require  the  State  to  look  to  the  small  part  of  the  road 
remaining,  or  its  profits,  to  earn  such  a  net  dividend  as  would  authorize  a 
reduction  of  the  rates  of  toll  by  the  State,  under  the  charter  of  1834. 

3.  Same — //  ^rant  of  a  corporate  franchise  ts  taken  subject  to  the  right  of  eminent 
domain  by  the  State^  and,  therefore,  the  turnpike  can  not  excuse  the  sale  of  its 
roadway  to  a  railway  by  the  plea  that  the  charter  of  the  railway  authorized 
the  condemnation  of  the  turnpike  as  a  right  of  way  for  the  railroad. 

4.  Same — Taking  ot  destruction  of  private  property  for  pubtic  us' — The  Legis- 
lature has  no  right  to  so  amend  the  charter  of  a  turnpike  company  as  to 
require  it  to  open  its  road  for  public  travel  free  of  charge,  or  to  do  that 
which  amouute  to  a  spoliation  or  destruction  of  its  property,  withou**.  any 
/compensation  therefor.  But  the  question  as  to  the  reasonableness!*  of  a 
particular  rate  of  toll  fixed  by  the  Legislature,  is  one  for  the  Legislature 
&nd  not  the  courts  to  determine. 

6.  Same— Contract — An  amendment  to  the  charter,  in  1865,  fixing  a  rate  of 
toll,  did  not  amount  to  an  irrevocable  contract  between  the  company  and 
the  State,  as  the  act  of  1856  reserves  to  the  Legislature  the  right  to  modify, 
alter  or  repeal  all  the  acts  thereafter  passed. 

6.  Same — An  act  merely  fixing  a  maximum  rate  of  toll  to  bc;  charged 
by  a  turnpike,  does  not  constitute  a  contract  between  the  State  and  the 
turnpike  company,  which  deprives  the  State  of  all  power  thereafter  to  mod- 
ify or  regulate  the  rate  of  toll. 

W.  H.  Holt,  O'Hara  &  Br>an  and  \V.  H.  Mackoy  for  appellant. 

"VVm.  Goebel  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  Legislature  of  1890  passed  an  act  regulating  the  tolls  of  the 
Covington  *  Lexington  Turnpike  Road  Co.,  that  the  company  main- 
tained was  in  violation  of  its  contract  with  the  State  by  the  express 
terms  of  its  charter;  and  further,  that  the  rate  of  toll  is  such  as 
amounts  to  a  destruction  of  the  franchise,  and  is  equivalent  to  a  tak- 
ing of  private  property  for  public  use  without  compensation. 

The  original  act  of  incorporation  was  passed  in  the  year  1834,  with 
the  power  to  construct  a  turnpike  from  Covingfton  through  Wil- 
liamstown,  in  Grant  county,,  and  through  Georgetown,  in  the  county 
of  Scott,  and  ending  at  the  city  of  Lexington. 

By  a  section  of  the  act  of  incorporation  it  is  provided  '*that  if,  at 
the  expiration  of  five  years  after  the  road  has  been  completed,  it 
shall  appear  that  for  the  two  years  next  preceding  the  net  annual 
dividends  shall  have  exceeded  the  average  of  14  per  cent.  |)er  annum, 
then,  and  in  that  case,  the  Legislature  reserves  to  itself  the  right, 
upon  the  fact  being  made  known,  to  reduce  the  rates  of  toll  ^  that 
it  shall  give  that  amount  of  net  dividends,  and  no  more." 

After  this  road  had  been  completed  as  far  as  Williamstown,  In 
Grant  county,  the  Legislature,  in  the  year  1839,  authorized  a  sepa- 
rate board  of  directors  to  be  elected  by  the  stockholders,  for  the 
f)urpose  of  superintending  the  construction  of  the  road  from  Wil- 
iamstown  on  to  Lexington;  at  the  same  time  giving  the  stockhold- 
ers the  power  to  elect  a  separate  board  for  the  part  of  the  turnpike 
that  had  been  constructed  between  Covington  and  Williamstown. 

In  the  year  1851  the  act  of  incorporation  was  amended  so  as  to  in- 
corporate the  two  divisions  of  the  road  into  two  separate  and  inde- 
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pendent  corporations,  the  one  corporation  of  that  part  of  the  road 
north  of  Wllliarastown  (between  that  phice  and  Covington)  was 
styled  the  Covington  A  Lexington  Turnpike  Road  Co.,  and  the 
corporation  controlling  the  road  south  of  Williarastown,  and  be- 
tween that  place  and  Georgetown,  was  styled  the  Georgetown  & 
Dry  Ridge  Turnpike  Road  Co. 

Each  company  had  the  exclusive  control  of  its  road,  and  the  one 
in  no  wise  responsible  for  the  acts  and  doings  of  the  other,  '*  each  to 
«lect  its  own  president  and  directors,  to  dc(*lare  its  own  dividends, 
and  to  pay  the  same  to  its  own  stockholders,  each  companf/  preserv' 
ing  and  retaining  all  the  powers^  rights  and  capacities  in  severalty 
granted  by  the  act  qf  incorporation  and  the  amendments  thereto  to  the 
original  company,  and  subject  to  all  the  restrictions  to  which  said 
company  is  subject,  and  neither  company  shall  be  liable  for  the 
debts  and  contracts  of  the  other." 

In  the  year  1865  the  Legislature  amended  the  act  incorporating 
the  Covington  &  Lexington  Turnpike  Road  Co.,  by  reducing  the 
rates  of  toll,  or  regulating  them  in  a  different  manner  from  that  pro- 
vided by  the  original  act,  passed  in  1834,  thereby  assuming  the  right 
to  fix  the  tolls  on  the  road,  as  if  no  contract  had  been  made  by  the 
terms  of  the  original  grant. 

This  amendment  was  accepted  by  the  corporation,  and  it  has,  so 
far  as  this  record  shows,  conformed  to  its  prpvisions.  If  the  original 
act  of  incorporation  created  a  contract  between  the  State  and  the 
turnpike  company,  it  is  contended  by  the  appellees  that  the  act  of 
1851,  creating  two  distinct  corporations  out  of  the  one,  and  making 
them  in  every  respect  independent  of  each  other,  subjected  both  to 
lesrislative  control  in  regard  to  tolls,  while  the  appellant  maintains 
that  the  provisions  of  the  act  creating  the  two  corporations,  with 
"  each  possessing  and  retaining  all  the  right^^  powers  and  capacities 
of  the  original  corporations ^^^  carried  with  it  the  contract  by  which 
a  net  profit  of  14  per  cent,  was  allowed  the  company  before  any  leg- 
islative interference  could  be  had.* 

If,  prior  to  the  act  of  1856,  now  embodied  in  the  General  Statutes, 
a  provision  was  inserted  in  a  charter  by  which  a  corporation  was 
invested  with  the  power  to  ^^  its  own  cost  of  transportation  to  a 
limit  designated,  then  there  might  be  some  reason  for  sustaining  the 
exemptions. 

This  was,  in  effect,  decided  by  the  Supreme  Cburt,  in  the  case  of 

the  Georgia  Railroad,  &c.  v.  Smith,  128  U.  S.,  174,  but  then,  as  was 

said  in  the  case  cited,  **  the  exemption  must  appear  by  such  clear 

and  unmistakable  language  that  it  can  not  be  reasonably  construed, 

-consistently  with  the  reservation  of  power  by  the  State.'' 

In  the  case  of  the  Evans ville  Railroad  Co.  v.  Commonwealth,  9 
Bush,  438,  the  act  of  the  Legislature  provided  *'that  the  franchises  and 
rights  of  the  Henderson  &  Nashville  Railroad  Co.,  purchased  by  the 
Evansville,  Henderson  &  Nashville  Railroad  Co.,  are  hereby  granted 
to  the  Evansville,  Henderson  &  Nashville  Railroad  Co."  There  was 
an  exemption  from  taxation  in  the  road  or  corporation  sold  and 
transferr^  to  the  purchaser,  the  Evansville  Railroad  Co.,  and  the 
question  presented  m  that  case  was:  Did  the  purchaser,  by  reason  of 
its  purchase  of  the  franchise  and  rights  of  the  old  company,  become 
entitled  to  exemption  from  taxation ?  This  court  held  not,  and  said: 
* 'We  can  not  give  to  this  language  the  comprehensive  meaning  or 
construction  contended  for  by  the  appellant,"  and  denied  the  relief. 

The  privilege  of  operating  the  road,  with  all  the  rights  pertaining 
to  such  a  franchise  to  enable  its  successful  operation,  would  pass  to 
the  purchaser ;  but  the  exemption  from  taxation  is  not  such  a  right, 
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and  must  be  regarded  as  applying  alone  to  the  corporation  in  whose 
behalf  the  exenjption  is  made,  and  not  to  a  purchaser,  unless  by  an 
express  provision  of  the  grant  the  exemption  follows. 

In  this  ease  the  liability  and  duties  owing  the  State  and  the  pub- 
lic by  the  one  corporation  had  been  severed  by  the  act  of  1839,  and 
by  the  act  of  1851  two  new  corporations  were  created,  with  the  rights 
and  powers  of  the  one  entirely  distinct  from  the  other,  and  no 
means  of  ascertaining  what  per  cent,  the  old  corporation  would  have 
made  upon  its  stock.  In  fact  the  old  corporation  was  extinct,  and 
to  hold  that  the  new  corporations  were  exempt  from  legislative  in- 
terference would  be  to  restrain  the  exercise  of  legislative  power  by 
implication,  when  a  reasonable  construction  of  the  new  grants  mast 
lead  to  a  dinerent  conclusion. 

In  the  case  of  Maine  Central  R.  R.  Co.  v.  State  of  Maine,  66  Me., 
488,  certain  railroad  companies  had  provisions  in  their  charters  to 
the  effect  **  whenever  the  net  annual  income  of  the  company 
amounted  to  10  per  cent,  upon  the  cost  of  the  road  and  its  append- 
ages and  expenses,  exceeded  10  per  cent.,  one  moiety  of  the  sum 
exceeding  10  per  cent,  should  be  paid  into  the  treasury,  and  that  no 
other  tax  snould  ever  be  levied  or  assessed  on  the  corporation,  or 
any  of  its  privileges  or  franchises." 

Afterwards  these  corporations  were  consolidated  by  an  agreement 
of  the  stockholders,  the  act  of  consolidation  providing  that  the  one 
corporation,  into  which  all  had  been  merged,  should  have  all  the 
powers^  pi'Mleges  and  immunities  possessed  by  each  corporation  en- 
tering into  the  consolidation  agreement,  etc.  This  exemption  from 
taxation,  found  in  the  charter  of  each  corporation,  was  claimed  to 
constitute  a  part  of  the  charter  of  the  one  corporation  by  reason  of 
the  reservation  of  the  powers,  privileges  and  immunities  originally 
belonging  to  the  corporations  before  the  consolidation. 

The  Supreme  Court  held  that  the  distinct  corporate  existence  of 
the  several  companies  having  ceased,  the  conditions  upon  which 
the  limitation  of  taxation  was  prescribed  ceased  with  them,  and  the 
State  was  under  no  obligation  to  accept  a  substituted  performance 
by  other  parties. 

So  in  the  case  before  us  the  one  corporation,  its  road  extending 
from  Covington  to  Lexington,  was  liable  to  perform  the  duties  im- 
posed by  the  act,  and  when  there  was  a  severance  of  the  cc^rporate 
property  by  the  act  of  the  stockholders,  and  the  duties  and  liabili- 
ties of  the  one  corporation  made  to  devolve  on  two  corporations,  the 
one  distinct  from  the  other,  the  State  was  no  longer  under  any  ob- 
ligation to  withhold  the  exercise  of  legislative  power  in  the  regula- 
tion of  tolls,  in  the  absence  of  an  express  provision  in  the  charter  of 
each  corporation  recognizing  its  obligation  to  abide  b^'  the  immuni- 
ties granted  by  the  original  act  of  incorporation  in  the  year  1884. 
Nor  ought  this  court,  in  the  absence  of  express  enactment,  after  the 
lapse  of  more  than  half  a  century,  with  legislation  not  only  severing 
the  old  corporation,  but  regulating  the  rate  oi  tolls  on  these  road& 
hold  that  this  immunity  from  legislative  interference  was  a  perpetaal 
right,  in  the  nature  of  a  contract,  that  could  not  be  disturbed. 

The  stockholders  have  consented  and  asked  an  entire  change  of 
the  original  grant,  and  submitted  to  legislation  regulating  these  tolls, 
evidencing  that  with  their  own  construction  the  immunities  in  tiie 
act  of  1834  were  not  regarded  as  forming  a  part  of  the  corporate 
grant  subsequently  made. 

Besides,  the  appellant,  as  this  record  shows,  has  sold  thirty  mlka 
of  its  turnpike  road  to  the  Cincinnati  Southern  Railway  for  |10O|- 
000,  and  that  sum  has  been  distributed  to  its  stockholders. 
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It  is,  therefore,  no  lonj^er  in  a  condition  to  comply  with  its  con- 
tract, if  any  existed,  and  it  would  be  unjust  to  require  the  State  to 
look  to  a  small  part  of  the  road,  or  its  profits,  upon  which  to  base 
its  right  to  reduce  the  toll,  as  provided  by  the  act  of  1884. 

It  is  contended  that  the  appellant  was  compelled  to  sell  thirty 
miles  of  its  turnpike  to  the  Southern  Railroad  because  the  State  had 
fl^iven  therailroad  company  the  power  to  condemn  turnpike  roads 
in  order  to  build  its  railway. 

The  grant,  like  all  others,  was  subject  to  this  right  of  eminent  do- 
main, and  the  parties  must  be  presumed  to  have  contracted  with 
reference  to  its  exercise,  and  it  is,  therefore,  no  defense  to  say  that 
the  State  has  deprived  the  appellant  from  complying  with  its  con- 
tract for  the  reason  that  its  property  was  condemned  for  railroad 
purposes. 

It  is  further  contended  that  the  act  of  the  Legislature  reducing 
the  tolls  places  the  corporation  in  such  a  condition  as  to  prevent  any 
Income  whatever  exceeding  the  actual  expenses,  and  that  it  is  equiv- 
alent to  taking  private  properly  for  public  use  without  compensa- 
tion. 

What  the  profits  of  the  road  were  in  the  year  1890,  or  for  the  two 
or  three  years  preceding,  is  not  alleged;  or,  if  it  was,  when  the  stock, 
or  much  of  it,  was  repaid  by  the  sale  of  the  thirty  miles  of  this  road, 
it  is  proper  to  redu(*e  the  stock  to  the  extent  it  has  been  repaid  when 
:applying  the  dividend,  and  under  the  facts  admitted  by  the  plead- 
ings this  court  is  not  disposed  to  adjudge  that  the  rights  of  the  cor- 
poration have  been  violated  within  the  meaning  of  that  provision 
of  the  Constitution  prohibiting  the  taking  of  private  property  for 
public  use  without  first  making  compensation.  While  the  Legisla- 
ture of  the  State  has  no  power  to  compel  the  appellant  to  open  its 
road  for  all  travel  free  of  charge,  or  do  that  which  amounts  to  spoli- 
ation, or  an  entire  destruction  of  this  right  of  property,  etc.,  we  are 
not  disposed  on  this  appeal  to  adjudge  that  such  is  the  result  of  the 
act  of  1890  reducing  these  tolls. 

The  question  of  what  charges  are  reasonable  is  one  under  legisla- 
liive  control  in  a  case  like  this.  There  is  nothing  in  the  amended 
charter  creating  a  contract,  or  by  which  the  Legislature  has  surren- 
•dered  the  exercise  of  this  power,  and  when  it  comes  to  the  question 
.as  to  what  is  or  is  not  a  reasonable  toll,  it  is  one  that  belongs  to  the 
(Legislature  and  not  to  the  Judicial  branch  of  the  government.  If  the 
courts  of  the  State  should  enter  into  an  investigation  as  to  what  w^ere 
•reasonable  and  what  unreasonable  charges,  there  would  be  no  end  to 
Mitigation,  and  when  submitted  as  a  question  of  fact  to  either  Judge 
or  Jury  their  views  would  doubtless  differ  upon  the  facts  of  each  case 
:as  presented,  evidencing  at  once  the  necessity  of  confining  the  ex- 
ercise of  such  a  power  to  that  branch  of  the  government  giving  exist- 
•ence  to  the  corporation  itself. 

A  turnpike  road,  leading  into  and  connected  with  a  populous  city 
like  that  of  the  city  of  Covington,  could  afford  to  charge  less  toll  by 
reason  of  the  immense  travel  upon  it  than  turnpikes  in  thinly  settled 
portions  of  the  county  or  State,  and  hence,  under  former  Constitu- 
tions, the  Legislature  has  seen  proper  to  regulate  the  tolls  as  the 
iturnpike  road  may  happen  to  be  located. 

The  case  of  Munn  v.  Illinois,  94  U.  S.,  113,  determines  the  ques- 
tion as  to  the  exercise  of  this  power  in  regard  to  tolls  and  charges 
where  private  property  becomes  devoted  to  public  use.  We  do  not 
understand,  as  counsel  for  the  appellant  contends,  that  the  Supreme 
Court,  in  the  case  St.  P.  Ry.  Co.  v.  Minnesota,  134  U.S.,  418,  has  over- 
ruled the  case  of  Munn  v.  Illinois,  for  in  tliat  case  the  power  to  de- 
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termine  what  were  reasonable  rates  had  been  conferred  by  the 
Legislature  on  a  conr) mission,  and  while  sitting  they  refused  to  bear 
proof  as  to  what  was  a  reasonable  charge  for  transportation  on  the 
railway,  and  the  court  in  effect  hehl  that  it  then  be(*ame  the  joibject 
of  judicial  inquiry,  and  as  was  said  by  the  Supreme  Court  of  Michi- 
gan, in  reviewing  that  case,  as  well  as  the  case  of  Munn  v.  Illinois, 
there  is  a  manifest  difference  in  the  Legislature  prescribing  the  rate 
of  toll  and  conferring  the  power  on  some  one  else.  (Wellman  v. 
Kailway  Ck).,  83  Michigan,  592.) 

In  the  case  cited  from  the  Michigan  court  the  Legislature  of  that 
State  amended  the  railroad  law  in  regard  to  the  maximum  charge  for 
the  tninsportation  of  passengers  and  freight,  and  it  was  contended 
that  the  charges  were  not  reasonable  as  fixed  by  the  amendment, 
and  the  court  said,  in  relation  to  the  Minnesota  case,  *'it  rested  not 
on  the  right  of  the  Legislature  to  declare  what  is  a  re^isonable  maxi- 
mum rate,  but  upon  its  right  to  authorize  a  commission  to  do  so.'' 
Such  legislation  opened  the  door  to  an  investigation  before  the  com- 
missioner  of  what  was  a  reasonable  charge,  and,  therefore,  there  was 
no  reason  for  excluding  the  railway  company  from  a  hearing  on 
that  question,  and  the  Supreme  Court,  in  Railway  Company  v.  Min- 
nesota, in  determining  that  the  right  to  create  did  not  imply  the 
power  to  destroy,  could  not  have  intended  to  say  that  the  courts  and 
not  the  Legislature  had  the  power  to  say  what  charges  were  reason- 
able and  what  not,  for  if  such  is  the  rule  then  the  courts  are  fixing 
the  rates  and  not  the  law-making  power. 

Nor  was  the  case  of  Munn  v.  Illinois  overruled  by  the  decision  in 
the  case  from  Minnesota. 

In  Budd  V.  The  State  of  New  York,  143  U.  S.,  528,  recently  de- 
cided, the  Supreme  Court,  through  Mr.  Justice Blatchford, said:  '*We 
must  regard  the  principle  maintained  in  Munn  v.  Illinois  as  fully 
.established;"  and  in  referring  to  the  case  of  Dow  v.  Beidel- 
man,  125  U.  S.,  680,  says:  That  was  a  very  different  case  from 
Munn  V,  Illinois,  or  Budd  v.  New  York,  as  in  the  last  two  cases 
the  Legislatures  had  fixed  the  rates,  and  the  case  in  the  Minnesota 
court  involved  the  question  of  the  refusal  of  a  State  court,  where  no 
rates  had  been  fixed  by  the  Legislature,  to  he»ir  proof  as  to  whether 
the  charges  were  or  not  reasonable  as  fixed  by  a  commissioner  em- 
powered to  fix  rates;  and  in  Budd  v.  New  York  it  is  also  said  the 
opinion  in  the  Minnesota  case  "had  no  reference  to  a  case  where  the 
rates  had  been  prescribed  directly  by  the  Legislature." 

We  understand  the  rule  to  be  that  where  there  is  no  legislation  on 
the  subject  of  charsres  and  no  regulation  of  tolls,  then  the  question 
as  what  are  reasonable  tolls  may  be  made  the.  subject  of  judicial  in- 
vestigation; but  where  the  State  has  fixed  the  maximum  charges  to 
be  made,  the  courts  having  nothing  to  do  with  the  question,  unless  the 
law-making  power  should  attempt  to  compel  the  corporation  toa»<e 
its  property  for  the  public  benefit  without  compensation.  The  court 
said,  in  Budd  v.  New  York:  '*Iri  the  case  before  us  the  records  do 
not  show  that  the  charges  fixed  by  the  statute  are  unreasonable,  or 
that  property  has  been  taken  without  due  process  of  law,  or  that 
there  has  been  any  denial  of  the  equal  protection  of  the  laws,  even  if 
under  any  circumstances  we  could  determine  that  the  maximum  rate 
fixed  by  the  Legislature  was  unreasonable." 

It  is  again  insisted  by  appellant  that  the  act  of  I860  reducing  and 
prescribing  the  tolls  that  appellant  could  charge  created  a  ct^ntract 
between  the  State  and  the  appellant  that  no  legislation  can  effect, 
and  the  case  ot  Hamilton  v.  Keith,  5  Bush,  458,  is  referred  to  as  sus- 
taining this  contention.    A  complete  answer  to  this  is  the  statatein 
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force  where  the  tolls  were  fixed  in  the  year  1865,  reserving  on  the 
part  of  the  Lejyislature  the  right  to  alter,  modify  or  repeal  the  act, 
nor  do  we  understand  that  the  mere  prescribing  of  tolls  amounts  to 
a  contract  between  the  State  and  the  corporation,  depriving  the  State 
of  all  power  to  regulate  them  in  the  future,  and  if  Keith  v.  Hamil- 
ton is  to  be  so  construed  it  is  at  variance  with  the  now  well-settied 
doctrine  on  the  subject. 

Mr.  Justice  Field,  speaking  for  the  court  in  Georgia  Bailroad  Co.  v. 
South,  128  U.  S.,  174,  already  referred  to,  said:  "A  contract  embodied 
in  the  provisions  of  a  charter,  or  necessarily  implied  by  them,  is 
within  the  constitutional  clause  prohibiting  legislation  impairing  the 
obligation  of  contracts.  If  the  clause  in  this  way  provides  that  the 
charges  which  the  company  may  make  for  its  services  in  the  trans- 
portation of  pei-sons  and  property  shall  be  subject  to  its  own  control 
up  to  the  limit  designated,  exemption  from  legislative  interference 
within  that  limit  will  be  maintained,  but  to  efiect  this  result  the  ex- 
emption must  appear  by  clear  and  unmistakable  language  that  it 
can  not  reasonably  be  construed  consistently  with  the  reserved  power 
by  the  State.'' 

In  the  case  cited  the  charter,  as  originally  granted,  fixed  the 
charges  for  the  transportation  of  freight  and  passengers,  and  the 
Legislature  subsequently,  through  a  commissioner,  prescribed  a  lower 
rate  of  tolls,  and  both  the  Supreme  Court  of  Georgia  and  the  Su- 
preme Court  of  the  United  States  held  that  the  provision  in  the  char- 
ter, as  originally  contained,  did  not  amount  to  a  contract  within  the 
meaning  of  that  clause  of  the  Federal  Constitution  prohibiting  the 
inipairment  of  contracts. 

In  the  case  of  Piek  v.  The  Western  Railway  Co.,  94  U.  S.,  164^ 
where  the  State,  by  its  Constitution,  reserved  the  right  to  change  or 
raodify  its  grants  of  franchises,  etc.,  the  State  had  empowered  the 
railroad  company  to  make  such  charges  as  it  might  deem  reasona- 
ble, and  after  this  the  State,  through  a  commissioner,  fixed  the  rates 
of  tolls,  and  the  railroad  company  claiming  that  the  clause  of  the 
original  charter  conferring  this  power  on  the  company  was  a  con- 
tract between  it  and  the  State  that  could  not  be  violated,  the  Su- 
preme Court  held  that  the  State,  under  this  reserved  power,  could 
not  only  modify  that  provision  of  the  charter,  but  could  repeal  the 
entire  act  of  incorporation. 

It,  therefore,  follows  that  the  mere  fact  of  the  Legislature  having^ 
prescribed  certain  rates  of  toll  by  the  act  of  1865  did  not  create  such 
a  contract  as  comes  within  the  meaning  of  section  10  of  article  1  of 
the  Federal  Constitution,  and  the  act  of  May,  1890,  reducing  the  tolls 
on  appellant's  road,  was  a  legitimate  exercise  of  the  reserved  power 
to  change,  alter  or  even  repeal  the  act  of  incorporation.  In  our 
opinion,  therefore,  the  demurrer  to  appellant's  answer  was  properly 
sustained,  and  the  judgment  perpetuating  the  injunction  is  affirmed* 


Baker,  &c.  v.  Kinnaibd. 
(Filed  Feb,  2,  1893.) 

1,  7'he  constitntionnl  validity  of  the  act  of  1856,  forbidding  a  preference  of 
creditors  by  an  insolvent  debtor,  is  now  too  well  settled  by  repeated  adjudi- 
cations to  be  called  in  question. 

2.  Assignment  by  operation  of  law — Evidence — It  clearly  appears  that  the 
debtor,  at  the  time  of  the  assignment  and   transfers  of  his  property  corn- 
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plained  of,  was  hopelessly  insolvent  and  that  his  creditors  were  each  seeking 
a  preference,  and  that  he  was  endeayoring  to  comply  with  their  wishes  so  far 
as  he  eonld;  the  presumption  from  these  facts,  that  the  transfers  of  property 
was  with  the  desifjrn  to  prefer,  is  conclusive,  and  each  presumption  is  not 
reoatted  by  the  combined  testimony  of  the  debtors  and  the  creditors  that 
no  snch  intent  to  prefer  was  contemplated  by  them  at  the  time. 

8.  Same — An  action  by  a  creditor  to  have  certain  acts  of  a  debtor  declared  an  as- 
signment under  the  act  of  1856  inures  to  the  benefit  of  all  the  creditors  of  the 
insolvent;  therefore,  where  the  action  is  dismissed  as  to  the  orii^inal  plaintiff 
creditor,  other  creditors,  who  were  made  plaintiffs  before  each  dismissal, 
have  a  right  to  maintain  and  prosecute  the  action  to  a  final  judgment. 

4.  Same — Consolidated  actions — Where  an  action  by  a  nonresident  mortgagee 
to  foreclose  his  mortgage  is  consolidated  with  an  action  by  the  mortgagor's 
creditors,  to  have  the  transaction  in  which  the  mortgage  originated  declared 
an  unlawful  preference  and  an  assignment  of  the  mortgagor's  entire  estate 
for  the  benefit  of  his  creditors,  and  proof  is  heard  without  objection  in  the 
consolidated  action  and  a  final  j  udgmeni  is  rendered,  it  is  then  too  late  for 
such  nonresidents  to  complain  on  appeal,  for  the  first  time,  that  they  were 
not,  by  any  process  or  warning  order,  brought  before  the  court  as  to  the 
creditor's  action,  and  that  the  judgment  is.  therefore,  erroneous  as  to 
them. 

6.  Same — The  mortgage  executed  by  the  insolvent  to  his  friend,  to  indem- 
nify him  from  loss  by  reason  of  his  suretyship  on  a  note  held  by  the  bank, 
was  evidently  intended  as  a  preference;  and  the  assignment  of  the  mort- 
gage to  the  bank  and  the  renewal  of  the  note  by  the  surety  in  his  own  name 
only  more  surely  indicates  the  nature  of  the  original  transaction. 

6.  Creditors  can  not  complain  of  a  mortgage^  with  the  intent  to  prefer  by  an  «- 
solvent^  of  his  homestead.     The  debtor  has  a  right  to  dispose  of  this. 

H.  C.  Baker,  Montpfomery  A  Jones,  J.  E.  McMurtry  and  Jam» 
Garnett  for  appellants. 

R.  B.  Dehoney  and  Lewis  McQuown  for  appellee. 

Appeal  from  Adair  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  appeal  is  brought  here  from  a  judgment  of  the  Adair  Circuit 
Court,  adjudging  that  certain  transfers  of  property,  real  and  personal, 
by  W.  M.  Hamilton,  were  within  the  act  of  1856,  and  operated  to 
pass  the  estate  to  his  creditors. 

That  Hamilton,  at  the  date  of  the  first  transfer  of  certain  notes 
and  accounts  to  John  M.  Robinson  and  others  as  collaterals  tosecare 
his  indebtedness  to  them,  was  much  involved  in  debt,  more  than 
three  times  the  value  of  his  assets,  as  appears  from  the  testimony, 
and  that  his  creditors  were  making  a  race  of  vigilance  in  obtaining 
securities  for  their  respective  claims,  the  written  conveyances  of  his 
land  and  assignments  of  his  personalty  as  found  in  this  record 
clearly  evidence. 

If  there  is  such  a  thing  as  bringing  a  case  within  the  equity  of  this 
statute  and  to  carry  into  effect  its  purpose,  this  is  the  case,  and  there 
are  too  many  reported  cases  sustaining  the  validity  of  this  statute 
and  its  equitable  provisions  to  now  bring  the  matter  in  question,  and 
no  stronger  case  has  ever  been  presented  to  this  court  than  the  one 
before  us. 

This  debtor,  in  his  insolvent  condition,  on  the  2d  of  October,  *88, 
assigned  to  Newman  <fc  Co.  and  to  Robinson  <&  Co.  a  large  part  of  his 
notes  and  accounts  (he  being  a  merchant)  as  collaterals  to  secure 
the  payment  of  certain  debts  he  owed. 
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On  the  6th  of  the  same  mcfnth,  within  four  days  from  this  transfer, 
lie  executed  a  mortgage  to  Sutcliffe  A  Owen  on  twenty-one  mules 
4md  other  property  to  secure  their  debt.  On  the  8th  of  the  same 
month  he  executed  a  mortgage  to  Bamberger,  Bloom  A  Co.  and  other 
merchants  on  several  tracts  of  land  and  some  cattle  to  secure  an  in- 
debtedness to  each  firm,  and  on  the  same  day  he  executed  to  James 
Baker  and  Wm.  Hamilton  a  mortgage  to  secure  a  debt  to  the  Bank 
•of  Columbia.  This  was  on  his  homestead  and  storehouse  and  other 
property.  In  November  he  executed  a  mortgage  to  Heath  <fe  Barlow 
•on  some  of  the  same  property,  and  a  mortgage  to  a  Cincinnati  firm  on 
^is  stock  of  goods,  etc.,  and  finally  the  debtor  made  an  assignment  of 
.all  his  estate  for  creditors  on  the  22d  of  February,  1889. 

His  creditors  were  notonly  seeking  a  preference,  but  the  debtor 
was  seeking  to  gratify  them,  and  with  a  view  of  giving  the  prefer- 
ence and  in  contemplation  of  insolvency  he  executed  the  assign- 
ments and  mortgages  as  already  stated. 

The  testimony  as  to  the  object  in  view  is  inevitable,  and  the 
testimony  of  the  debtor  and  creditors,  combined,  to  the  effect  that  no 
-such  purpose  was  contemplated,  would  not  be  sufficient  to  repel  the 
presumption  arising  from  the  acts  of  the  parties  that  the  purpose  of 
the  creditor  was  to  obtain  the  preference,  and  that  of  the  debtor  to 
give  it,  and  in  contemplation  of  insolvency.  It  is  needless  to  discuss 
the  facts  of  the  case.  The  bare  statement  is  sufficient  to  sustain  the 
Judgment  below. 

The  action  was  brought  originally  by  the  assignee,  J.  W.  Kin- 
naird,  to  have  the  various  transfers  and  conveyances  to  operate  as 
an  assignment  to  creditors.  The  action  was  brought  on  the  8th  of 
March.  1889. 

On  the  28th  of  March,  1889,  Shuttleworth  and  others,  the  assignee 
among  them,  instituted  an  action  as  individual  creditors  to  have 
these  various  transfers  declared  as  acts  of  insolvency,  making  the 
.same  averments  as  were  made  by  the  assignee.  The  action  by  the 
assignee  was  dismissed  on  the  ground  that  he  had  no  right  to  main- 
tain such  an  action,  or  on  the  ground  that  two  actions,  one  by  the 
•creditors  and  one  by  the  assignee,  could  not  be  maintained.  The  par- 
ties elected  to  abide  by  the  creditors' action,  and  under  that  this  pro- 
ceeding was  had. 

It  is,  therefore,  not  necessary  to  decide  whether  the  action  could 
have  been  maintained  by  the  assignee,  the  estate  of  the  debtor  hav- 
ing passed,  by  operation  of  law,  to  the  creditors. 

It  was  the  duty,  however,  of  the  assignee,  under  the  circumstan- 
ces, to  have  the  question  settled,  as  the  appellants  were  claiming,  in 
their  indepjendent  actions,  that  the  property  belonged  to  the  debtor, 
:and,  if  so,  it  devolved  upon  him  to  see  that  the  creditors  were  pro- 
tected, and  to  administer  the  estate  under  the  assignment. 

The  creditors  had  filed  their  independent  actions  and  were  assert- 
ing their  right  to  enforce  their  liens  upon  all  the  mortgaged  prop- 
erty, and  to  have  the  collateral  paper  held  by  them  as  security  for 
their  debts  sold. 

The  assignee  set  up  the  fact,  and  particularly  in  the  case  of  Mann 
-A  Co.,  the  nonresident,  to  the  effect  that  the  transfers  and  mortgages 
were  in  contemplation  of  insolvency,  and  with  the  design  to  prefer, 
.and  without  objection  the  causes  were  all  consolidated  with  the  action 
•by  the  creditors. 

It  is  now  claimed  that  as  they  were  not  warned  as  nonresidents,  and 
had  not  made  an  actual  appearance  to  the  creditors'  bill,  they  were 
joot  before  the  court.  They  were  seeking  to  subject,  in  an  indepen- 
dent action,  property  they  claimed  belonged  to  the  debtor,  and  which 


.,y,tized  by  Google 


698  BAKER,    &C.     V.    KINNAIRD. 

in  the  creditors'  suit  was  claimed  to  belong  to  the  creditors.  The  as* 
signeeof  the  debtor  by  an  answer  had  set  up  the  same  facts  as  alle^ 
in  the  creditors'  petition  for  the  purpo^5e  of  having  determined  t» 
whom  this  property  belonged,  and  where  the  case  is  decided  adverse 
to  the  appellants  they  complain  that  they  had  not  appeared  in  the 
action  or  been  summoned.  This  is  a  technical  view  of  the  questioa 
and  is  too  late,  even  if  available,  to  be  made  here. 

The  assignee  had  made  the  question  directly  by  his  answer.  The 
evidence,  without  objection,  had  been  heard  in  the  consolidated 
cases,  was  considered  by  the  court,  and  that  an  appearance  rau^t  be 
regarded  as  entered,  under  the  circumstances,  admits  of  no  doabt. 

The  .petition  filed  by  Grauman  and  Shuttleworth  was  dismissed  by 
them,  but  before  the  dismissal  Kinnaird  and  Hamilton,  who  were 
both  creditors,  were  made  plaintifls  with  them  by  an  amended  peti- 
tion. This  amended  petition  was  filed  on  the  same  day  the  original 
petition  was  filed  and  process  issued.  There  was  a  m«>tion  to  quash 
the  summons  because  it  was  blank.  No  blank  summons  appears 
here,  nor  is  there  any  thing  showing  that  the  summons  issued  be- 
fore the  amended  petition  was  filed.  The  petition,  however,  by 
Grauman  and  Shuttleworth,  inured  to  the  benefit  of  all  the  creditors^ 
and  any  creditor  had  the  right  to  proceed  under  it,  and  whether  the 
amendment  was  tiled  or  not  is  immaterial.  An  order  was  entered 
to  the  effect  that  the  dismissal  was  not  to  affect  Kinnaird  and  Hamil- 
ton. Kinniard  was  a  creditor  if  Hamilton  was  not,  and  the  ease  was 
permitted  to  progress,  as  it  should  have  been,  for  all  creditors,  and 
the  act  of  insolvency  occurring  on  the  2d  of  October,  1889,  all  the 
transfers  of  real  and  personal  estate  and  collections  made  from  and 
after  that  date,  by  reason  of  the  transfers  and  in  payment  of  these 
bebts,  passed  to  the  creditors. 

The  only  question  to  be  considered  in  this  case  is  as  to  the  priority 
allowed  the  Bank  of  Columbia  or  James  Baker  for  the  *1,400  em- 
braced in  the  renewal  note  to  the  bank  for  paper  past  due.  This 
mortgage  to  the  bank  or  to  James  Baker  was  made  when  act  after 
act  of  insolvency  had  been  committed.  The  execution  of  the  mort- 
gage and  the  pledgees  of  collaterals  were  known  to  the  bank  when 
the  mortgage  to  James  Baker  was  executed. 

James  Baker  lived  in  the  same  town  with  the  debtor.    They  were 
friends,  indorsed  for  each  other,  and  there  was  no  reason  for  James 
Baker  going  on  this  paper,  or  when  going  upon  it  requiring  security 
in  the  way  of  mortgage,  except  to  secure  himself  in  the  $600  note,  for 
which  he  was  already  liable.    The  president  of  the  bank  had  left  his 
town  and  gone  to  the  village  in  which  the  debtor  lived,  demanding 
security  on  the  overdue  paper,  prepared  a  mortgage  that  James  Ba- 
ker knew  but  little  about,  and  reciting  that  it  was  to  inure  to  the 
benefit  of  the  bank.    Baker,  after  this,  renews  the  note  to  the  bank 
in  his  own  name  and  assigns  the  mortgage  to  the  hank,  without 
even  recollecting  that  he  had  done  so,  showing  an  utter  indifference 
to  this  assumed  liability  that  was  evidently  resorted  to  for  the  pur- 
pose of  placing  the  bank  on  a  secure  footing.  That  this  was  a  race  by 
creditors  to  obtain  precedence  and  secure  their  debts  owing  by  an  in- 
solvent debtor  is  too  apparent  from  the  testimony  to  be  controverted, 
and  it  is  equally  manifest  that  the  transaction  with  James  Baker  and 
the  debtor  was'to  secure  the  bank's  debt  by  a  renewal  that  brings  that 
case  clearly  within  the  provisions  of  the  act  of  1856,  if  it  stood  alone 
in  this  controversy.    There  was  no  actual  fraud  on  the  part  of  the 
bauk  president  and  James  Baker,  but  such  an  effort  as  every  credi- 
tor of  a  failing  debtor  will   resort  to  for  the  purpose  oi  saving  his- 
debt,  but  such  acts,  as  the  law  now  stands,  only  places  the  creditor 
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on  an  equality  with  all  the  rest,  ami  to  prevent  such  preference  the- 
statute  was  enacted. 

The  money  that  has  been  paid  to  the  creditors  on  collaterals  must 
be  refunded  or  credited  on  the  claims  if  the  amount  does  not  exceed 
the  sum  to  which  the  creditor  collecting  it  is  entitled. 

We  are  aware  of  the  cases  cited  of  South  worth  v.  Casey,  reported^ 
in  78  Ky.,  395,  and  Fuqua  v.  Ferrel,  70  Ky.,  69.  In  the  first 
case  the  debtor,  before  suit  brought,  sold  some  of  his  property  to  a 
bona  fide  purchaser  and  obtained  the  money,  and  this  court  held  that- 
parties  who  purchased  in  good  faith  could  not  be  compelled  to  sur- 
render the  property  because  the  statute  provides  that  the  court  shall 
compel  every  j>erson  acquiring  by  purchase,  assignment  or  otherwise, 
property  or  effects  of  the  debtor,  after  the  suit  contemplated  by  this 
act  shall  be  instituted,  to  surrender  the  same  to  the  receiver.  Tho 
question  decided  in  that  case  does  not  arise  here,  for  the  reason  that 
none  of  the  estate  of  the  debtor  was  purchased  in  gO(Kl  faith,  but  all 
the  collaterals  and  mortgages  taken  to  secure  antecedent's  debts  by 
an  insolvent  debtor  with  the  design  to  prefer,  and  the  sums  of 
money  collected  by  the  creditor  from  the  collaterals  is  the  money  the 
chancellor  requires  refunded.  The  debtor  has  paid  no  money,  as  in 
case  of  Fuqua  v.  Ferrel,  but  the  creditor  has  collected  it  from  the* 
pledged  estate,  which  pledge  was  an  act  of  insolvency  within  the 
statute.  In  other  words  there  are  no  bona  fide  purchasers  in  this 
case,  and  while  they  are  bona  fide  creditors  they  have  brought 
themselves  within  the  statute  by  obtaining  the  preferments  already 
referred  to.  Bona  fide  creditors  are  not  protected  unless  the  debt  and 
mortgage  are  simultaneously  created  and  executed  before  suit  brought 
without  knowledge  of  the  contemplated  insolvency  and  the  design 
to  prefer.    So  these  cases  have  no  application  here. 

The  Judgment  below  is  affirmed  on  the  original  and  reversed  on 
the  cross  appeal  as  to  James  Baker  and  the  bank.  They  must  come 
in  like  any  other  creditor  except  as  to  the  homestead.  This  the. 
debtor  had  the  right  to  dispose  of. 


Greenup  County  v.  Maysville  &  Bifi  Sandy  R.  R.  Co;. 
(Filed  Feb.  9,  1893— ^Yo^  to  be  reported,) 

1.  Dedication  and  accdptancc  of  highway — Evidence — In  an  action  by  a  connty 
af^ainst  a  railroad  com  pan  j  for  damages,  caused  by  defendant's  failure  to 
restore  a  public  hi(;hway,  that  had  been  crossed  and  injured  daring  the  con- 
struction of  the  railroad,  in  such  a  manner  as  not  to  destroy  its  usefulness^ 
the  plaintiff  must  prove  both  a  dedication  of  such  highway  and  its  accept- 
ance by  the  proper  authority. 

Such  dedication  and  acceptance  may  be  shown  by  parol  evidence  of  un- 
interrupted and  adverse  use  of  the  highway  as  such  by  the  public  as  a  right 
for  the  period  of  fifteen  years.  A  conclusive  presumption  of  its  dedication 
and  acceptance  arises  from  the  adverse,  uninterrupted  use  for  such  a  pe- 
riod. 

2.  Sxime — Peremptory  instntction — In  this  action  against  a  railroad  to  restore 
a  county  road  destroyed  by  it,  the  evidence  for  the  county  showed  that  the 
highway  had  been  openly  and  notoriously  used  by  the  public  and  controlled 
by  the  connty  authorities  for  thirty  years;  that  in  1857  the  old  road  fell  into 
a  river  and  a  new  one  was  opened  and  worked  and  used  as  such  until  a  few 
▼ears  ago,  when  about  100  yards  of  it  fell  into  the  river  and  a  new  road  for 
that  distance  was  opened  and  used,  and  that  since  the  bringing  of  the  suit 
the  defendant  caused  a  new  road  to  be  opened  on  a  hill  in  the  place  of  thia. 
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old  one.  Held — That  the  question  as  to  the  dedication  and  acceptance  of 
the  old  road  as  sach  sboald  have  been  sabmitted  to  the  jury  ander  proper 
snstraction,  and  it  was  error  to  give  a  peremptory  instroction  for  the  de- 
ifendant. 

The  acceptance  of  the  new  road  over  the  hill  by  the  coanty  should  have 
4>een  considered  by  the  jary  in 'mitigation  of  damages  for  the  debtrnction  of 
4he  old  one. 

iB.  E.  Rde  a«d:Ed.  iF.  J)ulin  for  appellant. 
Wads  worth  &  Son  and  B,  P.  Bennett  for  appellee. 
Appeal  from  Greenup  Circuit  Court. 
•  Opinion  of  the  court  by  Chief  Justice  Bennett. 

By  section  12  of  an  act  approved  March  4,  I80O,  the  appellee, 
when  necessary  for  the  construction  of  its  road,  had  a  right  to  inter- 
•«ect  or  cross  any  road  or  hijfhway  lying  in  or  across  its  route,  or  to 
change  the  location  of  a  road  or  highway  during  the  progress  of  the 
<;onstruction  of  its  road,  but  it  was  made  imperative  upon  the  appel- 
4ee  to  restore  the  road  or  highway  thus  intersected  or  crossed  to  its 
former  state,  or  in  a  sufficient  manner  not  to  destroy  its  usefuln<fss, 
*etc. 

The  appellant,  Greenup  county,  instituted  this  action  against  the 
appellee  to  recover,  da  mages  for  its  failure  to  restore  a  public  road 
that  it  crossed  in  such  manner  as  not  to  destroy  its  usefulness,  etc. 
A  demurrer  was  sustained  to  the  petition  by  the  lower  court,  but 
this  court  reversed  the  case  upon  the  ground  that  the  petition  set  up  a 
cause  of  action.  (See  MS.  opinion,  June  6th,  1889, 11  Ky.  Law  Rep., 
K)9.)  Upon  the  return  of  the  case  an  issue  was  formed  out  of  chan- 
cery, and  the  case  was  submitted  to  a  jury  to  try  the  question  of 
•damages.  The  court,  upon  hearing  the  evidence,  instructed  the  jury 
to  find  for  the  appellee,  which  was  done,  and  the  case  was  dtsmL^sed. 
The  appellant  has  again  appealed  to  this  court.  It  is  well  settled 
a  road  or  street  dedicated  to  the  public  must  be  accepted  by  the 

.county  court  or  town.  Both  a  dedication  and  acceptance  must' con- 
cur. The  acceptance  must  be  by  the  proper  authority,  either  "upon 
its  records  or  by  the  continual  use  and  recognition  of  the  ground  as 
a  highway  for  such  length  of  time  as  would  imply  an  acceptance. 
The  use  of  a  road  by  the  public  for  fifteen  years  or  more,  with  exer- 
cise of  power  on  the  part  of  the  county  court  over  it,  appointin$c 

-overseers  over  it,  etc.,  would  constitute  it  a  highway."  (Gedgev. 
<>>mmonwealth,  9  Bush,  64;  Wilkins  v.  Barnes,  79  Ky.,  323.) 

It  seems  to  be  settled  that  a  grant  of  a  right  of  way  and  its  accept- 
ance by  the  proper  authority  and  in  the  proper  manner  will  be  con- 

'Clusively  presumed  from  an  uninterrupted  and  adverse  use  by  the 
public  as  a  right,  and  not  the  effect  of  mdulgence  or  permission  for 
the  period  of  fiteen  years  or  more. 

Such  use  may  be  established  by  parol,  and  when  so  established  the 

^dedication  and  acceptance  of  it  by  the  proper  authority  and  in  the 
proper  manner  will  be  conclusively  presumed. 

Now  there  was  evidence  that  the  road  in  controversy  had  been 
•*notoriously  and  openly  used  by  the  public  as  a  highway"  forthirt>* 
years;  that  it  had  been  overseered  by  the  authority  of  the  county  all 
that  time;   that  in  1857  the  old  road  having  slid  into  the  Ohio 

•xiver  and  a  new  road  was  opened,  which  has  been  used  and  worked 
ever  since  as  the  old  road  had  been  used  and  worked;  that  a  few  years 

:ago  about  a  hundred  yards  of  the  new  road  slid  into  the  river;  a  new 
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one  for  that  distance  wa&  opened  up  and  used  ai>d  worked  as  before; . 
that  since  this  suit  was  brought  the  appellee  caused  a  new  road  to  be 
opened  on  the  hill,  intending  it  to  be  in  place  of  the  old  road  on  the 
river,  etc. 

Now  it  seems  to  us  that  the  question  as  to  whether  or  not  the  old » 
road,  as  moved  back  in  the  manner  indicated,  was  dedicated  and 
accepted  by  the  et)unty  court  ^.expressly  or  presumably,  by  an  adverse- 
user  for  fifteen  years  or  more,  as  indicated,  or  whether  or  not  the  ap- 
pellee opened  the  new  road   on  the  hill  in  lieu  of  the  old  road^ 
which  was  accepted  by  the  proper  authority  in  the  manner  indicated^, 
should  have  been  submitted  to  the  jury;  and  in  the  event  that  the 
jury  found  that  the  old  road  was  a  public  road,  and  that  the  new 
road  on  the  hill  was  opened  and  accepted  as  indicated,  then  the  jury 
should  consider  the  latter  fact  in  mitigation  oi  damages. 

The  judgment  Ls  reversed  and  the  cause  is  remanded,  with  direc- 
tions to  proceed  consistently  with  this  opinion. 


lMa30DEN  V.  CULLEY. 

iFiled  Feb.  9,  1893.) 

1.  Right  of  appeal  from  decision  of  contesting  board  concerning  result  of  electioT> 
— Either  of  the  caDdidates  for  the  office  of  justice  of  the  peace  may  appeal' 
from  the  decision  of  the  contesting  board,  which  decided  that  the  yote  was  a 
tie  between  them  and  settled  the  same  by  lot ;  and  the  ansaccessfnl  candi- 
date before  the  contesting  board  is-  not  estopped  from  asserting  his  right  by. 
appeal  by  haying  agreed  to  a  particular  mode  of  settling  the  question  by 
lot. 

2.  Contested  election — Evidence — Th«  statement  of  the  voter  that  he  was 
born  on  a  certain  day,  and  that  he  was  twenty-one  years  of  age  before  the- 
election  day,  is  corroborated  by  other  evidencev  and  is  sufficient  to  support' 
the  finding  of  the  circuit  co^t  that  he  was  a  legal  yoter/ 

Blue  <Sb  Blue  and  F.  J.  Imboden  for  appellant. 

Nunn  &  Cruce  for  appellee. 

Appeal  from  Oittenden  Circuit  C6urt. 

Opinion  of  the  court  by  Judge  Hazellrigg.  - 

The  right  to  the  oflBice  of  justice  of  the  peace  in  Bell's  Mines  pre- 
cinct, in  Crittenden  cou^ity,  Ky.,  is  involved  in  this  appeal.  ■ 

Calley>  the  appellee,  over  hisobjection,  was  deprived  of  four  votes.- 
on  the  ground  ot  alleged  illegality,  by  the  contesting  board  of  elec- 
tions, and  when  his  total  vote  was  counted,  after  it  was  thus  reduced,, 
the  vote  betweea  his  opponent,  Imboden,  and  himself  was  found  to 
be  a  tie. 

Whereupon  the  right  to  the  oflBce  was  determined  by  lot,  in  the- 
following  manner,  namely:  "  Ten  slips  of  paper  were  prepar^,  each' 
having  a  number  written  on  it,  folded  up  and  placed  in  a  hat 
and  well  shaken.;,  after  which  A.  J.  Pickens  was  selected  by  the- 
contestant,  and  H.  A.  Haynes  for  the  contestee,  to  draw  out  said^ 
slips,"  and  it  appeared  from  a  count  of  said  drawing  that  the  con* 
testant  **  had  drawn  fifty-three  and  thet:ontestee  forty-eight  in  num- 
ber, which  gave  the  contestant,  Imboden,  .the  greatest .  number  by 
five."  He  was  thereupon  adjudged  to  be  duly  entitled  to  the  office* 
by  said  board. 
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Culley  appealed  from  this  decision  to  the  Crittenden  Circuit  Court, 
«nd  there  he  was  adjudged  to  be  entitled  to  one  of  the  four  vote» 
denfetl  hinn  by  the  lower  tribunal,  and  was,  therefore,  declared 
•elected  by  a  majority  of  one  vote. 

Imboden  now  brintys  the  case  to  this  court,  insisting  that  Calley^ 
*'  havinj^  aj?reed  to  this  metho<l  of  settling  the  question  as  to  his 
right  to  said  office,  is  thereby  estopped  from  asserting  any  further 
right ;  "  and  that  the  circuit  court  had  no  jurisdiction  of  his  appeal. 
We  do  not  so  understand  the  law. 

We  do  not  find  that  the  appellee  made  any  agreement  on  the  sub- 
ject. The  law  pointed  out  the  course  to  be  pursued  in  case  of  a  tie, 
and  the  board  adopted  it. 

The  circuit  court,  under  the  express  language  of  the  statute  (sec- 
tion 6,  article  7,  chapter  33,  General  Statutes),  is  given  jurisdictioa 
on  appeal  from  the  decision  of  the  board,  at  the  instance  of  any  per- 
son in  interest,  feeling  himself  aggrieved. 

The  board  had  deprived  Culley  of  four  votes;  he  felt  "himself 
aggrieved"  thereby,  and  had  a  clear  right  of  appeal. 

The  appellant  also  insists  that  the  vote  of  Thomas  Kemp,  which 
was  counted  for  appellee  in  the  circuit  court,  was  an  illegal  vote. 
Kemp  himself  proves  that  he  was  born  on  July  4,  1869,  and  was, 
therefore,  iwenty-one  years  of  age  in  July,  before  the  election.  It 
may  be  true,  as  seriously  asserted  by  counsel  of  appellant,  that  this 
is  hearsay  testimony  (it  could  not  well  be  otherwise),  but  he  is  cor- 
roborated by  Taylor,  one  of  the  judges  of  the  election,  who  hid 
known  him  since  hih  birth  and  who  knew  that  he  was  born  in  1869, 
because  it  was  the  year  witness  had  moved  to  the  place  on  which  he 
then  lived. 

That  he  was  born  in  1870  was  testified  to  by  an  uncle  of  Kemp, 
who  compared  his  age  with  that  of  his  daughter,  but  we  can  not 
upturn  the  finding  of  the  lower  court  on  the  facts  of  the  ease,  espe- 
-cially  when  the  preponderance  of  the  proof  sustains  the  decision. 

The  judgment  is  aj?!r>merf.  ^ 


The  American  Land  &  Improvement  Co.  v.  Crawford. 

{Filed  Feb.  2,  1893--xYo^.  to  be  reported.) 

Vendor  and  vendee — Adverse  possession — Parties  to  action — For  answer  to  an 
action  by  a  vendor  on  purchase  money  notes  for  412  acres  of  land  coaTeyed, 
-the  vendee  asked  a  rescission  of  the  contract  of  sale  on  the  ground  that  j50 
acres  of  the  land  was  in  the  actual  adverse  possession  of  certain  parties  at 
i)he  date  of  the  conveyance.  The  deed  of  conveyance  recited  that  the 
vendee  was  put  in  possession  of  the  entire  tract.  On  the  trial  the  evidence 
was  conflicting  as  to  whether  any  one  was  in  adverse  possession  of  the  150 
acres  at  the  date  of  the  conveyance.  The  vendee  offered  to  file  an  amendMi 
answer  making  the  adverse  claimants  parties  to  the  action  and  requiring 
them  to  assert  their  claim.  The  court  refused  to  permit  it  to  be  filed. 
Held — That  the  adverse  claimants  were  proper  parties  to  a  final  determina- 
tion of  the  cause  of  action  and  should  have  been  made  parties.  The 
amended  answer  should  have  been  filed. 

W.  H.  Holt  and  J.  B.  White  for  appellant* 

Appeal  from  Lee  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 
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The  appellee  sold  and  conveyed  by  deed  412  acres  of  land  to  the 
appellant.  The  deed  recites  that  the  appellant  was  put  in  posses- 
sion of  the  land.  The  appellant  was  sued  on  one  of  the  purchase 
money  installments.  He  made  defense,  asking  for  a  rescission  of 
the  contract  upon  the  ground  of  fraud,  and  that  about  150  acres  of 
'the  land  covered  by  the  said  deed,  to- wit,  all  that  part  lying  north 
of  the  Crow  and  Adams  line,  was  at  the  time  of  the  conveyance  in 
the  actual  adverse  possession  of  Davis  <&  Creech. 

In  the  record  there  is  not  sufficient  evidence  of  fraud  to  authorize 
the  court  to  set  aside  the  contract.  Therefore,  the  question  as  to  a 
portion  of  the  land,  and  how  much,  if  any,  being  in  the  adverse 
possession  of  Davis  &  Creech,  is  the  only  matter  before  this  court. 
IJpon  that  subject  the  appellee  swears  positively  that  there  was  none 
of  the  land,  at  the  time  of  the  conveyance,  covered  by  the  deed,  in 
the  adverse  possession  of  Davis  &  Creech,  or  others,  except  the  three 
small  parcels  mentioned  in  the  deed;  that  he  put  the  appellant  in 
the  posession  of  all  the  land  covered  by  the  deed.  On  the  other 
hand,  the  appellant  produces  evidence  that  all  the  land  north  of 
the  Crow  ana  Adams  line  was,  at  the  time  of  the  conveyance,  and 
is  now,  in  the  actual  adverse  possession  of  Davis  &  Creech.  The 
appellant,  by  an  amendment  to  its  answer,  offered  to  make  Davis  <fc 
Creech  parties  for  the  x)urpose  of  having  them  set  up  and  establish 
their  adverse  possession,  if  any  they  had  ;  but  the  court  refused  to 
allow  it.  We  think  that,  under  the  circumstances,  Davis  A  Creech 
ought  to  have  been  made  parties,  requiring  them  to  set  up  their  ad- 
verse possession  and  extent  of  it,  if  any  they  had,  because  the  evi- 
dence as  to  the  matter  is  contradictory,  and  any  judgment  in  the 
■ease,  as  it  now  stands,  would  not  settle  the  rights  of  all  the  parties 
concerned,  in  the  subject  matter.  If,  as  in  this  case,  the  judgment 
was  in  favor  of  the  appellee,  the  right  of  Davis  &  Creech  would  not 
be  affected  by  it ;  and  if  they  were,  in  fact,  in  the  adverse  possession 
of  the  land,  they  could,  and  doubtless  would,  hold  it  as  before,  and 
not  be  required  to  take  any  action  to  protect  their  rights,  ana  the 
contnict  being  void  to  the  extent  of  the  champerty,  the  appellant 
could  take  no  action  against  them  to  recover  the  land  by  virtue  of 
superior  title  in  them.  Nor  would  the  judgment  in  favor  of  the 
appellee  as  to  superior  title  and  amicable  possession  bind  Davis  & 
Creech.  It  seems  to  us,  therefore,  that  Davis  <!- Creech  ought  to 
have  been  made  parties  to  the  action  and  required  to  set  up  their 
claim  and  adverse  possession,  if  any  they  had,  f-o  that  the  ccurt 
could  render  a  judgment  binding  all  the  parties  concerned. 

The  judgment,  for  the  reason  indicated,  is  reveraed,  and  the  court 
is  directed  to  let  the  amendment  be  filed  and  Davis  &  Creech  be 
made  parties ;  and  the  court  will  then  proceed  with  the  case  as  it 
thinks  right. 

There  is  no  brief  on  file  for  the  appellee. 


Combs  v.  Commonwealth. 
(Filed  Feb,  11,  1893.— A^o^  to  be  reported,) 

Criminal  law — Evidence — On  the  trial  of  ftppellant  for  marder,  evideooe 
that  he  hnd  previoDRly  been  tried  and  conyicted  for  nnlawfally  selling  liqnor 
was  incompetent  and  prejudicial. 

The  evidence  in  this  case  mast  be  confined  to  the  circnmstances  attending 
the  homicide  for  which  appellant  was  indicted. 
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W.  P.  Bentley,  Wilson  &  Hawlings,  Simeon  Johnson  and  J.  M^ 
Bicknell  for  appellant. 

W .  J.  Hendrick  for  appellee. 

Appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Jud^re  Pryor. 

The  appellant  was  indicted  with  others  in  the  Knott  Circuit  Court 
for  the  murder  of  one  Artrip. 

The  object  of  the  State  seems  to  have  been  to  establish  a  conspiracy 
between  several,  the  appellant  beinp:  one  of  them,  to  take  the  life  of 
the  deceased,  but  as  to  this  branch  of  the  case  there  is  an  absence  of 
proof. 

A  number  of  younjr  men,  while  at  a  corn  husking,  who  seem  to 
have  been  loaded  with  both  pistols  and  whisky,  and  in  the  presence 
of  young  ladies  whom  they  were  expected  to  entertain,  became 
beastly  drunk,  and  in  this  condition,  without  any  apparent  cause, 
drew  their  pistols  and  began  firing  in  the  house,  making  it  danger- 
ous for  all  present  and  causing  the  young  ladies  to  flee  from  the 
house  for  safety. 

It  was  a  disgraceful  scene— one  that  could  be  15oked  for  in  savage 
life,  but  would  never  be  expected  to  occur  in  a  civilized  commur 
nity. 

If  such  disgraceful  conduct  could  be  punished  by  confinement  m 
the  penitentiary,  all  present  and  participating  in  this  drunken  row 
ought  to  be  within  its  walls. 

The  guilt  of  the  accused  is  established  from  the  fact  that  he  had  a 
pistol,  and  if  the  death  of  Artrip  was  caused  by  the  indiscriminate 
firing  in  the  house  of  Grear,  the  evidence  would  be  sufi9cient  to  show 
guilt. 

When  Artrip  was  last  seen  he  was  in  the  presence  of  the  accused,, 
and,  as  the  proof  conduces  to  show,  with  pistol  in  hand.  The  ac- 
cused was  leaving  the  house  as  fast  as  possible ;  had  passed  through 
the  ffate  into  the  highway  and  Artrip  at  his  heels.  Others  were  ia 
pursuit  of  or  following  Artrip,  and  whether  for  the  purpose  of  pre- 
venting Artrip  from  killing  the  accused,  or  for  the  purpose  of  taking 
Artrip's  life,  is  in  doubt.  After  these  parties  reached  the  highway 
two  or  more  pistol  shots  were  heard,  and  Artrip,  shortly  after,  was 
found  dead  with  a  shot  in  his  back,  and  was  evidently  shot  by  some 
one  following  behind  him. 

During  the  progress  of  the  trial  testimony  was  admitted  as  to  tbe 
fact  of  the  accused  having  been  arrested  and  convicted  for  selling 
whisky.  The  warrant  was  read  to  the  jury,  the  judgment  of  the 
court,  and  the  fine  imposed,  all  against  the  objection  of  the  accused  by 
hisjcounsel.  The  whisky  sold  by  the  accused  had  no  connection  with 
the  killing.  It  is  not  shown  that  the  accused  sold  it  to  his  young 
friends,  and  the  effect  of  such  testimony  was  to  prejudice  the  jury 
against  him  and  to  authorize  a  conviction  upon  facts  constituting  an 
offense  for  which  the  accused  was  not  l>eing  tried. 

This  alone  reciuires  a  reversal  of  the  conviction,  and  when  the  case 
returns  confine  the  Commonwealth  to  its  testimony  to  what  took 
place  at  the  time  of  the  killing,  as  mere  talk  in  the  neighborhood 
should  have  nothing  to  do  with  this  trial. 

Reversed  and  remanded  for  a  new  trial  consistent  with  this  opin- 
ion. 
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Louisville  Banking  Co.  v.  Eisenman,  Ar, 
(Filed  Feb.  23,    1893— iVb<  to  be  reported.) 

1.  Corporations — Purchase  by  one  stockholder  of  all  ihf  slaek — While  one  person 
can  not  orfl:Hnize  a  corporation,  under  chapter  ^6  of  the  General  StAttiteB, 
yet  when  a  corporation  has  been  created  under  that  atatqle^  with  the  stook 
distributed  amon^  several  stockholders,  the  pnrchaBe  by  une  of  them  in 
good  faith  of  all  the  stock  does  not  destroy  th«  exiatunee  of  the  corpora- 
tion,  bot  merely  suspends  its  franchise  until  tht;  stock  ma^  be  trnu^ft^rred  to 
others;  and  while  in  the  meantime  the  corporate  property  is  liable  for  thd 
indiyidaal  debts  of  the  sole  owner,  and  subsequent  purchasers  of  ^tock  tnke 
it  subject  to  the  liens  or  equities  of  his  creditors  cr«^ated  prior  to  the  trann* 
fer  of  the  stock  to  them,  yet  the  individual  property  of  the  sole  owner  is 
not  liable  for  debts  created  by  him  on  behalf  of  mid  in  the  nntne  of  the  cor- 
poration; the  parties  contracting  with  him  as  a  corporation  gtit  all  the^ 
bargained  for  when  they  subject  the  corporate  property  to  the  payment  of 
their  debts. 

2.  Same — In  corporations  other  than  such  as  are  created  under  chapter  56 
of  the  General  Statutes  the  purchase  by  one  stockhoLder  of  all  the  sCock  doea 
not   dissolve  the  corporation  or  suspend  its  frauchti^e, 

3.  Failure  of  stockholders  to  pay  in  stock  requirtd  bej^rt  If^iftnhtg  dust  a  ess — 
In  the  absence  of  a  fraudulent  purpose,  the  failure  of  the  Ftookholders  io  a 
corporation  created  under  the  statute  to  pay  in  ^11  the  Htock  required  to  be 
paid  in  before  beginning  business  does  not  render  theua  liable  under  that 
provision  of  the  statute  giving  a  right  of  action  RK^iuflt  the  members  of  thu 
corporation  in  favor  of  any  person  who  haa  betn  injured  through  their 
^'intentional  fraud"  in  failing  to  comply  cubstaotially  with  the  articlea  of 
incorporation. 

4.  5if7/;/e^— The  claim  of  the  corporation  against  a  stockholder  for  stook 
subscribed  and  not  paid  in  forms  a  part  of  the  assets  of  the  tjorporatiou  and 
may  be  subjected  by  its  creditors. 

Barnett,  Miller  «&  Barnett  and  Bright  &  Brandeis  for  appellant, 

Burwell  K.  Marshall  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

A  corporation  styled  the  Eisenman  Bros.  <fe  Co.  wa-^  orgaiiizc^d  under 
chapter  56  of  the  General  Statutes  for  the  purpose  of  enga^in^  in  the 
milling  business,  and  the  purchase  of  grain,  etc. 

The  incorporators  were  Jacob  Kreigheri  sr*,  Bavid  Frantz,  sr., 
and  J.  C.  Eisenman. 

The  capital  stock  of  the  corporation  vtbb  $50,000,  and  by  its  terms 
the  corporation  could  begin  business  when  two-fifths  of  its  stock  had 
been  paid  in. 

There  is  some  conflict  in  the  testimony  as  to  whether  as  much  stock 
as  $20,000  had  been  paid  when  the  corporation  began  to  deal  with 
the  public,  and  we  shall  assume,  for  the  purposes  of  thi-a  case,  that 
only  $15,000  of  paid-up  stock  was  in  the  vaults  of  the  corporation  at 
that  time. 

J.  C.  Eisenman,  the  appellee  here,  purchased  up  the  stock  of  the 
corporation  and  became  the  sole  owner  of  all  the  stock  and  the  cor- 
porate property.    This  purchase  was  made  in  January,  1889. 

The  appellee,  on  account  of  his  individual  indorsements  for  the         • 
corporation,  made  an  assignment  to  the  Germania  Safety  Vault  A 
Trust  Company,  and  the  assignee  instituted  this  action  for  the  pur- 
pose of  settling  up  the  estate  assigned  and  its  distribution  between 
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creditors.  On  the  —  day  of  October,  1889,  the  corporation  also  trans- 
ferred its  assets  to  the  trust  company  for  the  paynoent  of  its  debts.  In 
the  months  of  September,  October  and  November,  of  the  year  1886, 
a  linn  known  as  J.  C.  Mattingfly  &  Sons,  enj^ag^^d  in  the  manufac- 
ture and  sale  of  whisky,  drew  their  drafts  on  the  corporation  of  Eis- 
enman  Bros.  &  Co.  for  large  sums  of  money,  amounting  in  all  to 
about  $20,000. 

The  drafts  were  accepted  by  the  corporation,  indorsed  by  Mat- 
tingly  <fe  Sons,  and  discounted  by  the  Louisville  Banking  Co.,  the 
appellant  in  this  case,  and  placeii  to  tlie  credit  of  J.  C.  Mattingly  & 
Sons. 

The  corporation  of  Eisenman  Bros.  &  Co.  had  no  interest  in  the 
loans,  but  had  accepted  the  paper  for  the  accommodation  of  J.  C. 
Mattingly  &  Sons,  and  of  that  fact  the  appellant,  from  the  facts  and 
circumstances  of  this  case,  must  have  been  fully  apprised,  and  but 
for  the  failure  of  Mattingly  «fe  Sons  the  corporation  of  Eisenman 
Bros.  &  Co.  would  have  continued  solvent. 

The  appellant  instituted  its  action  at  Jaw  and  recovered  a  judgment 
against  the  corporation  of  Eisenman  Bros.  &  Co.  on  the  paper  of 
Mattingly  <&  Sons,  and  had  an  execution  issued  with  a  return  of  no 
property  found. 

Having  been  made  a  defendant  to  the  action  for  a  settlement  of 
the  estate  of  the  appellee  by  his  assignee,  the  Germania  Trust  Com- 
pany, the  appellant  is  seeking  to  make  J.  C.  Eisenman  liable  in  his 
individual  right  for  the  amount  of  the  Mattingly  notes  upon  two 
grounds: 

First.  The  corporation  of  Eisenman  Bros.  <t  Co.  practiced  a  fraud  on 
the  public  when  it  announced  that  it  had  two-fifths  of  its  capital  stock 
paid  in. 

Second.  That  J.  C.  Eisenman,  having  purchased  all  thest(K*k  of  the 
corporation,  the  corporation  ceased  to  exist,  and  the  latter  having  in- 
doited  or  accepted  the  paper,  although  in  the  corporate  name,  will 
not  be  allowed  to  say  that  it  was  a  corporate  liability,  and  more  par- 
ticularly when  the  fact  of  Eisenman  being  the  sole  owner  of  the  stock 
was  unknown  to  the  appellant. 

The  formation  of  this  corporation,  of  which  the  appellant  was  a 
member,  was  had  under  the  General  Statutes,  and  it  is  proper,  there- 
fore, to  refer  to  some  of  the  provisions  of  the  statute  on  that  subject 
in  order  to  reach  a  correct  decision  of  the  questions  made  by  the  ap- 
pellant. 

Section  1  of  chapter  76,  General  Statutes  provides  that  "any  num- 
ber of  persons  may  associate  themselves  together  and  become 
incorporated  for  the  transaction  of  any  lawful  business,  except 
banking  and  insurance  and  for  the  construction  of  railroads,  but 
such  incorporation  shall  confer  no  powers  or  privileges  not  possessed 
by  natural  persons,  except  as  hereinafter  provided.'* 

It  is,  we  think,  manifest  the  Legislature  never  intende<l  to  permit 
one  person  to  conduct  his  ordinary  business  in  the  name  of  a  wrpo- 
ration  so  as  to  exempt  him  from  personal  liability,  or  his  property 
not  embraced  by  or  used  in  his  corporate  business  from  the  payment 
of  a  debt  for  no  other  reason  than  its  being  a  debt  of  the  corpora- 
tion. 

The  purpose  of  the  statute  was  to  enable  two  or  more  persons  poeh 
sessed  of  capital  or  skill  to  associate  themselves  in  business,  aud  to 
limit  their  liability  as  against  the  improvident  debts  of  each  other, 
or  the  act  of  the  corporation  in  the  event  of  pecuniary  loss  in  the  le- 
gitimate and  proper  conduct  of  its  business.  It  invites  the  invest- 
ment of  the  capital  stock  of  one  to  be  placed  in  the  same  business 


Digitized  by  VjOOQIC 


LOUISVILLE    BANKING   CO.    V.    EISKNMAN.    &C.  ^0^ 

^ith  the  skill  of  another,  or  a  combination  of  capital  that  encourages 
trade,  the  burden  of  which  mere  individual  enterprise  would  be  un- 
-willin^  to  assume,  and  it  could  not  have  been  the  legislative  intent 
that  any  one  man  could  form  a  corporation  of  which  he  is  the  crea- 
ture and  sole  stockholder,  so  as  to  limit  his  liability  for  debts  con- 
tracted, and  from  which  he  has  derived  the  benefit,  to  the  extent 
only  of  what  he  might  designate  his  corporate  estate.  He  owns  the 
entire  property  belonging  to  the  corporation— it  is  his.  He  can  sell 
or  dispose  of  it  as  he  pleases,  borrow  money,  acquire  property  in 
the  name  of  the  corporation  for  the  sole  purpose  of  exempting  liim 
from  any  responsibility  other  than  that  belonging  to  the  corpora- 
tion, and,  however  reckless  or  improvident  he  may  be,  has  all  to  gain 
and  nothing  to  lose. 

He  could  make  a  gift  of  the  entire  corporate  estate— dispense  with 
4ill  corporate  forms,  and  to  say,  when  exercising  such  unlimited  con- 
trol, he  is  not  finally  responsible  for  every  debt  he  contracts  would 
be  to  pervert  the  plain  purpose  of  the  statute. 

There  is  no  such  being  in  this  State  as  a  sole  corporation,  and  cer- 
tainly none  such  allowed  to  be  created  by  the  statute. 

This  corporation,  however,  was  properly  organized;  had  its  several 
stockholders  and  board  of  directoi-s,  and  was  prospering  in  the  busi- 
ness until  these  drafts  were  drawn  for  the  benefit  of  Mattingly  & 
Sons.  The  drafts  were  all  made  payable  at  the  Masonic  Savings  Bank^ 
and  no  direct  transaction  was  had  by  the  appellee  and  the  appellant 
with  reference  to  the  paper.  There  is,  in  iact,  no  evidence  showing 
that  the  corporation  ever  authorized  the  acceptance  of  these  drafts, 
and  while  the  paper  was  ntgotiable,  if  the  corporation  actually  ex- 
isted, its  liability  on  the  paper  might  well  be  questioned.  The  ap- 
pellant, however,  maintains  that  this  appellee,  when  he  signed  the 
corporate  name  to  these  drafts,  was  the  sole  owner  of  the  stock,  and 
that  from  the  moment  he  purchased  the  stock  of  Kriegerand  Frantz 
the  corporation  ceased  to  exist. 

The  corporation  may  have  been  virtually  dissolved,  and  yet  we 
are  not  disposed  to  hold  the  appellee  personally  liable  for  the  amount 
of  the  drafts  discounted  by  the  bank.  Both  the  appellant  and  ap- 
pellee were  acting  on  the  belief  that  the  corporation  was  alone  liable 
is  beyond  dispute,  and  the  corporation,  as  it  was  called,  the  appellee 
being  the  sole  owner  of  the  stock,  submitted  to  a  judgment  against 
it  for  the  drafts,  in  an  action  by  the  Bank,  and  the  appellee  is  mak- 
ing no  resistance  to  its  payment  out  of  the  property  of  the  corpora- 
tion, but  insists  that  no  personal  liability  exists. 

The  appellant  has  obtained  all  that  he  contended  for.  There  was 
no  fraud  practiced  upon  it  by  the  apfiellee,  and  certainly  no  inten- 
tion to  bind  himself  personally,  nor  any  of  the  proceeds  of  these 
drafts  applied  to  his  benefit  in  any  manner,  or  to  the  benefit  of  what 
he  supposed  was  an  existing  corporation. 

If  the  stock  had  been  held  as  it  was  originally,  the  pecuniary  con- 
dition oY  the  corporation  would  have  been  the  same,  as  no  act  had 
been  done  by  the  appellee  by  which  the  interast  of  creditors,  or  those 
dealing  with  the  corporation,  would  have  been  prejudiced.  Nor 
are  we  prepared  to  adjudge,  after  a  corporation  has  been  created  by 
the  statute,  with  the  stock  distributed  between  several  stockholders, 
that  the  purchase  by  one  stockholder  of  all  the  stock  destroys  the 
corporate  existence  and  places  all  the  property  of  the  corporation 
upon  the  same  footing:  with  the  other  estate  of  the  individual  stock- 
holder. 

The  legal  title  to  the  estate  of  the  corporation  is  still  vested  in  it, 
and  while  the  stockholder's  interest  could  be  subjected  to  the  pay- 
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ment  even  of  his  individual  debt,  where  he  contracts  in  behalf  of 
the  co]i>oration  and  with  no  fraudulent  intent,  it  seems  to  us  the 
party  with  whom  he  contracts  gets  all  he  bar^ins  for  when  he  sub- 
jects the  corporate  property  to  the  payment  of  his  debt. 

In  the  case  of  Swift  v.  Smith,  65  Md.,  428,  Cruikshanks  owned 
all  the  stock  of  the  corporation  and  executed  a  mortgage  to  Swift  on 
the  corporate  property,  to  secure  the  latter  in  the  sum  of  $17,UU() 
loaned  the  corporation.  The  mortgage  was  signed  by  Cruikshanks 
in  his  own  name  and  that  of  the  corporation,  and,  subsequently, 
Cruikshanks  sold  shares  of  stock  to  third  parties,  who  claimed  that 
this  mortgage,  executed  by  the  sole  owner,  CYuikshanks,  had  n» 
precedence  over  their  stock  ;  that  it  was  the  individual  act  of  Cruik* 
shanks  and  not  that  of  the  corporation. 

The  court  held  that  the  stockholders  took  their  stock  subject  to 
the  mortgage,  and  said  that  whether  in  the  name  of  the  corporation 
or  the  individual  stockholders,  the  latter  being  the  absolute  owner 
in  equity,  if  not  in  law,  the  mortgage  was  effectual  and  the  subse- 
quent ^purchasers  of  stock  took  their  interests  in  the  corporate 
property  with  the  equities  or  incumbrances  placed  upon  it  when 
Cruikshanks  was  the  sole  owner. 

It  is  said  in  that  case  that  ''while  the  purchase  by  Cruikshanks  of 
all  the  stock  in  the  corporation,  and  all  its  property,  did  not  neces- 
sarily work  a  surrender  of  the  franchise,  it  did  virtually,  for  the 
time  being,  suspend  its  operation  as  a  corporation  until  the  election 
of  new  officers  through  new  stockholders  purchasing  from  Cruik- 
shanks. If  from  the  moment  Cruikshanks  became  the  real  owner  he 
had  concluded  to  transact  the  business  as  an  individual,  and  with- 
out the  corporate  name,  can  it  be  doubted  that  the  mortgage  created 
a  valid  equitable  lien  on  the  property,''  etc. 

The  case  cited  comes  nearer  adjudging  that  a  purchase  of  all  the 
stock  by  one  stockholder  dissolves  the  corporation  than  any  we  have 
found,  and  still  such  an  act,  in  the  light  of  the  opinion,  only  sus- 
pends the  operation  of  the  charter,  and  places  the  stockholder  in  a 
condition  where  he  may  abandon  its  provisions  and  control  the 
property  as  his  individual  estate. 

In  the  case  before  us  there  was  no  surrender  of  the  franchise,  hot 
the  business  conducted  in  good  faith,  and  under  the  belief  that  the 
corporate  estate  was  alone  liable.  The  corporation  still  lived  An4 
had  such  vitality  as  enabled  the  holder  of  the  stock  to  transfer  it 
and  proceed  with  the  corporate  powers  'as  if  he  had  never  become 
the  sole  owner,  and  the  argument  that  such  a  construction  as  to  the 
meaning  of  the  statute  would  enable  two  or  more  to  organize  a  cor- 
poration, with  a  view  of  vesting  the  entire  stock  in  one  of  the  cor- 
porators, is  not  available,  for  the  reason  that  the  corporate  property 
in  the  hands  of  one  stockholder,  when  made  liable  by  him  for  his 
corporate  or  individual  debts,  remains  so,  although  he  may  transfer 
the  stock  to  others,  as  they  must  take  it  subject  to  the  incumbrances 
the  sole  stockholder  has  placed  upon  it  prior  to  his  sale  of  the  stock* 
It  must  bo  recollected  that  we  are  determining  alone  in  this  case  the 
meaning  of  the  statute  under  which  these  corporations  are  formed^ 
as  it  is  plain  as  to  both  public  and  private  corporations,  unless  other- 
wise provided  by  the  charter,  the  title  to  the  corporate  property  still 
remains  in  the  corporation,  although  one  may  become  the  sole 
owner  of  the  stock. 

In  Button  v,  Hoffman,  61  Wis.,  20,  it  was  held  that  one  having  pur- 
chased all  the  stock  of  a  private  corporation,  does  not  thereby  become 
the  owner  of  the  property,  and  to  maintain  replevin  must  bring  the 
action  in  the  corporate  name. 
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In  Wilde  v.  Jenkins,  4  Paige,  481,  it  is  said :  "A  conveyance  of  ali 
the  stock  to  a  purchaser  gives  to  such  purchaser  only  an  equitable 
interest  in  tbe  property  to  carry  on  the  business  under  the  act  of  in- 
corporation and  in  the  corporate  nanie." 

In  Winona,  Ac.  R.  Co.v.  St  Paul,  Ac.  R.  Co.,  23  Minn.,  359,  it  is  said: 
'*  The  corporation  is  still  the  absolute  owner  and  vested  with  the 
legal  title  to  the  property,  and  the  real  party  in  interest,  although 
another  has  beconie  the  sole  beneficial  owner  in  its  rights,  property 
and  immunities." 

The  elementary  writers  on  the  subject  all  concur  in  holding  that, 
the  fact  of  one  person  becoming  the  owner  of  all  the  shares  of  stock 
does  not  work  a  <!lissolution  of  the  corporation.  (Cook  on  Stock- 
holders, etc.,  2d  edition,  section  631 ;  Morawetz  on  Private  Corpora- 
tions, page  635.) 

While  we  recognize  the  general  rule  on  the  subject,  sustained  by 
the  authorities  referred  to,  it  must  be  held  that  the  purchase  by  one 
of  all  the  shares  in  a  corporation  created  under  the  statute,  is  a  disso- 
lution of  the  corporation  to  the  extent  that  it  suspends  the  exercise 
of  the  rights  under  the  franchise  until  the  owner  transfew  the  stock 
in  good  faith,  so  as  to  maintain  an  organization  under  the  statute.^ 

There  is  a  difference  between  the  attempt  to  create  one  person  a 
corporation  under  this  statute  and  the  purchase  in  erood  faith  of  all 
the  stock  after  the  corporation  has  been  created.  In  the  first  in- 
stance there  is  no  corporation  ;  and  in  the  last  there  is  a  franchise, 
ti>e  operations  of  which  are  suspended  until  the  stock  may  be  trans- 
ferr^  to  others,  and  while  in  the  hands  of  one  person  the  corporate 
and  individual  property  are,  ordinarily,  alike  liable  for  the  payment 
of  any  debt  contracted  by  the  owner,  and  subsequent  purchasers  of 
stock  take  it  subject  to  the  liens  or  equities  of  the  creditors  of  the 
«ole  owner,  created  prior  to  the  transfer  of  the  stock  to  them. 

In  the  present  case,  as  before  stated,  there  had  been  no  change  in 
the  property  or  conduct  of  the  business  as  to  mislead  or  injure  cred- 
itors. No  fraud  'had  been  practiced  by  the  appellee,  and  the  entire 
credit  was  not  only  given  the  corporation,  but  the  appellant  had 
pressed  it  to  judgment,  and  when  in  a  court  of  equity  the  appellant 
should  be  confined  in  distributing  the  property  of  the  corporation 
to  its  pro  rata  share  of  the  proceeds;  and  neither  the  Individual 
estate  of  the  appellee  assigned  for  the  benefit  of  creditors,  or  the 
appellee  made  personally  liable  for  their  debts  to  the  bank. 

It  is  said  the  appellee  is  liable  to  the  corporation  for  stock  sub- 
scribed and  unpaid,  and,  if  so,  his  liability  to  the  corporation  exists 
and  the  amount  of  stock  owing  by  him,  when  collected,  becomes  a 
part  of  the  corporate  assets,  to  be  distributed  between  the  creditors 
of  the  corporation. 

The  appellant  is  not  entitled  to  the  whole  unless  it  is  the  sole  cred- 
itor, and  so  the  chancellor  below  adjudged.  The  statute  makes  the 
members  of  the  corporation,  or  such  of  those  who  are  guilty  of  in- 
tentional fraud  in  (ailing  or  refusing  to  comply  substantially  with 
the  articles  of  incorporation,  liable  to  an  indictment,  and  it  is  urged 
in  argument  that  the  failure  to  pay  up  all  the  stock  required  to  be 
paid  by  the  act  of  incorporation  was  a  fraud  on  the  appellant,  who 
did  not  deal  with  the  corporation  until  long  after  it  begim  to  do  busi- 
ness. 

If  the  stock  was  not  paid  up,  this,  in  the  absence  of  a  fraudulent 
purpose,  did  not  make  the  stockholder  individually  liable  for  all  the 
debts  of  the  corporation,  and,  besides,  the  proof  shows  that  the  stock 
paid  in  ^nd  the  assets  of  the  corporation  were  amply  sufficient  to  pay 
^U  thfi indebtedness^  excepting  the  drafts  drawn  by  Mattingly  <&  Sons, 
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and  this  indebtedness  was  created  long  after  the  corporation  had  been 
brganized,  and  was  conducting  a  prosperous  business. 

This  view  of  the  question  is  sustained  by  the  case  of  the  National 
Bank  of  Salem  v.  Jas.  F.  Almy  &  Co.,  117  Mass.,  476. 

We  perceive  no  reason  for  reversing  the  judgment  below,  and  the 
same  is  affirmed. 

Judge  Pryor  delivered  the  following  response  to  petition  for  re- 
hearing: 

There  is  a  manifest  distinction  between  this  case  and  Brannin,  ^.v. 
Loving,  <fec.,  82  Ky.,  370.  In  that  case  the  ^corporation,  for  its  own  bene- 
fit, drew  on  Skillinan  &  Mitchell  for  15,000.  The  paper  was  accepted 
by  them  for  accotirimodation  and  afterward  indorsed  to  Brannin  & 
Co.  by  the  president  of  the  corporation,  who  knew  the  condition  of 
the  corporation  and  that  he  was  violating  the  provisions  of  the  char- 
ter. 

In  this  case  the  corporation  of  Eisenman  <fe  Bros,  were  the  acceptors 
for  accommodation  only,  and  it  is  apparent  the  bank  knew  it,  and 
not  only  so,  the  bank  pursued  the  corporation  to  judgntent,  and  is 
now  in  a  court  of  equity  seeking  to  subject  not  only  the  a.sset8  of 
the  corporation,  but  to  make  its  president  personally  responsible  for 
the  debt. 

The  good  faith  of  the  appellee  can  not  be  questioned.  The  appel- 
lant obtained  all  it  bargained  for,  and  there  is  no  reason  for  fixing 
an  individual  liability  on  Eisenman  for  this  debt. 

Petition  overruled. 
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City  of  Owenbboro  v.  Weir,  Weir  A  Walker. 
{Itled  Feb.  22,  1893.) 

1.  A  contract  made  with  a  municipal  cotporation  beyond  the  scope  of  its  oor* 
porate  powers  is  Toid,  and,  therefore,  persons  contracting  with  soch  corpo- 
rations must,  at  their  peril,  inquire  into  the  power  of  the  corporation  or 
its  officers  to  make  the  contract. 

2.  Pcwer  of  mayor  to  employ  attorney — The  mayor  of  a  city  has  no  power 
either  to  authorize  litifi^ation  in  behalf  of  the  city  or  to  control  it  nnlest  the 
emergency  be  serious  and  the  necessity  grave  and  impendiof;.  Therefore, 
an  attorney  employed  by  the  mayor,  where  no  such  emergency  exists,  can. 
not  recover  of  the  city  compensation  for  hiA  seryioes. 

Under  a  city  charter,  which  vested  in  the  city  council  the  control  of  the- 
property  of  the  city  and  the  power  to  prevent  encroachments  upon  its- 
streets  or  public  squares,  the  mayor  of  the  city  had  no  power  to  authorise 
the  city  attorney  to  bring  suit  to  enjoin  a  threatened  encroachment  upon 
ground  which  he  believed  belonged  to  the  city,  or  to  employ  an  attorney  to 
assist  in  the  prosecution  of  the  soit,  and  an  attorney  thus  employed  without 
the  consent  of  the  city  council,  can  not  look  to  the  city  for  compensation.- 


J.  A.  Dean  for  appellant. 
C.  S.  Walker  for  appellees. 
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Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

It  is  a  settled  principle  of  law  that  a  contract  made  with  a  munic- 
ipal corporation,  beyond  the  scope  of  its  corporate  power,  is  void, 
and,  therefore,  persons  contracting  with  them  must,  at  their  peril, 
Inquire  into  the  power  of  the  corporation,  or  its  officers,  to  make  the 
contract.  While  it  is  true  that  these  bodies  politic  have  the  power, 
acting  through  their  proper  officers,  to  employ  an  attorney  to  prose- 
cute or  defend  suits  in  which  the  municipality  has  an  interest,  the 
question  here  is:  Has  the  mayor  of  a  city  the  right  to  employ  an 
attorney,  without  authority  from  the  council,  and  make  tlie  city 
liable  for  the  amount  of  his  fees? 

Under  the  charter  of  the  city  of  Owensboro  its  corporate  powers 
are  divided  into  three  distinct  departments,  the  legislative,  execu- 
tive and  judicial,  and  it  is  in  that  instrument  provided  that  no  per- 
son or  officer  of  one  division  shall  exercise  any  power  properly  be- 
longing to  either  of  the  others,  except  as  he  is  expressly  permitted 
and  empowered  to  do  so  by  the  provisions  of  the  charter. 

We  have  to  do  with  the  legislative  and  executive  departments 
only  in  the  consideration  of  this  case,  the  first  consisting  of  the 
mayor  and  board  of  council  men,  and  known  as  the  common  council 
of  the  city;  and  the  latter,  of  its  mayor. 

Does  the  charter  (Session  Acts  1881,  volume  1,  page  817,)  confer 
upon  the  mayor,  acting  alone  or  independent  of  the  common  coun- 
cil, the  power  to  bind  the  city  by  contract,  or  is  that  most  important 
function  vested  solely  in  the  legislative  branch  of  the  city's  gov- 
ernment? 

The  powers  of  the  common  council  and  mayor  are  plainly  pointed 
out  in  that  instrument.  The  common  council  is  given  control  of  the 
finances  and  all  property,  real  and  personal,  belonging  to  the  citv; 

{)Ower  to  prohibit  persons  from  trespassing  upon  or  injuring  its  pucK 
ic  grounds;  the  further  power  to  appoint  all  agents  necessary  to 
carry  into  effect  its  laws  and  ordinances,  and  to  prevent  and  remove 
any  and  all  encroachments  into,  or  upon,  any  street,  alley,  sidewalk^ 
avenue  or  public  square  of  the  city,  and  to  exercise  complete  and 
perfect  control  over  all  public  squares  or  commons  belonging  to  the 
city,  and  over  all  its  property,  real  or  personal,  within  or  beyond  its 
limits. 

The  mayor  shall  see  that  the  laws  of  the  city  are  faithfully  exe- 
cuted, and  shall,  from  time  to  time,  give  to  the  common  council 
information  of  the  state  and  condition  of  the  corporation,  and  rec* 
onimend  to  its  consideration  such  measures  as  he  may  deem  expe- 
dient, and  for  that  or  any  other  purpose  may  call  special  meetings 
of  that  body  whenever  it  is,  in  his  opinion,  necessary  to  the  interest 
of  the  city. 

This  was  an  agreed  case,  submitted  to  the  court  without  action 
for  Judgment,  and  from  the  statement  and  exhibits  it  presents  the 
following  facts:  The  county  court  of  Davieps  county  was  about  to 
enclose  within  its  public  square  a  piece  of  ground  adjacent  thereto, 
which  the  mayor  believed  belonged  to  the  city,  without  calling 
the  common  council  together  he  authorize<i  the  city  attorney  to 
bring  an  action,  enjoining  the  county  authorities  from  encroaching 
upon  the  property,  and  then  employed  the  appellees,  as  counsel  in  the 
case,  to  assist  the  city  attorney  in  its  further  prosecution.  All  these 
steps  were  taken  at  the  instigation  of  the  mayor  alone,  without  the 
authority  of  the  common  council,  which  neither  ordered  the  insti- 
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tution  of  the  action  nor  the  employment  of  the  attorneys.  Indeed, 
at  ite  first  meetins^  there^fter,  and  from  the  record,  we  Judge  that  it 
was  a  meeting  held  for  that  purpose  alone,  as  it  is  called  an  informal, 
rather  than  a  regular,  meeting,  the  common  council  instructed  the 
city  attorney  to  dismiss  the  suit,  and  this  was  at  once  done. 

The  value  of , the  appellees'  services  are  not  disputed,  the  only 
question  being  did  the  action  of  the  mayor  bind  the  city  to  pay  for 
tnem?    It  seems  clear  to  us  that  it  did  not. 

A  piece  of  ground,  which  the  mayor  claimed  was  the  property  of 
the  city,  was  about  to  be  enclased.  What  right  had  he,  the  execu- 
tive of  the  city  government,  to  act  alone  in  the  matter?  Why  not 
call  together  the  common  council,  and  let  that  body  act,  or  refuse  to 
act,  at  its  pleasure?  In  it,  and  not  in  him,  was  vested  the  control  of 
the  property  of  the  city,  and  the  power  to  prevent  any  anti  all  en- 
croachments upon  its  streets  or  public  squares.  Yet  with  these 
powers  so  pointedly  and  specifically  given  to  the  legislative  branch 
of  the  city  govern niient,  the  executive,  in  the  face  of  the  prohibition 
of  the  charter,  attempted  to  exercise  an  authority  "properly  belong- 
ing to  the  other." 

Said  the  court,  in  Newberry  v.  Fox,  37  Minn.,  141,  "the  doctrine 
of  ultra  vires  has,  with  good  reason,  been  applied  with  greater  strict- 
ness to  municipal  bodies  than  to  private  corporations,  and,  in  gen- 
eral, a  municipality  is  not  estopped  from  denying  the  validity  of  a 
contract  made  by  its  officers,  when  there  has  been  no  authority  for 
making  such  a  contract." 

In  City  of  Bryan  v.  Page,  51  Texas,  532,  the  claim  of  the  attorneys 
did  not  rest  upon  any  ordinance  of  the  council,  but  upon  the  action 
of  the  mayor  alone,  in  employing  them  to  prepare  an  opinion  u|K}n 
a  matter  of  interest  to  the  city.  The  court  tiiere  say  that  the  claim 
of  the  attorneys,  that  the  city  was  bound  to  pay  them,  because  of 
the  employment  by  the  mayor,  could  not  be  maintained,  as  if,  said 
the  court  further,  a  municipal  corporation  can  be  held  liable  on  an 
implied  contract;  when  the  charter  has  withheld  the  authority  to 
maKe  an  express  contract  it  is  easy  to  evade  and  render  useless  such 
restrictions  in  their  charters. 

An  ordinance  of  the  city  of  Louisville  provided  that  no  contract 
should  be  binding  on  the  city  until  it  had  been  approved  by  both 
branches  of  the  general  council. 

In  Murphy  v.  The  City  of  Louisville,  9  Bush,  189,  a  contract  made 
by  the  mayor  with  Murphy  was  approved  by  the  board  of  aldermen, 
but  not,  so  far  as  the  record  showed,  by  the  common  council.  There 
the  court  said  that  "if  the  approval  of  the  common  council  can  be 
dispensed  with,  the  approval  of  the  board  of  aldermen  would  be 
equally  as  unnecessary,  and  the  mayor  alone  left  with  the  sole 
power  of  executing  all  such  contracts  for  the  city.  These  saf<^uards, 
devised  by  legislative  wisdom  for  the  protection  of  municipul  corpo- 
rations, would  thus  l)e  disregarded  and  the  city  placed  within  the 
power  of  an  official  who  might  be  bold  and  reckless  enough  to  ren- 
der nugatory  those  conservative  powers  so  necessary  to  the  faithful 
administration  of  every  city  government." 

«  In  Butler  v.  City  of  Charleston,  7  Gray,  14,  Butler  sued  for  ser- 
vices rendered  to  the  city  council.  The  evidence  showed  that  be 
was  employed  by  four  aldermen,  an  act  wholly  unofficial,  which 
was  never  ratified  by  the  council.  It  was  held  that  he  could  not  re- 
cover. 

We  find  two  cases  where  the  city  was  made  liable  by  the  action  of 
the  mayor  in  employing  attorneys  without  the  authority  of  the 
council.    One,  the  City  of  Memphis  v.  Adams,  9  Heisk,  518;  and 
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tthe  other,  City  of  Louisville  v.  Murphy,  86  Ky.,  53,  and  we  will 
briefly  review  them. 

The  mayor  and  the  register  of  the  city  of  Memphis  executed  a 
power  of  attorney,  under  the  corporate  seal,  appointing  Adams  to 
represent  the  interest  of  the  city  in  a  liti&:ation,  and  this  appoint- 
ment and  employment  was  subsequently  ratified  by  the  city  council. 
There,  aithou^h  it  was  said  that  the  contract  was  oricrinaily  unauthor- 
ized, it  was  held  that  Adams  was  duly  employed,  the  city  being 
held  liable  on  account  of  the  ratiflcation  by  the  council  of  the  act  of 
the  mayor.  There  is,  it  will  be  seen,  a  marked  contrast  between 
the  facts  in  that  case  and  in  this.  In  fact  the  one  is  the  antithasis 
of  the  other.  There  the  mayor's  employment  of  Adams  was  ap- 
proved, ratified  and  confirtued;  while  here  the  action  of  the  mayor 
m  the  institution  of  the  suit  and  the  employment  of  the  appellees 
was  disapproved,  repudiated  and  annulled. 

In  the  City  of  Louisville  v.  Murphy,  86  Ky.,  53,  the  court  said, 
while,  as  a  general  rule,  the  mayor  of  a  city  has  no  authority,  by 
virtue  of  his  oflBce,  to  employ  counsel,  cases  of  emergency  may  arise 
when  the  power  mu*>t  necessai*ily  exist.  In  this  case  the  council  bad 
failed  to  impose  any  tax.  The  city  was  left  without  means,  as  the 
mayor  had  a  right  to  suppose,  of  carrying  on  this  city  government. 
In  such  an  emergency  he  called  on  counsel  for  advice.  The  court, 
holding  that  this  power  should  be  rarely  exercised,  berause  the 
mayor  could  otherwise  disregard  the  legislative  will,  bringing  and 
dismissing  suits  at  his  pleasure,  said,  it  is  certainly  an  exceptional 
-case  where  it  should  be  allowed,  and  one  that  seldom  arises. 

There  was  certainly  no  such  emergency  in  this  case.  The  com- 
mon council  could  have  been  at  once  called  together.  There  was 
absolutely  no  reason  for  the  mayor  to  act  alone.  While  the  amount 
charged  was  small  and  well  earned,  yet  there  is  a  principle  involved 
important  indeed  to  all  municipalities,  and  we  do  not  think,  unless 
the  emergency  be  serious  and  the  necessity  grave  and  impending, 
that  the  maj'or  should  have  the  power  either  to  authorize  litigation 
in  behalf  of  the  city,  or  to  control  it.  A  different  rule  of  law  would, 
in  effect,  dangerously  enlarge  and  broaden  the  power  of  public  offi- 
cers to  bind  municipalities  by  contracts  not  only  unauthorized,  but 
prohibited. 

Counsel  for  appellees  contend  that  we  have  no  right  to  review  the 
judgment  of  the  court  below  on  this  appeal,  as  the  court  did  not 
state  what  his  conclusions  of  the  law  were,  arguing,  with  much  in- 
genuity, that  this  is  as  nc^cfssary  in  a  cttse  where  the  facts  are  agreed 
as  in  one  where  the  facts  are  found. 

We  can  not  agree  with  counsel  in  this  contention.  The  facts  were 
all  agreed,  and  only  the  court's  judgment  on  the  law  was  asked,  and 
it  is  only  (section  332.  Civil  Code,)  upon  trials  of  questions  of  fact 
by  the  court  that  either  party  has  the  right  to  demand  that  the  court 
«hall  state  the  conclusions  of*  law,  and  then  he  must  state  as  well  the 
conclusions  of  fact  found. 

The  Judgment  is  reversed  and  cause  remanded  for  further  pro- 
<!eedings  consistent  with  this  opinion. 


John  C.  Lewis  Co.  v.  S(  ott. 
(Fifed  Mar.  22,  1893.) 


JVhere  a  servant  is  wrongfully  liischargeii^  before  the  expiration  of  his  term, 
he  18  entitled  to  recover  only  au  amoaut  eqnal  to  the  etipulated  wag^a,  less 
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what  he  ma:^  have  earned,  or  by  reasonable  dilif^enoe  oould  have  earned,  id 
other  employment;  and  in  order  to  recover  more  than  nominal  damages  for 
breach  of  the  contract  of  service  he  mast  allege  in  his  petition  thai  he  did 
not,  and  conld  not  by  reasonable  diligence,  net  other  employment. 

As  the  petition  in  this  case  contains  no  snoh  allegation  it  was  not  compe- 
tent for  the  plaintiff  to  show  that  she  had  tried  to  get  other  employment 
and  failed;  and  the  ccnrt  shonld,  by  its  instructions  to  the  jary,  have  con- 
fined them  to  nominal  damages. 

Willson  &  Thuni  for  appellant. 

O'Neal,  Phelps  &  Pryor  and  Samuel  B.  Kirby  for  appellee. 

.   Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Brent. 

It  was  formerly  the  doctrine  that  a  contract  for  service  for  a  fixed 
period  was  indivisible;  that  a  servant  wrongfully  discharged  before 
the  expiration  of  his  term,  upon  showing  he  was  always  ready  to 
perform,  could  recover  for  the  whole  lerm.  His  being  always  in 
readiness  to  perform  was  held  to  be  constructive  performance.  Af- 
terwards the  courts  came  to  the  conclusion  that  as  the  servant  was 
by  this  rule  not  only  permitted,  but  theoretically  required,  to  re- 
main unemployed,  in  order  to  maintain  his  attitude  of  eonstaot 
readiness,  idlene&s  was  encouraged  and  public  policy  violated,  and 
that  the  rule  which  gave  a  servant  full  wages,  while  inviting  him 
to  live  in  entire  idleness,  could  not  be  sound.  So  it  is  now  held  that 
in  such  cases  a  discharged  servant  should  seek  work,  and  is  only 
entitled  to  recover  an  amount  equal  to  the  stipulated  wages,  le» 
what  he  may  have  earned,  or  by  reasonable  diligence  could  have 
earned  in  other  employment,  and  this  doctrine  is  no  longer  open  to 
dispute. 

A  servant  wrongfully  dischargeii  may  sue  at  once  upon  the  breach 
of  the  contract  to  furnish  the  employment  for  the  time  at  the  afpreed 
rate  of  compensation,  and  recover  whatever  actual  damage  he  can 
show  he  has  thereby  sustained. 

In  August,  1891,  the  appellee,  Elizabeth  Scott,  was  employed  by  ap- 
pellant  under  the  following  written  contract:  **This  indenture,  made 
this  the  1st  day  of  Sei)tember,  1891,  between  John  C.  Lewis  Co.,  of 
the  first  part,  and  E.  Scott,  of  the  second  part,  that  said  party  of  the 
second  part  agrees  to  render  services  to  the  {Mirties  of  the  first  part,. 
in  the  capacity  of  modiste  and  dressmaker,  for  the  period  of  one 
year  from  this  date— to  faithfully  serve  the  interests  of  said  first 
party,  using  her  best  endeavors  to  please  and  satisfy  the  patrons  of 
the  first  parties— in  consideration  of  the  sum  hereinafter  named. 
The  parties  of  the  first  part  bind  themselves  to  give  employment  to 
the  party  of  the  second  part,  as  m^xiiste  and  dressmaker,  for  the 
period  of  one  year  from  this  date,  with  the  privilege  of  renewing 
the  contract  for  two  years  longer,  at  a  salary  of  $3,500  per  annum* 
This  contract  to  be  binding  alike  on  l>oth  parties  unless  sooner  dis^ 
solved  by  mutual  consent.  In  testimony  whereof,  witness  the 
hands  and  seals  of  the  parties  hereto. 

r  — ' — . .  "John  C.  Lewis  Co.,  by 

-  Seal.  [  **JoHN  C.  Lewis,  Pres. 

^  — . — '  >  "Elizabeth  Scott." 

On  the  1st  of  September,  the  date  of  the  contract.  Miss  Scott  com- 
menced wofk.  On  the  1st  of  October,  the  month  following,  she  was 
discharged,  and  on  the  29th  of  that  month  brought  tiiis  suit  for 
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damages.  She  alleged  her  employment  under  the  contract;  that  she- 
had  commenced  work  as  agreed,  and  that  *'the  defendant,  without 
any  right  or  reason  so  to  do,  unaertook  to,  and  did,  discharge  her^ 
and  refused,  and  still  refuses,  to  give  her  employment  as  provided 
under  said  contract,  and  refused,  and  still  refuses,  to  pay  her  any 
part  of  said  compensation  of  $3,500,  in  utter  violation  of  her  said 
written  contract;  that  by  reason  of  the  premises  she  has  been  thrown 
out  of  employment,  left  without  money  in  a  city  in  which  she  is^ 
unacc[uainted  and  a  stranger,  and  greatly  injured  in  rej^utation  as 
modiste  and  dressmaker,  mortified  and  humiliated  In  feeling,  caused 
to  suffer  great  privation  and  discomfort,  and  has  been  damaged  by 
the  breach  of  said  contract  in  the  sum  of  at  least  15,000. 

She  says  she  has,  in  all  respects,  performed,  and  offered  to  per- 
form, the  said  contract,  and  has  ever  been,  and  is  now,  ready  and 
willing  to  so  perform  the  same  as  agreed  by  her,  wherefore,  she  pray». 
judgment  against  the  defendant  in  the' sum  of  $5,000,  etc. 

To  this  petition  the  defendant  filed  a  general  demurrer;  the  de- 
murrer was  overruled  and  the  defendants  answered.  They  first  con- 
troverted the  tacts  set  out  in  the  petition.  Secondly,  they  alleged 
that  the  contract  was  void,  because  they  were  induced  to  enter  int(y 
it  by  plaintiff's  fraudulent  representations.  Thirdly,  they  counter- 
claimed  for  damages,  on  the  ground  that  they  had,  by  plaintiff's  false 
representations  as  to  her  skill,  taste,  abilitjf,  etc.,  been  lead  to  injure 
their  business  by  advertising  that  they  would  perform  what,  by 
reason  of  her  lack  of  taste,  they  could  not  perform.  They  also- 
counterclaimed  for  material  spoiled  by  her  alleged  incompetency^ 
and  claimed  a  set-off  for  money  advanced  her  and  goods  furnished 
her. 

The  jury  found  upon  all  the  issues  for  the  plaintiff.  They  gave 
her  as  damages,  for  the  breach  of  the  contract,  $2,200,  and  defend- 
ant has  appealed  to  this  court. 

The  first  question  to  be  determined  is  the  sufficiency  of  the  peti- 
tion. The  general  rule  seems  to  be  that  "when  the  servant  is 
employed  for  a  term,  and  wrongfully  discharged  before  the  end  or 
it,  the  presumption  is  that  he  is  entitled  to  recover  for  the  whole 
term,  and  the  Durden  is  on  the  defendant  to  show  a  legal  excuse  for 
not  paying  him  the  full  amount  for  the  whole  term."  (Lawson's* 
Kemedies  and  Practice,  volume  1,  page  484,  and  cases  cited  Id 
Note  1.) 

If  this  was  the  rule  in  Kentucky  the  petition  might  be  sufficient* 
The  statement  of  the  contract,  the  breach,  and  plaintiff's  readiness 
to  |>erform,  without  any  further  allegation,  would  entitle  her,  prima 
fcteie^  to  recover  the  amount  of  her  wages  for  the  term  as  general 
damages,  naturally  consequent  upon  the  breach.  But  such  is  not  the^ 
rule  in  this  State.  The  wrongful  dismissal  of  a  servant  or  employe 
does  not  raise  the  presumption  that  he  is  actually  damaged  at  alL 
If  he  is  damaged,  it  must  be  in  some  particular  way  which  he  should 
specifically  set  out.  Certainly  (Dufficy  v.  Bowman,  10  Ky.  Law 
Bkp.,  637,)  the  law  does  not  presume  that  he  can  not,  by  reasonable 
diligence,  obtain  other  employment,  with  wages,  during  the  time- 
for  which  he  had  engaged  and  which  his  employer  refuses  to  let  hin^ 
serve. 

That  his  discharge  will  result  in  his  l>eing  unemployed,  and  with- 
out wages  during  the  unexpired  time  of  his  engagement,  is  matter 
to  be  specifically  alleged,  if  it  is  to  be  relied  on  as  the  ground  of  re- 
covery. Supposing  the  general  rule  to  obtain,  the  plaintiff  did  not 
allege  that  she  had  not  gotten  and  could  not,  by  reasonable  diligence^ 
get  employment  during  the  time  to  ensue;  and  so  was  without  any 
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4illegation  upon  which  she  could  recover  more  than  nominal  dam- 
-aRes* 

It  is  true  it  would,  perhaps,  have  been  difficult  for  her  to  make 

;.flnd  maintain  such  an  allegation  upon  an  immediate  trial,  but  this 
was  a  burden  she  voluntarily  assumed  by  suing  when  she  did. 

uUpon  the  trial  the  plaintiff,  against  defendant's  objections,  was  per- 
mitted to  introduce  evidence  to  show  that  she  had  made  efforts, 
-without  succeas,  to  get  employment  after  her  discharge.    To  permit 

^his  testimony  to  aid  the  plaintiff  would  be  to  permit  causes  to  be 
tried  upon  the  evidence  alone,  without  allegations  and  properly 
joined  issues  to  keep  the  controversy  within  bounds,  and  advise  the 
parties  what  they  shall  expect  and  how  they  shall  prepare  for  tlie 
trial. 

We  are,  therefore,  of  the  opinion  that  while  the  breach  of  the 
•agreement  entitled  the  plaintiff  to  nominal  damages,  that  this  was 
all  that,  under  the  pleadings,  she  could  properly  recover;  and  while 
the  demurrer  to  the  petition  was  properly  overruled  the  Judgment 
must  be  reversed.    We  see  nothing  in  the  treatment  of  the  witness, 

.Lynch,  that  could  prejudice  the  defendant,  for  the  court,  it  seems  to 
us,  was  amply  justified  in  all  it  said  and  did  in  this  regard. 

The  court  should  have  permitted  all  the  testimony  of  the  w*itne»s, 
Bedfern,  which  bore  upon  the  question  of  plaintiff's  competency  as 

i  a  dressmaker,  to  go  to  thejury.  While  it  was  not  exactly  responsive 
to  the  interrogations  as  propounded,  it  illustrated  the  principal  issue 

.in  the  case.  Had  the  pleadings  been  frametl  so  as  to  have  made  it 
proper  to  submit  the  case  to  the  jury  for  a  verdict  ascertaining  the 
actual  damage,  on  the  ground  that  plaintiff  had  used  reasonable 

.  diligence  to  get  employment,  the  instructions  are  substantially  cor- 
rect. 
Judgment  reversed  and  cause  remanded,  with  directions  to  set 

.  aside  the  judgment.    If  the  plaintiff  desiras  to  amend  her  petition 

-«he  shall  be  permitted  to  do  so,  and  the  case  tried  anew. 


SUPERIOR  COURT  ABSTRACTS. 


L.  &  N.  R.  R.  Co.  V.  Davis. 

iFiled  February  8,  1893.     Appeal  from  Warren  Cireait  Court.  OpinioD  of  the 
court  by  Judge  Barbour,  affiriritij;^. 

1.  FiUtnv  servants— k  switch  engineer  and  switch  forenaan,  in  the  yard  of  a 
railroad  company,  were  each  the  snperior  of  the  plaintiff,  who  was  a  awitoh- 
man  and  oonpler,  and  the  company  is  responsible  for  an  injury  inflicted 
upon  him  by  the  gross  negligence  of  either  of  them.  The  fact  that  the  en- 
gineer and  switchman  were  both  subject  to  the  orders  of  the  foreman  did 
AOt   necessarily  make  thefti  fellow  servants. 

2.  An  employe  is  not  bound  by  a  rule  of  the  company  not  brought  to  his  attenti^M 
w  or  which  is  habitually  violated  with  the  knowledge  of  his  superior  officers, 
.  and  without  any  effort  on  their  part  to  enforce  the  rule. 

As  a  rule  requiring  the  use  of  a  coupling  stick  in  coupling  cars  was  nerer 
.  4*nforced,  plaintiff  was  not  chargeable  with  contributory  negligence  io  fail- 
ing to  observe  the  rule. 

James  A.  Mitchell  for  appellant;  W.  E.  Settle  and  Edward  W.  Hines  for 
:  appellee. 
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L.  k,  N.  R.  R.  Go.  T.  H08KXNB. 

Filed  February  8,  1898.    Appeal  from  Warren   Circnit  Coort.    Opinion   of 
the  conrt  by  Judge  Barboar,  affirming. 

1.  Employes  of  a  railroad  company  on  different  trains  are  not  in  the  same  field  of' 
service^  and,  therefore,  the  rule  inakin/<   a  fellow  aervant  in  the  same  servioe 
asBome   the  ordinary  risks   pertaining  to  sach  service  does  not  apply  to  att> 
action  against   the  company  by  a  servant  on  one  train   to  recover  damages- 
received  through  the  negligence  of  a  servant  on  another  train. 

In  this  action  against  a  railroad  company  to  recover  damages  for  injnrie^^ 
received  by  plaintiff  in  the  collision  of  a  freight  train  with  a  passenger 
train,  plaintiff  being  the  engineer  on   the  freight   train,  the  court  properly- 
instructed  the   jury  to   find  for   plaintiff  if  he  was   injured   by  the   ^negli- 
gence" of  defendant*s  servants  in  charge  of  the  passenger  train  or  by  th& 
**gross  negligence"  of  the  servants  in  charge  of  the  freight  train. 

2.  ^%ame — Pleading — An  allegation  in  the  petition  that  the  injury  wa8>' 
caused  by  ^'defendant's  servaots,  the  superiors  of  plaintiff  in  point  of  ser- 
▼ice,"  was,  in  so  far  as  it  affected  the  employes  on  the  passenger  train,  not- 
only  a  mistaken  conclusion  of  law,  but  was  mere  surplusage,  as  the  employes^ 
on  different  trains  are  as  related  to  each  other,  neither  superior  nor  subor— - 
dinate,  the  one  to  the  other.  Therefore,  the  fact  that  the  instructions  au« 
thorized  a  recovery  without  regard  to  the  grade  of  service  in  which  the- 
negligent  employes  on  the  passengesr  train  were  engaged  does  not  render 
them  objectionable. 

8.  Competency  of  rules  as  ej'idenoe — While  some  of  the  rules  of  the  company^ 
admitted  in  evidence  had  no  application,  perhaps,  to  the  conditions  exist- 
ing just  before  and  at  the  time  ef  the  accident,  .yet.  as  they  all  related  to* 
the  duties  of  the  empk>yes  in  flagging. or  signaling  a  train  in  case  of  acci-*- 
dent,  and  part  of  them  were  confessedly,  pertinent,  it  was  not  improper  to 
admit  them  all. 

James  A.  Mitchell  for  appellant;  B.  F.  Procter  and  Edward  W.  Hines  for 
appellee. 

Hbgah^  B&othsb»  y.  FowiiKB  &  Bbothxbs. 

Filed  February  8,  1893.    Appeal  from  Louisville  Law  and  Equity  Court..- 
Opinion  of  the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Contract  Jor  sale  of  lumber — Evidence  as  io'  meaning  of  technical  term — la 
this  action  to  recover  the  contract  price  of  a  lot  of  lumber  deliyered  by 
plaintiff  to  defendant,  which,  by  the  terms  of  the  contract,  was  to  be  ''log. 
run,"  the  evidence  being  conflicting  as*  to  the  meaning  of  the  expression 
"log  run,"  and  the  lumber  delivered  being  such  as  was  called  for  by  the  con- 
tract, according  to  the  testimony  for  plaintiffs,  this  conrt  can  not  diBturl> 
the  verdict  of  the  jury  in  favor  of  plaintiffs  as  being  flagrantly  against' 
the  testimony. 

2.  Same — Waiver  of  objection— hXVtiOXi^  the  contract  was  for  "cherry  lum- 
ber," yet  as  the  plaintiffs,  by  letter   accompanying   the   shipment  of  the^ 
lumber,  notified  defendants  that  there  was*  a  small  quantity  of  walnut  in.'> 
the  cars,  and  if  they  did  not  want  it  to  notify  another  person,  who  would' 
receiye  it  and  haul  it  away,,  plaintiffs  having-  failed  to  do  this  and  retained 
possession  of  the  walnut  lumber,  they  should  be  required  to  pay  for  it. 

Frank  Hagan  for  appellants;  Polk  <fc  Hulsewede  for  appellees. 

Stooxhoft  At  DbWittv.  BkANNis,  Ac. 

Filed  February  8,  1898.     Appeal  from  Louisyille-  Chancery  Court.     Opinion* 

of  the  court  by  Judge  Barbour,  affirming. 

1,  Reformation  of  written  contract  for  mistake — To  authorize  the  chancellor 
to  amend  or  modify  the  terms-  of  a  written*  instrument  on  the  ground  of 
mistake  as  to  its  contents  or  legal  effect  when  executed,  such  mistake  must 
be  clearly  establi8hed,.andtmu9t  notbca  mere  inference  from  the  weight  of^ 
the  eTidenee.    Nor  will  a  mistake  upon  the-  part  of  •  one  of  the  parties  an- 
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thorize  the  reformation  of  the  contract  that  it  may  be  made  to  meet  his 
ander8tandin{|r — the  mistake  mast  be  mntaal. 

2.  Clttim  of  real  estate  agents  for  leasing  trust  property — The  claim  Of  appel- 
lantfl,  real  estate  af^ents,  to  a  certain  sum  of  money  as  oommiaaions  for  ibeir 
aervices  iu  leasing  trast  property  for  the  trnstee  for  a  term  of  twenty  yean 
beinfjf  disputed  by  the  trnstee,  and  the  diapnte  compromised  by  the  trostes 
.ngreeinc^  in  vritiii^;  to  give  to  appellants  the  collection  of  the  monthly  rents 

and  to  allow  him  5  per  cent,  commission  thereon  **80  long  as  I  hold  and  con- 
trol said  property  under  said  lease/'  the  deed  of  trust  haying  since  been 
•cancelled,  nud  the  trustee  having  ceased  to  act  as  such,  the  appellants  are 
no  longer  entitled,  under  the  contract,  to  collect  the  monthly  rents  or  to  the 
agreed  commission  thereon.  And  in  this  action  by  them  to  reform  the 
•contract  the  evidence  is  not  sufficient  to  sustain  their  claim  that  the  words 
■quoted  from  the  contract  were  inserted  by  mistake.  What  would  be  the 
rights  of  the  parties,  independent  of  that  provision  in  the  contract,  is  DOt 
>determint*d. 

W.  S.  Hogue  and  Charles  Carroll  for  appellants;  W.  O.  Harris  for  ap- 
pellees. 

Smith,  <fcG.  v.  Bakeb,  &jg. 

Filed   February   8,   1893.      Appeal    from   Knott  Court  of  Common   Pleas- 
Opinion  of  the  court  by  Judge  Yost,  affirming. 
1.  Bill  vf  exceptions — Failure  to  state  e7>idencc — As  the  bill  of  exceptions  fails 

-to  give  any  part  of  the  evidence,  the  court  can  not  say  that  the  instruotions 

-were  erroneous. 

3.  Appearance — As  the  defendants  appeared  in  court  and  filed  answer,  the 
-court  properly  overruled  their  motion  to  vacate  the  judgment  on  the  ground 
they  had  not  been  served  with  process. 

A.  H.  Howard,  John  W.  Howard,  L.  H.  Salyer  and  G.  W.  Howard  for  ap- 
.  pellants. 

Kimball,  Jkc.  v.  Thubman,  kc. 

Filed  February  8,  1893.     Appeal  from  Larue  Circuit  Court.     Opinion  of  the 
court  by  Judge  Brent,  reversing. 

1.  Failure  of  county  judge  to  take  sufficient  surety  on  guardian^s  bond — Limita- 
.Hon — The  liability  imposed  by  statute  upon  a  county  judge  and  his  sureties 

for  his  failure  to  take  sufficient  security  on  a  guardian's  bond,  is  not  a  *'lia- 
bility  created  by  statute,''  within  the  meaning  of  the  statute  of  limitations, 
but  is  a  linbility  embraced  by  the  bond  of  the  county  judge,  and,  therefore, 
in  an  action  on  the  bond  to  enforce  the  liability  the  five  years'  statute  of 
limitation  does  not  apply. 

2.  Same — Laches-1\i^  failure  of  the  ward  to  sue  her  guardian  for  nearly 
a  year  after  she  came  of  age  was  not  such  laches  as  affected  her  right  of 
.action  against  the  county  judge  for  his  failure  to  take  sufficient  security  on 
the  guardian's  bond. 

3.  Same — The  county  judge  is  responsible,  if  he  either  knows  the  surety 
accepted  by  him  on  the  guardian's  bond  is  not  sufficient,  or  if  what,  upon  in- 
-quiry,  he  learns  of  his  condition  is  not  what  would  satisfy  a  man  of  ordi- 
nary prudence  of  his  sufficiency. 

In  this  case  the  facts  known  to  the  county  judge  were  such  as  plainly 
indicated  that  the  surety  was  not  sufficient,  and,  therefore,  the  verdict  for 
<lefendants  must  be  set  aside  as  against  the  evidence. 

4.  Same — Evidence — It  was  error  to  permit  defendants  to  prove  that  the 
iflurety's  wife  was  the  daughter  of  the  richest  man  in  the  county,  and  that 
Ilia  father  was  a  rich  man. 

J.  P.  Hobson  for  appellants. 

Settlks  t.  Davib. 

Filed  February  15.  1893.    Appeal  from  Bath  Circuit  Court.    Opinion  of  tbe 
court  by  Judge  Brent,  affirming. 
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1.  Summons  was  not  necessary  on  an  amended  petition  which  merely  stated 
grounds  ror  a  specific  attachment.  Groands  of  attachment  do  not  consti- 
tute a  caase  of  action. 

2.  Void  order  of  attachment— Kvi  order  of  attachment  which  was  not  issned 
in  the  name  of  the  CommouweHlth,  and  was  addressed  to  no  one,  was  void. 

3.  Same — Keversibte  envr—k^  plaintiff  was  entitled  to  a  sale  of  the  attached 
property  under  the  contract  lien  asserted  by  him,  the  fact  that  the  attach- 
ment was  void  is  not  ground  for  reversal. 

4.  Filing  pleadini:s  out  of  time ~Z\id.V,^9i  must  be  allowed  to  exercise  their 
ri^ht  to  determine  under  what  circumstances  they  will  grant  or  refuse  leave 
to  file  pleadings  out  of  time,  without  interference,  except  when  plainly  de- 
manded by  the  interests  of  substantial  justice. 

As  the  defendant  in  this  case  had  no  excuse  whatever  for  not  filing  his 
answer  when  it  was  due,  and  the  amount  about  which  he  wishes  to  raise  an 
issue  is  only  (37.25,  this  court  will  not  reverse  on  account  of  the  refusal  of 
the  court  to  allow  the  answer  to  be  filed  out  of  time. 

Reuben  Gudgell  <fc  Son  for  appellant;  C  W.  Goodpaster  for  appellee. 

L.  <fc  N.  R.  R.  Co,  V.  WiMON. 

Filed  February  15,  1893.     Appeal  from  Carroll  Circuit  Court.     Opinion  of 

the  court  by  Judge  Brent,  afttrming. 

Railroads — Liahility  (or  diverting  accumulated  ivaler  on  another s  land — If  a 
railroad,  skillfully  and  properly  built,  merely  presents  a  barrier  which 
arrests  the  downward  flow  of  surface  water  from  a  hillside,  and  the  water 
thus  arrested,  obeying  its  own  laws  and  seeking  Us  own  outlet,  is  di- 
verted onto  lower  land,  no  action  lies  in  favor  of  the  owner  of  such  land  to 
recover  the  consequential  damage.  But  where  the  road  is  so  built  as  to  ac- 
cumulate the  water,  the  railroad  company  has  no  right  to  divert  the  water 
«o  accumulated  onto  the  land  of  another  in  a  volume,  or  in  any  manner 
different  from  its  natural  flow,  and,  if  it  does  so,  it  is  liable  to  the  owner  of 
the  land  in  damages. 

Winslow  &  Winslow  for  appellant;  Gaunt  &,  Downs  for  appellee. 

HOBB8   &,   Co.   V.   MiLIiXB. 

Filed   February  1*^,  1893.     Appeal  from   Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Commissions  of  real  estate  agent — Appellants,  real  estate  agents,  hearing  that 
appellee,  who  was  absent  from  the  State,  wished  to  sell  his  farm,  wrote  to 
him  that  they  had  a  purchaser  for  it  and  asked  him  to  fix  his  lowest  price, 
allowing  commissions.  Appellee  wrote,  namiug  f225  per  acre  as  his  **low- 
est  net  price,"  and  saying:  ^'Whatever  your  price  for  selling  may  be  must 
be  added  to  this."  There  was  no  further  correspondence  and  nothing 
further  was  ever  said  by  appellants  to  appellee  as  to  the  sale  of  the  farm. 
Four  months  after  the  passing  of  the  letters  appellee  sold  the  farm  for 
$200  per  acre  to  the  person  with  whom  appellants  were  negotiating  for  its 
aale,  but  with  whom  they  never  made  any  contract.  In  this  action  by  ap- 
pellants against  appellee  to  recover  commissions  for  making  the  sale. 
Held — That  upon  proof  of  the  facts  stated  the  court  did  not  err  in  giving  a 
peremptory  instruction  for  defendant.  As  appellants  do  not  show  ttiat  they 
«ver  procured  a  purchaser  on  the  terms  named,  or  have,  by  the  wrongful 
act  of  appellee,  been  prevented  from  so  doing,  they  can  not  recover. 

O'Neal,  Phelps  &  Pryor  for  appellants;  W.  W.  Thum  for  appellee. 

GosMELii,  Ac.  V.  City   of  Louisville. 

Pabkland  Impbovembnt  Co.  v.  Gosnell,  2kc. 

Filed  February  15,  1898.     Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Brent,  affirming. 
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1.  Assessments  for  street  imprrvements — The  reqairement  in  an  ordinance 
contract  for  the  improvement  of  a  street  that  **the  pavement  and  the  ma- 
terial composing  the  same  shall  be  kept  in  good  repair  for  the  period  of  five 
years  from  the  com  pletion  of  the  work  and  its.  acceptance  by  the  general 
conncil'*  does  not  bind  the  contractor  to  do  more  than  remedy  the  defeeta 
in  his  work  as  they  may  appear  or  develop,  and  in  no  way  compels  him  ta 
keep  the  street  in  repair;  and  as  he  can  not  be  presumed  to  add  that  ex- 
pense to  the  estimate,  the  abotting  property  owner,  in  paying  his  assees- 
ment  for  street  bnilding,  pays  nothing,  either  directly  or  indirectly,  for 
repairs. 

2.  ^ame — Even  if  the  provision  quoted  binds  the  abutting  property  owner 
to  contribute  to  keep  up  the  repairs  on  the  street  for  five  years,  yet  as  it  ia- 
not  so  interwoven  with  the  other  provisions  of  the  ordinance  as  to  vitiate 
the  whole,  the  contractor  is  still  entitled  to  recover  except  to  the  extent  the 
defendant's  assessment  has  been  increased  on  that  account.  And  as  there 
is  nothing  in  the  petition  to  show  that  there  has  been  any  increase  in  de- 
fendant's assessment  on  that  account  a  demurrer  to  the  petition  was  prop- 
erly overruled. 

Lane  k,  Burnett  for  Gosnell,  &c.;  H.  S.  Barker  for  city;  William  Krieger 
for  Parkland  Improvement  Co. 

BbANNIN,  TSUBTXE,  AjO.  V.  WlQOIMTON. 

Filed  February  15,  1893.  Appeal  from  Jefferson  Court  of  Common  Pleas* 
Opinion  of  the  court  by  Presiding  Judge  Yost,  affirming. 
New  trial — Newly  discovered  evidence— \vl  this  action  by  a  landlord  against 
his  tenant  to  recover  rent  the  defense  was  that  the  plaintiff  had  agreed  to 
release  defendant  and  look  to  a  sub-tenant  for  the  rent.  The  jury  having 
found  a  verdict  for  defendant  the  plaintiff  moved  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  which  consisted  of  a  writing  executed 
by  the  sub-tenant  to  the  plaintiff  admitting  that  he  was  ''wrongfully  occu- 
pying said  property  and  claiming  same  as  sub-tenant^"  and  agreeing  to 
surrender  possession  at  a  certain  time.  The  sub-tenant  had  testified  that  he 
had  delivered  to  plaintiff  a  writing  agreeing  to  give  peaceable  possession 
and  plaintiff  denied  it.  ^.f/n'— That  even  if  the  new  evidence  was  of  such  a 
certaii^  and  convincing  character  as  to  probably  change  the  result  upon  an- 
other trial,  yet  as  plaintiff  failed  to  show  proper  diligence  the  motion  waff 
overruled.  The  fact  that  the  writing  was  mislaid  and  that  plaintiff  had  for- 
gotten it  does  not  help  the  case. 
Simrall  &  Bodley  for  appellants;  J.  E.  Gaither  for  appellee. 

Mt.  Stkblimg  and  OW1NOBVIX.LE  T.  R.  Co.  V.  Hamii^ton,  Ao. 

Filed  February  16, 1898.    Appeal  from  Montgomery  Circuit  Court.  Opioioo 
of  the  court  by  Judge  Barbour,  affirming 

1.  Contract  gran  ting  privilege  to  one  and  his  ^' family^'*  to  travel  free  of  toll—Vudtr 
a  contract  made  by  a  turnpike  road  company  with  H.,  the  owner  of  a  farm 
bordering  on  the  road,  agreeing  to  allow  him  ''and  his  family  the  free  use  of 
the  road  forever,"  the  right  to  travel  free  of  toll  should  be  restricted  to  those 
who  were  members  of  H.'s  f  imily  when  the  contract  was  made.  The  con- 
tract does  not  run  with  the  land. 

2.  Introduction  of  testimony — In  this  action  by  a  turnpike  company  to  re- 
cover tolls,  as  the  lessee  of  the  road  was  the  real  plaintiff  in  the  case,  the 
court  did  not  err  in  refusing  to  permit  him  to  testify  in  chief  after  be  bad 
introduced  other  testimony  in  chief. 

8.  Res  adjudicata — This  court  is  bound  by  the  law  of  the  case,  as  laid  doim 
in  the  opinion  on  a  former  appeal. 

Wm.  Lindsay  and  Wood  &.  bay  for  appellant;  Turner  &  Son,  Tonng  A 
Young,  Tyler  k  Apperson  and  J.  M.  Elliott  for  appeUeea. 
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Lloyd,  trustee,  v.  Wagner,  ass'ee,  Ac. 

Same  v.  Same. 

Harper's  trustee  v,  Wagner,  ass'ee,  &c. 

Same  v.  Same. 

CFiled  Jan.  28,  1893.) 

1.  Insolvent  corporntion — Claim  of  president  on  account  of  interest  coupons  paid 
by  himself— \9\ieT0  a  corporation  issoed  bonds  with  Interest  00a pons  attacbedr 
and  after  the  insolvency  of  the  corporation  a  namber  of  snch  nncanoeled 
coapons  were  foand  in  the  possession  of  its  president,  his  claim  against  the 
corporation  for  the  amount  of  those  coapons,  upon  the  ground  that  he  had 
paid  them  out  of  his  own  means,  can  not,  under  all  the  circumstances,  be 
sustained,  it  appearing  that  there  was  on  the  books  of  a  bank  of  which  he 
was  the  vice-president  and  chief  managing  officer  a  large  sum  to  the  credit 
of  the  corporation  of  which  he  was  president,  and  that  the  coupons,  were 
paid  in  the  ordinary  course  of  business.  Nor  can  he  be  heard  to  say,  with 
this  bank  under  his  management,  that  the  credit  thus  appearing  was  a  ficti- 
tious one,  and  that  memoranda  in  the  vaults  of  the  bank  show  that  the  cor- 
poration was  indebted  to  the  bank  in  a  much  larger  sum  ;  and,  even  if  those 
memoranda  be  considered,  it  must  be  assumed  that  the  charges  which  thus 
appear  were  for  sums  which  went  to  pay  the  coupons  or  to  reimburse  the 
president  of  the  corporation  after  he  had  paid  them. 

2.  Judicial  sales — Resale  of  property— Th^  chancellor  had  the  power  to  order 
a  resale  of  property  which  had  been  sold  under  decree,  the  purchaser  havinfi^ 
failed  to  pay  the  purchase  money  notes. 

H.  P.  Lloyd  and  C.  L.  Baison,  jr.,  for  appellants. 

Chaa.  J.  Helm  and  Geo.  Washington  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 
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'JZZ  LLOYD,    TRUSTEE,    V.     WAGNER,    ASS'eE,    &C. 

Opinion  of  the  court  by  Judse  Pryor. 

Edward  Harper,  on  the  21st  of  June,  1887,  then  livinj?  in  the  State 
of  Ohio,  in  the  city  of  Cincinnati,  made  an  individual  assignment 
of  all  of  his  estate  for  the  benefit  of  creditors.  The  assignee  ap- 
pointed by  the  deed  declined  to  act  and  resigned,  when  tne  pres- 
ent appellant,  Harlan  P.  Lloyd,  qualitied  in  his  stead,  having  all 
the  rights  and  powers  of  the  original  trustee. 

On  the  same  <iay  the  corporation  known  as  the  Swift  Iron  A  Steel 
Works  made  an  assignment  for  the  benefit  of  its  creditors  to  one 
Adam  Wagner,  who  qualifiei|d  and  took  chai'ge  of  the  corporate 
property. 

The  first  assignment  (by  Harper)  was  made  in  Ohio,  and  that  of 
the  corporation  in  this  State,  the  corporation  doing  business  in  the 
city  of  Newport.  The  assignee  of  the  corporation  filed  an  action  in 
July,  1887,  in  the  circuit  court  of  Campbell  county  against  the  cor- 
poration and  its  creditors  for  a  settlenient  of  the  corporate  estate, 
and  obtained  an  injunction  against  the  creditors  preventing  them 
from  suing  or  further  prosecuting  actions  against  the  corporation, 
one  John  Lapp  having  already  instituted  an  action  against  the  cor- 
poration. 

On  the  15th  of  January,  in  the  year  1876,  the  Swift  Iron  &  Steel 
Works  executed  a  mortgage  on  the  whole  of  its  property  to  Sam- 
uel F.  Cary  and  John  H.  Morton,  to  secure  the  payment  of  certain 
first  mortgage  bonds  that  had  been  issued  by  the  corporation,  num- 
bering from  one  to  twenty  and  each  bond  for  $5,(K)0,  payable  in 
twenty  years,  with  coupons  attached  of  $200  each  for  the  semi-annual 
interest  (m  these  bonds.  Almira  Swift  held  and  owned  eighteen  of 
the  bonds,  and  L.  1*.  Hubbard  two  of  the  bonds.  The  mortgage, 
the  bonds  and,  as  is  contended,  the  coupons,  amounting  to  S24,OUO, 
were  unpaid  at  the  time  the  Swift  Iron  <fe  Steel  Works  made  the  as- 
signment. 

There  is  no  question  in  regard  to  the  validity  of  the  bonds  and 
their  nonpayment. 

Edward  Harper,  at  the  date  of  his  individual  assignment  in  Ohio, 
owned  a  large  portion  of  the  stock  of  the  corporation  and  was  its 
president.  The  trustees  under  the  mortgage  came  into  the  chancery 
court  in  the  action  by  the  assignee,  and,  by  proper  pleadings,  set  up 
their  mortgage  Hen,  asking  for  a  sale  of  the  property  to  satisfy  these 
bonds  and  the  interest.  Lloyd,  the  assignee  of  the  individual  estate 
of  Harper,  came  into  the  case  and  claimed  that  ftom  time  to  time 
the  latter  had  advanced  out  of  his  own  means  and  purchased  of  the 
holders  maturing  coupons  to  th^  extent  of  $24,000,  or  at  least  only 
asserts  a  right  to  that  amount  in  this  controversy. 

His  claim  was  presented  to  the  master  upon  the  general  order  of 
reference,  and  was  allowed  as  an  unpreferred  claim;  but  upon  ex- 
ceptions to  the  report  by  other  creaitors  the  entire  claim  for  the 
coupons  was  rejected  and  the  report  confirmed.  From  that  order 
this  appeal  is  prosecuted. 

There  is  some  question  as  to  the  character  of  the  pleadings,  and 
whether  or  not  a  final  judgment  was  rendered  from  which  an  appeal 
could  be  taken.  It  seems  that  the  appellant  (Lloyd)  attempted  to 
get  in  the  case  by  a  petition,  setting  up  the  facts  relating  to  his  claim, 
and  the  filing  of  hispetition  refused,  still  it  appears  that  his  claim 
was  presented  to  the  master,  proof  heard  upon  it  and  the  claim  al- 
lowed; and  afterwards  exceptions  were  filed  to  the  report  and  sus- 
tained, rejecting  his  claim.  We  will,  therefore,  treat  the  claim  as 
having  been  presented  to  the  master  in  the  ordinary  way;  its  allowr- 
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ance  by  him  and  its  rejection  by  the  circuit  court,  from  which  this 
appeal  was  taken. 

We  think  the  order  made  allowing  the  appellant  by  consent  to  be 
made  a  party,  and  his  petition  taken  as  his  answer,  had  refer- 
ence to  an  independent  claim  for  rent  that  had  been  otfered  before 
the  claim' for  the  coupons  was  asserted,  and,  therefore,  can  have  no 
bearing  on  the  question  now  presented. 

These  coupons  were  made  payable  to  bearer,  and  at  the  Third  Na- 
tional Bank  of  Cincinnati,  Ohio,  and  when  they  fell  due  the  money  was 
paid  by  the  teller  or  the  cashier  to  the  holders  of  these  bonds.  The 
coupons  were  never  canceled,  but  were,  no  doubt,  believed  by  the 
holders  to  have  been  paid  by  the  corporation.  Matthews,  however,  its 
treasurer,  says  that  the  money  to  take  up  these  coupons  was  furnished 
him  by  Harper,  and  he  generally  paid  in  currency  and  not  in  checks; 
that  the  steel  works  never  furnished  the  money  to  him  on  his  indi- 
vidual account  to  take  up  these  coupons  to  my  knowledge.^  not  directly; 
that  he  delivered  the  coupons  to  Harper  when  he  took  them  in,  and 
it  appears  from  the  testimony  that  they  were  found  in  Harper's 
papers,  after  the  assignment,  in  an  envelope  marked  ^"personal  prop- 
^r(y  of  E.  L,  Harpei\^^ 

The  books  of  the  corporation  also  conduce  to  show  that  the  corpo* 
ration  was  larj?ely  indebted  to  Harper,  and  yet  there  is  so  much 
mj^tery  in  regard  to  this  case,  or  the  claim  of  Harper  to  these  cou- 
pons, as  must  make  the  chancellor  reluctant  to  place  him  in  a  posi- 
tion where  he  can  swallow  up  the  assets  of  the  corporation  by  reason 
of  claims  that  every  one  had  reason  to  suppose  had  been  paid. 

If  he  took  up  the  coupons  he  did  so  without  seeking  to  transfer  or 
making  known  to  the  holders  that  he  was  advancing  th^  money  for 
the  corporation;  and  while  the  mere  possession  of  such  paper  wpuld 
ordinarily  authorize  the  presumption  of  their  having  been  pur- 
chased, but  when  found  in  the  possession  of  one  whose  duty  it  was 
to  see  that  the  corporation  paid  the  coupons,  we  are  not  willing  to 
recognize  such  a  doctrine.  Besides,  it  is  singular  that  no  one  con- 
nected with  the  Cirporation  knew  that  these  advances  were  being 
made  for  its  benefit,  or  that  no  credit  was  given  Harper  on  the  books 
for  the  corporation  out  of  his  own  means,  and  equally  remarkable 
that  these  coupons  would  be  paid  off  in  currency,  when  it  is  shown 
that  Harper  had  a  large  credit  to  his  account  in  the  Cincinnati  banks 
and  in  the  Fidelity  Bank,  of  which  he  was  the  vice-president  and  ■ 
chief  managing  officer,  and  in  which  the  bank  account  of  the  cor- 
poration, for  some  years  before  the  assignment,  had  been  kept. 

He,  in  fact,  owned  the  corporate  property,  and  when  it  cOmes  to 
be  insolvent  he  meets  the  creditor  of  the  corporation  with  the  state- 
ment that  these  liens  upon  the  property  of  th«  corporation  I  have 
extinguished,  not  from  the  means  of  the  corporation,  but  fram  my 
jjwn  pocket,  and,  therefore,  I  hold  a  prior  lien— a  payment  made 
without  the  knowledge  of  the  members  of  the  corporation,  and 
certainly  not  at  their  instance  or  direction,  and  to  the  holders  of  the 
bonds,  who  believed  the  paper  was  thereby  extinguished. 

In  the  years  1886  and  1887  the  books  of  the  Fidelity  National  Bank 
showed  a  credit  balance  to  the  corporation  of  near  $125,000,  and  yet  it 
appears  from  the  testimony  of  the  teller  that  if  the  cash  memorandums 
held  by  the  bank  against  the  Swift  Iron  Works  had  been  charged  up 
to  the  corporation  the  debt  of  the  corporation  to  the  bank  would 
have  amounted  to  $274,000,  and  that  the  credit  on  the  bank's  books 
^iven  to  the  corporation  consisted  of  checks  on  banks  atid  funds 
•drawn  by  the  corporation,  who  were- in  no  manner  indebted' to  it. 
What  was  done  with  all  this  money  drawn  from  the  bank,  and  evi-    t 
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deneed  by  these  memorandums,  does  not  appear,  and  the  presump- 
tion is  that  the  process  of  withdrawal  had  been  Koing  on  for  Home 
length  of  time,  and  no  charge  made  against  the  ectrporation  for  this 
large  sum  that  must  have  been  made  up  of  many  items. 

The  corporation  may  not  have  \md  the  coupons  from  its  own 
treasury,  but  the  large  drafts  from  the  Fidelity  Bank,  and  charged 
by  mere  memorandums  to  the  iron  and  steel  works,  accounts,  doubt- 
less, for  the  manner  in  which  the  money  was  obtained,  either  to  pay 
the  coupons  as  they  become  due  or  to  reimburse  Harper  in  the 
amount  already  expended  by  him.  The  president  of  the  one  corpo- 
ration and  the  vice-president  and  chief  manager  of  the  other, 
having  both  under  his  control,  must  be  presume^!,  under  the  cir- 
cumstances of  this  case,  to  have  paid,  or  ordered  this  money  paid, 
to  the  holders  of  the  coupons  as  the  corporation  money,  and  in  full 
satisfaction  of  the  several  demands. 

There  is  nothing  in  this  case  to  imply  a  sale  or  to  authorize  this 
court  to  hold  that  any  purchase  was  ever  made  by  Harper  from  Mrs. 
Swift,  the  holder  of  the  bonds,  nor  can  Harper  be  substituted  to  the 
rights  of  the  holder  under  the  doctrine  of  subrogation.  It  is  said  io 
the  text-books  that  this  doctrine  flows  from  a  principle  of  natural 
justice,  and  is  a  pure  equity  by  which  one  who  pays  a  debt  is  sub- 
stituted to  the  rights  of  another.    (Sheldon  on  Subrogation,  2,  8.) 

It  may  be  insisted  that  the  payment  of  these  coupons  was  made 
by  Harper,  out  of  his  own  means,  to  protect  his  own  interests,  or 
that  of  the  corporation  in  which  he  was  so  vitally  interested  ;  and 
while  that  may  be  true  when  applied  to  a  state  of  case  where  inter- 
vening rights  are  affected,  it  can  not  operate  as  against  creditors  in 
favor  of  one  who,  as  president  of  a  corporation  and  without  the 
conse.nt  of  the  corporation  or  the  directors,  voluntarily  places  him- 
self in  a  position  where,  if  the  corporation   remains  solvent,  the 
claims  are  paid,  and,  if  insolvent,  he  comes  in  with  a  lien  over  the 
creditors  who  have  been  contiding  in  the  proper  management  of  a 
corporation  of  which  Harper  was  the  president  and  owner  of  four- 
fifths  of  the  stock.    This  case  is  unlike  that  of  Kctchum  v.  Duncan, 
96  U.  S.,  659,    In  that  case  William  Duncan,  of  the  firm  of  Duncan* 
Sherman  <&  Co.,  notified  the  company  owning  theae  coupons  that 
they  would  purchase,  on  their  own  account,  sterling  coupons  pay- 
able in  London.    The  firm  also  telegraphed  to  the  Bank  of  Mobile 
and  to  the  Union  Bank  of  London  to  purchase  the  coupons  there 
presented  for  them,  charging  them  with  the  amount,  and  traps- 
mitting  the  coupons  uncancelled.    This  was  done.    The  railway 
company  had  no  funds  to  meet  the  coupons.    The  banks  were  re- 
paid by  Sherman  A  Co.  the  amount  advanced  for  the  coupons,  and 
It  never,  says  the  court,  was  intended  by  the  firm  of  Sherman  &  Co. 
that  this  should  be  regarded  as  a  payment  by  the  company  of  its 
coupons;  and  yet  in  that  case  four  of  the  Judges  dissented  from  the  . 
ma^jority  opinion.    The  doctrine  announced  in  the  case  of  Duncomb 
v.  R.  R.  Co.,  84  N.  Y.,  — ,  to  which  we  have  been  referred,  where 
the  president  of  the  railway  company  received,  as  a  collateral,  the 
bonds  of  the  company  to  secure  a  debt  honestly  due  him,  we  regard 
as  sound  ;  but  the  difference  in  the  facts  of  that  case  and  the  one  h^ 
fore  us  is  so  manifest  that  the  decision  of  the  one  case  can  in  no  wise 
control  the  decision  in  the  other. 

The  vaults  of  the  Fidelity  National  Bank  were  open  to>  Harper. 
In  that  bank  was  kept  the  accounts  of  the  Swift  Iron  A  Steel 
Works,  and  the  large  amount  of  currency,  evidenced  by  the  various 
memoranda,  drawn  out  by  the  corporation  may  have  found  its- way 
to  the  Third  National  Bank,  as  before  stated*  in  payment  of  these 
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coupons,  or  to  reimburse  Harper  what  sums  he  had  previously  ad- 
vanced for  the  corporation.  Harper  must  have  withdrawn  this 
nioney  without  a  check'  or  an  entry  on  the  boolcs  of  the  Fidelity 
Bank  ;  and  with  a  credit  on  the  books  of  the  bank  of  near  $190,000 
in  favor  of  the  Kentucky  corporation,  the  chancellor  is  told  that 
this  is  merely  fictitious,  and  if  he  will  go  to  the  drawers  of  the 
bank  he  will  find  the  steel  works,  as  is  evidenced  by  memoranda,  is 
indebted  to  the  bank  in  a  sum  exceedinjjr  $200,000. 

Harper,  with  the  management  of  that  bank  under  his  control, 
ought  not  to  be  heard  to  say  that  the  credit  given  the^  iron  and  steel 
works  on  its  books  was  fictitious,  but  this  court  should  argue,  as  the 
chancellor  below  did,  that  trust  money  paid  was  the  money  of  the 
corporation,  and  not  Harper's.  Besides,  the  testimony  of  Matthews, 
the  treasurer  of  the  corporation,  in  speaking  of  the  payment  by 
Harper,  says  that  he  knows  of  no  money  having  been  furnished  by  the 
corporation  directlf/  to  pay  these  coupons;  and  what  he  means  by 
the  expression  is  difficult  V.)  determine,  and  we  think  it  evident 
th€!re  is  an  absence  of  all  such  equity  in  Harper's  claim  as  would 
place  him  in  advance  of  any  creditor  of  the  corporation,  or  that 
would  authorize  the  chancellor  to  allow  it  as  against  the  corpora- 
tion. 

There  is  another  appeal  on  this  record,  in  which  the  creditors  are 
complaining,  or  the  corporation,  of  the  act  of  the  chancellor  in  or- 
dering a  resale  of  this  corporate  property  to  satisfy  one  of  the  pur- 
chase money  notes.  The  property  of  the  corporation  had  been  sold 
during  the  litigation,  and  the  order  of  resale  seems  to  have  been 
made  by  consent.  We  see  iio  reason  why  the  chancellor  could  not 
resell  the  property.  It  left  the  .securities  in  the  purchase  money 
bonds  liable  for  any  deficit,  and  it  is  the  constant  practice  of  courts 
of  chancery  to  resell  where  the  purchaser  fails  to  pay. 

There  is  a  second  appeal  filed  in  this  case  in  August,  1891,  from  a 
Judgment  refusing  to  allow  two  lists  of  coupons,  amounting  to  $8,- 
000,  to  the  assignee  of  Harper,  the  controversy  being  between  the 
wife  of  Harper,  the  assignee  of  the  iron  works,  and  the  appellant, 
Loyd,  as  trustee  of  Harper,  The  same  evidence  applies  in  this  case 
as  in  the  first  appeal.  There  is  no  cross  appeal,  but  it  is  evident  that 
liloyd,  as  trustee,  has  no. lien  over  the  general  creditors,  and  equally 
plain  that  he  is  not  entitled  to  recover  on  the  many  checks  issued 
by  the  iron  works,  payable  to  its  own  order,  and  found  in  his  (Har- 
per's) posseasion. 

The  judgments  appealed  from  on  the  appeals  of  August  17, 1891, 
are  both  atfirmt^,  as  well  as  the  judgments  from  which  the  first  ap- 
peal was  taken — in  other  words,  the  judgments  from  which  all  the 
appeals  are  taken  are  affirmed. 

Judge  Pryor  delivered  the  following  response  to  a  petition  for  re- 
hearing : 

It  is  somewhat  remarkable  that,  in  a  well-considered,  exhaustive 
and  pursuasive  brief  by  counsel,  that  nothing  is  said  about  the  Harris 
claim,  amounting  to  many  thousand  dollars.  That  which  is  now  con- 
tended involved  more  than  any  other  branch  of  the  case  is  overlooked 
by  both  the  court  and  counsel,  if  the  petition  for  a  rehearing  is  to  pre- 
vail. If  the  Harris  case  is  here,  and  the  appellant  insists  it  is,  the 
rejection  by  the  master  of  the  claims  asserted  by  Harris  and  Lloyd, 
trustee,  and  his  report  confirmed,  should  end  the  controversy, 
Lloyd,  trustee,  as  we  suppose,  is  litigating  this  Harris  claim  in  the 
court  below  by  proper  proceedings.    He  has  not  filed  any  affidavit 
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or  made  proof  sufficient  to  authorize  these  claims  to  be  allowed 
him.  His  case  is  not  here,  and  the  labor  of  examining  such  a  record 
so  as  to  correctly  understand  what  is  ueeessarily  involved  is  of  itself 
a  sufficient  burden,  without  imposing  upon  the  court  the  additionai 
burden  of  trying  to  ascertain  whether  or  not  counsel  is  correct  in 
saying  that  the  court  has  overlooked  such  an  important  item  as  a 
claim  made  up  of  many  vouchers  of  $116,000.  We  must  say  that 
there  is  nothing,  so  far  as  appears  from  this  record,  entitling  lioyd 
to  this  money  on  the  Harris  vouchers.  What  may  appear  hereafter 
is  a  different  question. 
Petition  overruled. 


Brannin,  Brand  &  Olover  v.  Broabdus,  ^c. 
iFiled  Feb.  7,  1898.) 

1.  Authority  of  sheriff  to  cry  bid  of  absent  pariy^^SaUs — Where  a  sheriff  isTer* 
bally  requested  by  the  plaintiff  in  an  exeoation  to  cry  at  an  execntion  sale 
of  land  by  the  sheriff  to  satisfy  same,  the  amonnt  of  his  debt,  interest  and 
costs  for  the  land,  and  to  sell  it  to  him  if  no  one  bids  more,  the  sheriff  mak- 
ing the  sale  may  cry  snoh  bid  in  the  absence  of  the  plaintiff,  and  the  sale  to 
sneh  absent  plaintiff  is  not  yoid. 

2.  Liens — Fraudulent  cowveyances-^'Foxkr  days  before  the  sale  of  a  son^s  on- 
diTided  interest  in  remainder  in  a  tract  of  land  by  a  sheriff  to  satisfy  an  ex- 
ecntion in  his  hands  the  son  conveyed  his  interest  therein  to  his  mother,  as 
is  alleged,  for  a  Talnable  consideration.  Tha  mother  owned  previously  a  life 
estate  in  said  land,  and  sobseqnently  sold  the  entire  tract  to  certain  inno- 
cent purchasers,  who  paid  fall  valne  therefor,  and  had  no  notice  of  the  levy 
and  sale  by  the  sheriff.  The  plaintiff  in  the  execntion  purchased  the  son** 
undivided  interest  at  the  sheriff's  sale  at  an  inadequate  price  and  now  seeks 
to  have  the  deed  from  the  son  to  his  mother  set  aside  as  fraudulent.  Held— 
Since  the  land  is  now  in  .the  hands  of  innocent  purchasers  for  value  from 
the  mother,  and  there  is  much  evidence  condaoiufc  to  show  that  the  mother 
and  son  had  no  notice  of  the  sheriff's  levy  and  sale  and  of  the  good  faith  of 

.  the  transaction  between  them,  the  deed  by  the  son  will  not  be  set  aside  bat 
will  be  held  inferior  to  the  lien  acquired  by  the  plaintiffs  in  the  exeeutioD 
on  the  son's  interest  in  the  land  under  the  levy  of  the  execution  thereon. 
The  land  is  in  lien  to  satisfy  the  amount  of  sboh  debt,  interest  and  eoets. 

Stone  &,  Sudduth  for  appellants. 

Wood  &  Day  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  sheriff  of  Montgomery  county,  on  August  13, 1885,  levied  an 
execution  in  favor  of  Brannin,  Brand  <fe  Glover  against  John  R. 
Brouddus,  on  the  undivided  interest  in  remainder  of  the  defendant 
in  a  tract  of  some  152  acres  of  land,  and  after  one  advertisement  sold 
the  same  on  September  21,  1885,  to  the  plaintiffs  in  the  execution. 

The  life  estate  was  owned  by  Mrs.  C.  A.  Broaddus,  and  the  In- 
terest of  defendant,  who  was  her  son,  was  the  one  undivided  one- 
fifth  therein. 

The  plaintiffs  in  the  execution,  who  are  the  appellants  here,  were 
not  present  at  the  sale  either  in  person  or  by  attorney,  but  prior  to 
the  day  of  sale  their  attorney  said  to  the  deputy  sheriff  ••that  when 
he  offered  said  interest  for  sale  under  said  execution  to  cry  the 
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amount  of  plaintiffs'  bid  for  the  amount  of  their  debt  on  the  day  of 
sale  for  the  whole  of  said  interest,  if  no  one  else  would  bid  that 
amount  for  same,  and  to  knociic  It  off  to  plaintiffs  if  no  one  else 
would  bid  that  amount  for  it." 

The  sheriffdid  as  directed.  The  purchase  price  of  the  land  was 
less  than  two-thirds  of  its  appraised  value,  and  after  the  expiration 
of  a  year  the  appellants  caused  the  sheriff  to  make  them  a  deed 
therefor.    This  was  made  on  the  11th  day  of  April,  1887. 

The'valueof  the  whole  tract,  as  shown  by  the  investment  under 
the  orders  of  the  Madison  Court  of  Common  Pleas,  was  about  $7.- 
500,  and  the  defendants'  interest,  not  estimating  the  value  of  the  life 
tenancy  of  his  mother,  who  was  about  68  or  69  years  of  a^e  in  1889, 
was  worth  some  $1,500.  The  plaintiffs'  bid  was  $302.18.  Oh  the  17th 
of  September,  1885,  the  defendant  in  the  execution,  J.  R.  Broaddus, 
who  was  then  living  in  Owen  county,  Ky.,  came  to  Montgomery 
county,  and  without  notice,  as  he  alleges,  at  the  issual  of  the  execu* 
tionor  its  levy,  conveyed  to  his  mother,  Mrs.  C.  A.  Broaddus*  his 
interest  in  the  land,  and  in  this  conveyance  recites  that  it  was  made 
in  pursuance  of  a  written  contract,  dated  September  15,  1884,  bind- 
ing himself  to  convey  said  land  to  her  by  reason  of  certain  consider- 
atu>ns  passinp:  between  them.  He  had  rented  the  entire  tract  from 
his  mother  in  1883,  for  which  he  was  owing  her  something,  and 
again  in  1884,  and  for  this  year  owed  her  some  $600. 

It  is  evident  that  after  applyinfl:  some  credits  for  sale  of  crops  he 
owed  her  in  the  fall  of  1884  some  $5(H)  or  $600;  and  the  writing  re- 
ferred to  in  the  deed  of  September  17, 1885,  was  executed  as  a  ''secu- 
rity" for  said  rental  or  a  deed  for  the  interest  in  case  he  did  not  pay 
the  rent. 

The  deed  of  September  17, 1885,  was  indorsed  on  its  back,  *'Ac- 
knowledsred  by  J.  B.  Broaddus,  September  17,  1885.  Priest,  clerk; 
tax  paid  September  18,  1885.  T.  P.  Priest,  clerk,  by  J.  C.  Brown,  D. 
C." 

It  was  brought  to  the  clerk's  office  by  an  attorne3\  who  paid  the 
tax,  and  who  told  the  clerk  that  he  would  come  in  afterwards  and 
order  it  recorded  if  he  wished  it  recorded,  and  he  appears  in  this 
record  as  attorney  for  Mrs.  C.  A.  Broaddus. 

The  alleged  written  contract  of  September  16, 1884,  the  existence 
and  date  of  which  is  i»oiiiewhat  confusedly  testified  to  by  J.  R. 
Broaddus,  was  burned,  it  is  claimed,  with  the  house  on  said  farra« 
in  September,  1884.  And  notwithstanding  the  request  of  the  mother 
to  that  effect,  no  deed  >yas  made  to  her  in  pursuance  of  that  writing 
until  September  17,  1885,  as  shown  above. 

On  November  11, 1885,  the  appellee,  L.  C.  Kash,  by  written  con- 
tract bought  the  entire  tract  of  152  acres  from  Mrs.  C,  A.  Brottddus 
for  the  sum  of  $7,500,  of  which*  he  was  to  pay,  on  January  2, 1886, 
$1,500,  and  to  execute  his  notes,  due  in  1,  2,  3  and  4  years,  re- 
spectively, and  was  to  have  a  deed  therefor  upon  making  the  first 
cash  payment,  which  he  did,  and  obtained  a  conveyance  as  provided 
for. 

He  obtained  possession  of  the  lands  as  tenant  in  March,  1885,  and 
says  that  more  than  two  months  before  the  execution  of  the  writing 
of  September  11,  1885,  he  bought  the  land  by  an  oral  purchase  from 
Mrs.  Broaddus,  who  had  l>ecome  the  owner  in  fee  of  said  land,  and 
that  he  was  in  the  actual  adverse  possession  thereof  from  that  time 
on,  and  had  no  notice  whatever  of  the  levy  on  the  land  or  its  sale 
under  any  execution. 

His  four  notes  for  $1,500  each,  payable  to  Mrs.  Broaddus  on  March 
1,  '87,  '88,  '89  and  '90,  were  all  paid  by  G.  W.  Goodpaster  on  the  19th 
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of  July,  1888.  Good  paster  appears  to  have  bought  the  land  from 
Kash.  and  hence  paid  the  unpaid  purchase  money  notes  to  J.  G. 
Trimble,  the  owner  of  them  by  purchase  from  Mrs.  Broaddus. 

Upon  this  state  of  case  the  appellants,  Brannin,  4c.,  brouf^ht  this 
action  in  equity  on  March  16,  1886,  against  J.  R.  <fe  C.  A.  Broaddus, 
and  to  their  suit  Kash  was  subsequently  made  a  party  defendant, 
asking:  that  the  deed  of  September  17,  1885,  of  J.  R.  to  Mrs.  C.  A. 
Broaddus  be  set  aside  as  fraudulent;  that  their  purchase  under  the 
execution  sale  of  September  21, 1885,  be  upheld,  and  their  right  and 
title  to  said  interest  be  quieted,  and  praying  further  if  this  relief  be 
refused  that  the  execution  sale  be  set  aside  and  their  Judgment  debt 
be  adjudged  unsatisfied. 

'  The  defendants  set  up  their  claims  and  equities  as  foreshadowed 
herein,  and  upon  preparation  and  hearing  the  chancellor  adjudged 
that  the  deed  from  defendant,  J.^R.,  to  C.  A.  Broaddus,  of  Septem- 
ber 17, 1885,  was  fraudulent  and  void  as  to  the  plaintiffs;  that  the 
plaintiffs,  by  their  purchase  at  the  execution  sale  of  September  21, 
1885,  took  nothing,  and  that  the  deed  of  the  sheriff  to  them  was  void 
and  passed  no  title,  but  adjudged  plaintiffs  a  prior  lien  on  said  inter- 
est by  virtue  of  their  levy,  and  ordered  a  sale  for  their  benefit. 

From  this  judgment  Brannin,  <&e.,  have  appealed,  because  their 
purchase  under  the  execution  sale  was  not  su.^tained,  and  they  were 
not  given  the  land,  and  Kash,  Goodpaster,  <&c.,  complain  by  cross 
appeal  because  the  deed  of  September  17,  1885,  from  J.  R.  to  C.  A. 
Broaddus  was  set  aside  as  fraudulent. 

The  legal  inability  of  the  sheritf  to  cry  the  bid  of  the  plaintiflfe  in 
the  execution,  and  the  consequent  nullity  of  the  deed  made  by  him 
in  pursuance  of  such  bid,  is  sought  to  be  established  on  the  authority 
of  Stapp  v.  Toler,  3  Bibb,  450,  whore  a  sheriff  himself  bought  a  slave 
sold  under  an  execution  sale  made  by  him.  The  sale  was  held  in- 
valid in  the  absence  of  a  statute  to  that  effect  by  reason  of  the  obvi- 
ous absurdity  and  palpable  incongruity  of  the  sheriff  uniting  in 
himself  the  inconsistent  characters  of  both  seller  and  purchaser,  and 
it  may  be  added  that  such  a  transaction  would  now  be  in  direct  con- 
flict with  section  8,  article  15,  chapter  38,  General  Statutes,  which 
provides  that  "no  officer  shall  directlj^  or  indirectly  bid  for  or  buy 
any  property  which  may  be  sold  under  an  execution  by  his  deputy 
or  principal  or  by  his  co-deputy." 

But  is  this  a  case  ^here  the  officer  either  bids  or  buys  the  property 
in  the  meaning  of  the  statutes?  Does  it  not  mean  bid  or  buy  for  him- 
self? 

The  case  of  Dixon  v.  Sharp,  1  A.  K.  Marshall,  211,  is  also  relied  on 
by  appelle&s  and  is  nearer  in  point.  It  was  there  held  that  a  sheriff 
could  not  bid  for  a  purchase  at  a  sale  of  land  made  by  him,  but  this 
court  commented  on  that  case  in  Mullens,  &c.  v.  Buskirk,  dtHrided 
on  January  19,  1884  (5  Ky.  Law  Rep.,  605),  and  held  that  where  the 
sheriff  was  authorized  by  a  letter  from  the  plaintiff^  in  the  exe- 
cution to  bid  or  cry  the  debt,  interest  and  costs  for  the  land,  if  no 
one  else  did  so,  the  bid  was  one  made  by  the  parties  themselves  and 
not  by  the  sheriff,  and  the  crying  of  the  bid  as  authorized  was 
neither  a  violation  of  the  letter  or  spirit  of  the  statute. 

In  this  case  the  authorization  was  not  in  writing,  but  was  none  the 
Jess  specific  and  direct.  No  discretion  was  given  the  sheriff  in  cry- 
ing the  sfKjcified  bid.  He  was  not  left  to  bid  as  much  or  as  little  as 
he  pleased,  as  we  inier  may  have  been  the  case  in  Dixon  v.  Sharp, 
supra.  It  does  not  appear  that  Sharp  in  that  case  made  any  bid  or 
left  any  with  the  sheriff  or  authorized  the  sheriff  to  make  any  for 
him. 
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We  perceive  no  reason  why  a  plaintiff  may  not  leave  a  specific  bid 
with  the  officer,  which  the  latter  may  cry,  without  violating  a  stat- 
ute which  simpiy  prohibits  him  in  his  own  behalf  from  buying  or 
bidding  for  property  at  his  own  sales. 

It  is  laid  down  in  Freeman  on  Executions,  section  292,  that  this 
doctrine  that  a  sheriff  can  not  act  as  agent  for  another  in  making  a 
sale  "was  not  to  be  extended  to  cases  where  he  is  authorized  to  offer 
a  specified  amount  in  behalf  of  the  absent  bidder." 

But  in  this  case,  while  the  strictly  legal  right  obtained  by  plaintifil^ 
might  be  upheld  as  indicated,  the  appellees  show  themselves  to  have 
been  without  notice  of  the  levy  in  the  country,  and  sale  of  the  prop- 
erty, and  to  have  bought  and  paid  for  same  under  the  apprehension 
that  it  equitably  belonged  to  Mrs.  C.  A.  Broaddus  under  her  written 
contract  with  J.  R.  Broaddus  of  September,  1884,  and  the  legal  title 
to  which  was  attempted  to  be  perfected  by  the  conveyance  of  Sep- 
tember 17,  1885. 

The  appellee.  J.  R.  Broaddus,  while  he  was  indefinite  as  to  dates, 
testified  most  earnestly  to  the  good  faith  manifested  by  th«  parties, 
«nd  to  the  fact  that  the  writing  was  in  existence  so  securing  his 
mother,  but  was  burned  in  1884,  and  while  such  proof  may  not  be 
sufficient  to  raise  a  prior  equity  in  behalf  of  appellees  as  against  the 
appellants'  purchase,  yet  the  facts  and  circumstances  showing  good 
faith  on  their  part  entitle  them  to  equitable  consideration.  This  is  a 
suit  in  equity,  and  we  are  not  disposed  to  hold  that  the  deed  of  Sep- 
tember 17,  18^5,  was,  in  fact,  fraudulent,  and  conferred  no  equitable 
interest  on  the  grantee,  although  certainly  inoperative  to  defeat  the 
plaintifis'  demand. 

While  the  deed  may  be  set  aside  at  the  suit  of  the  appellants,  it 
must  be  done  on  equitable  terms  and  with  due  regard  to  the  equities 
of  the  innocent  grantee  therein  and  the  parties  holding  under  her. 

Thejudgmentofthe  chancellor  giving  a  prior  lien  to  the  appellants 
on  the  interest  in  question  for  the  full  amount  of  their  debt,  interest 
and  costs  effects  this  end,  aiKl  will,  therefore,  be  affirmed. 


HiGGiNS  V.  Commonwealth. 
{Filed  :Beb.  11,  1893.) 

1.  Indictments — Unlinrful  detention  of  female — Where  ft  statote  denounces 
the  '*anlawfnl'*  commifl.'^ion  of  h  certain  act  as  a  felony,  an  indictment  for 
sucii  offense  need  not  allege  that  the  act  was  done  malicioosly.  wiUfnlly  or 
feloniously;  it  is  sufficient  if  it  alleges  that  the  accused  unlawfully  com- 
mitted such  act.     The  rule  is  otherwise  as  to  common  law  crimes. 

An  indictment  charging  that  the  accused  *'  unlawfully  "detained  a  certain 
female  for  the  purpose  of  havinj^:  carnal  knowledge  with  her,  etc.,  is  suffi- 
cient ;  it  is  not  necessary  that  it  should  be  averred  that  the  accused  acted 
-**  feloniously." 

2.  Same— Insanity— Instriutiifns-^y^^^Te  the  victim  of  the  alle^^^ed  unlawful 
detention,  etc.,  was  an  insane  woman,  an  instruction  that  any  act  done  to- 
ward the  alleged  victim  by  the  defendant,  other  than  acts  of  kindness, 
xsonrtesy  or  friendship,  wa.s  in  law  ''done'ajj^ainst  her  will,*'  was  proper. 

An  insane  woman  may  be  the  victim  of  such  an  offense  as  well  as  a  sane 
one. 

3.  Criminal  law — Right  of  ilefentiant  to  change  of  venue — When  the  defendant 
files  a  petition  for  a  change  of  venue  containing  the  allegations  required 
by  law  therefor,  and  supports  it  by  the  affidavits  of  two  credible  witnesses, 
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and  no  other  testimony  is  introdnced  or  offered  by  either  the  Common- 
wealth  or  the  defendant,  the  chanj^e  of  venue  most  be  granted. 

The  amendment  of  April  i;  1880,  to  section  2,  article  4,  chapter  13,  Gen- 
eral Statutes,  did  not  so  change  the  law  concerning  application  by  defendast 
for  change  of  venue  as  to  make  the  granting  or  ref nsal  of  the  ehaoge  a 
matter  entirely  within  the  discretion  of  the  trial  conrt.  If  the  allegation  ef 
the  petition  for  the  change,  and  of  the  affidavits  accompanying  it,  are  net 
controverted  by  the  Commonwealth,  the  trial  court  has  no  diseretion  ex- 
cept to  grant  the  change. 

W.  A.  Morrow,  J.  W.  Golyer  and  C.  H.  Blackburn  for  appellant 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Uazelrigg. 

The  appellant  was  tried,  convicted  and  sentenced  to  the  peoileiK 
tlary  for  the  term  of  two  years,  upon  an  indictment  under  section  % 
article  4,  chapter  29  of  the  General  Statutes,  which  provides  that 
'' whoever  shall  unlawfully  take  or  detain  any  woman  againat  her 
will,  with  intent  *  *  to  have  carnal  knowledge  with  h«, 
*  *  *  shall  be  confined  in  the  penitentiary  not  le^  than 
two  nor  more  than  seven  years." 

On  this  appeal  he  urges  as  grounds  for  reversal,  first,  the  omiadoD 
of  the  word  ^'feloniously"  in  the  Indictment. 

To  this  it  is  sufficient  to  say  that  the  acts  mentioned  in  the  statate 

2 noted,  when  unlawfully  done,  constitute  the  whole  of  the  crime 
enounced  therein.  It  need  not  be  charged  of  the  accused  that  he 
acted  tnaliciouHly,  willfully  or  feloniously;  if  he  tie  charged,  in  the 
language  of  the  statute  creating  the  crime,  and  in  the  manner  re* 
quired  by  it,  then  the  charge  is  complete  and  includes  all  that » 
required  to  be  established  in  order  to  constitute  the  guilt  of  the  ac- 
cused. In  common  law  felonies  the  rule  is  different.  (Kaelinv. 
Commonwealth,  84  Ky.,  354;  Cundiff  v.  Commonwealth,  86  Ky., 
196.) 

Secondly.  The  appellant's  counsel  contend  that  the  statute  ha»  no 
application  in  this  case  because  of  the  insanity  of  the  victim  alleged 
to  have  been  unlawfully  detained;  that  the  crime  must  be  com^ 
mitted  against  a  woman  having  a  will  capable  of  exercising  it,  and 
"  against  her  will." 

But  the  authority  relied  on  happily  stops  far  short  of  supporting 
such  an  inhumane  and  unreasonable  doctrine. 

The  generous  principle  of  the  law  governing  the  case  was  aptly 
illustrated  in  the  instruction  of  the  lower  court,  whereby  the  juiy 
was  told  that  any  act  done  toward  the  alleged  victim  by  the  defend- 
ant, other  than  acts  of  kindness,  courtesy  or  friendship,  were  done 
"against  her  will." 

But  the  appellant,  after  due  notice,  tiled  his  petition  for  a  chanjre 
of  venue,  alleging  that  on  account  of  the  prejudice  against  him  ahd 
the  excited  state  of  public  opinion,  he  could  not  have  a  fair  and  im- 
partial trial  in  Pulaski  county.  He  supported  his  petition  with  the 
affidavits  of  two  credible  witnesses,  all  in  strict  accordance  with 
the  requirements  of  section  2,  article  4,  chapter  12  of  the  Greneral 
Statutes.    No  other  testimony  was  introduced  or  oflTered  by  either 

party- 

The  court  overruled  the  motion,  dismissed  his  petition  and  appli- 
cation for  removal,  and  of  this  he  complains. 

For  the  Commonwealth  it  is  insisted  that  since  the  statutory 
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amendment  of  April  1, 1880,  the  question  of  removal  is  one  of  dis- 
cretion with  the  court;  whereas,  theretofore  it  was  absolutely  in- 
cumbemt  on  it  to  order  the  change  whenever  the  defendant  complied 
with  the  requirements  of  the  statute. 

The  amendment  reads:  ''And  the  court  shall,  on  said  motion^ 
hear  all  witnesses  that  may  be  produced  by  either  party,  and  from 
the  evidence  determine  whether  or  not  the  applicant  is  entitled  to< 
change  of  venue." 

It  is  evident  that  the  object  of  this  amendment  was  to  give  the 
State  an  opportunity  of  combatting  the  prima  facie  case  presented 
by  the  petition  of  the  defendant  and  the  affidavits  of  his  friends.  • 
If  this  opportunity  is  not  embraced  the  court  has  no  discretion. 

While  the  question  was  not  directly  presented.  Judge  Holt,  in 
delivering  the  opinion  of  the  court,  in  Wilkerson  v.  Commonwealth,. 
88  Ky.,  25,  says:  "Undoubtedly,  if  an  accused,  under  the  law  as=^ 
amended,  presents  his  petition,  accompanied  by  the  two  or  more 
affidavits,  and  no  witnesses  are  introduced  in  court  by  either  party,., 
the  change  of  venue  should  be  granted." 

.  We  think  that  the  appellant  was  clearly  entitled,  on  the  9tate  of 
case  presented,  to  have  his  petition  for  removal  granted. 

While  the  same  proof  may  not  be  oflfered  in  the  case  on  its  return, 
it  18  proper  to  say  that  the  testimony  of  Trimble  as  to  the  condition 
of  the  room  on  the  day  following  the  trouble  in  question  was- 
improper.  This  room  was.  exposed  and  used  at  all  hours  of 
the  day  and  night,  and  its  "torn-up"  condition  twenty-four 
hours  alter  the  occurrence  proves  nothing;  but  in  view  of  ClarkV 
testimony  might  be  misleadmg  and  preiudicial. 

We  perceive  no  error  in  the  instructions  of  the  court,  and  think 
they  embrace  the  law  of  the  case. 

For  the  reasons  indicated  the  judgment  below  is  reversed  and 
cause  remanded,  with  directions  to  grant  the  appellant  a  new  trial,, 
and  for  proceedings  consistent  with  this  opinion. 


Hall  v.  Commonwealth. 

( Filed  Feb.  11, 1893— iVb<  io  be  reported.) 

Indictnienis—KM  indiotment  for  grand  larceny,  which  stated  that  the  de- 
fendant did  unlawfully  and  feloniously  take  and  carry  away  certain  money^^ 
which  iA  described,  personal  property  of  B.,  with  the  intention  of  appropri-- 
ating  the  same  to  defendant's  nse,  and  of  depriving  B.  permanently  of  the 
Bame,  is  sufficiently  clear  as  to  the  person  from  whom  the  money  is  charged 
to  have  been  taken,  and  ait  to  a  takini;  without  the  consent  of  the  owner. 
It  states  facts  that  constitute  a  public  offense. 

B.  G.  Williams  for  appellant.  * 

W.  J.  Hendriek  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  only  ground  for  reversal  urged  by  counsel  in  this  case  is  that 
the  facts  stated  in  the  indictment  do  not  constitute  a  public  offense. 

The  particular  defects  of  the  indictment  suggested  in  argument 
are  an  omission  of  a  statement  of  the  person  from  whom  the  prop- 
erty was  taken,  and  whether  it  was  done  with  or  without  consent.. 


Digitized  by 


Google 


"732  COMMONWEALTH,   BY,  &C.  V.  THE  SINGER  MFG.  CO. 

The  ofTense  charged  is  grand  larceny,  stated  to  have  been  commit- 
Jted  by  the  defendant  nnlawfully  and  feloniously  taking  and  carry- 
*ing  away  money  described,  personal  property  of  Mary  Bums,  with 
intention  of  appropriating  the  same  to  defendant's  use,  and  depriv- 
ing Mary  Burns  permanently  of  its  use. 

It  seems  to  us  the  language  is  too  plain  and  explicit  to  admit  of  a 
tioubt  in  the  mind  of  a  person  of  common  understanding  about  either 
the  person  from  whom  the  money  was  tal^en,  or  whether  ft  was 
.talcen  with  or  without  the  consent  of  the  own^r. 

Judgment  affirmed. 


McMeekin  v.  Smith. 

iHled  leb.  11,  1893— iVb^  to  be  reported.) 

A  dn'ise  to  dxiughters  and  tht  heirs  of  their  bodies  by  a  father  would  have  vested 
-.an  estate  tail  in  the  daaf^hters  under  the  common  law,  which  ie  by  Ktatite 
converted  into  a  fee  simple  estate  in  this  State.  And  this  was  the  evident  in- 
tention of  the  testator,  as  is  manifest  when  the  whole  of  the  wiU  is  consid- 
vered  together. 

John  D.  Carroll  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  words  hein  of  their  bodies  created  an  estate  tail  by  the  rule  of 
vcommon  law,  and  by  our  statute  such  an  estate  is  converted  into  a 
fee  simple.  The  devise  is  to  the  two  daughters,  Mary  and  Henri- 
etta, and  the  heirs  of  their  bodies.  The  purpose  of  the  testator  was 
to  give  the  fee  and  not  to  limit  the  estate. 

The  expression,  **thia  will  is  given  the  lawful  heirs  of  my  body, 
'many  orjew^^^  etc.,  may  show  a  purpose  to  confine  the  estate  to  the 
heirs  living  at  the  testator's  death;  but  from  a  reading  of  the  entire 
will  his  plain  purpose  was  that  his  children  should  have  the  land, 
should  his  widow  marry,  such  as  were  then  living. 

The  will  is  awkwardly  drawn,  and  by  the  testator  himself,  who 
was  evidently  ignorant  as  to  the  terms  he  was  using  in  his  deviate  of 
the  estate. 

The  judgment  below,  by  which  the  fee  is  in  the  children,  is  af- 
Jfirmed.    (Johnson  v.  Johnson,  2  Met.,  331.) 


-Commonwealth,  by,  ic.  v.  The  Singer  Manufacturing  Co. 

{Filed  I eb.  14,  1893— iVb<  to  be  reported.) 

1.  Information  by  Auditor^ s  Agent — Pleading — Where  information  in  writ- 
infi^  is  filed  in  a  county  conrt  by  the  Auditor's  Agent  for  the  county  atcain^^ 
an  alleged  delinqaent  taxpayer,  in  which  it  is  stated,  with  reasonable  cer- 
tainty, explicitness  and  deflniteness,  that  such  person  was,  in  a  certain  year, 
-'the  owner  of  designated  property  in  the  coanty  which  he  failed  to  list  for 
'State  taxation,  it  is  the  duty  of  the  county  court  to  fix  the  value  of  sach 
property  and  assess  it  for  taxation  as  required  by  law,  unless  the  delinqaeoi 
r  shows  cause  why  this  should  not  be  done. 

Information  that  a  certain  person,  of  September  15  of  1888  and  of  1889. 
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was  the  owner  of  1.000,000  feet  of  WHlnnt  Inmberj.sitiiated  in  the  eonnty^. 
of  the  Tslne  of  $100,000,  which  he  had  failed  to  list  for  taxation  for  those 
years,  was  sufficiently  definite  and  certain  to  authorize  the  county  court  to 
assess  snch  property  for  taxation,  in  Jhe  absence  of  any  came  shown  why 
it  should  not  be  done. 

2.  The  judgment  of  the  county  couft  sustaining  a  demurrer  tO'the  infonnation  i» 
a  judicial  determination,  from  which  an  appeal  may  be  talren  to  the  oircnit' 
court. 

Stewart  <&  Stewart  for  apppeliant. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  JudRe  Hazelrigg.. 

•  Under  the  provisions  of  what  is  l^nown  as  the  **  Auditor's  Agent  "* 
act,  Cline,  as  relator,  etc.,  lodged  information  with  the  county  court 
of  Pilse  county  against  the  appellee,  alleging  that  it  had  failed  and> 
refused  to  give  in  to  the  assessor,  or  list  for  taxation,  one  million  and^* 
more  feet  of  walnut  lumber,  situated  in  said  county,  and  worth 
1100,000,  and  had  so  failed  and  refused  for  the  years  1888  and  1889«. 
though  it  was  the  owner  thereof  on  September  15th  of  each  of  said- 
years. 

After  citation  the  company  filed  a  demurrer  to  the  information, 
because  of  want  of  authority  m  said  relator,  so  far  as  the  county  was^ 
concerned,  and  because  the  information  did  not  state  a  cause  of  ac- 
tion in  favor  of  the  State  against  the  company. 

The  plaintiff  confessed  the  demurrer  as  to  the  county,  and  the 
court  sustained  the  general  demurrer  to  tiie  information -against  the 
State  and  dismissed  the  proceeding. 

Cline,  on  behalf  of  the  Commonwealth,  appealed  from  this  Judg- 
ment to  the  circuit  court.  There  he  more  specifically  set  out  hi& 
agency  and  appointment  under  the  act  named ;  and  after  the  case 
had  been  continued  for  several  terms  without  an  answer,  or  any- 
showing  to  excuse  the  defendant  for  its  alleged  delinquency,  the' 
court,  on  the  company's  motion,  and  over. the  objection  of  the  plain- 
tiff, dismissed  the  proceeding  andgave  Judgment  against  the  State 
for  the  costs.  From  this  judgment  an  appeal  is  prosecuted  to  this- 
court. 

The  act  in  question  provides,  with  reference  to  the  agent,  that  **  it 
shall  be  his  duty^  where  any  person  in  this  Commonwealth  has  failed 
to  give  in  his  list^  or  a  proper  Twt  of  his  taxable  property,  to  give 
information  of  the  same  to  the  county  couri  of  the  county  where- 
such  list  should  have  been  given,. and  said  court  shall  issue  sum- 
mons," etc. 

Here  the  information  given  was  by  a  writing,  which  was  certainly 
reasonably  explicit  and  definite. 

The  ownership  of  the  property,  its  kind,  quantity  and  value,  and. 
the  fact  that  the  delinquent  had  failed  and  refused  to  list  it  for  the 
years  named,  or  to  give  U  in  for  assessment,  are  set  out  with  reason- 
able fullness. 

The  information  on  w*hioh  the  court  is  expected  to  act  under  thiS' 
law  must  be^  from  the  nature  of  the  case,  somewhat  general.    The" 
citation  is  rather  to  search  the  conscience  of  one  who  is  presumably 
evading  the  tax-gatherer. 

It  is  the  duty  of  each  citizen  to  help  bear  the  burden  of  taxation 
in  common  with  his  fellow,  and  equally  with  him,  and  even  upoD. 
slight  information  that  he  is  violating  this  duty  the  court  should- 
give  him  an  opportunity,  to  perform  it. 

The  determmatdon.  of  the  case  on-  demurrer  in  the  county  courU     t 
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was  a  judicial  one,  from  which  the  api>eal  was  properly  taken  to  the 
circuit  court,  where,  instead  of  dismissing:  the  case,  the  court,  oq  de- 
.  fault  of  answer,  should  have  determined  the  information  suffident 
jind  adjudg:ed  that  the  county  court  should  assess  and  fix  the  valoe 
.  of  the  property  its  required  b^^  law,  unless  good  reason  be  shown 
why  this  should  not  be  done. 
The  judtfment  below  is  reversed. 


L.  &  N.  R.  R.  Co  V.  Kellem's  adm'x, 

(Filed  Feb.  14, 1893— iVb^  to  be  reported.) 

IViUful  neglect — Evidence — An  employe  of  a  railroad,  when  intoxicated  and 
at  11  o'clock  at  ni^ht,  while  walking  upon  or  attempting  to  cross  the  track. 
.  caaght  his  foot  in  a  cattle  ^^nard.  Hearing  or  seeing  a  train  approachiafc 
he  threw  his  body  and  other  limbs  off  the  track,  the  train  passed  on,cottijM; 
off  his  foot;  he  died  from  the  injury,  which  no  one  saw.  In  this  aetioo, 
Held— 

First,  The  railroad  was  gniity  of  no  willful  neglect;  the  evidence  does  not 
•  conduce  to  show  that  deceased's  peril  could  have  been  seen  by  those  in  charge 
of  the  train  in  time  to  avoid  the  injury. 

Second,  The  railroad  is  not  liable  for  such  accident,  because,  at  most,  ik 
was  guilty  of  only  ordinary  neglect,  and  the  deceased,  by  his  own  act,  oon* 
tributed  to  his  injury. 

Wra.  Lindsay  and  H.  C.  Martin  for  appellant. 

J.  P.  Hobson  and  J.  C.  Poston  for  appellee. 

Appeal  frona  Hart  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellee's  intestate,  in  February,  1888,  died  from  the  eflfect  of 
an  injury  received  by  him  by  the  appellant  in  January,  1888.  The 
intestate  left  a  widow  and  chidren.  The  widow,  as  administratrix, 
sued  the  apfteflant  for  the  benefit  of  herself  and  children  to  recover 
damages  for  said  killing.  The  appellee  alleged  two  causes  of  action: 
One  for  the  suffering  and  pain  endured  by  the  deceased  in  conse* 
ouence  of  the  injury;  the  other  for  willful  n^leet,  causing  his 
death. 

The  appellee  was  ruled  to  elect  which  cause  of  action  she  would 
proceed  under,  and  she  elected  to  proceed  under  that  for  willful  nej;- 
lect.  She  amended  said  cause  of  action  by  alleging  that  the  de> 
ceased,  at  the  time  of  his  death,  had  a  wife  and  children;  She  also 
set  up  in  said  amendment  the  suffering  of  the  deceased  in  conse- 
quence of  said  injury. 

Upon  the  trial  of  the  cause  the  court,  in  substance,  instructed  the 
jury  that  the  deceased  being  at  the  time  he  was  injured  in  theem- 
'  ploy  of  the  appellant,  the  appellee  could  not  recover  damages  for  his 
death  unless  it  was  caused  by  the  willful  neglect  of  the  appellant; 
but  she  might  recover  damai^es  for  his  suffering  the  same  as  if  he 
had  not  died,  provided  the  injury  from  which  he  suffered  was  caused 
by  the  ordinary  neglect  of  the  appellant.  The  jury  found  for  the 
appellee  $3,000  in  damages.  The  appellant's  motion  to  instruct  the 
jury  peremptorily  was  overruled. 

The  evidence  is,  that  about  11  o'clock  at  night,  in  January,  1888, 
the  intestate's  foot  was  cut  off  by  the  appellant's  train  at  a  cattle 
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^uard  near  Hanson's  station,  in  Hopkins  county,  Ky.  No  one  saw 
the  accident.  There  is  no  proof  whatever  of  ne^ligfence  on  the  part 
-of  the  appellant.  The  only  passible  inference  (»f  neglij^ence  consists 
of  the  fact  that  the  appellant  might  have  seen  the  deceased  in  time 
to  save  him  had  it  kept  a  proper  lookout.  But  the  whole  evidence, 
in  our  opinion,  dispels  the  idea  of  negligence. 

The  only  evidence  in  reference  to  the  circumstances  of  the  de- 
K?eased  getting  hurt  is  furnished  by  himself,  in  detailing  them  dur- 
ing his  sickness,  as  follows:  Mr.  Powell  says  the  deceased  told  him 
that  he  was  getting  out  of  the  "way  of  some  men  who  were  in  the 
•edge  of  the  woods  and  trying  to  kill  him  (he  had  evidently  been 
•drinking  hard),  and  in  attempting  to  cross  the  track,  before  the 
train  got  to  him,  he  fell  into  the  cattle  guard  and  grot  his  foot  hung» 
and  he  threw  his  body  out  to  one  side  and  the  train  ran  over  his  leg, 
cutting  otf  his  foot. 

Dyer,  the  conductor  on  the  morning  train  that  picked  up  the  de- 
ceased, says  the  deceased  said  that  he  was  trying  to  get  away  from 
:Some  men  that  were  after  him  with  ropes,  and  he  got  his  foot  hung 
in  the  cattle  guard  and  the  train  was  too  close  on  him  to  get  his  foot 
out. 

The  priest  that  attended  the  deceased  during  his  suffering  says 
that  the  deceased  told  him  that  he  got  his  foot  hung  in  the  cattle 
guard,  that  caused  the  train  to  run  over  him. 

The  only  rational  solution  Is  that  the  deceased,  while  walking  on 
the  track  or  attempting  to  cross  it,  got  his  foot  hung  in  the  cattle 
guard,  near  the  rail,  and  seeing  or  hearing  the  train  coming,  and  be- 
ing unable  to  extricate  his  foot,  he  threw  his  body  off  the  track  into 
the  cattle  guard  and  the  train  cut  his  foot  off,  showing  that  his  foot 
got  hung  very  near  the  rail  and  his  other  limbs  and  entire  body 
were  off  the  track. 

As  said,  there  is  no  evidence  that  contradicts  the  statements  of 
the  deceased  as  to  the  circumstances  of  his  getting  hurt;  and  We  fail 
in  tototo  see  any  evidence  of  negligence  on  the  part  of  the  appel- 
lant. 

The  evidence  alluded  to  did  not  authorize  the  jury  to  believe  that 
Ihe  appellant  saw  the  deceased  standing  or  walking  on  the  track  in 
time  to  stop  it;  but  the  legitimate  and  rational  inference  is  that  the 
deceased,  upon  seeing  or  hearing  the  train,  threw  his  body  from  the 
track  before  the  train  got  to  him,  and  it  paased  on  without  his  being 
seen,  and  no  negligence,  under  the  circumstances  provpn,  should  be 
attributed  to  the  officers  in  charge  for  not  seeing  him.  But  if  the  ap- 
pellant was  guilty  of  any  negligence,  it  was  that  of  ordinary  negli- 
gence, for  which  the  appellee  can  not  recover,  first,  because  the 
deceased  was  in  the  employ  of  the  appellant;  second,  because  the 
deceased,  by  his  own  negligence,  contributed  to  the  injury. 

The  Judgment  is  revei-sed,  with  directions  to  proceed  consistently 
with  this  opinion. 


SWEARINGEN's  EX'TX  V,  NASH,  &X\ 

{Filed  Feb.  16,  1893— iVb^  to  be  reported,) 

» 

1.  The  distribution  of  personal  property  is  determined  by  the  law  of  the  decedent* s 
Momicile  at  the  time  of  his  death.  Therefore,  when  a  citizen  of  Texas  died 
entitled  to  a  vested  remuinder  in  personalty,  which  was  located  in  Kentaokj 
and  being:  used  by  a  life  tenant,  a  resident  of  Keutnoky,  the  law  of  Texas 
reffolates  the  mode  of  distribation  of  sach  vested  interest.  r^  t 
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2.  Same — Devise — Where  a  testator  who  beqaeatbed  the  income  of  bia  estate 
during  the  life  of  hifl  widow  to  certain  legatees,  upon  stated  conditions,  and 
directed  that  any  sorplas  of  the  iuoome  remaining  after  satisfying  soch  b«- 
qoestA  shoald  be  divided  eqnally  between  his  two  sistersy  with  remainder  of 
the  estate  to  his  two  sisters  and  their  children,  and  one  of  the  sisters  dies- 
before  the  distribution  of  an  aocamnlated  surplus  of  the  income,  leaving  a 
son  who  dies  before  sneh  distribution,  a  resident  of  Texas,  the  son's  inter- 
est in  snoh  sarplos,  whether  he  takes  by  descent  from  his  mother  or  aa  der- 
isee  under  the  will,  is  a  vested  remainder  in  personalty,  which  passes  under 
the  law  of  Texas  to  his  widow. 

J.  C.  Beokhani  and  L.  A.  Weakley  for  appellant. 

Geo.  Nicholas,  jr.,  for  appellees. 

Appeal  from  Shelby  Circuit  Court, 

Opinion  of  the  court  by  Jud^e  Pryor. 

Reuben  Swearin{2:en,  of  the  county  of  Shelby,  died  testate,  leaving' 
a  considerable  estate,  and  directing  John  A.  Middleton,  who  was 
made  his  executor,  to  manage  it  and  apply  the  income,  after  paying 
expenses,  etc,  in  the  manner  directed  oy  the  provisions  of  the  will. 
His  estate  is  not  to  be  finally  distributed  until  the  death  of  his  wife, 
who  survived  him. 

He  had  no  children,  and  first  directed  his  executor  how  to  dispose 
of  the  income  of  his  estate  that  he  was  directed  to  manaee  and  con- 
trol after  his  (testator's)  death.  By  the  fourth  clause  of  "his  will  he 
gives  to  his  widow  five-eighths  of  the  income;  but  if  she  marries 
she  is  entitled  to  only  one-third  of  the  income  from  that  date  (the 
time  of  the  marriage).  He  then,  by  the  fifth  clause  of  the  will,  di* 
rects  his  executor  to  apply  the  remaining  three-eighths  of  the  income, 
from  time  to  time,  as  may  be  needed,  to  the  education  and  support 
of  Arabella  Bennefield,  who  is  to  have  her  one-eighth  until  she  mar- 
ries; to  Daniel  Bennefield  his  one-eighth  until  he  is  twenty-one, 
and  to  Herman  Brann  one-eighth  until  he  is  twenty-one;  and  pro- 
vides **that  neither  one  qf  the  three  »haU^  for  any  if  ear  ^  receive  more 
than  one-eighth  of  the  income  of  my  estate."*^ 

The  sixth  clause  provides:  '*  Whenever,  from  time  to  time,  as  any 
surplus  of  income  may  arise  under  the  provisions  of  the  foregoing 
bequests,  the  same  shall  be  divided,  as  it  arises,  between  my  sisten^ 
Susan  Young  and  Mary  Majors."  , 

It  was  the  income  of  the  entire  estate  the  testator  was  disposing 
of.  He  had  given  to  his  widow  five-eighths,  but,  if  she  married, 
one-third.  He  had  given  to  three  of  his  kinsmen  one-eighth  each, 
or  rather  directed  his  executor  to  apply  as  much  of  the  devise  of  one- 
eighth  to  his  three  kinsmen  as  misrht  he  needed,  from  time  to  time, 
for  their  support  and  maintenance.  He  had  then  disposed  of  the 
whole  of  his  income  on  certain  conditions. 

If  his  wife  remained  his  widow  she  took  five-eighths;  if  the  one- 
eighth  devised  to  each  of  his  three  relatives  (three-eighths  in  all) 
was  needed  for  their  support  and  education,  the  entire  income  was 
disposed  of.  But  the  widow  married,  and  this  left  seven  twenty- 
fourths  of  the  income  in  the  executor's  hands;  and  if  the  other  three- 
eighths  were  not  expend^  during  the  period  fixed  at  which  the 
devise  was  to  end,  then  there  was  a  surplus  left  of  that  part  of  the 
income;  but  proceeding  on  the  theory  that  it  took  the  whole  of  the 
devise  to  educate  and  support  the  three  relatives,  there  was,  from 
the  date  of  the  widow's  marriage,  seven  twenty-fourths  of  the  in- 
come going  to  his  two  sisters  under  the  sixth  clause;  and  if  any  of 
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the  income  was  left  of  the  devise  of  the  three-eight  ha,  or  of  the 
eighths  devised  to  either  one  of  the  relatives,  that  went  also  to  the 
two  sisters. 

The  eighth  devised  to  Arabella  ceased  when  she  married,  and  to- 
the  two  young  men  on  their  arrival  at  twenty-one,  and  when  these 
devises  ceased  the  two  sisters  were  entitled  to  one-third  each  of  the 
income. 

If  the  executor  expended  the  one-eighth  income  to  each  he  should 
not  be  held  liable  on  the  ground  that  it  was  too  great  an  expendi- 
ture, and  we  have  not  examined  the  accounts  to  ascertain  whether 
it  was  all  expended  or  not.  Ali  the  income  not  given  to  the  widow 
and  the  three  devisees  named  passed  to  the  two  sisters  under  the 
sixth  clause  of  the  will. 

One  of  the  sisters  died  (Mrs.  Young),  and  leaving  children,  one  of 
which  was  a  son,  John  L.  Young;  he  also  died,  after  his  mother, 
leaving  no  children,  but  a  widow,  surviving  him.  He  lived  in  the 
State  of  Texas,  and  was  there  domiciled  at  his  death.  This  was 
persona]  estate. 

By  the  ninth  clause  of  his  will  he  devised  the  residue  of  his  estate 
not  disposed  of  by  the  seventh  clause  to  his  two  sisters,  Mrs.  Young 
and  Mary  Majors,  in  equal  shares,  or  to  their  children  if  they  be 
dead.  Whether  John  L.  Young  inherited  from  his  mother,  or  took 
as  devisee  under  this  last  clause,  it  was  a  vested  interest  in  him,  and 
the  residue  being  personal  estate  his  widow,  by  the  law  of  Texas,  isv 
entitled  to  what  passed  to  him  when  the  estate  is  ready  to  be  ais- 
tributed.  As  to  the  income,  it  passed  at  once,  and  John  being 
entitled  to  one-seventh  of  one-third,  his  widow  talces  it. 

The  law  of  the  domicile  regulates  the  manner  of  distribution  as  to 
perscmalty,  and  the  widow,  therefore,  takes  her  husband\s  interest. 
It  was,  in  otie  sense,  the  estate  of  the  devisor  being  distributed  in 
the  manner  provided  by  the  will,  and  under  the  law  regulating  the 
manner  of  taking  from  the  devisees  who  died  before  distribution. 

If  the  entire  estate  was  personalty  and  had  been  devKsed  to  John 
L.  Young,  and  he  dying  after  the  testator  and  before  distribution, 
can  there  be  any  doubt  as  to  the  right  of  his  widow  to  take?  We 
think  not. 

As  there  was  both  an  original  and  cross  appeal  in  this  case,  the 
judgment  below  is  reversed  on  original  and  cross  appeal,  and  re- 
manded, with  directions  to  adjudge  the  mode  of  distribution  in  the 
manner  indicated,  and  for  proceedings  consistent  with  this  opinion. 


L.  &  N.  R.  R.  Co.  V.  BoNHAYO. 

Same  v.  Holtzhauer. 

(Filed  Feb.  16,  1893.) 

1.  T/ie  right  of  a  land  owner  to  the  natural  lateral  support  of  adjoining  lands  is 
an  iDoident  to  his  ownership  of  which  he  can  not  be  deprived  without  his 
consent.  Therefore,  where  his  neighbor,  by  ezcsTation  or  otherwise,  with- 
draws this  natural  snpport  from  iiis  land,  the  neighbor  is  liable  for  the  dam- 
ages resQlting  to  the  soil  from  sach  withdrawal,  whether  the  excavation  was 
done  prudently  or  carelessly  is  immaterial. 

2.  iktme — Bat  where  the  owuer  erects  building  on  his  land,  whose  weight 
increases  the  lateral  pressure  of  his  soil  so  that  a  neighbor  can  not  use  and 
enjoy  his  own  adjoining  land  in  a  lawful  manner  without  causing  the  land 
to  give  way  or  fall  by  reason  of  its  unnatural  pressure,  the  neighbor  is  not 

vol.  14—47  ^  . 
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liable  for  injury  accrnin^  to  either  the  hoase  or  the  soil,  anless  he  ased  bis 
own  property  in  such  a  careless  or  negligent  manner  as  to  cause  the  injorj. 
3.  Stime—lt  the  excavation  of  the  neighbor  was  done  carefally  and  pru- 
dently, but  was  of  such  a  nature  as  to  withdraw  the  natural  support  from 
the  owner's  soil,  and  also  to  cause  injury  to  the  owner's  house  and  founda- 
tion, which  latter  injury  was  due  to  the  increased  lateral  pressure  caused  by 
the  weight  of  the  house,  then  the  neighbor  is  liable  for  the  damages  result- 
ing to  the  soil,  but  not  for  the  injury  to  the  house. 

James  C.  Wright  for  appellant. 

C.  L.  Raison,  jr.,  for  appellees. 

Appeal  from  Campbell  Circuit  Court.  * 

Opinion  of  the  court  by  Judge  Pryor. 

The  dwelling  and  premises  of  the  appellee  were  located  on  or  near 
the  railway  of  the  appellant,  and  the  latter,  in  widening  its  road, 
dug  and  excavated  the  ground  so  as  to  cause  the  soil  to  slide  and 
take  from  his  land  its  natural  support,  thereby  causing  the  founda- 
tion of  his  dwelling  to  give  way  or  move  from  its  natural  position, 
«tc. 

The  plaintiff,  as  appears  from  the  testimony,  erected  his  dwellincr 
after  the  road  was  constructed,  and  it  is  pleaded,  as  a  matter  of  de- 
fense, that  the  increased  weight  of  plaintifiTu  dwelliuc:  and  other 
acts  of  his  in  digging  trenches  and  excavating  a  cellar,  brought 
about  the  injury  complained  of.  The  building  is  erected  on  a  hillside 
that  slopes  toward  the  railroad,  and  if  the  digging  and  blasting  by 
the  company  took  from  the  soil  its  natural  support,  resulting  by  rea- 
son of  the  act  of  the  defendant  in  this  injury  to  his  property,  the 
defendant  is  liable  in  damages  for  the  injury  sustained.  This  right 
of  lateral  support  is  an  incident  to  the  land,  and  one  adjoining  or 
near  to  has  no  right  to  so  excavate  and  dig  the  soil  as  to  deprive  the 
land  of  his  neighbor  of  this  support.  If  the  buildings  erected  by 
the  plaintiff  has  caused  this  soil  to  slide,  or  the  pressure  on  the  soil 
by  the  building  is  such  that  prevented  the  railway  company  from 
widening  its  road  when  exercising  ordinary  prudence  in  its  work, 
the  injury  to  the  building  can  not  enter  into  the  question  of  dam- 
ages, for  the  reason,  as  said  in  the  case  of  Farrand  v.  Marshall,  19 
Barb.,  380,  ^'that  he  who  complains  of  the  use  which  another 
makes  of  his  own  property  must  himself  be  free  from  fault."  It 
follows,  therefore,  that  for  an  injury  to  the  adjoining  land  by  reason 
of  an  act  by  the  defendant  that  deprives  the  land  of  its  natural  sup- 
port, damages  may  be  recovered  without  showing  negligence  on  the 
idea  that  (he  right  of  property  has  been  invaded ;  but  where  the 
plaintiff  has  erected  buildings  that,  by  their  pressure,  causes  this 
natural  support  to  give  way,  when  the  act  of  the  defendant  is  onlv 
such  as  the  owner  would  have  the  right  to  exercise  on  his  own  soil, 
no  recovery  can  be  had  for  either  an  injury  to  the  land  or  the  build- 
ings upon  it.    (Foley  v.  Wyeth,  2  Allen,  131.) 

Supp<)se,  however,  the  defendant,  by  neglect,  in  excavating  his 
own  soil,  not  only  removes  the  natural  support,  but  also  injures  the 
buildings  of  his  neighbor,  in  such  a  case  it  is  plain  that  damages 
may  be  recovered,  not  only  for  the  actual  injury  to  the  soil,  but  For 
the  damage  done  the  buildings  also.    < 

In  this  case  it  is  apparent,  from  the  testimony,  that  the  parties  in 
interest  were  complaining  of  the  manner  in  which  the  digging  and 
blasting  was  being  conducted,  and  entertaining  fears  that  it  woald 
result  in  causing  the  soil  to  slide,  were  told  that  the  defendant  woold 
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-see  that  their  land  was  protected.  It  is  shown  that  one  blast  of 
powder  and  dynamite  threw  railroad  ties  in  every  direction,  broke 
<lown  outhouses  and  fencing,  and  in  a  day  or  two  the  ground  began 
to  crack  or  give  way,  from  John  street,  on  which  appellee's  prop- 
-erty  is  located,  to  York  street,  the  crack  widening  until  the  opening 
was  five  or  six  inches ;  and  one  of  the  defendant's  own  witness^ 
states  that  it  was  this  excavation  that  caused  the  soil  to  slide. 

There  is  also  testimony  conducing  to  show  that  the  house  and 
premises  of  the  plaintiff  were  in  good  condition  before  that  wrong 
was  committed,  and  there  is  but  little  doubt  but  the  injury  resulted 
from  the  acts  6f  the  defendant,  although  there  is  testimony  tending 
to  show  thai  a  landslide  had  occurred  at  or  near  this  spot  many 
years  ago,  and  also  that  the  digging  of  trenches  and  cellars  on  the 
premises  contributed  to  the  injury.  These  were  questions  for  the 
jury,  and  the  verdict  must  stand,  unless  there  was  some  error  in  the 
instructions  given.  There  were  two  instructions  given,  embracing 
the  question  of  title  and  possession.  The  deeds  exhibited  included 
appellee's  land.  He  had  purchased,  and  was  in  the  possession,  and 
his  right  to  maintain  the  action  can  not  be  questioned.  The  first  in- 
struction told  the  jury  that  the  land  of  the  plaintiff  was  entitled  to 
this  natural  support,  and  if  deprived  of  it  by  the  act  of  the  defend- 
4int,  the  latter  is  liable,  unless  the  plaintiff  or  some  one  of  the  ad- 
joining owners  on  the  same  hillside  had  weakened  or  loosened  the 
earth  by  digging,  ditching  or  excavating  for  cellars,  or  by  buildings 
had  increased  the  down  pressure,  etc.,  and  but  for  which  the  injury 
would  not  have  happened,  they  must  find  for  the  defendant. 

The  jury  was  further  told  that  if  the  lateral  support  of  plaintiff's 
soil  was  not  removed  by  defendant  as  stated,  but  that  the  plaintiff's 
property  was  injured  by  the  careless  and  negligent  manner  in  which 
the  blasting  was  conducted,  and  that  this  caused  the  injurv.  thev 
must  find  for  the  plaintiff.  ''    '^^       ^ 

The  jury  was  again  told  that  if  those  engaged  in  the  blasting  and 
removal  of  the  stone  and  soil  were  not  the  agents  of  the  defendants 
-or  their  employes,  or  if  same  were  not  acting  within  the  scope  of 
their  authority,  they  must  find  for  the  defendant.  This  instruction 
was  given  on  the  idea  that  Synnis,  who  did  the  work,  was  an  inde- 
pendent contractor,  and  that  the  railroad  company  was  not  bound 
for  his  negligence. 

Another  instruction  had  been  given  on  that  branch  of  the  case, 
and  the  verdict  being  for  the  plaintiff,  no  complaint  can  be  made  of 
this  ruling,  although  we  think  the  proof  shows  that  the  parties 
doing  this  work  were  mere  subordinates,  and  acting  under  the  ad- 
vice, control  and  management  of  the  company  in  its  execution,  and 
within  the  scope  of  their  authority.  The  instructions  are  lengthy 
and  may  contain  some  abstract  propositions,  but  the  substance  oi 
them  are  given,  and  we  think  the  verdict  in  this  case  was  author- 
ized by  the  testimony,  and,  in  fact,  the  preponderance  of  the  testi- 
mony is  with  the  plaintiff. 

Judgment  affirmed. 

The  opinion  in  this  case  applies  also  to  the  case  of  the  appellee, 
•Gustavus  Holtzhauer  v.  Xi.  &.  N.  B.  R.  Co.  The  question  as  to 
whether  the  natural  support  of  the  plaintiff's  land  was  removed  by 
the  appellant,  and  causing  the  iiyury  complained  of,  was  properlv 
submitted  to  the  jury,  and  the»evidenee  authorized  the  verdict. 

Judgment  affirmed. 
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Straus  &  Frank  v.  Head,  <&c. 
(Filed  Feb,  23,  1803.— iVb^  to  he  reported.) 

1.  Sale  of  land  for  taxes — Title— k  depaty  sheriflf.  who  was  making  n  sale  of 
certain  land  for  taxes  in  1888,  caui^ed  one  to  parohase  it  for  his  own  (deputy 
sheriff's)  benefit.  No  certificate  of  purchase  was  ever  issued  to  any  one  or 
filed  in  the  proper  office.  Subsequently  the  deputy  sheriff  caused  a  deed  for 
the  land  to  be  executed  by  a  succeediuj;  sheriff  to  one  H.,  upon  payment  by 
her  to  him  of  the  amount  for  which  the  land  was  sold,  the  deed  reciting 
that  fi.  had  purchased  the  land  at  the  sale.  Held — That  the  sale  by  the 
deputy  sheriff  to  himcelf  was  void,  and  the  deed  to  H.  passed  no  title  to  the- 
laud. 

2.  Fraudulent  conveyance  by  husband  to  wife — Evidence — Although  the  wife 
owned  land  at  the  time  of  her  marriage  to  her  husband^  which  she  sold  upon 
his  agreement  to  purchase  with  the  proceeds  other  land  and  have  it  con- 
veyed to  her,  yet  it  appears  that  no  part  of  such  proceeds  were  invested  in 
the  land  involved  herein,  which  the  husband  paid  for  and  caused  to  be  con- 
veyed to  his  wife,  and  such  conveyance  is  void  as  to  the  husband's  credi- 
tors. 

3.  Same — A  husband  purchased  a  stock  of  goods,  for  which  he  gave  hi» 
note.  He  fails  to  pay  the  note,  and  the  vendors  obtained  judgment  and 
execution  on  the  debt.  The  husband  traded  the  stock  of  goods  for  a  mill, 
and  exchanged  the  mill  for  land,  which  he  caused  to  be  conveyed  to  his  wife 
after  execution  of  the  judgment  was  issued.  Held — That  the  conveyance  to 
the  wife  was  fraudulent  and  void  as  to  such  execntion  creditors,  and  the< 
land  should  be  subjected  to  satisfy  their  debts. 

W.  C.  McChord  for  appellants. 

J.  W.  S.  Clements  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

Straus  <&  Frank  having?  recovered  judgment  against  W.  T.  Head^ 
and  caused  execution  to  issue  that  was  returned  *'  no  property 
found,"  sought  to  enforce  satisfaction  by  subjecting  a  parcel  of  land, 
the  legal  title  of  which  was,  at  commencement  of  the  action,  In  Susie 
Head,  wife  of  the  debtor.  Her  defense  first  made  to  the  action  is,. 
in  substance,  that  when  married  she  owned  a  tract  of  land  which 
her  husband  persuaded  her  to  sell,  and  in  consideration  thereof  he 
agreed  to  purchase  and  have  conveyed  to  her  other  real  property ;. 
that  in  persuance  of  the  agreement  he  did  purchase  and  have  con- 
veyed to  her  the  lot  of  land  which  plaintiff  is  seeking  to  subject 

To  her  answer  a  general  demurrer  was  sustained  by  the  lower 
court,  and  judgment  rendered  according  to  prayer  of  the  petition. 
But  upon  appeal  to  this  court  that  Judgment  was  reversed  and  cause 
remanded  for  the  demurrer  to  be  overruled. 

Upon  return  of  the  case  the  aflirmative  allegations  of  the  answer 
were  controverted ;  and  thereupon  an  amended  answer  was  iiled  by 
Susie  Head,  in  which  she  set  up  and  relied  upon  a  deed  made  to  her 
in  1891  by  the  sheriff,  wherein  it  is  recited  the  land  in  question  had 
been  |sold  in  1888  for  taxes  asse^ed  against  a  former  owner  and 
purchased  by  her. 

It  seems  to  us  she  acquired  by  the  sheriff's  deed  no  valid  title  to 
the  land.  It  is  shown  by  evidence  of  the  deputy  sheriff  who  sold 
the  land  in  1888  that  he  procured  another  person  to  purchase  it  for 
his  (the  deputy  sheriff's)  benefit ;  that  no  certificate  of  purchase  was 
ever  given  to  any  one  or  filed  in  the  proper  office,  and  moreover 
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that  he  caused  the  deed  to  be  executed  by  the  succeeding:  sheriff  to 
Susie  Head,  upon  payiiient  by  her  to  him  (the  deputy  sheriff)  of  the 
amount  of  taxes  for  which  he  sold  the  land  in  1888.  The  recital  in 
the  deed  that  Susie  Head  purchased  the  land  in  1888  is  not  true ;  on 
the  contrary,  the  deputy  sheriff  sold  it,  and  illegally  purchased  it  for 
his  own  benefit,  and,  of  course,  could  not  transfer  his  purchase  to 
8usie  Head  so  as  to  invest  her  with  title.  There  appears  other  fatal 
objections  to  the  mode  by  which  title  was  atterapttKl  to  be  conveyed 
to  her,  but  we  need  not  refer  to  them. 

It  is  shown  by  her  evidence  that  she  did  own,  at  the  time  of  her 
marriage  to  \V,  T.  Head,  a  small  tract  of  land,  which  was  sold  under 
:an  agreement  he  was  to  purchase  and  have  title  of  other  land  made 
to  her.  And  it  appears  a  tract  was  purchased  and  conveyed  to  her, 
Jt>ut  it  was  subsequently  disposed  of,  and  it  may  be  the  proceeds 
thereof  were  used  by  W.  T.  Head,  but  for  what  precise  purpose  or 
to  what  extent  he  so  used  them  does  not  clearly  appear.  But  the 
lot  of  land  in  question  appears  to  have  been  acquired  by  him  as  fol- 
lows: He  purchased  of  the  plaintiflfe,  Straus  <fe  Frank,  a  stock  of 
icoods,  for  which  he  gave  th^  note  they  recovered  the  judgment  for, 
and  with  the  goods  he  purchased  an  interest  in  a  mill  that  was  ex- 
changed with  one  Ck)ffy  for  the  lot  of  land  now  in  controversy.  The 
exchange  may  have  bet»n  made  a  few  days  before  September  8, 1888, 
when  the  execution  in  favor  of  Straus  <&  Frank  was  issued  and 
placed  in  the  hands  of  the  sheriff;  but  the  deed  from  Coffy  was  not 
made  to  Susie  Head  until  that  day,  nor  was  it  delivered  for  several 
fdays  after. 

It  is  manifest  W.  T.  Head  disposed  of  his  interest  in  the  mill  and 
procured  Coffy  in  exchange  therefor  to  convey  the  lot  of  land  to  his 
wife,  Susie  Head,  in  anticipation  of  the  execution  of  Straus  &  Frank, 
And  with  fraudulent  design  to  prevent  collection  of  their  debt ;  and 
it  is  equally  manifest  the  deed  from  Coffy  is,  in  meaning  of  the 
statute,  a  conveyance  by  the  debtor.  Head,  without  valuable  consid- 
eration, and,  therefore,  void  as  to  Straus  <fe  Frank,  for  the  evidence 
does  not  show  that  W.  T.  Head  paid  for  any  part  of  the  stock  of 
Koods  with  either* his  own  or  his  wife's  money.  On  the  contrary,  the 
note  on  which  Straus  <fe  Frank  recovered  the  judgment  they  are  now 
Jtrying  to  collect  was  given  for  the  stock  of  goods;  and  as  it  was 
traded  for  the  interest  in  the  mill  which  W.  T.  Head  subsequently 
applied  to  pay  for  the  lot  in  question,  Susie  Head  acouired  no  in- 
terest in  or  right  to  the  lot  whatever  available  against  his  creditors, 
:Straus  &  Frank. 

We,  therefore,  think  the  lower  court  ought  to  have  adjudged  the 
lot  of  land  subjected  to  plaintiff's  debt,  and  the  judgment  rendered 
is  reversed  and  cause  remanded  for  the  purpose  of  having  the  prop- 
erty so  subjected. 


Davis'  ex'ors  v.  Justice,  &c, 
ililed  Fed.  21,  1893.— iVo^  to  be  reported.) 

FrauduUnt  conveyance — Husband  nnd  wife — The  conyeyauce  to  the  wife  of 
land  purchased  and  paid  for  by  the  husband  after  judgments  vrere  rendered 
against  him  was  frandalent  as  to  such  antecedent  creditors  and  should  be 
«et  aside  as  to  them. 

Personal  property  inherited  by  the  wife,  which  the  husband  has  reduced 
io  possession  and  used  for  several  years  as  his  own,  may  be  subjected  to  pay 
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his  debts.  And  if  the  land  in  controversy  was  paid  for  with  the  proceed? 
deriyed  from  soch  personalty  the  conveyance  was  yet  fraud olent  as  to  the* 
husband's  creditors. 

Stewart  <fe  Stewart  for  appellants. 

Alexander  Lackey  for  appellees. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

In  1886  the  appellants'  intestate  obtained  two  judgments  for  costs, 
amounting  respectively,  to  S52.70  and  $107.15,  axainst  the  appellees, 
John  R.  Justice  and  others. 

The  executions  were  returned  by  the  proper  officer,  in  substance,  no 
properly  found.  Afterwards  this  action  was  instituted  to  set  aside  a 
conveyance  of  the  land  in  controversy  made  to  Mrs.  Justice,  wife  of 
the  appellee,  John  R.  Justice,  upon  the  ground  that  it  was  made  to 
defraud  John  R.  Justice's  creditors. 

It  seems  that  John  R.  Justice  bought  the  land  in  1889  at  commis- 
sioner's sale;  that  he  gave  bond  in  his  own  name  for  the  price,  with 
M.  Johnson  security  ;  that  M.  Johnson  paid  otTthe  most  of  the  pur- 
chase money,  and  by  the  direction  of  John  R.  Justice  the  deed  was 
made  to  him  to  secure  him  in  said  payment;  that  thereafter  Sweat- 
man  paid  to  Johnson  a  balance  of  the  purchase  money,  and  a  deed 
was  made  to  him  to  secure  him;  that  thereiifter  Sweatman  was  paid 
this  balance  and  he  made  a  deed  to  Mrs.  Justice,  wife  of  John  R. 
Justice. 

It  is  claimed  by  the  appellees,  John  R.  Justice  and  wife,  that  the 
land  was  paid  for  by  the  sale  of  cattle,  hogs,  etc.,  and  which  she  re- 
ceived from  her  father's  estate  and  the  sale  of  some  cattle  that  she 
received  for  a  small  quantity  of  land  inherited  from  her  father.  It 
is  enough  to  stiy  that  said  personal  property  was  all  reduced  to  pos- 
session by  the  appellant  and  used  by  him  several  years,  and  which 
was  sold  by  him  and  the  proceeds  applied  to  the  payment  of  this 
land. 

It  seems  safe  to  say  that  notwithstanding  the  verbal  under- 
standing that  might  have  existed  between  him  and  his  wife  relative 
to  the  ownership  of  this  property,  it  was,  neverthele^«,  subject  to  his 
debts  existing  before  the  purchase  of  the  land,  and  his  creditors  could 
follow  it  and  subject  the  land  that  it  paid  for  to  the  payment  of  their 
debts. 

To  that  end  the  deed  ought  to  be  set  aside  and  the  land  subject  to 
said  debts. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with  direc- 
tions to  proceed  consistently  with  this  opinion. 


Head  v.  Dant. 

{Filed  Feb.  21,  1893— i\^o<  to  be  reported.) 

Fahf  represfntaiion  in  sales — Expressions  of  opinion — Dnring  the  negotiatioir 
of  the  sale  of  a  distillery  for  $4,000,  and  of  a  brand  of  whisky  for (800. 
a  statement  by  the  seller  to  the  parchaser  that  the  brand  was  worth  more 
than  the  distillery  property,  and  that  a  sale  of  1,000  barrels  of  whisky  a  year 
coald  be  made  by  the  use  of  the  brand,  were  mere  expressions  of  the  tel)er> 
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Opinion,  indicating  an  ezagff  a  rated  value  of  the  brand.  Sncb  titatemeniB  were 
not  false  or  f raadalent  representations  entitling  the  parchaser  to  damages  or 
a  rescission  of  the  contract  of  sale. 

Hugh  P.  Cooper  for  appellant. 

W.  J.  Li8le  for  appellee. 

Appeal  from  Marion  Circuit  Court.  • 

Opinion  of  the  court  by  Jud)2^e  Hazelrigg:. 

By  an  opinion  of  this  court  rendered  by  Chief  Justice  Lewis  in 
June,  1890  (12  Ky.  Law  Hep.,  158),  all  matters  of  defense  to  the  ob- 
ligation sued  on  were  settled,  except  as  presented  by  a  clause  of  the 
amended  answer  filed  by  Dant,  appellee,  some  two  years  after  his 
original  answer  was  prepared  and  sworn  to,  and  which  plea  was  as 
follows: 

**The  defendant  further  states  that  prior  to  the  sale  made  by  plain- 
tiff to  defendant,  plaintiff  had  made  a  large  lot  of  whisky  of  the  F. 
M.  Head  &  Company  brand,  which  plaintiff  had  sold  to  one  How- 
ard, and  that  it  was  ascertained  that  the  whisky  was  made  by  the 
use  of  impure  water,  and  when  Howard  tried  to  sell  it,  by  reason  of 
the  impure  water  with  which  it  was  made  it  could  hardly  be 
sold  at  all,  and  when  sold  it  was  at  a  depreciated  price  and  the 
brand  and  trade-mark  was  thus  injured,  and  about  that  the  defend- 
ant knew  nothing  when  he  bought,  and  plaintiff  knew  it  all,  and 
fraudulently  concealed  it  from  defendant  in  order  to  impose  on  de- 
fendant the  trade-mark  as  being  superior,  as  he  represented  it  to  be. 
and  of  high  and  undoubted  credit,  when  he  knew  that  it  was  injured 
by  reason  of  the  use  of  the  bad  water  with  which  theHoward  whisky 
was  made,  and  defendant  avers  that  in  some  way  plaintiff  had  in- 
jured and  depreciated  the  trade-mark,  which  was  the  reason  why 
the  St.  Louis  men  failed  to  buy." 

These  allegations  were  air  denied.  After  a  careful  examination  of 
the  record  we  are  of  opinion  that  the  appellee's  own  testimony  does 
not  sustain  his  plea,  nor  is  he  supported  by  other  proof. 

Except  as  to  its  ownership,  the  only  thing  said  by  the  appellant  to 
appellee  about  the  brand  during  the  entire  trade  is  testified  to  by  ap- 
pelle  as  follows;  He  said  that  '*I  ought  to  have  the  brand.  That 
brand  was  worth  more  than  the  distillery  property,  and  he  also  said 
he  would  assure  that  we  would  sell  a  thousand  barrels  of  whisky  a 
year  by  the  use  of  the  brand.  That  was  all  the  conversation  we  had 
in  regard  to  the  brand." 

Here  was  no  representation  of  superiority  or  of  high  credit,  etc.,  as 
to  the  brand,  but  only  an  exaggerated  opinion  of  value.  The  distil- 
lery property  was  sold  for  $4,000  at  the  same  time,  and  the  brand 
rated  at  only  $800.  So  the  appellant  could  not  seriously  have 
expressed  this  opinion  of  value,  nor  could  appellee  have  been  misled 
or  deceived  by  it. 

The  assurance  that  they  would  sell  the  quantity  mentioned  to  the 
St.  Louis  parties  was  mere  speculation  and  not  dei»eptive. 

The  appellee  began  distilling  in  February,  1882,  and  clased  in 
March  following,  making  only  some  351  barrels.  He  quit,  accord- 
ing to  his  testimony,  because  **the  brand  of  F.  M.  Head  &  Co.  was 
injured  and  nobody  would  buy  the  whisky."  Again,  be<*ause  he  dis- 
covered that  by  branding  his  barrels  *'F.  M.  Head  &  Co."  he  was 
deceiving  the  public  and  getting  money  under  false  pretenses  and 
was  liable  to  criminal  prosecution;  because,  also,  the  assignee  of  Ede* 
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len,  his  partner,  wanted  him  to  pay  an  additional  $110  for  the  use  of 
the  brand;  also,  because  corn  was  getting  hi|2:her  and  he  had  to  bor- 
row money  to  buy  with,  and  the  price  of  whisky  was  low  and  did 
not  justify  the  making;  and,  further,  because  of  a  dull  market  he 
could  find  no  one  to  make  an  offer  for  the  whisky. 

This  last,  we  think,  was  perhaps  the  true  reason,  and  for  dull  mar- 
kets and  low  prices  the  appellant  was  in  no  wise  responsible.  The 
appellee  threw  up  Utie  business  in  March,  1882,  but  the  proof  is  un- 
disputed that  the  appellant  sold  no  whisky  of  any  kind  to  Howard 
until  October  20, 1882,  and  yet  he  claims  it  was  the  bad  whisky  sold 
to  Howard  that  discredited  the  brand  and  stopped  his  uae  of  it  seven 
months  before. 

The  assignee  of  Edelen  was  not  appointed  until  in  1888,  and  cer- 
tainly his  alleged  demand  for  the  $110  mentioned  could  not  have  cat 
off  the  appellee's  work  in  March,  1882.  There  was  doubtless  some  bad 
whisky  made  in  the  summer  of  1881,  but  this  is  not  shown  to  have 
affected  the  value  of  the  brand  in  the  least  or  depreciated  its  reputa- 
tion. Its  disposition  was  Ailly  and  satisfactorily  explained  by  the 
apoellant. 

We  think,  too,  that  the  appellee  only  contracted  for  the  appellant's 
interest  in  the  brand  in  question,  which  was  a  one-half  interest,  and 
that  there  was  no  misunderstanding  between  the  parties  on  this  sub- 
ject. 

The  Judgment  below  is  not  sustained  by  the  testimony,  and  is, 
therefore,  reversed,  with  directions  to  enter  Judgment  for  the  appel- 
lant on  the  installments  set  up  in  the  pleadings. 


Williams  v.  Williams. 

(Filed  Feb.  23, 1893— ^Vo<  to  be  reported.) 

Divorce— Abandonment'^ Evidftice-'Th^  eyidenoe  shows  that  the  wife  did  not 
leaye  her  hasbandwith  the  intent  to  abandon  him,  and  exen  now  is  disposed 
to  retorn  to  him;  therefore,  the  lower  court  properly  refused  to  grant  the 
husband  a  divorce,  it  being  evident  that  the  separation  is  dne  to  a  want  of 
affection  and  sympathy  on  the  part  of  the  husband  for  his  sick  wife. 

A.  F.  Byrd  and  W.  L.  Hurst  for  appellant. 

Appeal  from  Wolfe  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  is  seeking  a  divorce  from  his  wife  on  the  ground  of 
abandonment  and  the  deprivation  of  her  company  fur  several  yean. 

These  pleadings  evidence  a  disposition  on  the  part  of  the  wife  to 
return  to  his  home  that  he  may,  in  his  declining  yeara,  enjoy  the 
society  of  this  frail,  delicate  woman. 

His  own  testimony  discloses  the  fact  that  she  had  no  idea,  when 
she  left  home,  of  a  permanent  separation.  Her  father  lived  but  a 
mile  or  two  distant  from  her  husband's  home,  and  she  went  to  his 
house  for  the  purpose  of  regaining  her  lost  health,  and  his  conduct 
towards  her  whilst  there  is  far  from  evincing  such  an  affection  for 
her  &s  a  husband  should  have  for  his  wife;  and  we  are  satisfied  if 
there  had  been  more  sympathy  for  the  wife  in  her  afiliction  the  two 
would  now  be  living  happily  together. 
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The  chancellor  rendering  the  ludgment  in  this  case  evidently  knew 
these  parties  and  their  surroundings,  and  we  are  not  disposed  to  dis- 
turb his  finding:. 

Judgment  affirmed. 


Brown  v.  Tinsley,  sheriff,  Ac. 
{Filed  Feb.  23,  1893— iVo^  to  be  reported.) 

1,  TJie  consiHutMnaliiy  of  acts  inc^rpafating  railroad  companies  and  authorizing 
a  subscription  to  their  capital  stock  by  counties^  cities  of  towns^  on  condition  that  a 
majority  of  the  voters  thereof  vote  in  favor  of  such  sabscription,  has  been 
-fixed  and  settled  in  this  State  since  1862,  when  the  case  of  Slack  v.  Mays- 
Tille  and  Lexington  Railroad  Co.,  13  B.  M.,  1,  was  decided. 

And  an  act  authorizing  a  connty,  which  has  sabsoribed  to  the  capital  stock 
•of  a  railroad,  to  com  promise  its  indebtedness  to  the  holders  of  the  bonds 
issued  by  it.  is  also  valid. 

2.  Validity  of  bonds  issued  by  county  to  railroad — Election — Where  the  act  au- 
thorizing the  submission  of  the  question  of  voting  aid  to  a  railroad  to  the 
voters  of  a  county  is  imperative  in  directing  the  county  court  to  make  an 
order  submitting  such  question  to  the  voters,  it  is  immaterial  whether  the  jas- 
4ices  of  the  peace  united  with  the  county  judge  as  a  county  court  when  such 
■order  was  made. 

8.  The  charge  of  fraud ^  made  seventeen  years  after  the  bonds  were  issued^  comes 
Jtoo  late,  especially  when  it  is  made  in  vague  and  uncertain  terms. 

T.  W.  Brown  for  appellant. 

E.  H.  Brown  and  D.  M,  Rodman  for  appellees. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

By  an  act  of  the  General  A&sembly,  passed  and  approved  i'l  1867, 
the  Elizabethtown  and  Paducah  Bailroad  Co.  was  incorporated, 
with  right  to  construct  a  railroad  between  the  two  towns  named; 
and  in  1868  there  was  passed  an  amendment  to  the  charter,  section 
2  of  which  is  as  follows:  **That  whenever  the  said  Elizabethtown 
and  Paducah  Ilailroad  Co.  shall  request  the  county  court  of  any 
<?ounty,  through  or  adjacent  to  which  it  is  proposed  to  construct  said 
road,  to  subscribe,  either  alxsolutely  or  upon  speeitied  conditions,  a 
specified  amount  to  the  capital  stock  of  said  company,  the  county 
court  so  requested  shall  forthwith  order  an  election  to  be  held  at  the 
several  voting  places  in  said  county  on  a  day  to  be  fixed  by  the 
court,  not  later  than  thirty  days  after  the  making  of  the  order,  and 
shall  appoint  judges  and  other  officers*  to  hold  said  election." 

A  proposition  for  a  subscription  of  stcK'k  by  the  county  court  of 
Muhlenberg  county,  in  the  amount  of  $400,000,  payable  in  county 
bonds,  was,  by  order  of  said  courl,  submitted  to  the  voters  of  said 
county  in  May,  1868,  and  a  majority  having  voted  in  favor  of  it  the 
amount  mentioned  was  duly  subscribed,  and  bonds  of  the  county 
were  i;»sued  by  proper  authority  and  accepted  by  the  company  in 
satisfaction  of  such  subscription. 

The  county  of  Muhlenberg  was  represented  by  its  commissioners 
in  annual  meetings  of  stockholders  of  the  company,  and  continued 
to  pay  the  coupons  attached  lo  the  bonds  as  they  fell  due,  by  levy  of 
taxation^  until  the  year  1874,  when  the  county  court  refused  to  levy 
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or  cause  collected  any  more  taxes  for  that  purpose.  Thereupon  the 
individual  holders  of  the  bonds,  ail  of  which  had  been  transferred, 
by  the  railroad  company  to  innocent  purchasers,  be^an  suits  looking 
to  coercive  collection  of  past  due  coupons,  and  recovered  judgment^ 
which  were,  however,  not  collected  in  any  case.  So  that  not  only 
was  the  county  in  a  partially  disorganized  condition,  by  reason  of 
resignation  of  their  offices  by  the  several  justices  of  the  peace,  but  its- 
credit  was  injured,  property  depreciated  and  general  prosperity 
seriously  checked;  while  those  who  had  paid  a  valuable  considera- 
tion for  the  county  bonds,  upon  faith  they  and  accruing  interest 
would  be  promptly  paid,  were  for  the  time  apparently  without  any 
remedy  for  the  breach  of  contract. 

But  March,  1878,  there  was  passed  by  the  General  Assembly  "An 
act  to  authorize  and  empower  the  county  of  Muhlenberg  to  compro- 
mise and  fund  its  outstanding  indebtedness,  issue  bonds  and  levy 
and  collect  taxes  to  pay  the  same."  And  the  board  of  commission- 
ers chosen  for  the  purpose  commenced,  and  had,  up  to  about  May- 
1885,  compromised  and  funded  about  one-third  of  the  entire  bonded 
indebtedness  of  the  county,  then  amounting,  principal  and  interest, 
to  near  $800,000,  at  the  rate  of  thirty  cents  of  new  bonds  for  $1  of  old 
bonds  and  accrued  interest;  and  it  is  not  at  all  unreasonable  to  sup- 
pose tiiat,  if  not  restrained,  the  board  would  ultimately  and  at  no  dis- 
tant day  have  compromised  the  whole  amount  at  the  same  rate, 
thus  reducing  the  county  indebtedness  to  about  $240,000,  bearing  6 
per  cent,  interest,  which  is  not  a  great  deal  more  than  half  the  origi-  • 
nal  debt  of  $400,000,  bearing  7  per  cent,  interest. 

But  about  June  26,  1885,  about  700  taxpayers  of  the  county,  unit- 
ing as  plaintiffs,  commenced  this  action  against  the  sheriff,  judge  of 
the  county  court,  members  of  the  funding  board,  the  holders  of 
original  bonds,  the  holder  of  compromise  bonds  and  all  holders  of 
bonds,  made  defendants.  The  relief  asked  by  plaintiffs  is  that  the 
original  bonds  of  Muhlenberg  county,  as  well  as  bonds  issued  under 
the  act  of  March,  1878,  be  adjudged"  invalid,  and  an  injunction  re- 
straining collection  of  any  taxes  levied  for  the  purpose  of  paying 
interest  on  the  bonds  theretofore  issued  in  pursuance  of  said  act  of 
1878. 

The  injunction  prayed  for  was  granted  by  the  circuit  judge,  and, 
as  a  result,  there  has  not,  since  that  time,  been  any  further  effort  by 
the  board  of  commissioners  to  compromise  the  county  indebtednf«s, 
nor  any  attempt  made  to  levy  or  collect  taxes  with  which  to  pay  in- 
terest on  the  new  bonds,  as  there  has  never  been  any  attempt  since 
1874  to  either  pay  interest  or  meet  principal  of  the  original  bonds. 

August,  1885,  api>ellees,  Alexander  and  Truesdale,  were,  upon  their 
petiti<»n,  made  parties  defendants,  and,  upon  their  further  petition, 
the  action  was  removed  to  United  States  Circuit  Court,  when  judg- 
ment was  rendered,  dissolving  the  injunction  and  dismi^ing  the 
action.  But  upon  appeal  to  the  Supreme  Court  of  United  States  it 
was  decided  the  Muhlenberg  Circuit  Court  alone  had  jurisdic- 
tion, and  the  case  was  accordingly  remanded,  and  now  judgment  of 
the  last-named  court,  likewise  dissolving  the  injunction  and  dismiss- 
ing the  action,  is  before  this  court  on  appeal. 

Counsel  for  appellants,  plaintiffs  below,  have  filed  no  brief  except 
the  one  used  on  trial  of  the  appeal  to  the  Supreme  Court  of  the 
United  States,  and  to  that  we  must  look  for  grounds  relied  on  for 
reversal  of  judgment  of  the  circuit  court. 

1.  The  constitutionality  of  acts,  like  the  one  incorporating  the 
Elizabethtown  and  Paducah  Railroad  Co.,  which  authorize  subscTip- 
tion  of  stock  to  the  capital  stock  of  railroad  conjpanies,  on  behalf  of 
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counties,  cities  and  towns,  on  condition  of  a  naajority  of  votes  beinjc 
cast  at  an  election  in  favor  of  such  subscription,  has  not  been  an  open 
question  in  this  State  since  1852,  when  the  case  of  Slack  v.  Mays- 
ville  and  Lexington  Bailroad  Co.,  13  B.  M.,  1,  \vas  decided.  For 
the  opinion  in  that  case  has  been  since  adhered  to,  and  suoh  acts 
treated  as  constitutional  by  this  court.  And  if  the  act  of  1868,  au- 
thorizintr  the  subscription  of  stock  and  consequent  bonded  indebt- 
edness of  the  county,  be  valid,  certainly  the  act  of  1878,  authorizing 
a  conapromise  with  county  creditors  and  consequent  lessening  of 
that  indebtedness,  can  be  neither  invalid  nor  hurtful  to  taxpayers  of 
the  county. 

2.  It  is  contended  that  as  the  election  w^as  held  without  consent  of 
the  justices  of  the  peace,  it  was  illegal,  and  that  the  bonds  are  not 
obligatory,  because  issued  upon  order  of  county  judge  alone. 

Where,  as  hafl  been  definitely  and  repeatedly  held  by  this  court, 
direction  of  the  Legislature  is  imperative  on  the  county  court  to 
make  an  order  submitting  the  question  of  subscription  to  the  voters^ 
of  a  county,  it  is  immaterial  whether  the  justices  of  the  peace  be 
associated  with  the  county  judge  as  a  county  court,  when  the  order 
is  made,  or  not.  As  such  was  the  nature  of  tl^e  direction  given  in 
section  2  of  the  act  of  1868,  heretofore  qugted,  that  objection  can  not 
avail;  and  for  the  same  reason  neither  consent  nor  presence  of  the 
justices  of  the  peace  was  necessary  to  legality  of  the  order  for  issue 
of  the  bonds. 

3.  There  is  charge  of  fraud  made  in  the  petition,  and  also  urged 
by  counsel,  but  it  has  not  been  supported  by  proof;  and  as  the  act  of 
1867  and  amendment  of  1868,  under  which  the  election  was,  so  far 
as  it  appears  to  us,  duly  and  legally  held,  and  the  subscription  of 
stock  made  and  bonds  issued,  was  acquiesced  in  until  1885,  a  period 
of  seventeen  years,  it  is  too  late  to  have  the  relief  prayed  for  upon  a 
charge  of  fraud,  especially  when  it  is  so  vague  and  indefinite. 

Judgment  afiirmed. 


ROBB,  &c.  v.  ROBR. 

(Filed  Fed.  25, 189^— Not  to  be  reported.) 

1.  Mere  inadequacy  of  consideration  alofie  is  not  eafficienfc  groiind  for  setting, 
aside  a  conveyance  of  land,  in  the  absence  of  fraud  or  deceit  of  any  char- 
acter, unless  the  inadequacy  is  so  gross  as  to  raise  the  presamption  of  fraud 
on  the  part  of  the  grantee  or  ignorance  or  mistake  or  lack  of  will  power 
on  the  part  of  the  grantor. 

2.  Conveyances — Inadequacy  of  consideration — Fraud — An  aged  father  and" 
hnsband.  without  cause,  seemed  determined  to  put  an  end  to  the  domestic 
happiness  of  himself  and  family,  and  expressed  his  purpose  of  selling  all' 
his  land  and  property  at  a  certain  price  to  a  stranger  unless  two  of  his  sons- 
purchased  it.  The  sons, to  prevent  a  sacrifice  of  the  property  to  a  stranger* 
bODght  and  paid  for  it,  intending  to  hold  it  for  the  benefit  of  their  father 
and  mother  and  sisters  and  other  brothers.  The  price  paid  was  admittedly- 
inadequate.     In  an  action  by  the  father  to  set  aside  the  conveyance,  Held — 

First.  There  is  no  evidence  of  any  fraud  that  authorizes  the  setting  aside 
of  the  conveyance.  It  was  error  to  set  it  aside  or  to  appoint  a  receiver 
for  the  property  or  to  charge  the  sons  with  the  fall  rental  value  of  the  land 
while  they  held  it. 

Second.  The  conveyance  ought  to  have  been  held  valid,  but  for  the  benefit 
of  the  father  and  mother  and  sisters  and  brothers  as  well  as  for  the  grantees.- 
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The  oaae  shoald  be  retained  on  its  docket  by  the  lower  ooart,  so  that  iC  maj 
from  time  to  time  by  orders  see  that  the  grantees  properly  manage  the  land 
for  the  benefit  of  all  parties  in  interest. 

W.  M.  Rardin  and  James  Ellis  for  appellants. 
Leslie  Applegate  for  appellee. 
Appeal  from  Pendleton  Chancery  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Februai^',  1890,  appellee,  Joseph  Robb,  conveyed  to  his  two  sons, 
Albert  and  George  Robb,  a  tract  of  ninety-nine  acres  of  land  and  all 
the  stock,  products  of  the  farm  on  hand  and  farming  implements 
for  the  consideration  of  $1,300,  consisting  of  debts  he  owed  the 
jgrantees  and  another  and  $500  in  cash,  which  has  been,  as  is  clearly 
:shown,  Tully  paid  and  satisfied. 

June  4, 1890,  the  grantor  brought  this  action  to  cancel  the  deed  and 
restore  to  him  the  title  and  possession  of  all  the  property  conveyed. 
The  grounds  upon  which  the  judgment  is  prayed  for  are,  finjt,  gross 
inadequacy  of  the  consideration;  second,  alleged  fraud  practiced  by 
the  grantees  in  procuring  the  deed. 

There  is  no  question  of  the  consideration  expressed  in  the  deed, 
jand  so  far  paid  by  the  grantees,  being  very  much  below  the  actual 
value  of  the  property  conveyed.  But  ordinarily  that  would  not  be 
A  aufflclent  reason  for  setting  aside  a  sale  made  freely  and  intelll- 
.gently,  except  it  be  so  utterly  inadequate  as  to  raise  the  presuraptioD 
of  fraud  or  lack  of  free  will  and  ignorance  of  his  rights  on  part  of 
.Ihe  grantor. 

In  this  case  the  evidence  does  not  show  the  least  fraud  on  part  of 
the  grantees,  or  lack  of  either  willingness  or  full  knowledge  on  part 
^f  the  grantor,  of  the  terms  of  the  sale  or  value  of  the  property  con- 
veyed. For  it  is  evident  that  the  two  sons,  so  far  from  suggesting 
and  advising  the  transaction,  or  using  any  arts  or  devices  to  bring  it 
about,  endeavored,  in  good  faith,  to  keep  their  father  A*om  disposiDg 
of  the  property,  and  were  finally  induced  to  make  the  trade  by  a 
well-groundeil  belief  if  they  did  not  purchase  the  property  he  would 
sell  and  dispose  of  it  at  in  ruinous  sacrifice  to  a  stranger. 

Moreover,  though  not  expressly  so  stated  in  their  pleading,  it  is 
evident  they  made  the  purchase,  not  for  their  own  exclusive  benefit, 
'but  in  order  to  preserve  tbe  property  for  common  joint  use  of  their 
mother,  their  two  brothers  and  sister,  and  also  for  the  benefit  of 
their  father,  who  they  have  tried  to  induce  to  return  to  his  home 
that  he  had  deserted  and  live  in  amity  and  peace  with  his  wife  and 
children;  and  their  counsel  who  argued  this  case  stated  that  such 
was  their  original  purpose  and  present  intention  in  case  the  deed 
was  left  in  force. 

The  evidence  shows  the  grantor,  Joseph  Robb,  to  be  not  many 
years  from  three-score  and  ten,  yet  that  he  is  dissipated  and  disa- 
•greeable  and  violent  in  behavior  towards  his  family,  having  so  little 
self-respect  as  to  make  public  charge  of  unchastity  against  his  wife 
and  daughter,  and  attempted  1o  take  the  life  of  his  son,  George. 
Moreover,  his  testimony  in  this  case  seems  to  have  been  in  uttter 
disregard  of  the  truth  and  the  sacred  relation  of  husband  and  father 
»he  sustains  towards  those  wh/jse  interests  would  l»e  seriously  affected 
by  setting  aside  the  deed,  without  any  corresponding  benefits  to 
Aimself. 

By  the  judgment  of  the  chancellor  in  this  case  the  deed  was  set 
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aside,  and  the  property  placed  in  the  hands  of  a  stranger  as  receiver^ 
it  being:,  in  words  of  the  court,  admitted  and  stated  that  appellee 
ought  not  to  be  allowed  to  hold  or  control  the  farm  and  do  as  he- 
wishes  with  it.  It  was  further  adjudged  that  appellants  be  charged 
with  r«nt  of  the  farm  for  the  year  189Q,  and  also  with  value  of  all 
the  personal  property  in  contest,  sold  or  otherwise  disposed  of. 

It  was,  in  the  first  place,  error  to  set  aside  the  deed  and  reinvest 
appellee,  Joseph  Robb,  with  the  title.  It  was  error  to  place  the 
property  in  the  hands  of  a  receiver,  who,  having  no  more  than  his- 
own  personal  interest  to  subserve,  can  not  be  expected  to  realize  as- 
much  from  it  as  would  those  whose  livioj^  depends  upon  economical 
and  prudent  management. 

It  was  also  error  to  charge  appellants  with  full  value  of  either  rent 
of  the  land  or  of  property  solcf;  for  not  only  did  the  wife  of  Joseph. 
Robb,  his  unmarried  daughter  and  two  sons  reside  on  the  land  and 
derive  support  therefrom  and  from  proceeds  of  personal  property 
sold  or  used,  but  he,  the  husband  and  father,  also  lived  there  for 
about  six  months  of  the  year  1890,  and  might  have  staid  there  and 
been  supported  continuously  if  he  had  chosen  to  do  so»  instead  of 
voluntarily  leaving,  after  behaving  in  an  improper  manner. 

It  is  in  evidence  that  Joseph  Robb  had  made  up  his  mind  to  have 
no  more  peace  and  concord  in  his  domestic  circle,  and  his  first  inten- 
.  tion  was  to  divide  the  land  into  as  many  parts  as  he  had  children, 
and  allot  for  their  use  all  the  parts,  except  one  to  be  retained  by 
himself  during  life,  but  afterwards  determined  to  sell  all  his  prop- 
erty to  a  stranger,  if  his  two  sons,  Albert  and  George,  did  not  pur- 
chase, which  they  did  do  at  a  price  fixed  by  himself.  Moreover,  his 
wife  had  originally  contributed  some  of  the  purchase  price  of  the 
land. 

It  seems  to  us  the  proper  Judgment  in  this  case  would  be  to  treat 
the  deed  in  question  as  a  conveyance  to  the  grantees  in  trust  for  use 
of  their  father  and  mother  during  life,  and  at  their  death  to  go  ta 
the  grantees  and  the  other  children,  leaving  possession  and  control 
with  grantees  for  that  purpose;  and  with  a  view  of  a  proper  aud< 
economical  management  of  the  property  by  the  grantees,  for  reason- 
able support  of  their  father  and  mother,  the  case  should  be  left  on 
the  docket  that  necessary  orders  may  be  from  time  to  time  made  and 
enforced. 

Wherefore,  the  Judgment  is  reversed  and  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


Lewis  v.  Prather. 

(Filed  Feb.  28,   1893— iVb«  to  be  reported.) 

D^ed  delivered  as  escrout — Fraud — Appellant  sold  certain  land  to  Appellee^ 
and  executed  and  acknowledged  a  deed  therefor,  which  was  delivered  in 
escrow  to  a  third  party  to  be  delivered  to  appellee  after  the  vendor's 
title  had  been  examined' and  approved  and  the  parohase  money  paid.  Be- 
fore the  title  was  so  examined  the  vendor  surreptitiously  withdrew  the  deed 
from  the  possession  of  the  first  party  and  conveyed  the  land  to  a  stranger 
who  had  full  knowledge  of  the  whole  transaction.  Held — That  the  convey- 
ance to  the  stranger  was  void  and  should  be  so  held.  The  delivery  of  the 
deed  in  escrow  was  a  valid  contract  and  not  within  the  statute  of  frauds^ 
etc.,  and  appellee  was  entitled  to  an  enforcement  of  his  contract. 

W.  E.  8elecman  for  appellant* 
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J.  W.  S.  Clements  for  appellee. 
Appeal  from  Washington  Circuit  Court. 
♦  Opinion  of  the  court  by  Chief  Justice  Bennett. 

Jt  seems  that  the  appellant,  Lewis,  sold  to  the  appellee  his  inters 
in  his  father's  land  for  the  agreed  sum  of  120.00.  A  deed  to  the  land 
was  made,  sijjned  and  acknowledged  by  Lewis,  and  delivered  by  the 
<iirection  of  Lewis  and  the  appellee  to  I.  J.  Prather,  son  of  the  ap- 
pellee, in  escrow,  to  be  held  by  him  until  the  title  to  the  appellant's 
father  could  be  investij^ated  and  the  money  paid,  and  was,  upon  the 
happening  of  these  conditions,  to  be  delivered  to  the  appellee;  bot 
before  the  conditions  happened  and  the  deed  delivered  the  appellant 
.obtained  the  passeasion  of  the  deed,  and  then  sold  and  conveyed  the 
land  by  deed  to  Keeley.  The  evidence  shows,  with  reasonable  cer- 
tainty, that  Lewis  surreptitiously  obtained  the  possession  of  the 
deed,  and  that  Keeley  knew  it,  and  there  was  no  cancellation  of  the 
contract  of  sale,  nor  authorization  for  him  to  withdraw  the  deed. 
The  appellee  sued  to  set  aside  the  Keeley  deed  and  to  have  his  deed 
►established  and  recorded,  which  the  lovver  court  did. 

There  is  no  doubt  that  a  deed  in  escrow  is  not  within  the  statute 
of  frauds,  etc.  The  process  is  simple.  The  deed  must  be  made, 
sifi^ned  and  acknowledjjred.  It  is  then  delivereti  to  a  third  person  in 
escrow  as  the  agent  of  both  parties,  to  be  held  by  him  until  the 
•  conditions  are  complied  with,  and  then  handed  over  to  the  grantee 
by  his  said  agent.  Therefore,  in  the  nature  of  things,  the  transac- 
tion is  not  within  the  statute  of  frauds.  The  tax  sale  relied  on  by 
Keeley  is,  according  to  his  own  sliowing,  void. 

Judgment  affirmed. 


C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Barker,  &v. 
(Filed  Feb.  16,  1893.) 

1.  Railroads — Destruction  of  buildings  firfdby  escaping  sparks — A  land  owner's 
erection  and  nse  of  a  building  for  ordinary  purposes  near  a  railroad  track, 

.althoogh  it  is  more  exposed  to  fire  than  if  it  were  at  a  greater  distance,  is 
not  negligence  and  will  not  deprive  him  of  a  ri^ht  of  action  against  the 
railroad  company  for  the  loss  of  the  bnilding  by  fire,  resalting  from  sparks 

•  escaping  from  a  locomotive  throagh  the  company's  negligence. 

2.  Same — A  railroad  company  is  liable  for  the  destruction  of  a  storehonse 
■by  fire  which  spread  from  its  depot,  which  was  ignited  by  sparks  escaping 

from  a  locomotive  through  its  negligence.  The  injury  is  snflSciently  proxi- 
mate. 

3.  Same — Pleading — In  this  action  to  recover  for  such  a  loss,  the  denial  of 
the  answer  that  the  defendant  ^'negligently  and  carelessly  set  fire  to  its 
•depot"  is  in  effect  an  admission  that  defendant  did  set  fire  to  its  depot,  and 
is  a  denial  merely  that  it  was  ^^negligently"  done. 

4.  Same — Evidence — Although  the  court  s track  from  plaintiff's  petition  all 
allegations  as  to  defendant's  negligence  growing  out  of  the  comboittble 

•character  of  the  material  in  the  depot,  and  defendant's  knowledge  of  the 
fact,  still  it  was  competent  for  plaintiff  to  prosve  the  faota  thus  stricken 
from  his  pleadings  as  the  question  as  to  whether  defendant  was  negligent 
in  the  operation  of  its  locomotive  depended  to  some  extent  upon  the  char- 

.acter  of  the  surrounding  buildings;  and,  besides,  the  oombnstibility  of  the 

»depot  was  a  circumstance  bearing  on  the  question  aa  to  whether  the  depot 

vwas  actually  fired  by  the  sparka. 
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5.  Same — Instructions  to  jury — The  jury  coald  not  have  been  misled  by  an 
anstractionHOthorizing  them  to  lind  for  plnintiff  if  they  believed  the  fire 
-was  the  reAolt  of  the  negligence  of  defendant  in  the  con:)traction  or  man- 
«gement  of  its  engine  ''or  in  the  oonstraction  of  its  depot."  The  depot 
"was  admittedly  fired  by  sparks  which  escaped  in  such  quantities  as  to  indi- 
'Cate  a  disarrangement  of  the  spark  arrester,  and  in  whatever  way  the  d^pot 
might  have  been  constructed  the  verdict  could  not  reasonably  have  been 
^ny  thing  else  under  the  pleadings. 

C.  B.  Simrall,  O.  H.  Waddle  and  W.  A.  Morrow  for  appellant. 

W.  O.  Bradley,  J.  L.  and  J.  W.  Colyer  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  Barkers,  as  plaintiffs  in  the  court  below,  brought  suit  against 
the  defendant,  now  appellant,  alleging  that  on  the  night  of  April  5, 
1889,  "  the  defendant  negligently  set  fire,  by  sparks  and  coals  from 
its  locomotive,  to  its  depot,  which  consumed  the  same,  and  which 
extended  to  and  consumed  the  storehouse  of  plaintiff  aforesaid; 
that  said  negligence  of  the  defendant  was  the  natural,  probable  and 
proximate  cause  of  the  burning  of  their  said  house,  and  that  by  such 
negligent  act  of  defendant  they  have  been  damaged  $3,000.  They 
also  made  proper  averments  of  ownership  and  possession  of  the 
burnt  property  and  its  location  and  value. 

At  the  appearance  term  of  the  case,  October,  1889.  they  filed  an 
.amended  petition,  and  "  the  defendant  not  being  ready  for  trial  on 
account  of  the  filing  of  said  pleading"  was  given  a  continuance. 

The  amendment  charged  that  the  defendant  negligently  elected 
and  suffered  and  permitted  its  depot  to  remain  near  the  track,  al- 
though same — except  the  shed  thereof— was  covered  with  shingles 
and  constantly  exposed  to  fire  and  sparks  emitted  from  its  locomo- 
tive, and  notwithstanding  the  fact  it  was  fully  aware  of  such  danger 
and  had  been  time  and  again  notified  of  such  danger,  and  knew  that 
fire  had  been  communicated  to  its  said  depot  and  other  buildings 
time  and  again  from  such  sparks  and  fire,  all  of  which  plaintiSs 
charge  was  gross  negligence,  and  that  by  reason  of  which  negligence 
the  depot  was  burned  and  the  fire  directly  communicated  to  their 
i)uilding,  consumed  it,  etc.  Thereupon  a  demurrer  was  filed  to  their 
amended  petition,  and  also  a  motion  to  strike  out  such  parts  of  it  as 
alleged  that  the  defendant  was  aware  of  such  danger — referring  to 
the  shingle  roof  and  the  constant  exposure  to  fire  and  sparks  from 
the  locomotive— and  had  been  notified  of  such  danger  and  knew 
that  fire  had  been  communicated  to  the  depot  and  other  buildings 
time  and  again  from  such  sparks  and  fire. 

At  the  April  term,  1890,  the  court  sustained  the  demurrer  to  the 
amended  petition,  making  no  order  on  the  motion  to  strike  out. 
The  plaintiffs  then  filed  their  amended  petition  No.  2,  alleging  that 
the  defendant  carelessly  and  negligently  set  fire  to  its  depot  (**  which 
depot  was  dangerously  combustible ")  in  said  South  Somerset  by 
reason  of  which,  etc. 

On  defendant's  motion,  and  over  the  plaintiffs'  objection,  the 
words  **  which  depot  was  dangerously  combustible  "  were  stricken 
out  by  the  court,  and  a  demurrer  to  the  petition  as  amended  was 
overruled.  The  plaintiffs'  cause  of  action,  therefore,  was  this: 
*'  That  the  defendant  negligently  set  fire,  by  sparks  and  coals  from 
its  locomotive,  to  its  depot,  which  consumed  the  same,  and  which 
•extended  to  and  consumed  the  storehouse  of  plaintiff ;  that  the  de- 
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fendant  carelessly  and  negli8:ently  set  fire  to  its  depot,  by  reason  of 
which  it  was  consutiied,  and  the  tire  from  which  depot  then  and 
there  communicated  to  and  with  the  plaintiffs'  builain^,  and  was 
the  proximate,  probable  and  natural  result  of  the  carele?^ness  and 
negrlijrt^nf^  of  the  defendant,  as  aforesaid." 

The  defendant  then,  by  one  pleading)  answered  both  the  oriprinal 
and  amended  petitions,  saying^  that  it  was  **  not  true  that  on  the 
ni^ht  of  April  5,  1889,  it  negligently  set  fire  to  its  depot  in  Somerset, 
Ky.,  by  sparks  and  coals  of  fire  thrown  from  its  locomotive,  or  that 
it  carelessly  and  negligently  set  fire  to  said  depot  at  the  time  raen- 
tione<i  and  referred  to  in  the  petition,"  or  that  *'the  destruction  of 
plaintiffs'  property  referred  to  and  describe<l  in  the  petition  was  the 
proximate,  probable  and  natural  result  of  its  negligence,  as  alleged 
in  the  petition." 

These  were  the  pleadings  on  which  the  case  proceeded  to  trial. 
Evidently  the  answer,  so  far  as  it  attempted  to  traverse  the  allega- 
tions of  the  original  petition,  is,  in  strictneSvS,  not  good  for  any  pur- 
pose. It  niay  mean  that  the  company  set  fire  to  its  depot  by  sparks 
and  coal  thrown  from  its  locomotive,  but  not  negligenUy;  or  it  may 
mean  that  it  negligently  set  fire  to  its  depot,  but  not  by  sparks  and 
coals  thrown  from  its  locomotive.  The  latter  could  hardly  have 
been  intended,  and  taking  it  at  its  best  it  is  an  admission  that  it  set 
fire  to  its  depot  by  sparks  and  coals  from  its  locomotive,  but  did  not 
do  so  negligently. 

In  so  far  as  it  sought  to  traverse  the  statements  of  the  amended 
petition,  the  answer,  when  'liberally  construed,  simply  says  it  is  not 
true  that  the  company  negligently  and  carelessly  set  fire  to  its  depot, 
manifestly  admitting  as  ^fact  that  it  did  fire  the  depot.  Construed 
strictly,  considering  the  conjunction  **and,"  it  might  ipean  to  admit 
that  the  company  in  fact  fired  the  depot  carelessly  but  not  neg- 
ligently, or  negligently  and  not  carelessly;  but  treating  the  words  as 
synonymous,  considered  as  a  whole  we  think  the  answer  must  be 
taken  to  be  a  statement  that  the  company  in  tact  set  fire  to  its  depot 
by  sparks  and  coals  thrown  from  its  locomotive,  but  did  not  do  so 
negligently  or  carelessly. 

The  plaintiffs'  proof  was  to  the  effect  that  on  the  night  in  question 
engine  No.  68  was  fired  up  and  left  a  point  in  Somerset,  south  of  the 
depot  a  few  hundred  yards,  pulling  northwardly  a  number  of  loaded 
cars  ;  that  when  it  passed  the  depot  it  emitted  sparks  and  coals  in 
large  quantities,  which  fioated  up  over  and  on  the  depot,  and  that 
shortly  thereafter  the  shingle  roof  of  the  structure  was  seen  to  be  on 
fire,  the  flames  spread  rapidly,  and  soon  set  fire  to  the  house  of  plaint- 
iffs, which  was  immediately  across  the  street  from  the  depot,  a  dis- 
tance of  forty-five  feet ;  that  the  weather  was  warm  and  there  were 
no  fires  being  kept  in  the  depot  building.  Plaintiffs  also  introduced 
some  proof  conducing  to  show  that  the  locomotive  used  was  not  sup- 
plied with  the  most  improved  fire  screen  and  spark  arrester;  that  it 
slipped  badly  when  on  the  track  in  front  of  the  depot  as  if  it  were 
overloaded ;  that  it  worked  hard  and  threw  sparks  in  unusually 
large  quantities. 

Under  the  permission  of  the  court,  and  over  the  objection  of  the 
defendant,  the  plaintifi^  proved  that  the  building  was  in  part  covered 
with  shingles,  and  that  there  were  spaces  under  the  eaves  of  the 
building  where  birds  had  located  their  nests,  and  that  on  several  for- 
mer occasions,  in  warm  weather,  when  there  were  no  fires  in  the 
depot,  the  same  roof  had  caught  on  tire  Just  after  a  passing  tTain, 
and  that  the  defendant  knew  of  this  and  had,  in  fact,  repaired  the 
burnt  roof. 
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The  defendant's  testimony  showed  that  their  engine  and  its  screen 
and  spark  arrester  were  of  the  most  improved  patterns  in  use  or 
known  to  science  ;  that  the  train  was  not  loaded  unusually  heavy; 
that  coal  and  not  wood  was  used  in  firing:  the  engine ;  that  no  sparks 
were  emitted  ;  there  was  no  slipping:  on  the  track,  or  any  derange- 
ment of  the  engine.  Moreover,  that  the  fire  was  seen  inside  the 
depot  burning  more  fiercely  than  on  ihe  outside,  and  may  have 
caught  from  the  inside;  that  the  night  was  cool  and  there  was  a  fire 
in  at  least  one  of  the  rooms  in  the  building.  Its  chief  carpenter  and 
superintendent  of  buildings  fully  explained  the  construction  of  the 
depot,  which  w^as  covered  partly  with  tin  and  partly  with  shingles, 
and  there  were  no  spaces  under  the  eaves  where  birds  could  find 
lodgment  for  nests. 

upon  this  state  of  case  the  jury,  after  instruction,  found  for  the 
plaintiffs  the  sum  of  $2,875. 

It  is  insisted  by  counsel  for  the  appellant  that,  although  the  court 
had,  by  its  action  in  sustaining  the  demurrer  to  the  first  amended 
petition,  and  in  striking  out  the  words  "  the  depot  was  dangerously 
combustible  "  from  the  second  amended  petition,  narrowed  the  issue 
to  the  negligent  setting  on  fire  of  defendant's  depot;  yet  the 
trial  was  allowed  to  proceed,  both  as  to  the  evidence  and  the  in- 
structions, upon  the  theory  that  plaintifls'  cause  of  action  as  set  forth 
in  their  pleadings  included  or  was  founded  on  negligence  growing 
out  of  the  combustible  character  of  the  material  in  the  depot  and  on 
the  assumption  that  such  fact  was  known  to  the  defendant.  And  it 
must  be  conceded  that  unless  this  testimony  with  regard  to  the  com- 
bustible nature  of  the  depot  legitimately  and  properly  elucidates  the 
issue  as  made  by  the  pleadings,  the  defendant  was  prejudiced  by  its 
introduction. 

Why  was  it  that  the  learned  judge  below,  at  defendant's  instance, 
or  on  its  motion,  sustained  the  demurrer  to  the  amended  petition, 
setting  up  the  very  facts  which  were  admitted  by  the  court  as  evi- 
dence on  the  trial,  and  why  strike  out  the  words  respecting  the  dan- 
gerous, combustible  character  of  the  depot  in  the  second  amend- 
ment, when  prcof  w«s  immediately  admitted  before  the  jury 
regarding  the  shingle  roof  and  the  open  eaves  and  birds'  nests  of 
straw,  etc.?  Manifestly  because  the  setting  fire  to  the  depot  negli- 
gently^ or  the  negligence  in  setting  fire  to  the  depot  by  the  sparks^ 
depended  on  the  character  of  the  building  alleged  to  have  been  set 
afire. 

Negligence  is  the  leading  thought.  The  instrumentality  or  active 
agent  of  negligence  was  the  locomotive  throwing  sparks ;  but  upon 
what?  On  a  tin  roof?  or  on  a  clean  plowed  field?  or  on  a  straw 
stack  ?  or  on  a  depot  covered  with  straw,  or  on  one  covered  with 
shingles  and  constructed  with  open  eaves?  Clearly  the  negligence 
in  setting  fire  to  a  thing  by  a  locomotive  depends  on  the  conditions, 
not  alone  of  the  machine  itself,  but  on  the  uses  it  is  being  put  to — 
the  location  and  the  surroundings— and  these  are  matters  of  evi- 
dence. 

The  combustibility  of  the  depot  was  one  of  the  circumstances 
bearing  on  the  fact  of  whether  the  depot  was  actually  fired  by  the 
sparks.  Had  the  building  been  fully  fireproof,  would  not  that  fact 
have  furnished  evidence  against  its  being  set  on  fire  by  the  sparks? 
We  do  not  pretend  to  decide  that  the  mere  fact  that  the  depot  was 
covered  with  shingles  is  of  itself  evidence  of  negligence.  It  is  not 
ordinarily  so.  But  when  situated  so  that  from  some  reason  it  is  fre- 
quently fired  by  passing  trains,  and  coupled  with  the  significant 
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proof  that  the  defendant  was  aware  of  the  combustible  material  of 
which  the  roof  was  composed,  and  that  it  had  before  been  fired  by 
sparks,  we  are  fully  prepared  to  say  that  if  defendant  used  a  spark- 
tnrowing  hxiomotive  in  proximity  to  such  a  roof,  and  fired  it,  it 
would  be  **  riefrlijrently  setting  fire  to  the  depot  by  sparks  thrown 
from  its  locomotive." 

"With  the  fact  conceded  that  defendant  fired  the  depot  by  sparks 
thrown  from  its  engine,  with  the  fact  established  that  an  unusual 
number  of  sparks  were  thrown  on  the  nieht  in  question,  indicates  a' 
disarrangement  of  the  spark  arrester.  With  the  knowledge  and  in- 
formation brought  home  to  the  defendant  respecting  the  previous 
fires  and  the  dangerous  quality  of  the  pine  and  i)o^lar  shingles  on 
the  roof  of  the  depot  in  dry  weather,  we  are  of  opinion  that  the  in- 
structions on  the  subject  of  the  construction  of  the  depot  could  not 
have  l)een  misleading  to  the  jury. 

The  first  instruction  reads  as  follows :  If  you  believe  from  the  evi- 
dence that  the  depot  of  the  defendant  at  iSomerset,  on  the  night  of 
April  5,  1889,  was  burned  by  reason  of  the  negligence  of  defendant 
in  the  construction  of  its  engine,  or  in  the  construction  of  its  depot, 
or  in  the  management  of  its  engines,  and  the  burning  of  piamt- 
ifis'  house  was  the  natural  and  probable  consequence,  you  wdl  find 
forthe  plaintiffs;  and  unless  you  so  believe,  you  will  find  for  the  de- 
fendant. 

The  only  chance  for  misapprehension  here  on  the  part  of  the  jury 
was  in  considering  the  meaning  of  **  negligence  in  the  construction 
of  its  depot,"  and  this  was  not  considered  abstractly.  No  one  could 
know  what  the  expression  would  mean,  or  intended  to  mean,  unless 
in  connection  with  the  proof,  and  when  so  considered  and  the  proof 
in  the  case  applied  to  the  language,  it  is  deprived  of  any  ambigui- 
ties—or misleading  feature— and  this  we  think  is  true  of  the  second 
instruction,  which  embraces  this  same  expression. 

The  depot  was  admittedly  fired  by  sparks  from  the  engine,  and 
whether  it  had  in  fact  a  shingle  roof  or  other  kind,  or  open  or  closed 
eaves,  and  in  whatever  way  it  might  have  been  constructed,  the  ver- 
dict could  not  reasonably  have  been  anything  else  under  the  plead- 
ings. 

Instruction  **A,"  asked  by  defendant,  prec*luded  plaintiff's'  recov- 
ery, if  they  built  their  house  prior  to  the  ouilding  of  the  depot,  and 
knew  of  its  exposure  to  fire,  etc.,  and  is  not  the  law.  *'A  land  own- 
er's erection  and  use  of  a  building  for  ordinary  purposes  near  the 
track,  although  it  is  more  exposed  to  fire  than  if  it  were  at  a  greater 
distance,  is  not  negligence."    (Pierce  on  Railroads,  435.) 

Instructions  "  B"  and  **  F  "  were,  in  effect,  given  by  the  court— 
"  C"  and  **  E,"  on  the  question  of  burden  of  proof,  was  wholly  in- 
applicable,|and  instruction  **  D,"  ofl'ered  on  the  "care"  necessary  to  be 
used,  was  substantially  given  in  the  one  defining  n^ligence. 

Nor  is  there  any  doubt  as  to  the  injury  being  sufficiently  proxi- 
mate. 

"  The  ignition  for  which  the  company  is  liable  need  not  take  place 
from  the  very  particles  of  fire  thrown  out  by  its  engines."  If  the 
fire  spreads  from  the  matter  first  ignited  the  intervention  of  consid- 
erable space,  diversity  of  ownership  or  various  physical  objects,  etc., 
does  not  preclude  recovery  by  the  party  injured  or  afl^  the  com- 
pany's liability  for  its  first  n^ligent  act.    (Pierce  on  Railroads,  441.) 

Upon  the  whole  case,  we  think  there  has  been  no  error  pr^udidal 
Co  the  substantial  rights  of  the  appellant. 

The  Judgment  is,  therefore,  affirmed. 
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Board  of  Trustees  of  Elkton,  &c.  v.  Gill. 
CFiled  March  4,  1893.) 

1.  An  act  of  the  Legislature  extending  the  limits  of  a  tovm  or  city  will  not  be  de" 
'blared  unconstitutional  upon  tbe  ground  that  property  thas  sabjeoted  to  ma- 
iiioipal  taxation  derived  no  benefit  from  the  town  or  city  government,  unless 
tt  appears  that  the  imposition  of  the  tax  amoants  to  the  taking  of  private 
{>roperty  without  jnst  o'ompensation. 

2.  Municipal  taxation^^heth^T  the  benefit  and  advantages  derived  from  a 
mnnicipal  government  are  in  a  given  case  "adequate*'  oompenaation  for  lo- 
cal taxation  imposed  is  not  the  province  of  oonrts  to  decide,  legislative  de- 
termination of  that  matter  being  oonolnsive. 

In  this  action  to  enjoin  the  collection  of  town  taxes  imposed  upon 
qolaintiff^s  residence  and  lawn,  it  appears  that  the  tract  of  land  upon  which 
plaintiff  resides  contains  forty-six  acres,  which  is  ased  for  farming  par- 
poses,  but  the  area  included  in  the  town  limits  by  the  act,  the  validity  of 
which  is  questioned  here,  and  which  is  the  land  sought  to  be  taxed,  does  not 
much  exceed  six  acres.  There  is  a  street,  improved  and  kept  in  repair  by 
'the  town,  on  each  side  and  adjacent  to  plaintiff's  land  and  extending  be-^ 
jond  his  residence.  There  is  another  street  connecting  these  two  and  ex- 
tending along  the  front  of  his  lawn.  There  is  a  sidewalk  made  by  the  town 
by  which  he  can  go  from  his  gate  to  the  central  part  of  the  town.  Opposite 
his  lawn  is  a  church  building  and  several  dwelling  houses.  He  has  sold  off 
.hie  land,  several  lots  at  the  rate  of  $300  per  acre,  that  for  farming  purposes 
•could  not  have  been  sold  for  more  than  $30  per  acre,  and  on  one  street  there 
are  no  vacant  building  lots  between  a  point  beyond  plaintiff's  dwelling 
.house  and  the  courthouse  square.  The  plaintiff  is  a  minister  of  the  gospel 
and  preaches  in  one  of  the  town  churches.  Ileld — That  there  is  no  reason 
dfor  exempting  plaintiff's  residence  and  lawn  from  municipal  taxation. 

Edward  W.  Hiues  and  Ben  T.  Perkins,  jr.,  for  appellants. 

H.  G.  Petrie  and  Win.  H.  Holt  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1884  the  General  Assembly  passed  an  act  extending  corporate 
(limits  of  the  town  of  Elkton  so  as  to  include,  besides  property  of  oth- 
-ers,  the  residence  of  appellee,  Gill,  and  incidentally  land  used  as  a 
lawn  and  grass  Jot  lying  between  the  new  and  old  boundary  lines. 
And  the  tax  collector  having,  upon  refusal  of  appeflee  to  pay  muni- 
<;ipal  taxes  assessed  against  him  for  the  year  1889,  levied  on  and 
advertised  sale  of  property  to  satisfy  amount  thereof,  this  action  was 
brought  for  an  injunction  restraining  such  sale,  which  was  granted 
temporarily,  and  by  the  judgment  appealed  from  perpetuated  upon 
the  ground  of  unconstitutionality  of  the  act. 

The  general  power  of  the  L^islature  to  extend  the  limits  of  a  city 
or  town,  whereby  municipal  taxation  is  imposed  upon  property 
hitherto  free  of  it,  can  not,  in  view  of  repeated  decisions  of  this 
court,  be  now  disputed.  And  it  is  only  where  that  power  is  so  exer- 
voised  a.s  to  involve  violation  of  the  clause  of  the  Constitution  prohib- 
iting taking  of  private  property  for  public  use  without  just 
<x>mpensation,  courts  will  interfere.  But  the  protection  offered 
to,  and  advantages  received  by,  the  citizens  from  a  municipal 
£:overnment  are,  in  meaning  of  the  Constitution,  lust  compensations 
for  taxation  imposed  in  order  to  maintain  it.  And  local  taxation  au- 
thorized by  law  can  not  be  deemed  taking  private  property  without 
Just  compensaUon,  unless  it  is  palpable  that  persons  or  their  property 
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are  subject  to  such  burthen  for  beneHt  of  others,  or  for  purposes  in 
which  they  have  no  interest,  and  to  which  they  are,  therefore,  not 
justly  bound  to  contribute.  (Cheaney  v.  Hooser,  9  B.  M.,  330;  ilal- 
tus  V.  Shields,  2  Met.,  553.) 

Whether  the  benefit  and  advantages  derived  from  a  municipal 
government  are  in  a  given  Ciise  adequate  compensation  for  local  tax- 
ation imposed  is  not  the  province  of  courts  to  decide,  legislative  de- 
termination of  that  matter  being  conclusive.  (Cheaney  v.  Hooser; 
Swift  V.  City  of  Newport,  7  Bush,  39.) 

For,  as  sjud  in  the  first-named  case,  the  limit  of  legislative  discre- 
tion in  regard  thereto  **can  only  consist  in  the  discrimination  to  be 
made  between  what  may,  with  reasonable  plausibility,  t>e  called  a 
tax,  and  for  which  it  may  be  assumed  that  the  objects  of  the  taxation 
are  regarded  by  the  Legislature  as  forming  a  just  compensation,  and 
that  which  is  palpably  not  a  tax,  but  is  under  the  form  of  a  tax,  or  in 
some  other  form,  the  taking  of  private  property  without  Just  com- 
pensation." 

Tested  by  the  rule  so  clearly  and  firmly  fixed  by  this  court,  it 
s^ms  to  us  there  can  be  no  doubt  of  the  validity  of  the  act  in  ques- 
tion and  consequent  liability  of  appellee  for  the  tax  imposed  upon 
him. 

He  states  that  the  quantity  of  land  upon  which  he  resides  is  forty- 
six  acres,  and  that  it  is  used  for  farming  purposes,  but  the  area  of 
that  part  included  within  the  town  limits  fixed  by  the  act  of  1884, 
whereon  is  his  residence,  does  not,  according  to  the  plat  filed,  apear 
to  much  exceed  six  acres.  There  is  a  street  improved  anfl  kept  in  re- 
pair by  the  municipality  on  each  side  of  and  adjacent  to.  his  land  and 
extending  beyond  his  residence.  There  is  another  street  lately  opened 
called  Academy  street  connecting  those  two  and  extending  along  the 
front  of  his  lawn,  by  which  he  has  access  to  the  railroad  depot  and 
also  to  the  courtnouse.  There  is  still  another  called  Allen  street  be* 
tween  the  two  first  named  that  intersects  Academy  street  and  termi- 
nates opposite  appellee's  lawn  or  yard  gate,  215  yards  from  his 
dwelling  house.  Along  Allen  street  there  has  been  made,  at  expense 
of  the  municipal  government,  a  sidewalk  by  which  he  can  go  from 
his  gate  to  the  central  part  of  the  town.  There  is  a  female  academy 
situated  apparently  upon  the  same  block  of  land  that  his  dwelling 
house  stands  and  not  far  from  it.  Opposite  to  his  lawn  is  a  church 
building,  two  factories  and  several  dwelling  houses.  He  has  sold  off 
his  land  several  lots  at  the  rate  of  $300  per  acre  that  for  farming  pur- 
poses could  not  have  been  sold  at  the  rate  of  more  than  $30  per  acre. 
Upon  those  lots  dwelling  houses  have  been  erected,  apparently  fur- 
ther from  the  public  or  courthouse  square  than  he  resides,  and  upon  the 
furthest  out  of  those  lots  resides  a  member  of  the  board  of  trustees. 
He  is  a  minister  of  the  gosi)el  and  preaches  in  one  of  the  town  church 
hoases.  He  also  has  five  or  six  teachers  in  the  town  schools  board- 
ing with  him. 

It  further  appears  that  population  has  increased  in  the  last  few 
years  in  the  vicinity  of  his  land,  and  that  there  is  no  vacant  build- 
ing lot  on  one  of  the  streets  mentioned  between  a  point  even  further 
out  than  his  dwelling  house  and  the  courthouse  square.  No  street 
has  been  opened  through  his  land,  nor  does  it  appear  to  be  the  present 
purpose  of  the  board  of  trustees  to  open  any.  But  that  fact  does  not 
at  all  affect  the  question  whether  he,  by  reason  of  the  relative  situa- 
tion and  location  of  his  residence,  derives  protection  and  benefits  in 
common  with  other  taxpayers  from  the  municipal  government.  And 
especially  is  it  immaterial  in  view  of  the  existence  of  streets  already 
constructed  at  expense  of  other  taxpayers  that  afford  him  outlet 
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:and  convenient  way  in  almost  any  direction  he  may  wish  to  fi:o.  It 
is  difficult  to  conceive  wherein  the  act  in  question  is  obnoxious  to  the 
clause  of  the  Constitution  referred  to  as  heretofore  construed  and  ap- 
plied by  this  court,  or  upon  what  Just  or  reasonable  ground  appellee 
can  be  exempted  from  the  taxation  imposed. 

The  judgment  is  reversed  and  cause  remanded  for  dissolution  of 
the  injunction  and  dismissal  of  the  action. 


KENTUCKY  SUPERIOR  COURT. 


Fireman's  Fund  Ins.  Co.  of  San  Francisco,  California,  v. 

MESCHENDORF,   i&C. 

Connecticut  Fire  Ins.  Co.  op  Hartford,  Connecticut,  v.  Mes' 

chendorf,  &c. 

{^Filed  Feb.  22,  1893.) 

The  failure  of  an  applicant  for  fire  insurance  to  state  the  existence  of  a  lien  upon 
iho  property  soaght  to  be  iusared  will  not,  if  no  inqairies  were  made  as  to 
that  matter,  invalidate  the  policy,  unless  the  fact  was  intentionally  and 
-fraudulently  concealed.  And  this  is  true,  although  the  policy  provides  that 
it  shall  be  void  if  the  insur.ed  **i8  not  the  sole,  absolute,  unconditional 
-owner." 

Gibson,  Marshall  <&  Lochre  for  appellants. 

Dodd  <fr  Dodd  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

The  appellants,  the  Fireman's  Insurance  Company  and  the  Con- 
mecticut  Insuranc*e  Company,  each  issued  to  the  appellee,  J.  M. 
Hughes,  a  policy  on  his  hotel  furniture,  insuring  him  against  loss  by 
flre  to  the  amount  of  $75<^  "the  company  not  to  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time  of  the  loss,  or  for  a  sum 
.^eater  than  the  interest  of  the  assured  in  the  property." 

The  insured  property  was  worth  $2,200.  It  was  partly  destroyed 
by  fire,  the  loss  l)eing$737.  The  insurance  is  what  is  termed  "con- 
tributing insuran(*e,"  and  each  company  was,  by  the  Judgments  ap- 
pealed from,  held  liable  for  one-half  of  the  loss. 

We  will  first  dispose  of  the  appeal  in  the  case  of  the  Fireman's 
Insurance  Company.  In  its  policy  is  this  provision:  "If  the  interest 
'Of  the  insured  in  the  property,  whether  as  owner,  trustee,  consignee, 
factor,  agent,  mortgagee,  lessee  or  otherwise,  be  not  truly  stated  in 
the  policy,  or  if  the  property  in  whole  or  in  part  be  mortgaged  or 
otherwise  incumbered  at  or  after  the  date  of  this  policy,  *  *  «  « 
then,  in  every  such  case,  this  policy  shall  be  void." 

The  company,  relying  upon  this  provision,  averred  that  there  was, 
^t  the  time  the  insurance  was  effected,  a  lien  of  $1,400  upon  the  prop- 
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erty  for  the  unpaid  part  of  its  purchase  price,  and  that,  therefoxe,  the 
assured  was  not  the  sole  owner  of  it ;  that  his  interest  was  not  truly 
stated  in  the  policy,  and  that,  by  reason  of  this  mortgage  or  incam- 
brance,  the  policy  was  avoided.  The  reply  denied  that  the  lien  wa» 
for  $1,400,  and  averred  that  it  was  for  only  $400.  It  also  alleged  that 
Hughes  was  not  asked  any  question  with  reference  to  the  insurance^ 
nor  did  he  make  any  statement,  representation  or  warranty  of  any 
character. 

A  demurrer  to  this  reply  was  overruled,  and  the  company,  elect- 
ing to  stand  by  its  demurrer,  Judgment  was  rendered  against  it.  It 
is  not  claimed  that  Hughes  concealed  any  fact  or  practiced  any  fraud 
in  order  to  procure  the  insurance,  and  the  single  question,  therefore, 
is,  whether  the  undisclosed  lien  existing  upon  the  property  annulled 
the  policy. 

In  the  Bronger  case,  6  Bush,  148,  the  policy  provided  that  the 
written  application  should  be  deemed  a  part  of  it,  and  that  unless  the 
interest  of  the  assured  was  truly  stated,  or  if  his  interest  "be  any 
than  the  entire  unconditional  and  sole  ownership  of  the  property  for 
the  use  and  benefit  of  the  assured,  it  must  be  so  represented  to  the 
company  and  so  expressed  in  the  policy,  otherwise  the  company 
shall  not  be  liable." 

In  his  application  the  assurred  represented  his  title  as  anincamr 
bered  when  there  was  a  lien  upon  the  property  for  the  whole  of  the 
purchase  price,  and  it  was  further  encumbered  by  his  wife's  doww  t» 
the  widow  of  a  former  husband.  The  court  held  that  by  reason  of 
these  misrepresentations  the  policy  was,  by  its  terms,  avoided.  la 
the  Curry  case,  13  Bush,  313,  the  court  reaffirmed  the  rule  laid  down 
in  the  Bronger  case  and  held  that  a  vendor's  lien  for  part  of  the  pur- 
chase money  brought  the  case  within  the  terms  of  the  policy,  which 
were  similar  to  those  quoted  from  the  Bronger  case.  In  both  of  these 
cases  the  misrepresentation  as  to  the  title  was  made  by  the  applicant. 
But  in  the  case  of  the  Kenton  Insurance  Co.  v.  Wigginton,  11  Ky\ 
Law  Rep.,  539,  and  the  case  of  the  Phoenix  Insurance  Co.  v. 
Cooms,  13  Ky.  Law  Rep.,  239,  decided  by  this  court  and  afterwards 
by  the  Court  of  Appeals  January  12, 1893,  ante,  603,  the  rule  laid 
down  in  the  Bronger  and  Curry  cascti  are  80  far  modiOed  that  now 
an  encumbrance,  a  vendor's  lien,  will  not  invalidate  the  policy  un- 
less it  is  material  to  the  risk.  In  both  of  these  cases  the  court  said 
that  the  land  independent  of  the  house  (the  subject  of  insurance) 
was  worth  more  than  the  lien  or  incumbrance  upon  the  property, 
and  that  the  lien  could  have  been  satified,  or,  as  was  the  case  in  the 
Wigginton  appeal,  the  interest  of  the  cotenant  could  have  been  set 
apart  to  him  out  of  the  land  other  than  that  upon  which  the  house- 
was  situated. 

Counsel,  however,  attempts  to  draw  a  distinction  l)eteen  those 
cases  and  this,  arguing  thai  the  lien  here  was  upon  each  and  every 
piece  of  furniture.  This  was  so  in  the  Cooms  case.  The  lien  existed 
upon  the  house  as  well  as  upon  the  land.  In  the  Wigginton  case  the 
cotenant's  interest  covered  the  house  and  the  land  upon  which  it 
was  built  as  well  as  the  other  part  of  the  land.  If  the  lien  against 
Hughes  had  been  enforced  he  would  still  have  had  of  the  property 
insured  more  in  value  than  the  amount  of  the  insurance  in  both 
companies.  We  think  the  Judgment  can  be  sustained  upon  the  au- 
thority of  these  cases. 

But  the  company  was  not  released  for  another  reason.  There  u*a* 
not,  as  in  the  Bronjrer  and  Curry  cases,  a  misrepresentation,  either 
intentional  or  unintentional.  The  company  chose  to  insure  Hughf^ 
without  making  inquiry  of  him  as  to  the  condition  of  his  title  or  thft- 
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incumbrances  upon  it.  He  insured  in  good  faith.  There  is  not  the 
siightest  intimation  of  fraud.  No  concealment  Is  charged.  He  paid 
the  full  premium.  His  insurable  interest  was  much  larger  than  the 
amount  of  insurance  in  both  companies.  He  had  every  incentive  to 
protect  his  property.  Its  destruction,  notwithstanding  the  lien  and 
the  insurance,  would  result  in  loss  to  him.  ''All  statements  or  de- 
scriptions in  application  for  or  policies  of  insurance  shall  be  deemed 
and  held  representations  and  not  warranties.  Nor  shall  any  misrep- 
resentation, unless  material  or  fraudulent,  prevent  a  recovery  on 
the  policy."    (German  Insurance  Co.  v.  Heeding,  80  Ky.,  228.) 

There  was  no  fraud.  There  was  no  misrepresentation.  The  prop- 
erty insured  for  $1,500  was  worth  $2,200.  The  lien  upon  it  was  for 
only  $400,  and  in  the  very  nature  of  things  could  not  have  increased 
the  risk. 

Again,  no  inquiry  was  made  of  the  assured  as  to  the  condition  of 
the  title.  He  made  no  application,  written  or  verbal.  The  rule  is 
that  when  no  inquiries  are  made  the  intention  of  the  aasured  be- 
comes material,  and  to  avoid  the  policy  it  must  be  found  not  only 
that  the  matter  was  material  but  also  that  it  was  intentionally  and 
fraudulently  concealed.  (May  on  Insurance,  section  207 ;  Wood  on 
Insurance,  388;  Alkan  v.  Insurance  CJo.,  10  N.  W.  Reporter,  91;  Van- 
kirk  V.  Insurance  Co.,  48  N.  W.  Reporter,  798,  and  to  the  same  effect 
are  the  Hartford  Insurance  Co.  v.  Hass,  8  Ky.  Law  Rep.,  610; 
87  Kentucky,  651;  Agricultural  Insurance  Co.  v.  Yates,  10  Ky.  Law 
Rep.,  984.) 

In  the  case  of  the  Connecticut  Insurance  Co.  the  policy  provides: 
*'If  the  assured,  in  a  written  or  verbal  application,  makes  any  erro- 
neous representations,  or  omits  to  make  known  any  fact  pertaining 
to  the  risk.  *  *  *  or  if  the  assured  is  not  the  sole,  absolute  and  un- 
conditional owner  of  the  property  assured,  this  policy  shall  be  void." 
The  company,  relying  upon  this  provision,  pleaded  in  avoidance  of 
its  contract  the  same  facts  pleaded  by  the  Fireman's  Insurance  Co. 
A  demurrer  to  its  answer  was  sustained.  The  only  difference  be- 
tween  the  two  cases,  except  the  difference  in  the  provisions  of  the 
policies,  is,  that  in  the  case  of  the  Fireman's  Insuran(r«  Co.  the  lien 
18  admitted  to  be  $400  only,  while  in  this  case  it  is  admitted  by  the 
demurrer  to  be  $1,400. 

The  current  of  authority  is  that  the  mortgagor  of  chattels  is  the 
"sole  and  unconditional  owner  of  the  mortgaged  property."  (May  on 
Insurance,  section  286;  Hubbard  v.  Hartford  Insurance  Co.,  38  Iowa, 
325;  11  Am.  Rep.,  155.) 

The  lien  retained  by  the  vendor  of  personalty  is,  in  effect,  a  mort- 
gage; nothing  more.  But  it  may  be  argued  that  the  rule  announced 
conflicts  with  the  Bronger  and  Curry  cases.  But  these  cases  are,  in 
effect,  so  modified  by  the  later  cases  of  Wigginton  and  Cooras  that 
the  lien  will  not,  even  where  the  fact  is  misrepresented,  when  the 
misrepresentation  is  not  fraudulently  made,  affect  the  assured's  right 
of  recovery,  unless  it  is  such  as  to  make  his  interest  probably  lesa 
than  the  amount  of  the  insurance.  But  when  no  inquiry  is  made  of 
the  assured  as  to  his  title  or  the  incumbrances  upon  it,  and  there  is 
no  fraud  upon  his  part,  the  assured— notwithstanding  the  provisions 
of  the  policy  that  **if  he  is  not  the  sole,  absolute,  unconditional 
owner,  etc.,  the  policy  shall  be  void"— should  be  allowed  to  recover 
the  loss  which  he  has  sustained.  Here  the  loss  was  $737.  The  as- 
sured's  interest,  excluding  the  lien,  was  $800. 

Assaid  by  the  Superior  Court  of  Virginia  in  the  case  of  the  Wythe- 
ville  Insurance  Co.  v.  Sheltz,  87  Va.,  636,  **the  assured  is  not  aware 
of  the  necessity  of  disclosures,  which  long  experience  in  insurance  af- 
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fairs  has  shown  to  the  underwriter  to  be  necessary,  and  to  hold  his 
policy  void  for  not  making  disclosures.»of  the  importance  of  which 
he  is  not  aware,  would  be  Kross  injustice.  What  is  material  raustbede- 
termined  upon  the  circumstances  of  each  case.  What  is  material  in 
one  case  may  not  be  in  another,  and  so  a  wide  field  for  liti^tion  wU{ 
be  opened.  The  ends  of  justice  will  be  best  served  by  holding  the 
assured  only  responsible  for  fraud.  Insurance  companies  may  pro* 
tect  themselves  by  inquiries  in  relation  to  these  things,  and  after  till- 
ing their  policies  with  so  much  detail  and  so  much  minatic 
of  Information  in  regard  to  other  matters  as  to  create  the  impression 
that  they  are  all  satisfied,  to  hold  that  they  are  not  bound  by  their 
contract,  unless  information  of  another  kind  is  communicated  by  the 
assured,  which  is  not  sought  for,  would  enable  them  to  commit  the 
rankest  injustice." 
The  judgment  in  each  case  is  affirmed  with  damages. 


Blackwell  v.  McBride,  dc. 
Shelby  v.  Same. 
(Filed  3far.  S,  ISdS.) 

1.  Breach  of  warranty — Measure  of  recovery — In  actions  for  breach  of  war- 
ranty of  title  to  land  the  true  criterion  of  recovery  is  not  the  valae  of  the 
land  at  time  of  eviction,  bat  the  amount  received  for  the  lost  land,  and  all 
legal  costs  incurred  in  resisting  the  eviction.  If  the  eviction  be  of  only  a 
part  of  the  land  purchased  the  damages  to  be  recovered  ander  the  covenant 
of  seisin  are  a  ratable  part  of  the  original  price ;  and  they  are  to  bear  the 
same  ratio  to  the  whole  consideration  that  the  valne  of  the  land  to  which 
the  title  has  failed  bears  to  the  valne  of  the  whole  tract. 

In  this  case  the  widow  of  a  remote  vendor  having  recovered  as  the  CMh 
talne  of  her  dower  interest  sixteen  per  cent,  of  the  valne  of  the  land,  the 
plaintiff  is  entitled  to  recover  of  the  defendant  upon  his  covenant  of  war- 
ranty only  sixteen  per  cent,  of  the  consideration  received  by  him,  and  in 
addition  the  legal  costs  incurred  in  resisting  the  eviction. 

2.  Same — As  between  an  immediate  vendee  with  warranty  and  his  warran- 
tor the  warrantor  may  show  what  was  the  real  consideration  paid  for  the 
land,  the  title  to  which  was  warranted,  but  between  a  remote  vendee  and  a 
warrantor  the  consideration  expressed  in  the  deed  is  conslusive,  and  can 
not  be  questioned  in  a  suit  on  the  warranty. 

3.  Clerical  misprision — Judgment  in  this  case  for  the  full  amount  whiehhad 
been  recovered  as  dower  instead  of  merely  a  ratable  portion  of  that  amount 
was  not  a  clerical  misprision ;  the  relief  granted  being  that  asked  by  the 
pleading  upon  which  the  recovery  was  had,  the  judgment  was  simply  errone- 
ous. 

4.  Petition  for  new  trial  no  bar  to  appeal — The  pendency  Of  a  petition  for  a 
new  trial  upon  grounds  discovered  after  the  term  at  which  the  judgment 
was  rendered  does  not  constitute  a  bar  to  an  appeal  from  the  jndi^ent. 
Nor  does  the  pendency  of  a  petition  seeking  a  vacation  or  modification  of 
the  judgment  for  errors  manifest  in  the  record  constitute  a  bar  to  an  ap- 
peal, as  such  errors  can  be  reached  only  by  an  appeal,  and,  therefore,  the  pe- 
tition amounts  to  nothing. 

Philip  B.  Cheaney  for  Blackwell. 

H.  F.  Turner  for  Shelby. 

Montgomery  Merritt  for  McBride. 

5.  B.  and  R.  D.  Vance  for  Witt. 
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Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barbour. 

This  action  was  instituted  by  Mrs.  McBride  to  recover  dower  in 
•certain  real  estate.  Her  right  is  not  questioned.  The  property,  ex- 
<^lusive  of  improvements  made  upon  it  after  her  husband  had  parted 
with  it,  was  valued  at  $3,020.66,  and  as  it  could  not  be  divided  the 
value  of  her  dower  was  fixed  at  $486.93,  and  about  this  there  is  no 
•dispute. 

Mrs.  McBride's  husband  owned  the  property,  which  was  sold 
under  execution  against  him  in  1863.  It  was  purchased  by  the  ap- 
pellant, Blackwell.  Blaekvvell  sold  and  conveyed  to  Ladd,  Ladd  to 
Dixon,  Dixon  to  Witt,  Witt  to  Dunlap,  Duniap  to  Shelby  &  McCor- 
mack  and  Shelby  <fe  McCormack  to  w.  W.  Shelby,  who  is  now 
tho  owner  of  the  property,  and  against  whom  Mrs.  McBride  brought 
this  action. 

Each  of  the  grantors  conveyed  with  covenant  of  general  war- 
ranty. Shelby  made  his  answer  a  cross  petition  against  Witt,  and 
netting  up  his  covenant  of  warranty,  etc.,  asked  for  judgment  against 
him  for  the  amount  he  would  be  required  to  pay  Mrs.  McBride. 
Witt  in  turn  made  his  answer  across  petition  against  Black wfill, 
^nd  asked  for  judgment  against  him  for  what  he  might  be  required 
.to  pay  Shelby. 

The  court  adjudged  that  Mrs.  McBride  was  entitled  to  $486.93  as 
the  cash  value  of  her  dower  interest  and  that  she  recover  that  sum 
of  Shelby  &  Blackwell,  and  directed  execution  therefor  to  be  first 
issued  in  favor  of  the  plaintifl"  (Mrs.  McBride)  against  Blackwell, 
^nd  if  not  made  that  plaintiff  then  have  execution  against  Shelby, 
•but  provided  that  if  Shelby  should  pay  the  judgment  he  should  have 
execution  for  his  own  benefit  against  Blackwell. 

It  appears  Arom  W^itt's  answer  that  the  consideration  for  the 
•conveyance  by  Blackwell  to  Ladd  was  $850.  Blackwell  appeals 
and  complains  of  the  judgment  upon  the  ground  that  he  is  re- 
.quired  to  pay  too  much,  his  contention  being  that  he  should 
•only  be  required  to  pay  the  value  of  the  dower  based  on  the 
amount  of  the  consideration  received  by  him,  and  that  as  it  is  ad- 
Judged  that  the  cash  value  of  the  dower  is  only  .1612  per  cent,  of  the 
land,  he  is  only  chargeable  with  that  per  cent,  of  the  $850  received 
by  him,  or  $137.02. 

Shelby  also  appeals,  insisting  that  the  court,  by  failing  to  give  him 
Judgment  on  bis  cross  (>etiti(>n  against  Witt  and  compelling  him  to 
look  to  Blackwell,  does  not  allow  him,  in  the  event  Blackwell  suc- 
iceeds  in  his  appeal,  as  much  as  he  is  entitled  to. 

That  the  judgment  against  Blackwell  is  erroneous  we  think  is  plain. 
**  In  actions  for  breach  of  warranty  of  title  to  land  restitution  to  the 
•extent  of  the  failure  of  consideration  is  the  fixed  and  only  stable  or 
•consistent  rule.  The  true  criterion  is  not  the  value  of  the  land  at  the 
time  of  eviction,  but  the  amount  received  for  the  lost  land  and  all 
legal  costs  incurred  in  resisting  the  eviction.  If  the  eviction  be  only 
a  part  of  the  land  purchased  the  damages  to  be  recovered  under  the 
<*ovenant  of  seisin  are  a  ratable  part  of  the  original  price ;  and  they 
are  to  bear  the  same  ratio  to  the  whole  (consideration  that  the  value 
of  the  land  to  which  the  title  hjis  failed  bears  to  the  value  of  the 
whole  tract."  (Kent's  Com.,  volume  4,  page  478;  Robertson  v. 
Xiemon,  2  Bush,  301 ;  Davis  v.  Logan,  5  B.  M.,  341 ;  Hill  v.  Golden, 
16  B.  M.,  561.)  *'As  between  an  immediate  vendee  with  warranty 
And  his  warrantor  the  warrantor  may  show  what  was  the  real  con- 
^deration  paid  for  the  land,  the  title  to  which  was  warranted,  but 
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between  a  remote  vendee  and  a  warrantor  the  consideration  ex- 
pressed in  the  deed  is  conclusive,  and  can  not  be  questioned  in  a 
suit  on  the  warranty."    (Hunt  v.  Owinii:,  17  B.  M.,  78.) 

It,  therefore,  follows  that  the  extent  of  Blackwell's  liability  is 
$137.02,  with  interest  from  the  institution  of  Mrs.  McBride's  action 
and  the  costs  incurred  in  the  action — not  merely  the  costs  upon 
Witt's  cross  petition,  for  the  true  criterion  is  the  amount  received, 
etc.,  and  all  legal  costs  incurred  in  resisting  the  eviction.  (2  Bush, 
801.) 

Upon  Shelby's  appeal  it  is  insisted  for  Witt  that  the  cross  petition 
does  not  state  facts  authorizing  a  recovery  against  Witt ;  that  his 
allegations  that  Witt  warranted  the  title,  etc.,  are  but  legal  conclu- 
sions ;  and  further  that  he  does  not  allege  the  amount  of  the  consid- 
eration received  by  Witt  for  his  conveyance,  but  merely  avers  that 
he  received  *'  the  full  value."  The  pleading  is  vague  and  indefi- 
nite, and  unaided  authorized  no  recovery  against  Witt ;  but  Witt 
answered  and  admitted  its  averments,  and  made  his  answer  a  cross 
petition  against  Blackwell,  and  prayed  Judgment  against  him  for 
the  full  amount  which  might  be  recovered  of  him  by  Shelby. 

Upon  the  return  of  the  case  either  of  the  parties  should  be  allowed^ 
if  they  choose,  to  amend  their  answers  and  cross  petitions  and  set 
up  the  consideration  received. 

It  is  suggested  that  the  judgment  against  Blackwell  is  in  the  as- 
sessment of  the  amount  of  recovery  a  clerical  misprision,  and  that 
no  appeal  lies  until  after  a  motion Ito  correct  it  has  been  made  and 
acted  upon  by  the  lower  court.  Shelby's  answer  and  cross  petition 
asserts  a  claim  against  Witt,  and  Witt,  in  his  turn,  against  Black- 
well  asserts  a  claim  for  the  full  value  recovered  by  Mrs.  McBride  for 
her  dower.  The  judgment,  though  unauthorized  by  these  pleadings, 
was  neither  void  nor  a  mere  clerical  misprision— it  was  simply  ern>- 
neous. 

At  the  term  of  the  court  succeeding  that  at  which  the  judgment 
was  rendered  Blackwell,  upon  notice,  moved  the  court  to  vacate  and 
modify  the  judgment  against  him  upon  the  ground  that  it  was'a 
clerical  misprision.  The  judgment  being  final,  and,  as  we  have  said, 
not  a  clerical  misprision,  the  court  had  no  jurisdiction  of  the  mo- 
tion. Blackwell  at  the  same  time  filed  a  petition  for  a  vacation  of 
the  judgment,  in  which  he  set  up  the  errors  of  law  committed  by 
the  court  at  the  rendition  of  the  judgment,  and  further  alleged  that 
he  was  prevented  from  opposing  and  defending  by  unavoidable 
casualty  and  misfortune,  etc.  Neither  the  motion  nor  petition  wasj 
disposed  of  by  the  court,  and  it  is  now  argued  that  the  pendency  of 
the  petition  is  a  bar  to  the  prosecution  of  this  appeal. 

In  so  far  as  the  petition  seeks  a  vacation  or  modification  because  of 
errors  in  the  judgment  or  proceedings  it  amounts  to  nothing.  Such 
errors  can  not  be  reached  in  that  way-  they  can  only  be  reached  by 
an  appeal.  (Coffey  v.  Proctor  Coal  Co.,  li  Ky.  Law  Rep.,  415.) 
To  tne  extent  that  it  sets  up  new  and  extraneous  matter— matter 
foreign  to  the  record  as  completed  by  the  judgment— it  in  no  wise 
atfects  the  judgment  as  the  record  stands.  It  properly  presents  noth- 
ing which  could  be  considered  on  this  appeal,  or  which  should  affect 
the  appellant's  rights  as  presented  in  the  record  before  us.  Even  after 
a  pnrty  has  taken  an  appeal  from  a  judgment  which  is  aflirmed— if 
the  time  prescribed  by  the  Code  has  not  expired— he  may  still,  upon 
grounds  authorized  by  the  Code,  and  which  are  discovered  after  the 
term  at  which  the  judgment  was  rendered,  petition  for  a  new  trial ; 
and  we  see  no  reason  \xhy  he  may  not,  pending  an  appeal  for  the 
correction  of  errors  manifest  in  the  reconl,  file  a  petition  for  a  new 
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trial,  or  for  the  vacation  of  the  Judgment,  upon  grounds  disooveredr 
after  the  term  at  which  the  judgement  was  rendered.  There  is  noth- 
ing inconsistent  in  the  prosecution  of  the  two  remedies.  If  it  could 
not  be  done  cases  might  arise  where  a  meritorious  cause  would  be- 
lost. 

The  reversal  of  this  Judgment  will  necessitate  the  dismissal  of 
Blaekwell's  petition  for  the  vacation  of  the  judgment,  there  being- 
no  longer  a  reason  for  its  prosecution.  What  would  be  the  result  in^ 
this  appeal  were  it  shown  that  the  prayer  of  the  i>etition  had  been 
granted  it  is  unnecessary  for  us  to  say. 

Mrs.  McBride  is  undoubtedly  entitled  to  a  Judgment  against  Shelby 
for  the  amount  awarded  her,  but  the  Judgment  is  so  framed  that 
it  will  have  to  be  modified.  The  better  way  would  be  to  give  eaclk 
party  a  Judgment  upon  her  or  his  pleadings  as  the  right  is  shown. 

Upon  the  whole  we  think  that  the  costs  of  these  appeals  should  be 
borne  equally  by  Mrs.  McBride,  Shelby  and  Witt. 

The  Judgment  is  in  each  case  reversed,  and  the  cause  is  remandeck 
for  further  proceedings. 


SUPERIOR  COURT  ABSTRACTS. 


Kentuokt  Cemtbal  Raii^boad  Co.  y.  Jaoobt. 

Filed  February  15,  1893.    Appeal  from  Nicholas  Cironit  Court.     Opinion  of 
the  court  by  Presiding  Jndge  Yost,  reversing. 

1,  //  n  passenger  on  a  railroad  train  allows  his  hana  or  ami  to  protrude  out  of 
a  window  beyond  the  onter  surface  of  the  car  it  is  negligence  per  se^  which 
prevents  a  recovery  for  any  injnries  sustained  thereby.  Bnt  where  the  pas- 
senger sitting,  as  he  has  a  right  to  sit,  with  bis  arm  inside  the  oar,  has  it,, 
by  a  lurch  of  the  train,  thrust  outside  and  against  an  obstruction  which  the 
company  has  negligently  permitted  to  remain  in  a  dangerous  proximity  to- 
the  track,  he  is  not  guilty  of  contributory  negligence  and  the  company  i»- 
liable. 

2.  Same — It  is  not  incumbent  on  the  employes  in  charge  of  a  train  to  see^ 
that  no  passenger  is  sitting  with  his  arm  outc>ide  a  window.  * 

In  this  case  it  was  error  to  instruct  the  jury  that  even  if  they  should  be- 
lieve from  the  evidence  that  the  plaintifP  sat  with  his  arm  outside  the  coach,, 
yet  if  they  further  believed  that  any  of  defendant's  employes  in  charge  of 
the  train  saw  the  plaintiff  in  such  perilous  position  "or  had  reasonable  op- 
portunity to  see  him"  and  could,  by  the  exercise  of  ordinary  diligence,  have^- 
prevented  said  injury,  but  failed  to  do  so,  they  should  find  for  plaintiff. 

George  C.  Lockhart  for  appellant;  Kennedy  &  Son  for  appellee. 

Peokham  <k  Co.  V.  LOOH. 

Evans  &  Co.  v.  Same. 

Bebnezim  &  Co.  V.  Same. 

Filed  February  15,  1893.    Appeal  from  Henderson  Circuit  Court. .  Opinioi2» 
of  the  court  by  Presiding  Judge  Yost,  affirming. 
1.  Property  purchased  by  a  married  woman  who  has  been  made  a  feme  sole  by  ». 


Digitized  by  VjOOQIC 


y64  ABSTRACTS. 

decree  of  court  is  not  liable  for  the  husband's  debts,  although  it  was  paid 
for  with  the  profits  arisinfi^  from  her  general  estate  prior  to  the  date  of  tht 
judgment. 

2.  AnUnuptial  contract— Separate  estate — Hasband  and  wife  may,  by  an  ante- 
nuptial contract,  seen  re  to  the  wife  all  the  property  she  has  or  may  acquire 
to  her  separate  use,  free  from  the  control  of  her  husband. 

By  an  antenuptial  contract  it  was  agreed  that  all  the  wife's  property  thea 
owned  by  her,  or  thereafter  acquired,  was  to  be  her  separate  property,  free 
from  the  claim  or  debts  of  the  husband,  who  was  notoriously  insolTent.  The 
husband  began  at  the  time  of  the  marriage  and  continues  to  labor  at  a  smsU 
salary  in  the  store  of  the  wife's  mother,  in  which  the  wife  has,  since  the  ren- 
dition of  the  jadgment  empowering  her  to  trade  in  her  own  name,  acquired 
an  interest  with  money  given  her  by  her  mother.  In  this  action  by  the  hos- 
band''s  creditors  to  subject  certain  property  held  in  the  wife's  name  upon 
the  ground  that  it  was  purchased  and  paid  for  by  the  husband:  Held — That, 
as  the  testimony  shows  that  the  property  was  purchased  with  the  estate 
owned  by  the  wife  at  the  time  of  the  marriage,  and  its  legitiiaate  earnings 
and  increase,  it  can  not  be  subjected  by  plaintiffs. 

R.  H.  Cunningham  for  appellant;  J.  L.  Dorsey  for  appellee. 

ErroHSN  y.  Commonwealth. 

Filed  Febraary  15,  1893.    Appeal  from  Lawrence  Criminal  Court.     Opinion 

ofthe  court  by  Judge  Brent,  afiSrming. 

imictmeftt  under  statute — An  indictment  under  section  2,  arficle  17,  chapter 
'^,  General  Statutes,  for  unlawfully  pointing  a  deadly  weapon  at  another  is 
sufficient  if  it  follows  the  language  of  the  statute  describing  the  offense  and 
-ohargee  the^ffense  so  described  on  the  accused.  It  is  not  required  that  the 
indictment'shoQld  conclude  against  the  form  of  the  statute. 

Alexander  Lackey  for  appellant;  W.  J.  Hendriok  for  appellee. 

MOMBOX   Y.    BbASIM. 

Filed  February  15,  1898.    Appeal  from  Pendleton  Circuit  Court.    Opinion 
of  the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Stireties — Contribution — Evidence — In  this  action  by  a  surety  against  hn 
-cosurety  for  contribution,  in  which  the  defense  is  that  the  principal  con- 
Teyed  property  to  plaintiff  in  consideration  of  his  agreement  to  discharge 
the  note,  for  the  payment  of  which  he  seeks  contribution,  the  plaintiff  hav- 
ing denied  that  he  accepted  the  deed  from  the  principal,  reciting  the  alleged 

^agreement,  it  was  competent  for  him  and  the  principal  to  testify  as  to  the 
terms  of  their  agreement  about  the  purchase  of  the  property  aa  well  as  their 
'Conversation  at  the  time  the  principal,  the  grantor,  read  the  deed  to  plaint- 
iff. 

2.  Acceptance  of  deed^The  finding  of  the  jury  for  the  plaintiff  upon  the 
issue  as  to  the  acceptance  of  the  deed  is  supported  by  a  decided  prepon- 

'derance  of  the  testimony. 

8.  New  trial — Newly  discovered  evidence — The  court  properly  refused  a  new 
trial,  asked  upon  the  ground  of  newly  discovered  evidence,  aa  the  new  eri- 
'denoe  was  principally  cumulative,  and  defendant  failed  to  show  any  good 
reason  why  it  was  not  discovered  before  the  trial. 

4.  The  court  did  not  abuse  its  discretion  in  keeping  the  jury  together  a  day  and  a 
AoM  after  they  reported  they  could  not  agree,  telling  them  **that  the  parties 
were  entitled  to  a  verdict,''  and  that  they  should  **exhau8t  all  reasonable 
meana^'  in  order  to  find  a  verdict. 

L.  T.  Applegate  and  Simms  &  Holland  for  appellant;  John  H.  Barker  for 
.appellee. 

Pbax,  Ao.  v.  Qbovxb,  Ao. 

Filed  February  15, 1898.    Appeal  from  Owen  Circuit  Court.    Opinion  of  the 
Court  by  Presiding  Judge  Yost,  reversing. 
1.  Liability  of  assignee  of  note — Diligence  required  of  assignee — The  assignee 
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of  a  note,  in  order  to  preserYe  his  recourse  against  the  assignor,  is  not 
bound  to  use  all  possible  diligence  in  prosecnting  the  obligor  to  insolTenoy, 
but  only  such  diligence  as  a  man  of  ordinary  prudence  would  use  in  the  col- 
lection of  his  own  debt.  And  what  is  reasonable  diligence  in  any  case  de- 
pends upon  the  facts  in  that  particular  case,  there  being  no  rule  of  law  by 
which  the  court  may  be  governed. 

An  assigned  note  was  accepted  by  the  assignee  upon  the  faith  of  the  gen- 
uineness of  a  mortgage  lieu  by  which  the  note  was  secured.  Suit  was- 
brought  at  the  first  court  and  prosecuted  to  judgment.  The  judgment 
directed  a  sale  of  the  property  to  satisfy  first  a  lien  which  was  adjudged  to 
be  prior  to  that  of  plaintiff.  A  sale  was  had  at  the  first  county  court  held- 
thereafter,  and  the  proceeds  not  being  sufficient  to  pay  all  of  plaintiff's 
claim,  after  satisfying  the  prior  lien,  execution  at  once  issued  on  the  per- 
sonal judgment,  the  delay  being  only  fifteen  days  from  the  time  when  exe- 
cution might  have  been  issued.  Held — That  under  the  cironm stances  the^ 
delay  was  not  so  unreasonable  as  to  release  the  assignors. 

2.  Same — Assignment  of  note  in  payment  of  legacy — A  testator  proTiJed  by 
his  will  that  his  *^good  notes  and  claims'*  be  paid  over  apd  received  by  his- 
devisees  *in  payment  of  devises,  and  distributable  shares  under  this  will  by 
my  executors  in  the  exercise  of  a  sound  discretion,  and  my  estate  will  b&~ 
liable  for  the  expenses  of  any  reasonable  litigation  incurred  by  any  one  of 
my  devisees  relating  to  the  transfer  of  such  cash  notes,  provided  that  such, 
notes  so  turned  over  shall  be  collected  or  renewed  by  such  devisee  in  a 
reasonable  time,  and  that  after  collection  or  renewal  no  liability  shall  attach, 
to  my  estate."  A  devisee  having  prosecuted  to  insolvency  the  obligor  in  a 
note  received  by  her  under  this  provision  of  the  will  brings  this  action 
against  the  other  devisees  to  recover  the  amount  she  failed  to  make  on  the 
note.  Held — That  the  plaintiff  did  not  take  the  note  at  her  own  risk  as  to 
the  solvency  of  the  obligor,  nor  should  she  be  held  to  the  same  strictness  anci 
diligence  in  the  collection  of  the  note  devised  as  the  law  holds  the  ordi- 
nary assignee.  But  even  if  such  diligence  be  required,  the  plaintiff  has  mani- 
fested her  right  to  recover. 

8.  Failure  cf  title  to  note — As  a  mortgage  which  purported  to  secure  the- 
note  received  by  plaintiff,  and  upon  the  faith  of  which  she  accepted  the^ 
note,  proved  to  be  ineffectual  by  reason  of  a  prior  lien  upon  the  same  prop- 
erty, the  title  of  the  estate  to  the  note  failed  as  completely  as  if  it  had  not 
been  the  genuine  note  of  the  obligor,  and,  therefore,  plaintiff  is  entitled  to- 
recover,  even  though  the  testator  intended  to  guarantee  only  the  title  to  the- 
notes  received  by  the  devisees. 

£.  £.  Settle  for  appellants;  Lindsay  &.  Botts  for  appellees. 

Andbxtwb,  bt,  &c.  v.  Hubt^s  adm'b. 

Filed  February  15,  1893.    Appeal  from  Clinton  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Infants — Suit  by  next  friend — Parties  to  action — The  chancellor  should 
always  look  to  the  interest  of  infants,  and  where  one  suing  as  next  friend 
for  an  infant  has  omitted  a  proper  party  the  court  should  order  the  person 
omitted  to  be  made  a  party  to  the  action. 

2.  Trusts — Suit  by  creator  of  trust  to  compel  its  execution — A  grandfather 
placed  a  sum  of  money  in  the  hands  of  a  trustee  for  his  little  granddaughter^, 
providing  in  the  deed  that  in  the  event  the  trust  fund  should  for  any  reason 
become  endangered  it  should  immediately  become  due,  and  should  be  paid 
over  to  the  judge  of  the  county  court,  who  was  directed  to  place  it  in  the 
hands  of  a  guardian  for  the  benefit  of  the  cestui  que  trust.  The  trustee  be- 
coming financially  embarrased,  and  his  creditors  being  about  to  attach  his 
property,  the  grandfather  brought  this  action  as  next  friend  of  his  grand- 
daughter to  recover  the  trust  fund.  Held—T\i9,t  the  court  erred  in  sustain- 
ing a  demurrer  to  the  petition.  It  was  proper  for  the  grandfather  and  crea* 
tor  of  the  trust,  acting  as  next  friend,  to  take  such  steps  as  would  secure^ 
the  fund  so  that  it  could  be  placed  in  the  control  of  the  county  judgej  and> 
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it  WR8  not  neoessary  for  the  plaintiff  to  allej^e  facts  showing  that  he  was 
free  from  disability.  And  thoofl^h  the  oonnty  judge  was  a  proper  party,  the 
failure  to  make  him  a  party  was  not  oaase  for  dismissing  the  petition. 

Sam  C.  Hardin  and  J.  F.  Montgomery  for  appellants  ;  J.  A.  Brents  for  ap- 
4;>ellee. 

BBNTiiB  y.  Gbbke  Brewimo  Co. 

JFiled  Febraary  15,  1893.    Appeal  from  Pendleton  Ciroait  Court.    Opinion 

of  the  court  by  Judge  Barbour,  reversing. 

Continuance — Departure  of  witness — While  a  party  neglecting  to  snbpcena 
^witnesses  takes  the  risk  of  their  nonatteudanoe,  yet  when  witnesses  actoaUy 
■attend  on  request  the  party's  diligence  is  as  complete  as  if  they  attended 
npon  subpoena,  and  if  the  party  upon  whose  request  they  attended  is  taken  by 
;  surprise  by  their  departure  before  testifying  a  continuance  should  be 
j^ranted. 

A  defendant  who  was  in  attendance  at  court  for  the  purpose  of  defending 
the  action,  after  filing  his  answer,  promised  hi^  codefendants,  who  were  re- 
lying upon  his  testimony  in  support  of  their  separate  defense,  that  he 
would  remain  and  testify  for  them,  and  relying  upon  that  promise  they  did 
jiot  have  a  subpoena  issued.  When  the  case  was  called  two  days  after  he 
.'filed  his  answer  he  was  not  present,  having  been  frightened  away  by  the 
threat  of  plaintiff  to  prosecute  him  for  perjury  in  swearing  to  his  answer. 
Heid — That  his  codefendants  should  have  been  granted  a  continuance  apon 
the  filing  of  an  affidavit  stating  these  facts  and  showing  the  materiality  of 
.his  testimony. 

J.  T.  Simon  and  Jphn  H.  Barker  for  appellant ;  Applegate  &  Colvin  for 
.appellee. 

HuBST  V.  Andebson,  ^. 

Filed   February  22,  1898.    Appeal   from   Powell   Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Sureties — The  fact  that  sureties  in  a  note  did  not  disclose  the  fact  when 
tthey  signed  the  note  that  they  were  signing  merely  as  sureties  does  not 

make  them  principals.  Nor  does  the  fact  that  they  were  at  the  time  in- 
.debted  to  the  principal,  and  that  he  agreed  that  they  might  retain  the 
amount  of  that  indebtedness  until  the  note  was  paid  off,  change  their  lia- 
bilities from  that  of  sureties  to  that  of  principals.  Nor  did  their  subae- 
>quent  promise  to  pay  the  note  make  them  principals  or  stop  the  running 
of  the  statute  of  limitations. 

2.  Exceptions— 1\i^  appellant  can  not  complain  of  evidence  to  the  admis- 
sion of  which  he  neither  objected  nor  excepted. 

3.  Instructions  iojury^k^  appellees  were  entitled  to  a  peremptory  instme- 
ition  appellant  can  not  complain  of  the  instructions  given. 

W.  L.  Hurst  for  appellant ;  C.  B.  Hancock  for  appellees. 

Illinois  CsMTBAii  Railboad  Co.  v.  Hobbs,  4^ 

.Filed  February  22,  1893.    Appeal  from  Carlisle  Court  of  Common  Plems. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Carriers — Unexplained  delay — In  this  action  against  a  railroad  company  to 
ureoover  damages  resulting  from  the  delay  in  transporting  cattle  which  de- 
fendant had  undertaken  to  carry  for  plaintiff,  an  unexplained  delay  of 
thirty-four  hours  in  running  a  distance  of  **  something  over  <^00  miles " 
.authorized  the  conclusion  that  defendant  was  guilty  of  negligence,  and  it 
devolved  upon  it  to  account  for  the  delay  on  some  other  hypothesis ;  and 
while  the  employes  in  charge  of  the  train  testify  that  they  were  delayed  by 
jiide  tracking  by  having  to  wait  for  special  trains  to  pass,  by  fear  of  a 
broken  rail  at  a  certain  point,  etc.,  yet  under  all  the  circumstances  this  tes- 
timony does  not  satisfactorily  account  for  the  extraordinary  delay. 

Z.  W.  Bugg  ft  Son  for  appellant. 
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Babboubyills  Real  Estatb  Go.  y.  Matthews. 

Filed   February  22,  1893.     Appeal  from    Knox   Goart  of    Gommon   Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  dismissing  appeal. 

1.  Service  of  summons  on  corporation — Summons  against  appellant,  a  corpo- 
cation,  was  returned  *'  Executed  on  Andrew  Johnson,*'  alias  summons  was 
returned  **  Executed  on  E.  B.  Bain,  Secretary  Barbourville  Land  and  Real 
Estate  Gompany.''  Heid—TYkKt  as  there  is  nothing  to  show  that  either  of 
the  persons  on  whom  summons  was  served  was  the  *'  chief  official  or  agent  " 
of  appellant  in  the  county  where  summons  was  served,  appellant  was  not 
before  the  court  and  judgment  against  it  is  void.  The  recital  in  the  judg- 
ment ihat  the  defendant  "  had  been  duly  served  with  summons  executed  upon 
its  president  and  secretary ''  did  not  cure  the  defect. 

2.  N^o  appeal  lies  from  a  void  judgment  until  motion  has  first  been  made  in 
*the  iow^r  court  to  set  it  aside. 

A.  K.  Gook  and  W.  H.  Holt  for  appellant ;  John  L.  Scott  &,  Son  for  ap- 
pellee. 

Illinois  Gentbal   Railboad  Go.  v.  Sandusky. 

Filed  February  22,  1898.     Appeal  from  Garlisle  Gourt  of  Gommon  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Passenger  carriers — Negligence — Railroad  companies  in  the  carrying  of 
passengers  are  required  to  exercise  the  utmost  care  short  of  a  warranty  of 
the  safety  of  the  passengers.  And  this  rule  is  not  only  applied  to  the  ve- 
hicles and  machinery  employed  in  the  transportation,  and  the  employes  in 
«harge  of  them,  but  also  to  the  roadbed  over  which  the  transportation  is  to 
be  made. 

'^  In  this  action  by  a  passenger  to  recover  damages  for  injuries  received  by 
the  derailment  of  a  car  which  was  caused  by  a  misplaced  switch,  the  mis- 
placement being  made  possible  by  the  fact  that  a  bolt  and  key  were  out  of 
place,  the  evidence  was  sufficient  to  authorize  the  submission  to  the  jury  of 
the  question  as  to  whether  the  employes  of  defendant,  whose  duty  it  was  to 
inspect  the  switch,  had  exercised  that  high  degree  of  care  which  the  law  re- 
quires. 

2.  Contributory  negligence — The  plaintiff  had  the  right  to  occupy  a  car  other 
than  that  to  which  he  had  been  assigned,  or  in  which  he  had  taken  a  berth, 

.and  he  was  not  guilty  of  contributory  negligence  in  so  doing. 

8.  Same — It  is  not  negligence /^r^^  for  a  passenger  to  move  from  one  place 
to  another  in  a  oar. 

4.  Excessive  verdict — As  there  was  some  testimony  tending  to  show  that 
plaintiff  was  seriously  injured  and  suffered  for  many  months,  this  court  can 
-not  set  aside  a  verdict  for  (1,600  upon  the  ground  that  it  is  excessive. 

Z.  W.  Bugg  &  Son  and  W.  H.  Green  for  appellant ;  Gharles  Eaves  and  J. 
M.  Nichols  for  appellee.  ^ 

Thompson,  supebimtendent,  ^  ,  v.  Bbadlet. 

Filed  March  1, 1898.    Appeal  from  Franklin  Girouit  Gourt.    Opinion  of  the 

coart  by  Judge  Barbour,  reversing. 

School  Commissioners — Payment — Under  the  school  law  as  it  existed  prior  to 
the  present  law,  approved  May  12,  1884,  the  school  commissioner  was  not, 
in  addition  to  the  $3  allowed  him  for  each  school  district  reported  by  him, 
also  entitled  to  |3  for  each  school  visited  by  him,  the  visitation  of  schools 
being  a  part  of  his  general  duties,  for  which  he  was  allowed  flOO  and  one 
per  cent.  Therefore,  where  a  school  commissioner  was,  by  mistake,  allowed 
and  paid  $3  for  each  school  visited  by  him  for  the  school  year  ending  June  80, 
1884,  the  Superintendent  of  Public  Schools  should,  in  a  proceeding  against  him 
by  the  commissioner  to  compel  him,  by  mandamus,  to  approve  and  certify 
the  plaintiff's  claim  for  reporting  schools  in  June,  1884,  be  allowed  to  plead 
as  a  payment  the  amount  which  was,  by  mistake,  paid  the  plaintiff  for  visit- 
ing schools.    And  it  is  not  material  whether  the  report  was  for  the  benefit 
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of  the  school  year  ending  Jnne  80,  1885,  or  that  ending  Jane  30.  1884,  as  is 
either  case  it  would  be  anjnst  to  allow  the  commissioner  to  retain  the  ram 
mistakenly  paid  him  for  visiting  a  certain  namber  of  schools,  and  give  him 
judgment  against  the  State  for  the  same  sum  for  reporting  that  unmber  of 
schools. 

W.  J.  Hendrick,  Thomas  H.  Hines  and  T.  M.  Goodnight  for  appellant; 
Thomas  B.  Ford,  John  S.  Harrod  and  John  L.'Soott  for  appellee. 

FOWLEB  V.    BfiOADWEIiL. 

Filed  February  22,  1898.     Appeal  from  Harrison  Circuit  Court.     Opinioo  of 
the  court  by  Presiding  Jodge  Yost,  reversing. 

1.  Inconsistent  defenses — Election — In  an  action  upon  an  assigned  cheek  the 
defendant  having  alleged  in  one  paragraph  of  his  answer  that  the  check  was* 
given  merely  in  jest,  and  was  without  consideration,  which  facta  were 
known  to  the  plaintiff,  who  witnessed  the  transaction,  and  alleged  in  another 
paragraph  that  the  plaintiff  and  his  assignor,  the  payee  of  the  check,  had 
fraudulently  conspired  to  induce  him  to  deliver  the  check,  and  that  the  as- 
signment to  the  plaintiff  was  made  with  the  fraudulent  design  to  force  the 
collection  of  the  check  from  him,  these  defenses  were  not  inconsistent,  and 
the  court  erred  in  requiring  defendant  to  elect. 

2.  Assignment  of  check — It  was  error  to  give  an  instruction  which,  in  effeet^ 
authorized  the  jury  to  find  for  plaintiff,  even  though  he  knew,  when  he  paid 
for  the  check,  that  it  was  given  in  jest  and  without  any  consideration.  It  was 
not  sufficient  to  authorize  him  to  recover  that  he  did  not  know  when  the 
check  was  ^'assigned'*  that  it  was  without  consideration. 

3.  Same — Notice  of  infirmity — Where  a  check  is  purchased  with  knowledge 
that  It  was  given  without  consideration,  the  purchaser  can  not  recover. 

W.  S.  Casou  and  Forman  <fc  Cason  for  appellant;  J.  T.  Simon  for  appellee. 

Mabquis  v.  Temple. 

Filed  February  22,  1898.     Appeal  from  Daviess  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  affirming. 

Evidence  sufficient  to  support  judgment — Burden  of  proof — In  this  action  to  re- 
cover the  price  of  logs  sold  and  delivered,  in  which  the  defendant  pleaded 
as  a  counterclaim  the  damages  which  he  alleged  he  had  suffered  by  plaintiff^s 
failure  to  comply  with  his  contract  as  to  the  number  and  quality  of  logs 
delivered,  as  the  parties  differed  as  to  what  the  contract  was  and  the  testi- 
mony of  each  sustained  his  contention,  judgment  for  the  plaintiff  was 
proper,  the  testimony  of  the  parties  themselves  constituting  the  main  evi- 
dence pertinent  to  the  issue,  and   the  burden  of  proof  being  on  defendant. 

Sweeney,  Ellis  <&  Sweeney  for  appellant;  Geo.  W.  Jolly  for  appellee. 

JONEB   V.    HOLSTEAD. 

Filed  February  22,  1893.    Appeal  from   Daviess  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Yost,  affirming. 

In  this  action  involving  a  settlement  of  partnership  accounts  the  evidence*  al- 
though vague  and  unsatisfactory,  was  sufficient  to  authorize  a  judgment  for 
appellee  for  the  balance  reported  in  his  favor  by  the  commissioner. 

Earn  k  Hays  for  appellant;  Birkhead  t,  Clements  for  appellee. 
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Martin  v.  Martin. 
{Filed  Oct.  22,  \%^2—Not  to  be  reported.) 

Conveyance  by  father  to  son  in  consideration  of  support — Surrender  of  deed — 
Liens —k  fBther  conveyed  n  tract  of  land  to  his  son  John  in  consideration  of 
the  son's  acj^reement  to  support  him  and  his  wife  dnrinfi^  their  natnral  lives. 
John  snpported  his  father  and  mother  for  fonr  or  five  years  and  then  left 
them,  f^ave  np  possession  of  the  land  and  surrendered  the  deed,  which  had 
sever  been  recorded.  A  yonnfrer  son  supported  the  father  for  seven  or  eijj^ht 
years  nntil  his  death,  and  to  him  the  father  executed  a  deed  for  the  land  in 
consideration  of  support.  In  this  action  of  ejectment  by  the  son  John 
acrainst  the  younger  son,  which  was  by  consent  transferred  to  equity. 
Held — That  the  surrender  of  the  deed  by  John  did  not  reinvest  the  father 
with  title.  The  deed  to  John  should  be  canceled,  and  he  should  be  allowed 
$50  per  year  during  the  period  he  supported  his  father,  and  the  land  should 
be  subjected  for  its  payment. 

Brafiford,  Golrfen  &  Davis  for  appellant. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^e  Pryor. 

Valentine  Martin,  being  advanced  in  years  and  unable  to  support 
himself  and  wife,  conveyed  a  small  tract  of  land  to  his  son,  John  D. 
Martin,  in  consideration  that  he  would  support  the  two  old  people 
during  their  lives.  They  lived  togrether  as  one  family  under  this 
arrangement  for  four  or  five  years,  when  John,  the  son,  as  the  weight 
of  the  testimony  shows,  neglected  his  father  to  such  an  extent  as 
caused  him  to  complain,  this  trouble  resulting  in  John's  handing 
Imek  to  his  father  the  deed  and  his  leaving  the  premises. 

It  is  proper  to  say  that  John's  version  of  the  trouble  Is  that  his 
lather  wanted  him  to  support  his  sister,  and  on  his  refusal  he  left 
the  place  with  his  father  in  possession.  The  father  lived  for  seven 
or  eight  years  after  this,  and  being  under  the  impression  that  the 
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redelivery  of  the  deed  reinvested  him  with  title  executed  a  deed  to 
his  son,  Dan  Martin,  based  on  a  like  consideration. 

The  last  son,  Daniel,  supported  his  father  comfortably  for  seven 
or  eight  years,  and,  after  his  lather's  death,  John,  to  whom  thefint 
•deed  was  made,  brought  his  ejectment  to  rei'over  the  land.  The  case 
was  transferred  to  equity  without  objection  and  the  deed  to  John 
•cancellec}. 

We  think  this  was  error.  ,Tohn  had  kept  his  father  for  several 
years,  and  while  he  surrendered  the  deed  to  his  father  it  did  not 
divest  him  of  title.  The  consideration  expreased  in  that  conveyance, 
however,  was  discharged  by  the  appellee,  his  brother,  under  the 
deed  made  to  him,  and  made  under  the  belief  that  the  surrender  of 
the  first  conveyance  by  John  restored  the  title  in  the  father.  That 
he  did  support  his  father  is  evident,  and  as  all  these  parties  are  in  a 
court  of  equity  the  chancellor  should  allow  the  appellee  the  sum  of 
$50  per  annum  in  addition  to  the  rent  of  the  land  for  the  time  he 
supported  his  father  and  subject  the  land  to  its  payment. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with 
this  opinion. 


L.  &  N.  R.  R.  Co.  V.  Lewis. 

(Filed  Feb.  4,  1893— iVbi  to  be  reported.) 

Ejectment  of  passenger — Instructions — A  passetifirer  on  a  raUway .  trnin  vas 
carried  beyond  bis  destination  becaose  he  was  so  intoxicated  as  to  render  it 
nnsafe  to  pnt  him  off  there.  The  next  day  he  boarded  another  train  to  re- 
turn to  his  destination  and  was  put  off  because  he  refused  to  pay  his  fare. 
In  thi^  action  to  recover  damages  because  of  such  ejectment  he  did  not  claim 
any  damages  for  being  carried  beyond  his  destination,  nor  did  the  eTidenee 
authorize  any  recovery  on  that  account;  therefore,  it  was  error  to  instruct  the 
jury  that  the  company  was  liable  in  damages  if  it  willfuUy,  negligently  or 
carelessly  carried  the  plaintiff  beyond  his  destination  without  bis  fault. 

John  McChord,  Wm.  Lindsay  and  Jeff.  Henry  for  appellant. 

John  W.  Lewis,  Charles  Pattison  and  Knott  d  Edelin  forappel- 
lee. 

Appeal  from  Green  Circuit  Court.  / 

Opinion  of  the  court  by  Judfife  Pryor. 

The  recovery  of  $5,000  was  had  below  by  the  appellee  on  the 
^^round  that  he  had  been  unlawfully  and  wrongfully  ejected  from 
the  cars  of  the  appellant  when  a  passenger. 

He  had  in  his  possession  a  two-thousand-mile  ticket,  and  boarded 
the  train  at  Stanford  for  Williamsburg,  presenting  his  ticket  and 
having  the  coupons  detached  for  the  distance  between  these  places. 
It  seems  that  he  was  sleeping  soundly,  from  his  statement,  when  the 
train  reached  Williamsburg,  and  he  was  carried  on  to  Jelico.  The 
conductor  and  baggage  master  testify  that  he  was  intoxicated,  and 
so  much  so  that  they  feared  to  put  him  off  as  his  life  would  have 
been  endangered  from  the  constantly  passing  trains.  They  both 
*«tate,  however,  that  he  was  awakened  and  notified  before  he  reached 
Williamsburg  that  the  train  was  approaching  the  place,  and  that 
when  reaching  the  depot  had  again  gone  to  sleep,  when  he  was 
aroused  and  again  told  that  he  had  arrived  at  his  place  of  destina- 
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tion,  but  he  refused  to  get  off,  and  the  conductor,  under  the  circum- 
stances, thought  it  best  to  take  him  on. 

On  the  next  day  he  boarded  another  train,  returning  with  a 
different  conductor,  and  when  his  fare  was  demanded  refused  to  pay, 
alleging,  as  the  reason,  that  he  had  been  wrongfully  taken  by  Wil- 
liamsburg the  night  before. 

After  much  parleying  in  regard  to  the  matter,  and  his  refusal  to 
pay,  the  conductor  and  a  brakeman  took  hold  of  him  and  put  him 
off  at  a  station  a  few  miles  north  of  Jelico.  There  is  some  conflict  in 
the  testimony  as  to  his  offer  to  pay  on  the  train,  but  the  proof  con- 
duces strongly  to  show  that  he  was  refusing  to  pay  his  fare,  and  this 
originated  the  trouble. 

He  was  drinking  on  the  train  as  it  went  south  the  night  before, 
and  had  a  bottle  of  whisky  with  him,  and  there  is  no  evidence  what- 
ever conducing  to  show  that  the  conductor  was  guilty  of  any  neglect 
in  failing  to  put  him  off  at  Williamsburg. 

The  conductor  on  the  return  train  was  not  the  same  man,  and  it 
was  the  duty  of  the  appellee  to  have  paid  his  fare,  and  the  only 
question  really  in  this  case  is,  did  ihe  employes  of  the  company  use 
more  force  than  was  necessary  to  put  him  off  the  train? 

The  instructions  given  by  the  court  embraced  the  law  of  the  case, 
and  were  to  the  effect  that  the  conductor  had  the  right  to  eject  him 
from  the  train  if  he  refused  to  pay  his  fare,  but  no  more  force  than 
was  necessary  for  that  purpose  should  be  used. 

The  appellee  claims  that  he  was  choked  by  the  conductor  and 
beaten  on  the  head  by  him  and  otherwise  maltreated,  and  while  the 
testimony  is  very  conflicting  on  this  point,  if  the  statements  of  the 
appellee  and  his  witnesses  are  to  be  believed,  the  conductor  acted  in 
excess  of  his  authority  when  he  undertook  to  beat  and  bruise  the 
appellee  for  not  leaving  the  train.  He  had  the  right  to  carry  him 
from  the  train,  and  if,  in  his  struggle  to  resist  the  efforts  of  the  con- 
ductor, he  injured  himself,  the  company  is  not  liable,  but  when  he 
undertakes  to  strike  and  inflict  bodily  injury  under  such  circum- 
stances on  the  passenp;er,  and  not  to  protect  himself  from  an  assault, 
his  company  should  be  held  responsible. 

There  is  an  instruction  in  this  case  that  is  erroneous  for  two  rea- 
.6ons:  -First,  because  the  evidence  did  not  authorize  it;  and  second,  the 
plaintiff  is  not  seeking  to  recover  for  the  failure  to  put  him  off*  the 
train  at  Williamsburg,  and  counsel  for  the  api^ellee,  in  arguing 
this  case,  asserted,  which  is  the  fact,  that  no  claim  was  made  for 
damages  on  account  of  the  failure  of  the  conductor  on  the  south- 
bound train  to  give  notice  of  its  arrival  at^Williamsbure:;  still  the 
xjourt  told  the  jury  that  **if  the  plaintiff  went  on  board  the  defend- 
ant's train  at  Stanford  to  be  transported  to  Williamsburg,  and  paid 
his  fare,  it  was  defendant's  duty  to  permit  plaintiff  to  get  off  at  his 
destination  and  to  give  him  fair  warning  of  the  train's  arrival,  and 
if  defendant  did  willfully,  carelessly  or  negligently  carry  plaintiff 
beyond  his  destination,  and  without  plaintifl'^s  fault,  you  should 
.find  for  the  plaintiff  damages  not  exceeding  110,000.'' 

The  conflict  of  testimony  in  regard  to  the  assault  and  ejection  from 
the  train  was  of  such  a  character  as  that  a  verdict  would  have  been 
sustained  either  way  if  within  proper  limit.  Several  witnesses 
swear  that  the  appellee  was  wholly  to  blame,  while  the  testimony 
for  the  plaintiff  is  to  the  contrary;  still  by  the  instructions  given  the 
Jury  has  been  invited  to  leave  the  real  issue  in  the  case  and  permit- 
ted to  consider  the  question  as  to  a  violation  of  defendant's  contract 
.as  a  carrier  in  passing  the  destination  of  the  plaintiff  and  landing 
Jhim  at  Jelico. 
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The  light  in  which  the  jury  raay  have  disposed  of  that  issue  is  not 
before  us,  but  the  instruction  would  indicate  that  the  testimony 
showed  a  right  of  recovery  for  the  breach  of  the  carrier's  contract,  f» 
well  as  a  recovery  for  the  wrongful  ejection  from  the  train,  for  which 
punitive  damages  were  given. 

The  petition  contained  only  one  count,  and  the  averments  as  to 
the  manner  of  the  trip  south  on  the  one  train  was  not  the  foundation 
of  any  recovery,  and  if  it  had  been  there  is  no  testimony  to  suitain 
it.  It  was  a  recital  more  to  Justify  the  act  of  the  plaintiff  in  refusing 
to  pay  his  fare  on  the  return  trip  than  for  any  other  purpose. 

The  judgment  is  reversed  ana  remanded  for  a  new  trial,  and  for 
proceedings  consistent  with  this  opinion. 


Ratcliff  v.  Elam,  &c. 
{Filed  Feb.  9,  1893— i\^o<  to  be  reported  A 

1.  The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title  zn^  not- 
by  reaRon  of  defects  in  defendant's  claim. 

2.  Trusts — Sale  of  land  for  costs — Certain  persons  claiminfj:  to  act  at  the 
trastees  for  the  owners  of  the  le^al  title  instituted  suits  to  recover  certain 
lands,  which  were  dismissed  by  them  without  prejudice.  Ezecntions  issned 
against  them  for  costs  amounting  to  $38,  and  ^he  land  they  claimed  as  tras- 
tees 88.00(\()00  in  the  aggregate,  was  sold  by  the  sheriff  for  the  costs.  In 
this  action  of  ejectment  by  one  claiming  the  legal  title  to  the  land  under  a 
purchase  at  such  execution  sale.   Held — 

First,  The  burden  was  on  plaintift  to  show  that  the  alleged  trustees 
were  in  fact  authorized  to  act  as  such  and  to  bind  the  estate  of  the  benefi- 
ciaries. 

Second,  Even  if  the  trust  estate  was  liable  for  the  costs  it  i^bould  have  been 
subjected  therefor  by  an  order  of  the  chancellor  and  not  by  execution  sale. 
The  sheriff's  deed  passed  no  title. 

3.  Ejectment — Possessory  title — Plaintiff  in  ejectment  is  entitled  to  recover 
if,  by  himself  or  his  tenants,  he  entered  upon  the  land  in  controversy, 
claiming  and  holding  the  same  as  his  own  by  a  well-defined  boundary  for 
fifteen  years  before  the  entry  by  the  defendants. 

4.  The  conveyance  to  plaintiff  was  champertous  in  this  case,  defendant  being  in 
adverse  possession  at  the  time. 

B.  F.  Bennett,  J.  D.  Jones,  H.  G.  Burns  and  John  L.  Scott  for  ap- 
pellant. 

E.  F.  Dulin  and  J.  R.  Botts  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  is  claiming  sundry  tracts  of  land  in  the  county  of 
Carter,  now  in  the  possession  of  the  appellees,  and  each  tract  lying 
within  the  boundary  of  an  original  survey  and  patent,  issued  to  one 
Richard  Graham  in  the  year  1785.  The  plaintiff  also  claims  under 
a  junior  grant  made  to  himself  in  the  year  1868  by  the  State.  This 
grant,  however,  is  void,  for  the  reason  that  Graham's  patent  covered 
the  land  at  the  time  the  appellant  made  his  entry  under  the  grant 
of  1868;  but  it  is  argued  the  fact  of  the  appellant  purchasing  in 
Graham's  title  perfects  his  entry  under  the  last  grant,  and,  theremre^ 
he  is  entitled  to  recover. 
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It  is  well  settled  that  on  the  trial  of  an  ejectment  the  plaintiff 
mast  recover  on  the  strength  of  his  own  title,  and  not  on  the  defects 
in  the  claim  of  his  adversary. 

These  appellees  were  in  pa^ssession  of  this  land  and  the  burden 
-was  on  the  plaintiff  to  make  out  his  case.  His  paper  title,  if  any  he 
had,  is  derived  through  Graham,  and  one  of  the  questions,  and  per- 
haps the  principal  question,  in  this  case  is:  Did  the  appellant  ever 
.acquire  Graham's  title.  For  if  he  did  not,  then  the  question  as  to  a 
possessory  title  having  been  submitted  to  the  jury,  with  a  verdict 
for  the  defendants,  the  judj?ment  must  be  affirmed,  as  no  title  by  pos- 
session lihs  been  made  out,  or,  if  so,  the  proof  was  conflicting  as  to 
ihe  manner  of  the  holding  and  the  extent  of  the  possession  by  the 
plaintiff  and  his  tenants.  • 

Then  as  to  Graham^«^  title:  It  appears  that  Sutton,  Henderson  and 
others,  who  claimed  to  be  trustees  holding  this  land  for  Graham, 
•brought  various  actions  at  law,  which  were  dismissed  or  discontin- 
ued, and  that  executions  for  c(«ts,  amounting  in  all  to  $38,  were 
levied  on  all  the  land  within  the  Graham  patent,  the  number  of 
acres  ex(?ee(iing  38,000,  and  the  entire  patent  boundary  was  sold  for 
this  costs,  under  executions  against  Sutton,  Henderson,  etc.,  trustees 
of  Graham. 

There  is  nothing  in  this  record  showing  they  were  even  trustees  of 
<^raham,  in  the  first  place,  or  that  any  right  or  authority  had  been 
vested  in  them  by  which  they  could  prosecute  such  actions  and  sub- 
ject the  estate  of  the  boneliciary  to  sale  under  an  ordinary  execution 
against  the  trustees  for  these  costs. 

If  the  beneficial  interest  was  liable  the  trust  estate  was  subject  to 
sale  by  the  chancellor,  or  so  nmch  as  might  ht)  necessary  to  discharge 
the  liability.  The  sheriff's  deed  passed  no  title  to  Ward,  under  the 
circumstances,  and,  therefore,  the  deeds  made  by  him  or  his  heirs  at 
law  to  the  appellee  passed  none,  unless  the  possession  under  them 
Jiad  ripened  into  a  title,  and  this  was  the  issue  that  was  tried  by  the 
jury  and  a  verdict  returned  for  the  defendants. 

It  is  conceded  by  counsel  for  the  appellant  that  with  the  deeds  out 
of  the  case  the  appellant  is  not  entitled  to  recover,  and  it  is  manifest 
that  no  pat)er  title  has  been  exhibited.  There  was  an  effort  to  show 
•that  Graham  had  divested  himself  of  title  by  sule  and  conveyance, 
and  if  the  testimony  had  been  admitted,  its  effect  would  have  been 
±o  divest  the  appellant  of  title  as  well  as  the  appellees.  It  further 
appears  thai  Ward  had  instituted  various  actions  in  ejectment 
against  tenants  in  possession  of  this  boundary  many  years  ago,  and 
that  his  actions,  some  of  them,  had  been  dismissed,  and  in  others 
verdicts  returned  for  tlie  adverse  holders;  and  also  that  the  defend- 
ants, or  those  they  claim  under,  entered  under  Graham  many  years 
Jbefore  this  action  was  hrought,  nor  was  it  necessary  for  them  to 
^  make  out  a  perfect  title;  they  were  in  the  possession  and  the  plaintiff 
'  was  required  to  show  his  title,  and  this  he  failed  to  do. 

The  deeds  offered  as  evidence  were  permitted  to  go  to  the  jury,  not 
as  evidence  of  title,  but  to  show  the  extent  of  appellant's  possession 
and  the  manner  of  his  entry. 

There  was  one  instruction  that  embraced  the  whole  law  of  this 
case,  and  that  was:  *'  If  the  plaintiff,  by  himself  or  tenants,  entered 
on  this  land  in  controversy,  claiming  and  holding  the  same  by  a 
well-defined  boundary  for  fifteen  years  before  the  entry  by  the  de- 
fendants, then,  and  in  that  event,  they  should  find  for  him." 

The  deed  to  Ratcliff,  made  by  Womack  and  wife,  the  heirs  of 
Ward,  was  in  fact  champertous,  because  Pope*,  who  claimed  under 
Oraham,  was  in  the  possession  of  this  land,  holding  adversely  to 
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Womack  and  wife,  when  Batcliff  purchased  and  obtained  his  deed* 
The  jury  so  found,  and  there  is  but  slight  testimony  upon  which  to 
base  a  recovery  ag:ainst  these  claimants,  who  are  in  the  actual  po^ 
session  of  their  homes,  and  have  been  undisturbed  for  years,  and 
when  Ward  attempted  to  assert  his  right  under  this  same  claim  of 
title  that  the  plaintiff  sets  up,  the  possession  was  then  adverse  to 
him,  and  in  fact  the  failure  to  recover  in  his  action  broke  what  is 
now  claimed  to  have  been  a  continuous  possession  in  him  and  those  to 
whom  was  passed  his  right,  whether  by  descent  or  purchase.  In  fact 
those  who  entered  under  Ward  were  restricted  as  to  their  poesension, 
but,  if  not,  the  question  of  possession  and  its  extent  was  left  with  the 
jury,  and  their  verdict  is  sustained  by  the  evidence.  The  instruc- 
tions were  proper  and  as  favorable  to  the  plaintiff  as  the  facts  ao- 
thorized. 

We  have  not  noticed  the  evidence  on  the  motion  for  a  change  of 
venue,  as  the  action  of  the  court  below  is  final  and  not  subject  to  an 
appeal.    (General  Statutes,  page  235.) 

Judgment  affirmed. 


Gatewood  v.  Long,  &c. 

(Filed  Feb.  28,  1893— iVb^  to  be  reported.) 

Conveyance  by  brother  to  sister — Evidence — The  Avidence  shows  that  the  brother 
conveyed  his  aodivided  interest  in  land  to  his  sister  in  1682,  in  oonhidera- 
tion  of  his  affection  for  her;  this  he  had  a  right  to  do;  and  even  if  the  deed 
for  a  desif^nated  part  of  the  land  to  him,  oA  its  partition  amontr  the  joint 
owners  in  1885,  had  been  accepted  by  him,  it  wonld  have  innred  to  the  ben- 
efit of  his  sister.  The  conveyance  to  the  sister  was  executed  and  absolate, 
and  the  brother  can  not  now  claim  against  his  own  deed. 

Lewis  McQuown  for  appellant. 

Thomas  H.  Hines,  Geo.  T.  Duff  and  T.  T.  Reynolds  for  appel- 
lees. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazel rigg. 

The  deed  of  October  16,  18S2,  from  the  appellant  to  his  sister,  Fan- 
nie, evidenced  an  executed  contract.  Discussion  as  to  whether  or 
not  the  consideration  of  the  conveyance  was  "valuable"  is  immate- 
rial. The  brother  had  the  right  to  convey  the  land,  and  did  so  vol- 
untarily. 

There  is  no  evidence  that  she  agreed  to  hold  the  title  for  him. . 
There  are  fugitive  declarations  in  proof,  made  by  her.  that  if  Charles 
wanted  it  back  she  would  give  it  to  him. 

The  conveyance  was  of  an  undivided  one- fourth  interest,  and  the 
deeds  of  partition,  in  ISSo,  were  for  the  purpose  of  localizing  the 
lands  of  each;  and  if  a  det^d  was  made  to  Charles  the  title  thus  ob- 
tained from  his  brothers  inured  to  the  sister's  benefit;  but  the  con- 
veyance was  never  delivered  to  him  or  demanded  by  him  at  the 
time. 

Indeed  we  find  him,  in  September,  1888,  in  an  action  directly 
involving  his  ownership  of  this  land,  testifying  that  he  did  not  own 
this  land  in  1885,  but  had  deeded  it  to  his  sister  in  1882.  This  wa^ 
some  eight  months  after  her  death,  and  some  three  years  after  it  Is 
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contended  for  him  that  he  received  a  deed  under  this  partition.  He 
also  swears  in  that  same  suit  that  he  received  no  deed  or  land  in  any 
division,  and  that  Long,  the  husband  of  Fannie,  was  in  possession 
of  it. 

He  is  quoted  in  this  record  by  several  witnesses  as  asserting  that 
the  land  belonged  to  his  sister  and  to  appellee,  A.  B.  Long.  He 
sets  up  no  claim  when  told  he  was  about  to  trade  for  it.  In  the  face 
of  all  this  testimony,  directly  and  fatally  repugnant  to  the  estab- 
lishment of  his  claim,  he.does  not  testify  in  this  action  or  attempt  to 
explain  his  inconsistent  statements. 

It  is  manifest  that  he  parted  with  his  patrimony  without  pecuni- 
ary compensation.  Had  his  sister  lived  her  affection  for  him  would 
doubtless  have  led  her  to  reconvey  it  to  him.  But  he  made  her  the 
object  of  his  affectionate  bounty  in  her  lifetime,  and  must  now 
be  satisfied  to  see  her  children  (his  nephews)  enjoy  the  fruits  of  his 
generosity. 

The  judgment  below  dismissing  his  petition  mu9t  be  affirmed. 


Baughman,  <fec.  V.  L.,  E.  &  St.  L.  (Consolidated)  R.  R.  Co. 
iJ^'iled  Mar.  9,  1893.) 

1.  A  common  carrier  can  not^  by  contract  or  otherwise^  obtain  exonoration  from 
loss  which  ha^  been  the  result  of  its  own  neglect, 

2.  PVhen  a  ioss  of  goods  results  from  the  carrier"* s  neglect  the  shipper  is  not  bound 
by  a  contract  fixing  an  agreed  value  un  the  goods ^  beyond  which  the  carrier  wa» 
not  to  be  liable;  the  foil  valae  of  the  goods  may  be  recovered. 

Muir,  Heyn)an  &  Muir  and  E.  F.  Trabue  for  appellants. 

Humphrey  &  Davie  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  appeal  from  a  judgment  rendered  in  an  action  by  Baugh- 
man &  Lasley  against  Louisville,  E vans vi lie  &  St.  Louis  Railroad 
Co.  that  was  tried  at  the  same  time  and  together  with  three  others 
against  the  same  defendant. 

It  is  stated  substantially  by  plaintifis  that  they  delivered  to  de- 
fendant, to  be  shipped  on  its  road  from  Louisville  to  St.  Louis,  Mis- 
souri, a  horse,  of  which  they  were  owners,  named  "Plart  Wallace,'^ 
of  the  value  of  $25,000;  but  that  while  the  train  was  en  route  de- 
fendant's servants  in  charge  negligently  placed  the  car  containing 
the  horse  and  about  a  dozen  others  in  such  position  that  it  collided 
with  another  train  and  was  wrecked,  whereby  the  horse  was  injured 
and  plaintiffs  were  damaged  the  sum  of  $1,000. 

Before  and  after  filing  its  answer  defendant  moved  the  court  to 
consolidate  the  action  with  the  three  others  mentioned,  in  each  of 
which  damage  is  prayed  for  by  the  respective  plaintifls,  on  account 
of  injury  done  to  their  horses  while  on  the  same  car,  and  that  the 
four  actions  be  removed  to  the  United  States  Circuit  Court,  but 
that  motion  was  overruled.  However,  subsequently  the  four  ac- 
tions were,  without  objection,  tried  together,  and,  under  instruc- 
tion of  the  court,  a  separate  verdict  was  returned  by  the  jury  in 
favor  of  the  plaintiffs  in  each  action;  though  as  to  each  the  amount 
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of  recovery  was  limited  to  the  maximum  sum  of  liability  fixed  by 
the  bill  of  lading!:. 

It  seems  to  us  the  motion  to  consolidate  the  four  actions,  agaiost 
objection  of  the  parties  plaintiflf  in  each  case,  was  properly  over- 
ruled. 

The  general  rule  prescribed  in  section  18,  Civil  Code,  is  that  **eveiy 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest;" 
andby  section  22  "all  persons  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  r^ief  demanded,  may  be  Joined  as 
plaintlflfe." 

Therefore  jf  the  plaintiffs  had  all  united  originally  in  one  action 
the  defendant  would  have  had  cause  of  demurrer.  For  although 
the  contract  for  shipping  the  horses  was  made  with  the  defendant 
and  signed  by  one  Weatherford  as  owner  and  shipper,  he  was,  in 
fact,  merely  agent  of  the  several  firms  to  whom  the  animals  re- 
spectively belonged,  and  neither  could  he  have  maintained  an 
action,  nor  could  any  one  of  the  four  firms  have  sued  for  or  re- 
covered damages  suffered  by  the  others. 

The  subject  of  each  one  of  the  actions  was  the  injury  done  to  the 

Property  of  and  consequent  distinct  damage  to  the  plaintiffs,  who 
rought  it;  and  the  plaintifi;s  in  the  other  actions  did  not  have  any 
interest  in  the  subject,  or  in  obtaining  the  relief  therein  demanded. 
If  then  the  plaintiffs  need  not  nor  could  have  united  in  the  same 
action,  nor  were  indeed  compelled  to  bring  the  different  actions  at 
the  same  time  or  in  the  same  court,  we  do  not  see  by  what  right  the 
defendant  could  demand  a  consolidation  of  the  actions  after  they  are 
brought. 

The  main  question  is  whether  the  following  stipulation  in  the 
contract  of  shipment  is  binding  upon  the  plaintiffs:  "And  it 
is  further  agreed  that  should  damage  occur,  for  which  the  said 
party  of  the  first  part  may  be  liable,  the  value  at  the  date  and  place 
of  shipment  shall  govern  the  settlement,  in  which  the  amount 
claimed  shall  not  exceed,  for  a  stallion  or  jack,  $200;  for  a  horse  or  a 
mule,  $100;  cattle,  $30  each;  other  animals,  $o  each;  which  amounts 
it  is  agreed  are  as  mucii  as  such  stock  as  are  herein  agreed  to  be 
transported  are  reasonably  worth. 

The  plaintiffs  offered  to  prove,  and  averred  in  writing,  the  wit- 
nesses introduced  would  prove  the  following  facts:  That  they  are 
owners  of  the  horses  mentioned;  that  he  was  injured  by  the  gross 
negligence  of  defendant's  servants,  as  alleged  in  the  petition,  and 
that  said  injury  was  the  sum  $1,975.  But  the  court  sustained  de- 
fendant's objection  to  the  evidence,  and  thereupon  instructed  the 
jury  to  find  for  tlie  plaintiffs  only  the  sum  of  $200,  previously  ten- 
dered by  defendant,  and  the  verdict  was  so  returned. 

It  has  been  distinctly  held  by  this  court  that  a  common  carrier 
can  not,  by  contract  or  otherwise,  obtain  exoneration  from  loss 
which  has  been  the  result  of  the  negligence  of  himself  or  his  agents 
(L.  &  N.  R.  R.  Co.,  14  Bush,  600);  and  the  doctrine  seems  to  have 
been  generally  sanctioned  in  this  country  upon  the  ground  public 
policy  forbids  an  enforcible  stipulation  for  exemption  by  a  comraoa 
carrier  from  the  consequences  of  his  r)wn  negligence  or  that  of  his 
servants.  (Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.,  331,  and  au- 
thorities there  cited.) 

But  whether  a  contract  limiting  the  value  of  goods  beyond  which 
a  common  carrier  is  not  to  be  held  liable  to  the  owner  can  be 
given  effect,  when  the  loss  was  occasioned  by  negligence  of  the  car- 
rier or  his  servants,  is  a  question  upon  which  courts  of  this  country 
are  divided;  though,  as  said  in  Hutchison  on  Carriers,  260,  the 
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weight  of  authority  is  in  favor  of  holding  him  to  full  responsibility, 
without  power  by  contract  or  in  any  other  mode  to  relieve  himself 
of  it;  and  to  that  effect  is  decision  of  this  court  in  L.  <&  N.  R.  K.  Co. 
V.  Owen,  14  Ky.  Law  Rep.,  118. 

We  do  not  in  fact  see  how,  if  it  be  admitted,  as  seems  to  be  gen- 
•erally  done,  that  a  common  carrier  can  not  obtain  exemption  by 
contract  from  the  general  consequences  of  his  negligence,  he  can 
make  a  valid  and  en  forcible  contract  by  which  he  may  be  exempted 
from  paying  full  value  of  goods  of  the  shipper  destroyed  or  lost 
by  his  negligence.  For  if  public  policy  forbids  enforcement  of  a 
contract  of  exemption,  when  loss  is  occasioned  by  nejjligence,  it  log- 
ically requires  full,  not  partial,  measure  of  compensation  to  the 
owner  of  goods  so  lost  or  destroyed. 

It  seems  to  us  a  common  carrier  can  not  be  injured  or  unfairly 
dealt  with  if  simply  required,  in  the  usual  course  of  business,  to  de- 
liver the  goods  at  the  place  of  destination,  or  account  to  the  shipper 
for  their  full  value  in  case  he,  in  violation  of  his  contract  and  by  his 
own  negligence  or  that  of  his  servants,  has  last  or  destroyed  them. 
For  if  the  goods  are  of  hia:h  value,  or  the  owner  or  bailor  shall  fix  a 
.hi^h  value  upon  them,  it  is  always  competent  for  the  carrier  or 
bailee  to  use  care  and  expense,  and  then  demand  compensation  for 
their  carriage  proportioned  to  such  value. 

The  shipment  of  the  horse  in  this  case  was  in  the  usual  courj^e  of 
business,  and  the  bill  of  lading  signed  by  the  agent  of  plaintiffs 
contained  none  other  than  the  ordinary  stipulation.  It  is  not  alleged 
the  plaintiffs  or  their  a^rent  deceived  defendant  as  to  the  value  of 
the  horse.  Nor,  though  so  argued  by  counsel,  was  the  rate  of  freight 
lessened  in  consideration  of  the  agreement  of  plaintiffs  to  accept  less 
than  actual  value  of  their  horse  in  case  of  loss  or  injury  by  negli- 
gence of  defendant.  The  contract  can  not  be  fairly  construed  to 
mean  that  the  reduction  of  freight  rate  was  made  from  such  consid- 
eration or  inducement,  nor  is  it  even  so  alleged  in  defendant's  an- 
swer. But  the  reduction  of  the  freight  was  manifestly  made  by 
reason  of  the  shipment  of  a  dozen  or  more  horses,  including  that  of 
plaintiffs,  in  the  same  car,  under  one  coji tract  and  one  consignment  of 
the  goods. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  a 
new  triai  consistent  with  this  opinion. 


The  Fidelity  Trust  &  Safety  Vault  Co,,  Ac.  v.  Mc- 
Ferran,  <fec\ 

iFiled  Mar,  16,  1893— .Yo^  to  be  rfported.) 

Construction  of  aevis( — Trusts — Under  a  devise  by  a  father  to  a  trastee  for 
the  benefit  of  his  son  and  the  son's  children  if.  was  evidently  the  divisor's 
intention  to  provide  for  both  the  son  and  the  children,  and  to  authorize  the 
trastee  to  so  apply  the  income)  of  the  estate  as  to  maintain  both.  And  where 
the  son  and  his  wife  were  separated  and  divorced  after  the  will  was  pro- 
Isated  and  the  wife  given  the  custody  of  the  children,  the  chancellor,  when  , 
applied  to,  should  direct  the  trustee  to  pay  a  part  of  tiie  income  of  the  es- 
tate to  the  mother  for  the  benefit  of  the  children  and  the  remainder  of  it  to 
the  father.  And  since  the  mother  has  no  resources  for  providing;  for  the 
children  an  allowance  of  $l.*200  for  the  benefit  of  the  two  children  out  of 
the  $4,000  income  of  the  estate  was  reasonable  and  just. 

Goodloe  A  Barr  for  appellants. 
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Stone  &  Sudduth  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Jud^e  Pryor. 

James  C.  McFerran  died  in  the  j'ear  1885,  leaving  a  last  will  and 
testament,  containing  certain  provisions  in  regard  to  his  son,  James 
C.  McFerran,  Jr.,  and  his  children,  that  are  the  subjects  of  this  contro- 
versy. 

He  owned  a  large  estate,  and  secured  the  estate,  or  that  portion  of 
it  Intended  for  his  son  James  and  his  children,  by  placing  the  title  in 
a  trustee,  John  B.  McFerran,  who  was  also  a  son  of  the  testator. 

The  devise  reads:  '*A11  that  portion  of  my  estate  which  I  have  des- 
ignated as  designed  for  the  benefit  of  my  son,  James  C.  McFerran, 
jr.,  and  his  children,  I  do  hereby  give  and  bequeath  to  and  invest  in 
my  son,  John  B.  McFerran,  as  trustee,  tx»  have  and  to  hold  upon  the 
following  trusts,  confidences  and  limitations,  to-wit:  He  shall  man- 
age the  lands  in  person  or  by  agent,  and  shall  invest  the  moneys  of 
the  trust.  He  may,  in  his  discretion,  pay  out  the  income  to  James 
McFerran,  jr.,  or  to  the  children  of  Jam^  McFerran,  jr.,  or  in  saeh 
ways  or  to  such  persons  and  in  such  sums  as  in  his  own  judgment 
may  be  best  for  them,  or  he  may,  if  he  thinks  it  best,  invest  any  p«t 
of  the  income  so  as  to  increase  the  fund.  He  shall  not  be  compellable 
to  pay  any  part  of  said  trust  estate  or  its  income  or  increase  to  said 
James  C.  McFerran  or  any  child  of  his,  but  shall  see  that  they  do  not 
sufler  want. 

**He  may,  in  his  own  discretion,  pay  out  the  entire  income,  or  any 
part  thereof,  to  James  C.  McFerran,  jr.,  upon  his  own  receipt,  bat 
shall  not  be  compellable  so  to  do.  He  may,  at  his  own  discretion,  at 
any  time  pay  over  any  or  all  or  any  portions  of  money  of  the  trust, 
whether  principal,  accumulations,  income  invested  or  reinvested  to 
James  C  McFerran,  jr.,  but  shall  not  be  compellable  so  to  do. 

*'I  have  named  my  son,  John  B.  McFerran,  as  trustee,  and  giveu 
him  the  powers  aforesaid.  I  have  vested  in  him  the  largest  and  un- 
controlled discretion,  and  I  insist  that  by  discretion  I  mean  his 
own  uncontrolled  notion  and  conclusion  of  what  he  thinks  best.  If 
my  son,  John  B.  McFerran,  by  death,  inability  or  refusal  to  act,  cease 
to  be  trustee  of  and  for  the  trust  in  this  item  mentioned,  then  a  new 
trustee  shall  be  appointed,  who  shall  have  and  exercise  all  the  ijow- 
ersand  discretions  herein  accorded  to  John  B.  McFerran." 

John  B.  McFerran  resij^ned  the  trust;  and  the  appellant,  the  Fi- 
delity Trust  <fe  Safety  Vault  Co.,  qualified  as  the  trustee,  but  to  what 
extent  the  chancellor  empowered  this  corporation  to  act  in  reference 
to  the  discretionary  power  conferred  upon  the  original  trustee  does 
not  appear,  nor  do  we  deem  it  an  essential  inquiry  in  determining  the 
questions  involved  in  this  case. 

The  testator  evidently  intended  that  the  children  of  his  son  James 
should  become  the  beneticiaries,  in  conjunction  with  their  father,  of 
the  trust  estate.  In  the  seventh  clause  of  his  will  he  directs  the 
fourth  Interests  for  the  benefit  of  his  .son  James  and  his  children  to 
be  held  in  trust  as  in  item  eleven,  already  given;  and  while  he  de- 
signed that  their  father  should  have  the  larger  part  of  the  income,  as 
he  was  the  principal  object  of  his  bounty,  he  nevertheless  intended 
to  provide  the  children  born  and  unborn  against  want,  and  this 
means  an  adequate  sum  out  of  the  income  for  their  support,  mainte- 
nance and  education. 

After  this  will  was  executed  the  wife  of  James  C.  McFerran,  by  » 
proper  proceeding  in  the  Louisville  Law  and  Equity  Court,  obtained 
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a  divorce  from  her  husband,  and  was  given,  by  the  judgment  of  that 
court,  the  custody  of  hex  two  children,  but  no  alimony  seems  to  liave- 
been  awarded  her  or  any  allowance  for  raising  and  educating:  the 
children. 

The  income  of  her  own  estate  is  scarcely  sufficient  for  her  own  ne- 
cessities, and  as  the  next  friend  of  her  two  children  this  action  has 
been  instituted  for  the  purpose  of  enforcing  the  trust  created  by  the 
will  of  their  grandfather  and  to  obtain  from  the  trustee  a  sum  suffi- 
cient to  supply  their  wants  and  to  enable  the  mother  to  raise  them< 
in  a  proper  way  by  making  only  such  an  expenditure  of  the  income- 
of  the  trust  fund  as  is  necessary  for  that  purpose.  The  care  and  cus- 
tody of  the  children  having  been  confidea  to  the  mother,  and  the 
separation  between  their  father  and  mother  being  final,  a  resort  to  a« 
court  of  equity  is  made  necessary  that  the  rights  of  these  beneficiaries 
may  be  settled. 

The  devisor,  when  executing  the  will  by  which  this  trust  is  cre- 
ated, never  contemplated  a  surrender  by  his  son  of  the  care  and  sup- 
J)ort  of  his  ofil^pring,  and  while  the  children  were  in  his  custody  but 
ittle  trouble  could  have  arisen  as  to  the  disposition  to  be  made  of 
the  income  of  the  trust  estate,  as  their  support  and  maintenance  by 
him  would  have  carried  out  the  purpose  of  the  testator.  His  desire 
seems  to  have  been  to  keep  the  estate  in  his  own  family,  and  at  the- 
same  time  provide  for  the  wants  of  his  son's  children  and  to  give  to 
them  finally  the  estate  devised  after  his  son's  death. 

The  trustee  named  in  the  will  was  given  the  unlimited  disposition 
of  the  income  of  the  estate,  and  stood  in  loco  parentis  as  to  both  Jas^ 
McFerran  and  his  children,  and  whether  or  not  the  corporation,  now 
made  the  trustee,  can  exercise  like  powers  in  disposing  of  the  trust 
funds,  because  the  will  vests  in  the  successor  similar  power,  is  not 
material,  as  the  chancellor  is  now  asked  to  determine  only  the 
amount  necessary  to  supply  the  wants  of  the  children.  It  is  plain 
that  the  amount  now  allowed  them  would  be  sufficient  to  clothe,  ed- 
ucate and  support  them  in  the  home  of  their  mother,  but  with  an  in- 
come exceeding  $4,000  their  wants  and  necessities  must,  to  a  great 
extent,  be  measured  by  the  value  and  productions  of  the  trust  prop- 
erty. 

The  trustee  named  in  the  will  was  invested  with  the  right  to  give 
all  the  income  to  the  father  of  these  children,  or  to  take-the  entire  in- 
come from  the  father  and  give  it  to  the  children,  showing  plainly  a 
purpose  that  all  should  be  provided  for,  and  this  unlimited  control 
was  given  more  to  show  an  intention  not  to  make  the  trustee  liable 
in  any  event  than  to  take  all  from  one  of  the  beneficiaries  and  give 
it  to  another. 

It  will  scarcely  be  insisted  that  the  chancellor,  seeing  that  the 
marriage  relation  between  the  father  and  mother  has  been  severed^ 
and  the  mother  with  no  meimsof  supporting  the  children,  would 
permit  the  entire  income  to  be  paid  over  to  their  father  and  the  chil- 
dren deprived  of  all  the  benefits  of  this  trust.  Is  it,  therefore,  un- 
reasonable to  allow  to  these  children  $1,200  out  of  a  $4,000  income^ 
to  be  expended  by  the  mother  in  their  raising  and  education,  and 
while  her  maternal  obligations  would  impose  on  her  the  duty  of  pro- 
viding for  them  from  the  results  of  her  own  labor,  why  should  this- 
burden  be  imposed  upon  her,  and  the  father  given  the  entire  income 
of  the  estate?  The  ability  of  the  father  to  provide  for  the  children^ 
is  ordinarily  greater  than  that  of  the  mother,  and  while  the  tie  that 
bound  the  parents  of  these  children  together  as  man  and  wife  no  Ion- 
jrer  exists,  the  natural  and  legal  obligations  of  the  father  to  provide 
for  the  children  has  been  in  no  wise  diminished,  and  the  equitable- 
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apportionment  of  the  income  of  the  trust  fund,  as  made  by  the  Chan- 
■cellor,  must  be  upheld.  There  is,  in  fact,  nothing  before  us  except 
the  question  as  to  the  annual  allovyance  to  be  made  these  children 
tinder  the  circumstances  now  surrounding  all  the  parties.  These  cir- 
cumstances may  change.  The  father  may  have  other  burdens  upon 
him  that  would  lessen  the  allowance  to  the  children,  and  on  the 
other  hand  the  income  of  the  trust  fund  may  increase  so  as  to  require 
another  application  to  the  chancellor  either  to  reduce  or  increase  the 
allowance.  The  trust  is  of  that  character  as  brings  the  caj«e  within 
the  power  of  the  chancellor  from  time  to  time,  that  the  trust  fund 
jnay  be  applied  as  directed  by  the  devisor. 
Judgment  affirmed. 


RowE  V.  Simmons,  &c, 

(Filed  Mar.  18,  1893— JN"o^  to  be  reported,) 

Mortgages — Priorities — A  debtor  mort(|fag:ed  certain  property  to  his  soretr 
-as  iDdemnity.  He  then  conveyed  part  of  the  property  to  his  wife  for  an 
inadequate  consideration.  Subsequently  the  surety,  without  actual  notice 
of  the  conveyance  to  the  wife,  bo^ame  bound  for  other  debts  of  the  debtor 
and  took  a  mortgage  on  the  same  property  as  indemnity.  The  proceeds  of 
the  second  debt  were  applied  to  the  partial  payment  of  the  first  one.  In 
this  controversy  between  the  surety  under  his  second  mortgage  and  the 
-claimant  under  the  conveyance  to  the  wife  it  is  held  that  the  niort<jrH}{e,  al- 
though subsequent  in  date,  must  prevail  over  the  conveyance,  since  it  would 
be  inequitable  to  allow  the  debtor  to  cqnvey  the  property  to  his  wife  and 
then  induce  the  surety  to  become  further  involved  on  the  faith  of  a  lien  on 
the  same  property  without  actual  notice  of  the  previous  conveyance. 

John  B.  Grider  and  W.  B.  Gaines  for  appellant. 

John  M.  Galloway,  Clark  &  Clark  and  Wright  &  McElroy  for  ap- 
pellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judo:e  Pryor. 

It  seems  to  us  the  chancellor  below  has  reached  the  equity  of  thi:^ 
<»se  by  the  judgment  rendered.  • 

The  appellee,  Simmons,  became  the  surety  of  one  John'  L.  Rowe 
for  large  sums  of  money,  exceeding  in  amount  the  value  of  Howe's 
-estate,  and  from  time  to  time  took  mortgages  upon  what  property 
Howe  had  to  secure  the  payment  of  the  debts  for  which  he  (Sini- 
mons)  vv«s  bound.  After  the  appellee  had  taken  some  of  these 
mortgages,  and  made  himself  Jiable  for  large  sums  of  money,  R<nve, 
in  an  indirect  way,  had  conveyed  to  his  wife  the  one-fourth  of  the 
realty  that  had  been  or  was  embraced  by  tiie  mortgages  executed 
to  Simmons. 

The  consideration  for  the  conveyance  to  his  wife  was  a  tract  of 
land  that  belonged  to  the  wife  under  a  devise  to  her  by  her  father, 
to  be  held  during  life  and  at  her  death  to  her  children,  with  the 
power  to  sell  on  certain  conditions.  The  land  was  sold  and  there 
was  conveyed  to  the  wife  in  lieu  of  it  the  one-fourth  interest  in  the 
real  estate  that  had  been  mortgaged  to  Sinimons,  this  one-fourth 
being  more  than  five  times  the  value  of  the  wife's  land.  The  deed 
to  the  wife  was  recordeci,  and  by  its  terms  she  was  to  hold  it  in  the 
.same  manner  as  she  held  the  land  deviseii  to  her  b^'  her  father. 


Digitized  by  VjOOQIC 


ROWE    V.    SIMMONS,    &C.  /SF 

After  this  deed  was  executed  to  the  wife  Simmons,  the  appellee,, 
placed  his  name  on  other  paper  as  the  surety  of  Rowe,  and  took,  as 
he  had  previously  done,  mortgages  on  the  land,  executed  by  both 
the  husband  and  wife,  to  secure  him  in  his  liability  as  surety. 

He  seems  to  have  been  ignorant  of  the  execution  of  the  deed  i(y 
the  wife,  and  no  disclosure,  except  the  fact  of  that  deed  being  re- 
corde<l,  was  made  to  Simmons  until  after  the  death  of  Mrs.  Rowe. 
She  died,  leaving  a  child  who  claimed  the  one-fouith  of  this  realty 
under  the  deed  to  the  mother  by  reason  of  the  limitation  placed 
upon  the  right  of  the  mother  in  the  devise  to  the  latter  of  the  land 
that  had  been  exchanged  for  the  one-fourth  interest  in  the  realty  of 
John  Rowe,  her  father. 

This  realty  consisted  of  a  small  tract  of  land  with  a  mill  upon  it, 
and  was  regarded  as  valuable  property.  After  the  execution  of  the- 
deeti  to  the  wife  of  John  Rowe  (the  mother  of  appellant)  the  appel- 
lee became  the  surety  of  Rowe  for  a  trust  fund  of  $6,000  that  be- 
longed to  his  wife,  and  that  passed  to  the  daughter  from  the  mother^ 
and  for  which  the  appellee  is  liable,  and  a  mortgage  was  taken  to- 
secure  him  in  thi<s  liability  also. 

It  is  now  claimed  that  the  one-fourth  interest  in  the  mill  prop- 
erty or  its  proceeds,  after  satisfying  the  first  mortgages  that 
wore  executed  to  the  appellee,  and  of  prior  date  to  the  deed  to- 
Mrs.  Rowe,  should  go  to  her  daughter,  the  present  appellant,  be- 
cause, when  the  subsequent  mortgages  were  executed,  her  mother 
was  invested  with  the  title  to  one-fourth  of  the  land.  This  is  not 
just  or  equitable  for  two  reasons.  In  the  first  place  it  is  manifest 
that  the  money  borrowed  subsequent  to  the  date  of  the  first  mort- 
gages, and  for  which  the  appellee  was  bound,  was  applied  to  the^ 
extinguishment  of  the  debts  secured  by  the  first  mortgages,  and  in 
this  manner,  the  first  mortgage  debts  being  reduced,  left  but  a  few 
thoustind  dollars  of  them  unsecured. 

If,  however,  the  money  subsequently  borrowed  was  applied  by 
John  Rowe  to  the  payment  of  these  debts,  why  should  not  Sim- 
mons, as  the  surety  in  all  the  debts,  be  protected  in  equity  as  against 
the  claim  of  the  wife  or  daughter  by  reason  of  the  intervening  deed 
to  the  wife? 

To  illustrate:  The  husband,  John  Rowe,  borrows  $10,000,  with 
Simmons  as  surety,  and  executes  to  Simmons  a  mortgage  on  all  hi» 
estate,  consisting  of  realty,  and  worth  from  $15,000  to  $20,0C0.  He 
then,  for  the  consideration  of  SoOO,  conveys  to  his  wife  the  one-fourth 
of  the  realty,  with  a  limitation  over  to  her  children,  and  subse- 
quently borrows  other  money,  with  Simmons  as  surety,  applying  it 
to  the  payment  of  the  first  mortgage  debts,  and  so  reducing  those 
debts  as  to  leave  a  surplus  after  their  payment;  under  such  circum- 
stances ought  any  chancellor  to  hold  that  the  rights  of  Simmons,  as 
the  surety  of  the  debtor  in  the  debts  secured  by  the  last  mortgage, 
are  subordinate  to  the  rights  of  the  wife  or  her  children?  We  think 
not. 

It  may  be  contended  that  the  evidence  is  unsatisfactory  as  to  the 
manner  in  which  the  money  from  the  subsequent  borrowing  was 
applied,  and  to  such  a  response  it  is  sufficient  to  say  that,  under  the 
circumstances,  it  was  the  privilege  and  duty  of  John  Rowe  to  make 
all  these  transactions  plain,  and  to  remove  all  doubt  as  to  the  appro- 
priation of  these  moneys.  He  was  a  witness  and  conversant  with 
the  transactions  out  of  which  springs  the  liability  of  this  confiding^ 
surety;  and  if  thus  unexplainea,  it  seems  to  us,  although  this  deed 
to  the  wife  was  of  record,  for  both  husband  and  wife  to  execute- 
these  subsequent  mortgages  on  the  whole  estate,  when  this  deed  had 
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been  made  to  the  wife  and  then  to  her  children  without  disclosing 
that  fact,  connected  with  the  inadequate  consideration,  is  sufficient 
of  itself  to  defeat  the  claim  of  the  daughter,  who  is  now  claiming 
that  the  mortgage  to  the  appellee  to  secure  the  trust  fund  to  the 
mother,  and  to  which  the  daughter  is  now  entitled,  bein^  subsequent 
to  ihe  deed,  the  surety  must  pay  this  trust  debt,  and,  in  addition, 
she  is  entitled  to  one-fourth  of  the  realty,  or,  it  having  been  sold  by 
consent,  to  one-fourth  of  the  proceeds.  Both  equity  and  good  con- 
science requires  that  this  should  not  be  done. 
Judgment  afttrmed. 


Henderson,  &c.  v.  Perkins. 
Cnied  Mar.  25,  1893.) 

1.  Loral  actions — The  general  rule  is  that  an  action  to  enforce  or  rescind 
a  contract  is  local.  Bnt  an  action  to  enforce  a  contract,  which  seeks  a  sale 
of  land  to  satisfy  a  lien  thereby  created,  is  local  and  must  be  brought  iu  the 

•  county  ^here  the  land  is  located. 

2.  Statute  of  fratuis — The  written  contract  of  the  sale  of  land  in  this  case 
is  a  sufficient  written  memorandum  thereof,  althouj^h  the  description  of  the 
land  sold  is  somewhat  defective. 

3.  Specfjic  execution — Defective  title — Although  the  plaintiff's  title  wa»  de- 
fective on  the  day  he  was  by  the  contract  to  convey  the  land,  yet  he  is  en- 
titled to  have  the  contract  specifically  executed,  it  appearing  he  has  since 
perfected  his  title. 

4.  Same — The  fact  that  a  building  on  the  land  sold  was  destroyed  by  fire 
before  the  day  the  premises  were  to  be  delivered,  does  not  release  the  ven- 
dee from  his  contract  and  he  must  accept  the  land. 

6.  Same — Husband  and  wife — Where  the  wife  of  a  vendor  was  not  a  party  to 
the  contract  of  sale  made  by  her  husband  it  is  error  for  the  chanceUor,  in 
ordering  the  specific  execution  of  the  contract,  to  direct  the  wife  to  uaite 
in  the  conveyance  so  as  to  compel  her  to  part  with  her  dower  interest. 

Lewis  McQuown  for  appellants. 

W.  E.  Settle  and  E.  W.  Hines  for  appellee. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Uazelrigg. 

The  appellant,  L.  D.  Henderson,  was  the  owner  of  s  farm  of  110 
acres,  situated  in  Barren  county,  Ky.,  and  the  appellee  owned  a 
storehouse  and  lot  at  Rocky  Hill  Station,  and  lands  adjoining  to  the 
extent  of  some  fifty  acres  situated  in  Edmonson  county.  By  written 
contract  of  December  13,  1889,  Perkins  sold  his  property  to  Hender- 
son, in  consideration  of  the  sum  of  $4,000  and  the  letter's  farm  of 
110  acres.  One  thousand  dollars  was  to  be  paid  down  and  balance  on 
February  25,  1890,  when  possession  was  mutually  to  be  given,  Per- 
kins covenanting  to  make  deed  of  general  warranty  when  the  par-  ^ 
chase  money  was  fully  paid.  Henderson  paid  the  $1,000  do\*Ti,  and  ^ 
also  an  additional  one  thousand  in  a  few  weeks  after  the  trade. 

On  January  31, 1890,  the  storehouse  burned,  and  the  appellee,  alter 
unavailing  effort  to  carry  out  the  contract,  brought  this  action 
against  Henderson  and  his  wife  in  the  Edmonson  Circuit  Court  to 
V  enforce  the  contract,  and  to  that  end  asked  that  his  lien  for  the  re- 
maining unpaid  purchase  money  be  enforced  by  a  sale  of  the  Edmon- 
son county  lands.  He  tendered  a  deed  for  the  lands  he  had  contracted 
to  convey. 
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The  defendants,  having:  been  summoned  only  in  Barren  county, 
pleaded  to  the  jurisdiction,  controverted  the  statements  of  the  writ- 
ing, set  up  that  Perkins  had  no  title  in  fee  or  otherwise  to  the  land, 
and,  further,  that  the  contract  should  not  be  enforced,  because  Per- 
kins had  burned  his  storehouse  to  get  the  insurance  on  his  goods 
therein,  or  else  it  was  burned  by  his  negligence. 

The  lower  court  sustained  a  demurrer  to  the  plea  of  want  .of  juris- 
diction, and,  on  hearing,  gave  judgment  for  the  enforcement  of  the 
contract,  adjudged  ^sale  of  the  Edmonson  county  lands  for  the  un- 
paid purchase  price,  and  adjudged  tliat  Hendei-son  and  icife  should 
convey  the  Barren  county  lands  to  Perkins. 

The  grounds  relied  on  by  Ht'uderson  to  reverse  this  judgment  are : 
First,  the  Edmonson  court  had  no  jurisdiction  ;  second,  the  contract 
is  within  the  statute  of  frauds ;  third,  Perkins  had  no  title  to  the 
property ;  fourth,  he  burned  his  storehouse  to  get  the  insurance  on 
the  goods ;  fifth,  the  judgment  erroneously  directs  Henderson  and 
his  wife  to  convey  the  Barren  county  lands  to  Perkins. 

On  the  subject  of  jurisdiction  it  may  be  said  that  the  general  rule 
is  undoubtedly  that  actions  to  enforce  contracts  or  to  rescind  them 
are  transitory  and  not  local ;  yet,  when  the  enforcement  involves  a 
^ale  of  the  land  to  satisfy  a  lien  thereon,  it  has  been  the  rule  to  re- 
gard section  G2  of  the  Civil  Code  as  localizing  the  action.  That  sec- 
.tion  provides  that  actions  must  be  brought  in  the  county»in  which 
the  subject  of  the  action,  or  -Kime  part  thereof,  is  situated  *  *  for 
4;he  sale  of  real  property  *  *  *  under  a  mortgage,  lien  or  other 
■encumbrance  or  charge,  except  for  debts  of  a  decedent;  and  such 
was  the  precise  question  decided  in  Collins  v.  Park,  13  Ky.  Law 
Bep.,  D05;  Ducker  <fe  James  v.  Gray,  3  J.  J.  Mar.,  1(53. 

2.  The  writing  evidencing  the  contract,  and  which  was  signed  by 
the  parties,  is  as  follows:  **  Know  all  men  by  these  presents,  that  I, 
W.  C.  Perkins,  of  Bocky  Hill  Station,  Ky.,  have  this  day  sold,  and, 
by  these  presents,  do  sell,  my  home  place  and  storehouse  to  L.  D. 
Henderson,  of  Bocky  Hill,  Barren  county,  Ky.,  for  and  inconsidera- 
4;ion  of  $4,000,"  etc.,  followed  by  a  specific  statement  of  the  terms 
of  the  trade. 

We  think  this  a  sufficient  memorandum  of  the  contract  to  take  it 
out  the  statute.  There  was  a  partial  execution  of  it,  and  the  de- 
scription of  the  land,  although  defective,  was  sufficiently  full  for 
.easy  identification.  (Ellis  v.  Deadman,  4  Bibb.,  467;  Hanly  v. 
Blackford,  1  Dana,  1.) 

3.  The  answer  alleges  that  on  the  25th  of  February,  w^hen  the 
deed  was  tendered  by  him,  the  appellee  did  not  have  any  title  in  fee 
.or  otherwise  to  any  of  the  lands  Uescrit)ed ;  that  the  storehouse  had 

then  been  burned  and  it  was  impossible  to  deliver  said  premises  to 
him  in  accordance  with  the  contract. 

It  will  be  observed  that  while  possession  was  to  be  given  on  the 
^th  of  February,  the  deed  was  not  to  be  made  until  the  payment  of 
the  balance  of  the  purchase  money.  We  may  suppose  these  acta 
were  to  be  cotemporaneous,  and  there  was  no  tender  of  the  money. 
The  appellee,  however,  did  have  title,  though  it  was  defective,  and 
as  the  defects  have  been  cured,  we  do  not  perceive  that  the  appellee 
Jhas  any  ground  of  complaint  on  this  behalf.  It  is  quite  evident  that 
the  cause  of  the  appellants'  hesitancy  to  comply  with  the  contract 
was  the  fact  that  the  storehouse  had  been  burned,  and  from  this  loss 
(we  can  not  relieve  him.  There  is  no  grant  shown  from  the  State, 
but  the  chain  of  title  begins  in  1835,  and  the  appellee  and  those 
•under  whom  he  claims  have  had  continuous  adverse  possession  for 
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at  least  forty  years,  and  a  i^rant  from  the  Ck)mmon  wealth  will  be- 
presuixied. 

4.  There  is  no  evidence  whatever  tendinfi:  to  show  that  the  ap- 
pellee burned  the  house,  or  had  any  motive  to  do  so,  or  that  it  was 
occasioned  by  his  negligence.  But  the  wife  was  no  party  to  the  con- 
tract, and  had  she  been,  we  do  not  see  upon  what  pnnciple  the  coart 
could  have  adjudged  a  conveyance  of  her  dower  in  the  Barren 
county  lands;  and  as  this  was  error  the  Judgment  must  be  reversed^ 
with  directions  to  have  it  otherwise  enforced. 


C()NYER8  V.  S(X)TT. 

{Filed  Feb.  25,  1893.) 

lii'ght  of  tony— Adverse  use — A  presumption  of  a  grant  of  a  rif^ht  of  way 
will  not  arise  from  the  use  of  the  way,  however  loug  continned,  nnless  the- 
oironmstances  attendinc?  such  use  show  that  it  was  adverse  and  claimed  as- 
a  matter  of  right,  and  was  not  merely  permissive. 

In  this  case  for  forty  or  fifty  years  ways  through  an  uninolosed  woodland 
had  been  used,  but  they  were  closed  from  time  to  time  as  the  owner  cleared 
and  inclosed  the  land  ;  and  the  last  one  of  these  ways  was  so  obstructed  by 
the  owner  of  the  land  shortly  before  this  action  was  institnted,  until  wbicL 
time  no  one  had  ever  asserted  any  adverse  ri|;ht  to  its  use.  It  bcin^ 
clear  that  the  use  was  permissive  merely,  no  presumption  of  a  grant  can- 
arise  from  it,  and  the  owner  of  the  land  bad  a  right  to  discontinue  it. 

B.  B.  Dohoney  and  James  Garnett  for  appellant. 

J.  W.  Compton,  A.  W.  Scott  and  Lewis  McQuown  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court, 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  brought  this  action  for  Judgment  compelling  appellee 
to  remove  fences  recently  built  across  a  passway  ana  enjoining  him 
thereafter  obstructing  it. 

It  appears  that  appellee  owns  and  occupies  a  tract  of  land,  the 
north  and  south  lines  of  which  are  parallel,  the  former  for  about 
half  its  length  bordering  on  a  public  road,  the  latter  being  north 
boundary  of  a  tract  of  land  appellant  owns  and  resides  on.    The 

fmssway  in  question  extends  northward,  though  not  in  a  straight 
ine,  to  the  public  road  dividing  the  land  of  appellee  in  two  about 
equal  parts.  Appellant  owns  and  cultivates  another  tract  north  of 
and  binding  on  the  public  road  mentioned,  to  reach  which  from  his 
home  place  the  passw^ay  is  the  nearest  and  most  direct  route.  He 
has  no  outlet  at  all  from  his  residence  except  on  lands  of  otherSt 
though  he  might  have  a  way  to  a  public  road  by  going  a  greater 
distance  upon  his  own  land  and  less  upon  land  of  another  than  is 
the  ca^^e  of  the  passway  in  dispute. 

It  does  not  appear  the  lands  of  the  tw^o  parties  ever  belonged  to 
the  same  owner,  consequently  appellant  does  not  claim  the  right  of 
way  as  a  necessary  incident  of  the  grant  of  the  land  by  his  vendor; 
nor  does  he  contend  the  easement  exists  in  virtue  of  an  express  con- 
tract ;  but  he  bases  his  claim  upon  uninterrupted  use  and  enjoyment 
by  himself  and  his  vendors  so  long  as  to  establish  his  right  to  the 
passway. 
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The  enjoyment  of  an  incorporal  hereditament  for  as  much  as  fif- 
teen years  creates  a  presumption  of  legal  title.  But  in  such  case  the 
time  of  enjoyment  is  used  merely  as  evidence  to  raise  the  presump- 
tion of  a  j^rant ;  and  the  nianner  of  enjoyment,  whether  by  mere 
favor  or  under  a  claim  of  rights  may  be  used  as  evidence  to  rebut 
the  presumption.    (Hall  v.  Mclioud,  2  Met.,  98.) 

'*  To  create  the  presumption  of  tiie  grant  of  tlie  right  of  way  the- 
circumstances  attending  its  use  must  be  such  as  to  make  it  appear 
that  it  was  establislied  for  benefit  of  the  claimant,  or  that  its  use  was 
accompanied  by  a  claim  of  right,  or  by  sucii  acts  as  manifested  aa 
intention  to  enjoy  it,  without  regard  to  the  wishes  of  the  owner  of 
the  land.  The  use  must  have  been  enjoyed  under  such  circum- 
stances as  will  indicate  that  it  has  t)een  claimed  as  a  right,  and  has* 
not  been  regarded  by  the  parties  merely  us  a  privilege  revocable  at 
the  pleasure  of  the  owner  of  the  soil."  (Bowman  v.  Wicklifie,  15 
B.  M.,  98.) 

The  evidence  shows  that  for  many  years,  according  to  some  of  the 
witnesses,  as  much  as  forty  or  fifty,  there  were  several  passways  over 
the  land  of  appellee  used  by  the  neighbors  generally,  at  least  two 
of  them  running  in  the  same  general  direction  as  the  one  in  ques- 
tion, and  one  or  two  in  ditferent  directions;  but  they  were  discon- 
tinued from  time  to  time  as  the  owner  cleared  and  inclosed  his  land 
for  cultivation  without  question  of  his  right  to  do  so.  And  the  one  in 
question  was  in  the  same  way  stopped  by  lences  erected  to  inclose 
woodland  hitherto  uninciosed. 

No  witness  testifies  he  or  any  other  person  ever  claimed  the  right 
to  use  either  the  passways  that  had  been  previously  fenced  up  or  the 
one  now  in  dispute;  nor  does  appellant  state  he  ever  claimed  the 
right  to  use  it  adversely  until  this  action  was  commenceil.  The  un- 
cleared and  uninciosed  condition  of  the  land  where  the  passway  is 
hKHted,  the  recognized  right  of  the  owner  to  change  and  to  discon- 
tinue at  will  the  difterent  passways  over  his  land,  and  the  customary 
and  free  use  of  passways  through  api>ellee's  woodland,  make  it  evi- 
dent no  person  ever  treated  or  regarded  their  use  of  the  passway  in 
dispute  as  anything  moi-e  than  a  permissive  use,  which  the  owner 
might  revoke  at  any  time. 

The  case  of  Bowman  v.  Wickliffe  is  very  much  like  this,  and 
there  the  court  used  this  language,  which  is  applicable  here:  "It 
has  been  usual  and  customary  in  this  State  to  travel  ovfer  uninciosed 
woodland  without  asking  permission  of  the  owner,  and,  considering 
the  extent  and  universality  of  this  custom,  it  tends  strongly,  if  not 
conclusively,  to  repel  any  presumption  that  might  otherwise  arise 
in  such  a  case  from  long  continued  use  of  the  grant  of  the  right  of 
way  by  the  proprietor  of  the  land.  The  mere  use  of  this  road,  then, 
during  the  period  of  time  that  the  land  through  which  it  passed 
was  uninciosed  woodland,  can  not  be  regarded  as  proving  anything 
detrimental  to  the  rights  of  the  proprietor  of  the  land." 

In  this  case  the  eflect  of  keeping  thealleged  passway  open  is  to 
divide  appellee's  land  into  two  parts,  necessitating  additional  fenc- 
ing or  erection  of  gates  in  order  that  appellant  may  exercise  as  a 
rieht  what  heretofore  he  never  was  authorized  or  justified  in  reeard- 
iugas  more  than  a  favor  that  appellee  could  at  any  time  withhold.. 

The  case  of  O'Daniel  v.  O'Daniel,  88  Ky.,  185,  cited  by  counsel  is, 
in  the  character  and  location  of  the  passway,  the  relative  attitude  of 
the  two  land  owners  and  situation  of  their  tracts,  entirelv  unlike 
this,  because  there  the  passway  had  not  only  been  practioally  upon 
the  same  ground  for  many  years,  but  the  circumstances  of  its  local- 
ity and  constant  and  necessary  use  made  it  evident  that  it  had. 
vol.  14 — 50 
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been  used  adversely  and  under  a  elainn  of  right.  And  the  diflTereoce 
between  that  case  and  Bowman  v,  Wickliffe,  which  in  all  essential 
particulars  is  like  this,  was  then  recognized,  this  language  being 
used:  *'In  that  case  (Bowman  v.  Wickliffe)  the  passway  was 
throu<2rh  uninclosed  woodland,  and  in  this  same  woods  divers  other 

gassways  ran  that  had  been  changed  and  stopped  from  time  to  time 
y  the  owner  at  his  pleasure."  And  besides,  said  the  court,  the  use 
of  the  pa&sway  was  at  no  time,  until  within  a  few  years,  claimed  as 
a  right,  but  regarded  as  a  privilege  allowed  by  the  owner,  which  he 
might  withdraw  at  pleasure. 

It  does  not  seem  to  us  that  the  use  of  a  way  by  one  person  over 
the  land  of  another  under  circumstances  showing  it  so  conclusively, 
ss  is  done  in  this  case,  to  be  exercised  merely  permissively  and  as  a 
favor,  however  long  time  it  may  exist,  can  ever  become  a  right,  for, 
as  said  in  Hall  v.  McCloud,  *'  it  can  not  be  admitted  that  where  the 
proprietor  of  land  has  a  passway  through  it  for  his  own  use  that  the 
mere  permissive  use  of  it  by  other  persons  for  a  half  century  would 
eonfer  upon  them  any  right  of  enjoyment.  So  long  as  its  use  is 
merely  permissive  it  confers  no  right,  but  the  proprietor  can  pro- 
hibit its  use  and  discontinue  it  altogether.  A  different  doctrine 
would  have  a  tendency  to  destroy  all  neighborhood  accommodation  in 
the  way  of  travel ;  for  if  it  was  once  understood  that  a  man,  by  al- 
lowing his  neighbor  to  pass  through  his  farm  without  objection  over 
the  passway  which  he  used  himself*  would  thereby,  after  the  lapse  of 
twenty  or  thirty  years,  confer  a  right  on  him  to  require  the  passway 
to  be  kept  open  for  his  benefit  and  enjoyment,  a  prohibition  against 
all  such  travel  would  immediately  ensue.'' 

Judgment  affirmed. 


Williams  v.  Watson. 
(Filed  Feb.  9, 1893— A"o<  to  be  reported.) 

Judifial  sales  ~ Agreement  by  purchaser  to  ailoto  owmr  to  redeem — Evidence — 
Appellant^s  farm  was  sold  in  1S79  to  satiafy  a  mortgage  lien  held  by  appel- 
lee and  was  pnrohased  by  appellee  for  her  debt  and  ooata.  In  this  action, 
oommenced  in  1S89,  appellant  claimB  that  prior  to  the  sale  appellee  agreed 
to  boy  the  land  for  his  benefit  and  permit  him  to  redeem  it  on  certain  con- 
ditions. In  this  action  it  is  held  that  the  evidence  shows  that  no  agreement 
to  aUow  appellant  to  redeem  was  made,  and  that  he  is  entitled  to  no  relief 
against  appellee. 

E.  F.  Dulin,  J.  R.  Botts,  Samuel  J.  Pugh  and  Geo,  F.  Halbert  for 
appellant. 

H.  D.  Gregory  and  R.  D.  Davis  for  appellee-. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant,  Williams,  was  the  owner  of  about  223  acres  of  land 
in  Carter  county,  Ky.,  upon  which,  in  1878,  he  had  executed  a  mort- 
gage for  $600  to  the  appellee  or  to  her  son  for  her. 

At  a  decretal  sale  of  this  land,  made  November  10,  1879,  under  a 
Judgment  of  the  Carter  Circuit  Court,  made  to  satisfy  this  mortgage 
and  another  debt,  the  appellee  by  her  attorney  became  the  purchaser 
thereof  at  the  price  of  $1,076.18,  that  being  the  amount  of  the  Judg- 
ment claims  thereon. 
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At  the  succeeding  March  term,  1880,  of  the  court  the  appellant 
filed  exceptions  to  the  report  of  sale,  because  ^'the  commissioner 
failed  to  comply  with  the  Judj^rment  and  the  law,  and  because  the 
land  was  not  appraised  for  its  value  by  at  least  $500." 

Upon  proof  heard  in  open  court  the  exceptions  were  overruled, 
the  report  of  sale  confirmed,  conveyance  was  ordered  made  to  the 
purchaser,  and  a  writ  of  possession  directed  to  be  issued  after  De- 
cember 1,  1880. 

To  all  this  the  appellant  excepted.  The  writ  issued  and  he  was 
dispossessed  by  the  sheriff  in  April,  1881.  Immediately  thereafter, 
by  a  written  contract,  he  rented  the  farm,  or  a  part  of  it,  from  the  ap- 
pellee's ag:ent  for  a  term  of  one  year,  and  reoceupied  the  premises. 

He  thereafter  continued  to  rent  some  portion  of  the  land  by  an- 
nual contracts  until  March,  1889,  after  which  forcible  detainer  pro- 
•ceedin(2:s  were  instituted  ag^ainst  him  and  he  was  aj^rain  dispossessed. 
He  traversed  the  finding  in  the  country  and,  pending  the  ease  in  the 
circuit  court,  he,  on  June  17,  1889,  instituted  this  action  in  equity 
against  the  appellee,  asserting  that  prior  to  the  decretal  sale  in  1879  she 
had  agreed  with  him  that  she  would  buy  the  land  in  at  its  sale  for 
his  benefit,  and  give  him  the  privilege  of  redeeming  it  at  any  time 
upon  the  payment  of  the  purchase  price  and  legal  interest  thereon; 
that  it  was  so  bought  in;  that  he  was  entitled  to  the  privilege  con- 
tracted for,  and  that  he  had  therealter  consented  that  she  might  sell 
fifty  acres  of  the  land  to  Dr.  York  for  $500,  and  finally  that  he  had 
tendered  the  balance  due  her,  after  deducting  the  York  purchase 
money.  All  this  the  appellee  denied,  and  the  issues  were  subse- 
•quentiy  completed  by  appropriate  pleadings. 

On  February  10,  1890,  the  appellee  instituted  her  action  in  equity, 
and  by  proper  averments  obtained  an  injunction  against  the  appel- 
lant ana  others  alleged  to  be  acting  with  him,  restraining  them  from 
cutting  timber,  making  staves,  or  otherwise  committing  trespass  on 
the  land  in  question. 

The  case  upon  the  traverse,  the  action  of  Williams  v.  Watson, 
seeking  the  redemption  of  the  land  under  the  alleged  contract,  and 
the  injunction  proceedings  were  consolidated,  and  after  elaborate 
preparation  the  chancellor,  on  final  hearing,  dismissed  appellant's 
petition,  established  the  verity  of  the  inquisition  and  perpetuated 
the  iniunction  a^inst  the  appellant.  From  this  Judgment  he  has 
appealed,  and  it  is  manifest  that  his  whole  case  rests  upon  the  es- 
tablishment of  the  alleged  agreement  in  1879,  by  which  he  acquired 
or  claims  to  have  acquired  the  right  to  redeem  the  land  on  the  terms 
indicated. 

He  proves  by  himself  and  son,  Robert,  that  in  October,  1879,  they 
visitea  the  appellee,  then  a  very  old  woman  and  a  confirmed  invalid, 
:and  found  her  alone;  that  she  agreed  that  she  would  buy  the  land 
for  appellee's  benefit  and  let  him  redeem  it  by  ^'paying  her  Judg- 
ment, $40  or  $50  along  at  a  time  as  it  suited  his  convenience." 

He  also  testified  that  he  had  executed  the  leases  and  paid  divers 
sums  for  rent,  without  setting  up  the  agreement  as  to  the  alleged 
redemption  right,  because  he  needed  a  place  of  shelter. 

By  others  he  proved  that  appellee  was  often  heard  to  say,  during 
the  years  from  1881  and  on,  '*that  she  had  rather  have  the  money 
than  the  land;"  'Hhat  Williams  owed  her  money  and  would  not 
jMiy  it;"  that  he  tendered  her  money  on  at  least  two  occasions  and 
she  refused  to  take  it,  saying  she  would  have  to  see  her  son-in-law, 
Armstrong. 

The  appellee  testified  that  she  never  made  any  such  agreement; 
^hat  she  knew  nothing  .of  the  sale  of  the  land  or  its  purchase  by  her 
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attorney  for  her  until  some  time  afterwards,  when  she  received  « 
letter  from  Dtivis,  her  attorney,  to  that  effect,  and  in  this  >h«'  b  cor- 
rohorated  by  Davis.  She  is  shown  to  have  been  very  old  and  infirm, 
and  that  all  her  business  was  transacted  by  her  son-in-law,  Ario- 
strong,  and  her  attorney;  that  the  sale  of  the  fifty  acres  to  York  wa?? 
made  without  any  conlerenee  or  consultation  with  appellant,  and 
that  ap()eilant  never,  in  any  of  his  leases,  mentioned  or  set  up  such 
an  agreement. 

While,  therefore,  we  have  from  the  record  the  testimony  of  two 
witnesses  establishing  the  contract  of  redemption  against*  the  ap- 
pellee's denial,  the  circumstances  are  .strongly  against  the  appellant^s 
claim.  One  of  the  strongest  of  these  is  the  fact  that  after  the  par- 
chase  was  made  for  his  benefit^  as  he  alleges,  at  tne  first  o))portunity 
he  had  thereafter  he  assailed  it  and  attempted  to  set  it  aside  by  fil- 
ing exceptions  to  the  master's  report,  offered  proof  in  court  in  sup- 
port of  his  objection,  and  excepted  to  the  action  of  the  court  in 
sustaining  the  sale. 

Why  seek  to  set  aside  a  purchase  made  for  his  own  benefit?  Hi* 
action  was  wholly  inconsistent  with  his  own  interest,  if  he  had  such 
interest  as  he  contends  for  under  .the  contract.  It  was  a  complete 
repudiation  of  the  alleged  agreement. 

Shall  one  who  deliberately  in  open<;ourt  disaffirms  and  repudiates 
a  contract  by  assuming  a  position  wholly  inconsistent  with  its  rea- 
sonable reiiuirements  afterwards  be  heard  to  assert  a  claim  tiased  on 
the  contract? 

On  the  motion  of  appellee  to  confirm  the  sale  the  appellant  had 
two  courses  before  him:  To  seek  to  carry  out  the  alleged  agreement 
to  have  the  sale  confirmed  ^and  get  the  benefit  of  the  arrangement 
by  which  he  could  again  own  his  land,  or  to  seek  to  set  aside  the  sale 
and  profit  by  the  delay  (XXfasioned  by  additional  and  continued  pro- 
crastination. 

These  courses  were  radically  inconsistent,  and  having  made  a 
choice  of  one  between  two  inconsistent  or  alternative  rights  or  l)en- 
efits,  can  he  now  Justly  assert  or  claim  the  benefit  of  the  other? 
(Thompson  v.  Fuller  [Sup.  Ct.],  41  N.  Y.  S.  R.,  224;  16  N.  Y.  Supp., 
486.) 

Whether  such  conduct  constitutes  an  estoppel  need  not  be  deter- 
mined. It  is  easily  a  strongly  discrediting  circumstance,  determin- 
ing this  case  against  the  establishment  of  the  appellant's  already 
otherwise  questionable  right  to  redeem  the  land  in  contest. 

Wherefore,  the  Judgment  is  affirmed. 


Wright  v.  C,  N.  O.  &  T.  P.  Ry.  Co. 
{FiUd  Feb.  25,  1893.) 

A  failure  to  sJop  and  listen  before  crossing  a  railroad  track  on  a  public  kigk^ 
way  IS  Lot  neoeflsarily  per  se  negligence.  In  nearly  every  case  it  in  a  mixed 
qnestion  of  law  and  fact  to  be  determined  by  the  jury  under  proper  in* 
Btrnotions  as  to  whether  the  party  about  to  cross  the  track  used  reasonable 
care  for  his  own  safty  before  crossing. 

One  traveling  over  a  highway  running  parallel  with  the  railway  track  for 
about  one  mile  was  not,  as  a  matter  of  law,  guilty  of  negligence  iu  failiDf; 
to  stop  and  listen  just  before  crossing  the  track,  it  appearing  that  he  had 
looked  back  three  times  when  from  75  to  200  yards  of  the  oroMinfr, 
and  where  he  could  see  down  the  track  for  one  mile,  and  that  he  was  in- 
jured by  a  train  running  very  rapidly  to  make  up  lost  tinn),  and  that  th» 
train  gave  no  signal  of  its  approach  to  the  crossing. 
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W.  G.  Welch  and  M.  C.  Saufley  for  appellant. 
€.  B.  Simrall  and  J.  W.  Alcorn  for  appellee. 
Appeal  from  Lincoln  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

In  the  month  of  July  of  the  year  1889  the  appellant,  in  company 
with  a  friend,  was  in  his  buggy  on  his  way  to  the  Danville  Fair,  and 
in  crossing  the  railway  track  of  the  appellee  his  buggy  was  struck 
by  a  passing  train  that  demolished  it,  throwing  appellant  to  the 
ground  and  seriously  Injuring  him. 

He  instituted  this  action  against  the  railway  company,  alleging 
that  his  injuries  resulted  from  the  negligence  of  its  employes,  and 
upon  the  trial  in  the  court  below  the  jury  w^.a  instructed  to  find  for 
the  defendant,  and  this  is  the  error  complained  of  on  the  present  ap- 
peal. 

At  a  former  trial  of  this  case  a  verdict  and  Judgment  was  rendered 
for  the  present  appellant  for  $1,(X)0,  and  that  sum  being  within  the 
jurisdiction  of  the  Superior  Court  an  appeal  was  taken  to  that  court, 
and  the  judgment  reversed  upon  an  error  committed  by  the  trial 
court  in  requiring  the  defendant  to  elect  whether  it  would  rely  on 
the  general  denial  of  any  neglect  as  a  defense  to  the  action,  or  on 
the  plea  of  contributory  neglect  on  the  part  of  the  plaintiff.  The 
Superior  Court  held  that  the  pleas  were  not  inconsistent,  and  that 
both  defenses  could  be  relied  on,  which  we  think  was  proper. 

On  the  return  of  the  case,  a  nonsuit  having  been  ordered,  and  the 
sum  claimed  as  damages  being  within  the  jurisdiction  of  this  court, 
the  case  ia  now  heard. 

It  seems  that  the  turnpike  and  the  track  of  the  railroad  run  par- 
allel for  some  distance,  and  where  or  near  the  point  at  which  the 
appellant  started  on  his  journey  is  a  small  village  called  Moreland, 
and  about  one  and  a  quarter  miles  of  Moreland  is  another  small  vil- 
lage called  Milledgville.  The  railway  track  crosses  the  turnpike 
twice  between  these  villages.  Moreland  is  south  of  Milledgville, 
and  the  appellant  was  traveling  north  when  the  train  struck  him. 
Starting  then  from  Moreland,  when  you  get  800  or  900  yards  from 
that  town,  the  track  of  the  railway  crosses  the  turnpike,  and  about 
700  or  800  yards  from  this  first  crossing  the  railway  track  again 
crosses  the  turnpike,  about  300  or  400  yards  from  the  village  of  Mil- 
ledgville. 

It  is  a  level  country  and  the  track  of  the  road  is  in  plain  view  for 
over  a  mile  from  the  last  crossing  back  towards  Moreland,  whether 
on  the  turnpike  or  railway,  until  you  get  within  about  ninety  feet 
of  the  second  crossing,  where  the  accident  happened.  For  this 
ninety  feet  there  is  a  side  cut  in  the  turnpike  that  obstructs  the  view 
eouth  towards  Moreland.  The  train  that  did  the  injury  was  going 
north,  in  the  same  direction  the  plaintiff  was  traveling. 

The  testimony  shows  that  after  leaving  Moreland,  and  when  ap- 
proaching the  first  crossing,  the  appellant  looked  back  to  see  if  there 
was  a  train  behind  him,  and  seeing  none  passed  the  first  crossing 
safely.  In  approaching  the  second  crossing,  and  when  within  200 
yards  of  it,  he  looked  back  again  and  there  was  no  train;  and  again, 
when  within  75  or  100  yards  of  the  second  crossing,  looked  again 
and  saw  no  train,  and  then  drove  on  to  the  track  without  looking 
any  more,  traveling,  as  we  conjecture,  at  the  rate  of  six  or  seven 
miles  an  hour,  and  as  soon  as  the  buggy  was  on  the  track  the  train 
struck  it. 
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The  train  was  past  due  and  was  running  at  a  rapid  rate  of  speed 
to  make  up  for  lost  time,  and  must  have  been  goinfi^  at  the  rate  of 
sixty  miles  an  hour  or  at  a  greater  speed.  If  the  distance  from  where 
the  last  look  was  made  is  only  7o  or  100  yards  from  the  croasinic,  the 
bu^y  could  have  been  driven  and  passed  the  crossini^  before  the 
train  could  have  reached  the  crossing,  if  going  at  the  rate  of  fif^ 
miles  an  hour,  for  if  the  testimony  of  the  plaintiff  and  his  friend  is 
to  be  believed  there  was  no  train  to  be  seen  at  Moreland  or  near  thai 
village  when  the  last  attempt  was  made  to  see  if  there  was  dan- 
ger. 

It  is  in  proof  that  the  appellant  knew  the  time  the  train  usually 
passed,  and  whether  or  not  he  had  been  informed  that  it  was  behind 
does  not  appear. 

It  is  also  shown  that  no  signal  was  given  of  the  approach  of  the 
train.  This  fact  appears  by  several  witnesses  for  the  appellant,  when 
four  or  more  witnesses  for  the  appellee  swear  that  signals  were  given, 
so  as  to  the  warning  given  by  the  approaching  train  there  is  such  a 
conflict  in  the  testimony  as  required  that  question  tb  go  to  the  jury, 
if  a  controlling  fact  in  the  case. 

It  is  insisted  by  counsel  for  the  railway  company  that  it  is  the  duty 
of  one  on  a  highway,  crossing  the  track  of  a  railway,  to  stop  and f is- 
ten^  in  order  that  he  may  know  it  is  safe  to  cross;  and  if  he  had 
stopped  and  listened  when  he  reached  the  track,  before  going  upon 
it,  he  might  have  seen  the  train  or  heard  the  rumbling  noise  of  its 
approach,  or  the  sound  of  its  whistle;  and  if  he  failed  to  do  so  it  is 
such  contributory  negligence  as  bars  the  recovery  and  authorizes  a 
nonsuit,  although  the  railway  company  may  have  been  guilty  of 
neglect. 

It  is  true  that  the  appellant,  being  within  thirty  yards  of  the  cross- 
ing when  reaching  the  cut,  might  have  looked  back  and  seen  a  train 
nearly  a  mile  off,  but  having  exercised  the  precaution  that  he  did  it 
seems  to  us  to  be  a  question  for  the  jury  to  determine  whether  or 
not  he  exercised  the  proper  care  and  dtligenc^e  for  his  safety. 

If  one  approaches  a  railway  track  and  attempts  to  cross  without 
looking  the  one  way  or  the  other,  no  other  fact  appearing,  and  is  in- 
jured, no  recovery  can  be  had,  unless  the  danger  is  discovered  and 
could  be  averted  by  the  exercise  of  ordinary  care;  for  if  the  facts  are 
such  as  that  rational  minds,  or  men  formed  of  ordinary  judgment^ 
must  say  that  the  man^s  own  neglect  caused  the  injury,  then  a  non- 
suit is  proper. 

It  must  be  conceded  that  many  of  the  authorities  referred  to  by 
the  appellee  sustain  the  view  of  the  court  below:  that  it  is  negli- 
gence per  se  not  to  stop  and  listen  before  going  upon  a  railway  track, 
unless  the  evidence  shows  that  it  did  not  proximately  contribute  to 
the  injury.  This  court  has  not  followed  or  adopted  such  a  doctrine, 
but  on  the  contrary  has  held  that  where  the  circumstances  under 
which  one  attempts  to  cross  the  track  of  a  railway  show  that  degree 
of  care  that  prudent  persons  would  ordinarily  exercise  under  Tike 
circumstances,  the  negligence  resulting  in  injury  from  the  passing 
train  ought  not  to  be  attributed  to  the  party  injured. 

It  is,  therefore,  in  nearly  everi*  case  a  question  of  l)oth  law  and 
fact,  the  province  of  the  jury  being  to  pass  on  the  facts  under  proper 
instructions  from  the  court. 

In  the  case  of  Cahill  v.  O.,  N.  O.  &  T.  P.  R.  R.  Co.,  13  Ky.  Law 
Rep.,  714,  where  the  injury  occurred  at  a  private  crossing,  wha«  those 
crossing  the  track  were  warned  of  the  approaching  trains  b^  signals 
given  at  a  depot  near  to  but  not  at  the  crossing,  this  court  said:  ^^Bat 
to  decide  thht  the  failure  of  one  to  look  along  a  railroad  t>eforeat- 
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temptinj;  to  crofis  it  is  under  all  circamstances  and  necessarily  neg:- 
lifirent  would  be  arbitrary  and  without  reason,  for  there  may  be 
evidence  sufficient  to  satisfy  one  of  ordinary  prudence  the  track  in 
clear  without  taking:  that  precaution,  as  when  he  knows  it  is  not 
usual  train  time,  and  does  not  hear  the  signal  he  knows  it  is  custom- 
ary for  the  company  to  (cive  and  him  to  hear.  A  person  thus  rea- 
soning and  acting,  it  seems  to  us,  can  not  upon  principle  be  regarded 
as  negligent  when  injured  by  a  passenger  train  running  at  an  extra- 
ordinary rate  of  speed,  hours  behind  time  and  without  any  signal  of 
its  approach  at  the  regular  station." 

On  the  facts  presented  by  this  record  it  is  not  by  any  means  cer- 
tain the  appellant  acted  so  negligently  as  to  preclude  a  recovery,  and 
while  the  accident  might  not  have  happened  if  he  had  stopped  at 
the  track  and  listened,  men  of  ordinary  Judgment  might  well  con- 
clude that  the  appellee,  in, looking  back  as  olten  as  three  times,  and 
the  last  time  when  within  100  yards  of  the  crossing  and  seeing  no 
train  for  a  mile  back,  had  a  right  to  believe,  as  a  reasonably  prudent 
man,  that  he  could  cross  the  track  with  safety,  and  particularly 
when  he  had  reason  to  suppose  the  train  inflicting  the  injury  had 
passed,  and,  if  not,  that  the  blowing  of  the  whistle  would  warn  him 
of  the  danger. 

The  train  must,  in  order  to  regain  its  lost  time,  have  been  running 
at  a  speed  of  one  mile  in  a  minute,  and  to  say  that  men  might  not 
arrive  at  different  conclusions  as  to  whether  the  appellant  was  or  not 
negligent  would  be  to  leave  all  such  questions  to  be  decided  by  the 
court  and  not  by  the  jury. 

It  is  plain  that  the  crossing  where  the  accident  happened  is  a  dan- 
gerous one,  and  it  may,  therefore,  be  said  that  greater  care  should 
have  been  exercised  by  both  the  appellant  and  the  appellee,  but 
still  the  question  as  to  whether  the  appellee  acted  with  proper 
vigilance  for  his  safety  is  with  the  jury;  and  if  he  did,  then  if  there 
was  an  omission  of  duty  on  the  part  of  the  appellee  in  failing  to  give 
proper  signals  by  blowing  its  whistle  as  it  approached  this  crossing 
with  such  a  rapid  movement  of  the  train,  thereby  causing  the  in- 
jury, it  is  liable. 

Where  there  is  any  uncertainty  as  to  the  facts  establishing  n^li- 
gence,  such  as  if  found  to  exist  would  bar  a  recovery,  it  becomes  a 
question  for  the  jury,  and  as  said  by  Mr.  Justice  Cooley,  in  the  case 
of  the  Detroit  &  Milwaukee  R.  R.  Co.  v.  Van  Steinburg,  17  Mich.,. 
99,  although  the  judge  may  fix  in  his  own  mind  the  standard  of 
ordinary  prudence,  "it  is  quite  possible,  if  the  same  question  of  pru- 
dence was  submitted  to  a  Jury  collected  from  the  different  occupations 
of  life,  and  perhaps  better  competent  to  judge  of  the  common  opin- 
ion, he  might  find  them  differing  with  him  as  to  the  standara  of 
proper  care.  The  next  judge  trying  a  similar  case  may  also  be  of  a 
different  opinion,  and  because  the  case  is  not  clear  hold  that  to  be  a 
question  of  fact,  where  the  first  has  ruled  to  be  one  of  law." 

There  are  but  two  questions  in  this  case:  Did  the  appellant  exer- 
cise such  care  under  the  circumstances  as  an  ordinarily  prudent  man 
would  have  exercised  for  his  own  safety?  If  not,  the  verdict  should 
be  against  him;  if  he  did,  then  the  inquiry  arises:  Did  the  appellee 
by  its  employes  give  proper  warning  of  the  train's  approach  by 
blowing  its  whistle,  such  as  would  notify  one  exercising  reasonable 
care  for  his  own  safety  of  the  danger? 

The  care  exercised  by  the  appellant  and  that  of  negligence  im- 
puted to  the  companv  are  the  questions  to  go  to  the  jury,  and  the 
facts  in  this  case  will  not  authorize  the  court  to  say,  as  a  matter  of 
law,  that  either  existed. 
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The  Judgment  below  should  be  set  aside  and  a  new  trial  firranted. 
Beversed  and  remanded  for  that  purpose.  •  (Cleveland  B.  R.  Co.  v. 
Crawford,  24  Ohio  St.,  681;  Coply  v.  Newhaven  R.  R.  Co.,  136  Mass., 
6;  Tyler  v.  New  York  R.  R.  Co.,  187  Mass.,  — ;  Detroit  R.  R.  Co. 
V.  Van  Steinburg,  17  Mich.,  99,  etc.) 


Garner,  Ac.  v,  Jones,  Ac. 
{Filed  March  2,  1893.) 

1.  A  claim  for  unliquidated  damages  can  not  be  pleaded  as  a  set-offin  an  action 
in  eqnitj  when  defendant  has  an  adequate  remedy  at  law  against  plaintiflB 
therefor. 

In  this  action  for  a  settlement  of  a  partnership,  in  which  it  is  claimed 
that  the  defendant  partner  is  indebted  to  th«  partnership,  the  defendant 
can  not  plead,  by  way  of  set-off,  a  claim  for  nnliqaidated  dama$s;es  ai^aiast 
his  plaintiff  partners,  growing  oat  of  a  transaction  occurring  before  the 
partnership  was  formed,  it  appearing  that  one  of  the  plaintiffs  is  solrent 
and  a  resident  of  the  State. 

2.  The  settlement  of  4he  partnership  accounts  by  the  special  commissioner  in 
this  case  was  proper  and  aathorized  by  the  evidence. 

Geo.  B.  Nelson  for  appellants. 

L.  H.  Jones  for  appellees. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  action  to  settle  a  partnership  in  the  business  of  operat- 
ing a  biuegrass  seed  cleaning  mill  for  the  year  1886,  of  which  the 
firm  of  Garner  &  Bro.,  owning  one-third  interest ;  H.  C.  Foster, 
ownmg  one-third,  and  H.  and  T.  B.  Jones,  jointly  owning  one-third, 
were  members. 

It  appears  that  H.  and  T.  B.  Jones,  defendants  to  the  actioo, 
had  management  and  control  of  the  business,  and  in  the  petition  it 
is  alleged  they  are  indebted  to  the  firm  by  reason  of  their  failure  to 
charge  themselves  with  and  account  for  a  large  amount  of  seed 
cleaned  which  they  owned  individually,  and  because  they  charged 
the  firm  with  a  larger  am6unt  for  operating  expenses  than  neces- 
sary. 

The  defendants  controverted  the  alleged  indebtedness  and  also 
asked  judgment  over  for  damages  on  account  of  alleged  breach  of 
warranty  on  part  of  the  plaintiffs,  original  owners  of  the  mill,  in 
sale  of  one-third  interest  thereof  to  the  defendants,  and  also  on  ac- 
count of  a  large  amount  of  seed  belonging  to  defendants  having 
been,  in  the  year  1885,  before  they  purchased  an  interest  in  the  mill, 
so  defectiv^ly  and  improperly  cleaned  as  to  greatly  injure  sale  of  the 
seed. 

The  action  was  referred  to  a  special  commissioner,  who,  after  tak- 
ing a  large  amount  of  proof,  reported  that  plaintiflB  had  not  made 
out  any  cause  of  action  against  the  defendants,  and  the  latter  had 
likewise  failed  to  show  a  right  to  recover  damages  on  account  of 
either  the  alleged  breach  of  warranty,  pleaded  as  counterclaim,  or 
iniury  done  to  the  seed  by  defective  and  improper  cleaning  in  1885, 
which  was  pleaded  as  a  set-off. 

Exceptions  to  the  commissioner's  report  were  filed  by  both  par- 
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•ties,  but  all  were  overruled  and  the  report  confirmed  by  the  court, 
except  that  it  was  adjudsred  the  defendants  recover  on  their  set-off 
the  sura  of  $540.14  damages  for  failure  of  plaintiffs  to  properly  and 
according  to  contract  clean  the  seed  in  1885. 

From  that  judgment  the  plaintiff^  have  appealed,  and  defendants 
have  entered  a  cross  appeal. 

We  see  no  reason  for  disturbing  the  finding  of  facts  by  the  special 
commissioner,  particularly  as  it  was  confirmed  by  the  chancellor. 
Nor  does  counsel  on  either  side  show  sufficient  reason  for  disturbing 
it.  Ck)nsequently  the  only  question  we  need  consider  is  whether  the 
demurrer  to  the  paragraph  in  which  defendants  pleaded  the  set-off 
was  properly  overruled.  And  thus  arises  the  question  whether,  in 
an  action  in  equity,  unliquidated  damages  can,  under  the  Civil  Code, 
be  pleaded  as  a  set-off. 

The  cause  of  action  for  breach  of  warranty  in  sale  of  one-third  the 
mill  by  plaintiffs  to  defendants  was  connected  with  the  subject  of 
the  original  action,  and,  therefore,  the  defendants  had  the  uncondi- 
tional right  under  the  Code  to  plead  it  as  a  counterclaim,  though  it 
was  not,  as  before  stated,  sustamed  by  the  proof.  But  it  has  neen 
fully  settled  by  this  court  that  a  demand  for  unliquidated  damages 
is  not  the  proper  subject  of  a  set-off  under  the  Civil  Code  where 
there  is  an  adequate  remedy  at  law  which  can  be  prevented  by  the 
fact  of  insolvency  or  nonresidence  of  the  plaintiff.  (Schropshire  v. 
Oonrad,  2  Met.,  146;  Forbes  &  Bro.  v.  Cooper  <&  Co.,  10  Ky.  Law  Rep., 
565.) 

In  this  case  one  of  the  plaintiff^,  Foster,  is  shown  to  be  nonresi- 
dent of  the  State,  but  Garner  A  Bro.  are  not  alleged  or  shown  to  be 
either  nonresident  or  insolvent.  It  would,  therefore,  seem  that  the 
defendants  still  have  an  adequate  remedy  by  separate  action  for  the 
-cause  pleaded  in  his  set-off,  and  consequently  no  reason  exists  here 
for  making  an  exception  to  the  general  rule  denying  the  right  to 
plead  as  a  set-off  unliquidated  damage:^.  It  thus  follows  the  de- 
murrer to  that  paragraph  of  the  answer  containing  the  sett-off  for 
damages  on  account  of  a  transaction  prior  to  and  not  connected  with 
the  subject  of  plaintifTis' action  ought  to  have  been  sustained.  But 
while  such  ruling  of  the  lower  court  would  have  prevented  any  re- 
covery on  the  set-off,  it  would  not  have  concluded  defendants'  right 
to  maintain  a  new  and  distinct  action  for  the  same  cause. 

Wherefore,  the  Judgment  on  the  appeal  is  reversed  and  cause  re- 
manded for  proceedings  consistent  with  this  opinion,  but,  for  reasons 
iiiready  stated,  it  is  affirmed  on  the  cross  »])peal. 


Newman,  dec.  v.  Ecton,  <fcc. 
(Fi/ed  March  2,  1893— iVb^  (o  be  reported,) 

The  Civil  Code  does  riot  repeal  the  provisions  of  remedial  acts  found  in  the  General 
Statutes  unless  a  remedy  for  the  enforcemeut  of  the  ri^ht  is  afforded  by  the 
Code. 

The  provisions  of  the  General  Statutes  foand  in  chapter  C6,  article  6,  au- 
thorizing the  sale  of  conting^ent  or  defeasible  interests  in  land  are  not  re- 
pealed by  the  Civil  Code. 

Morton  V.  Joyce  for  appellants. 

C  B.  Seymour  and  Lane  <&  Burnett  for  appellees. 
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Appeal  from  Jefferson  Circuit  Court,  Chancery  Division. 

Opinion  of  the  court  by  Judge  Pryor. 

.  In  the  case  of  Ecton  v.  Smith,  decided  in  September,  1884,  it  wa? 
held  that  the  character  of  estate  held  by  AJice  Ecton,  etc.,  under  the 
will  of  her  father  was  a  defeasible  fee.  (6  Ky.  Law  Rep.,  216.) 
At  the  suit  of  Ecton  and  his  wife,  Alice,  tnis  estate,  or  a  part  of  it, 
was  sold  in  a  proceedin^^  conforming  to  the  requirements  of  chap- 
ter 63,  article  6,  General  Statutes,  and  the  lots  purchased  by  the 
appellant. 

It  is  insisted  that  the  adoption  of  the  Code  of  Practice  repealed 
the  General  Statutes  in  so  far  as  it  affected  sales  of  contingent  inter- 
est in  land  or  of  interests  subject  to  be  defeated  in  the  event  of  the 
happening  or  nonhappening  of  a  certain  event. 

This  court,  in  the  case  of  the  Commonwealth  v.  Watts,  84  Ky., 
537,  expressly  held  that  the  repealing  clause  of  the  Code  is  to  be  un- 
derstood as  repealing  all  acts  in  relation  to  cases  that  are  provided 
for  by  the  repealing  act,  and,  if  so,  this  leaves  the  General  Statutes 
in  force  under  which  this  proceeding  was  had.  There  is  both  a  right 
and  a  remedy  to  enforce  it  created  by  this  statute ;  and  while  the 
Code  is  intended  to  furnish  the  remedy  there  are  many  rights  cre- 
ated by  it  other  than  mere  remedy ;  and  finding  such  ah  interming- 
ling of  rights  and  ren!<Hiies  in  the  Code  and  statutes,  this  court  holds 
that  a  remedial  act  found  in  the  General  Statutes  is  not  repealed  unless 
a  remedy  for  the  enforcement  of  the  same  right  is  found  in  the  Code 
of  Practice.  This  being  the  case,  the  chancellor  was  authorized  to 
adjudge  the  sale. 

The  trouble  in  this  case  is  that  no  such  statute  referred  to  by  ap- 
pellant is  found  in  the  edition  of  the  General  Statutes  of  1888,  but  in 
the  statutes  of  1883  the  sale  of  contingent  interests  is  authorized, 
and  that  statute  stands  unrepealed. 


Lebus,  Ac.  v.  The  Wayne-Ratterman  Co.,  do. 
(^Filed  March  2,  1893.— iVo^  to  be  reported.) 

In  computing  the  time  within  which  a  mortgaf^i  or  transfer  of  property  may  Ir 
assailed  as  an  utiUwful  prefercttce^  nnder  the  act  of  1866,  the  day  on  which  the 
deed  was  lod^^ed  for  record  ma!«t  be  incladed  as  the  first  daj.  Therefore, 
where  the  mortgage  was  lodged  for  record  September  22,  1886,  and  the  ae- 
tion  assaUiug  it  was  not  commenced  nntil  March  22,  1887,  it  can  not  be 
maintained  nnder  the  act  of  1856,  the  six  months  after  the  mortgage  «&» 
legally  lodged  for  record  having  expired  on  the  day  previons  to  commence^ 
ment  of  the  action. 

J.  Q.  Ward,  .J.  T.  Simon  and  W.  S.  Hardin  for  appellants. 

J.  Irvine  Blanton  for  appellee^•. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Jud^e  Pryor. 

The  mort^raKe  to  Clarence  Lebus  was  lod^ced  for  record  on  the  2^ 
of  8epteml)er,  1886,  and  on  March  22, 1887,  this  action  was  filed  and 
the  mortfi:aee  attacked  as  being  within  the  act  of  1856.  There  is  do 
actual  fraud  proven  in  the  c*ase,  and  none  in  fact  exists,  and  if  con* 
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structively  fraudulent  the  action  must  be  instituted  within  six  months- 
ajUr  the  mortgage  or  transfer  is  legally  lodged  for  record.  Where 
the  computation  of  time  is  from  an  act  done,  the  day  on  which  the 
act  is  done  is  to  be  computed ;  and  in  Chiles  v.  Bmith's  heirs,  13  B. 
M.,  460,  it  is  said:  The  day  on  which  the  decree  was  rendered  must 
be  included  and  regarded  as  the  first  day  of  the  three  years,  and>. 
therefore,  the  limitation  expired  on  the  day  preceding  the  one  on 
which  the  writ  of  error  was  sued  out.  The  statute  provided  "  that 
no  writ  of  error  shall  be  sued  out  except  in  three  ye^rs  next  after  the 
Judgment  or  final  decree." 

In  that  case  the  decree  was  rendered  on  the  18th  of  October,  1848, . 
and  the  writ  of  error  sued  out  on  the  18th  of  October,  1861.  (See 
also  Long  v.  Heyes,  1  Duv.,  387;  White  v.  Crutcher,  1  Bush,  472.) 

If  the  statute  had  read  six  months  after  the  day  the  mortgage  i» 
legally  lodged  then  this  suit  would  have  been  filed  in  time. 

Authorities  referred  to  by  counsel  from  other  States,  where  a. 
a  ditferent  rule  prevails,  can  not  be  adopted  by  this  court.  The  rule 
is  understood,  and  the  one  works  no  greater  hardship  than  the  other* 
The  action  not  being  brought  in  time,  the  money  actually  advanced 
on  the  loan  must  be  accounted  for  and  the  appellant  given  prefer- 
ence by  reason  of  his  mortgage. 

We  are  inclined  to  think  that  some  of  the  items  charged  against 
Lebus  as  having  been  paid  on  the  mortgage  debt  had  already  been 
credited;  but  this  matter  is  left  open  for  further  investigation,  as 
the  case  should  go  back  to  the  commissioner  for  a  restatewjent  of  the 
accounts.  That  Lebus  paid  considerable  sums  of  money  for  Arnold 
is  evident,  and  if  the  purpose  was  to  give  a  preference  it  was  not  ac- 
tually fraudulent,  but  made  constructively  so  by  the  act  of  1856, 
The  proof,  we  think,  conduces  to  show  that  both  Lebus  and  the  ap- 
pellees thought  the  moneys  advanced  would  pay  Arnold's  debts  at 
home  and  the  tobacco  in  the  hands  of  the  appellees  would  satisfy 
these  debts.  There  was  no  motive  on  the  part  of  the  elder  Lebus  to 
defraud  the  appellants  or  even  to  secure  his  own  debt  of  1600.  That, 
was  already  secure,  and  the  loan  of  his  son's  money  must  have  been 
made  on  the  idea  that  it  was  a  safe  investment. 

He- swears  that  it  was  his  son's  money  and  that  his  own  debt  was 
not  secured  or  intended  to  be  secured  by  the  mortgage,  and  we  see 
no  reason  for  disregarding  his  statements. 

The  judgment  below  is  reversed  and  remanded  for  proceedings - 
consistent  with  this  opinion. 


Dodge,  Ac.  v.  Kennedy,  Ac. 

i^Filed  March  2,  181)3.— A"o^  to  be  reported.) 

Distribtition  of  proceeds  held  under  a  cettain  conveyance — A  brother  conveyed 
a  home  worth  $950  to  his  three  sisters,  L.,  8.  and  M.,  in  consideration  of 
$200  paid  by  each,  and  the  further  consideration  that  F.,  an  imbecile  sister^ 
was  to  have  a  home  with  the  tree  sisters  doriu);  her  life,  and  that  a  niece  was* 
also  to  have  a  home  there  until  her  death  or  marriage.  It  was  further  pro- 
vided that  if  either  of  the  three  sisters  first  named  married  sach  party 
shonld  give  to  the  other  sisters  her  interest  in  the  property  on  beings  paid- 
her  $200.  The  brother  died  shortly  after  executing  the  conveyance  and  the 
niece  married  and  moved  away.  The  foor  sisters  expended  $1,000  in  im-- 
provin^  the  place.  One  of  the  sisters,  M.,  died,  devising  her  interest  to  L.- 
Snbseqoently  L.  married  and  S.  then  claimed  she  and  her  husband  had  no- 
right  to  live  in  the  house.     F.,  the  Imbecile  sister,  refused  to  live  with  S.  To* 
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jnake  a  division  of  the  property  it  was  sold  for  $1^560,  S.  being  oaable  to 
pay  the  other  sisters  for  their  interest  therein.  Held — That  the  proceeds  of 
.the  sale  shoald  be  divided  as  follows:  $400,  pat  in  oriiriaally  by  M.  and  L^ 
.«honld  go  to  L.y  who  is  also  entitled  to  one-half  ($850)  of  the  incrvafted  valoe 
'($700)  of  the  property  by  reason  of  the  improTements.  S.  i.^  entitled  to  $300 
And  $150,  and  F.  to  $150,  and  the  remaining  $350  shonld  be  diTided  between 
^.  and  S. 

Hobeon  <&  O'Meara  for  appellants. 

D.  C.  Haycraft  and  Jas.  Montgomery  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

Simeon  Vernon,  by  deed  of  September  2, 1876,  conveyed  to  three 
of  his  unmarried  sisters,  Sophronia  Kennedy,  Lucinda  and  Muy 
Alice  Vernon,  a  house  and  lot  in  Elizabethtown,  Ky.,  in  considerft- 
tion  of  love  and  affection  and  the  sum  of  $200  paid  to  him  by  each 
of  them.  The  conveyance  was  on  this  (xmdition:  "That  Frances 
Vernon  is  to  have  a  home  with  the  second  parties  during  her  life, 
^nd  Emma  Kennedy  is  also  to  have  a  home  there  during:  her  life,  or 
until  she  marries,  and  should  either  of  the  second  parties  marry  dur- 
ing the  life  of  Frances  Vernon,  or  during  the  lire  of  Emma  Ken- 
nedy and  before  she  marries,  then  such  party  so  marrying  shall  con- 
vey to  the  other  parties  her  interest  in  the  lot  of  ground  hereby 
■conveyed  on  being  paid  the  $200  invested  in  said  lot." 

Frances  was  an  imbecile  sister  and  Emma  Kennedy  a  neice.  The 
grantor  died  in  December  following.  Emma  Kennedy  married  in 
^une,  1878,  and  moved  off  the  premises.  The  sisters  lived  together 
until  February,  1890,  when  Mary  Alice  died,  devising  her  property 
to  Lucinda.  In  the  meantime  the  four  sisters  had  expended  some 
.:$1,000  in  improving  the  place. 

In  January,  1891,  Luoinda  married  Wm.  G,  Dodge,  and  upon  his 
coming  there  to  Jive  Sophronia  took  affront  and  left,  claiming  that 
their  brother  had  provided  that  the  one  marrying  must  get  out  and 
not  move  in  her  husband.  She  instituted  this  action  for  the  property, 
conceding  Mrs.  Dodge's  right  to  withdraw  her  $200,  and  offering  also, 
by  way  of  compromise,  to  let  her  withdraw  the  $i:00  put  in  by  Mary 
Alice.  All  the  parties  interested  being  before  tlie  court,  it  was  ad- 
Judged  that  Sophronia  was  entitU-d  10  the  property,  but  must  pay 
Lucinda  $625,  of  which  the  sum  of  $400  was  what  she  and  Mary  Alice 
had  put  in,  and  also  $225  for  the  one-half  of  the  enhanced  value  of  the 
property  due  to  the  improvements  put  on  it.  This  enhancement 
being  estimated  by  the  court  at  $450,  rating  the  place  at  $1,400,  that 
she  must  pay  also  to  Frances  the  sum  of  $112.50,  or  one-fourth  the 
improvement  money ;  and  it  appearing  that  Frances  could  not  or 
would  not  live  with  Sophronia,  she  was  given  $150  in  lieu  of  her  right 
of  residence  in  the  property.  A  lien  was  given  on  the  property  for 
these  sum!:>,  and  if  not  paid  off  by  Sophronia  the  place  was  to  be  sold. 
"The  payments  were  not  made,  and  the  place  was  sold  by  the  com- 
missioner for  the  sum  of  $1,550,  and  bought  by  Sophronia. 

Of  this  judgment  all  the  parties  complain  and  prosecrute  an  appeal 
and  cross  appeal,  and  the  problem  for  the  court's  solution  is  an  ad- 
justment of  the  rights  of  the  parties  on  equitable  principles  and  in 
Accordance  with  the  intent  of  the  deceased  brother. 

The  property  was  worth  only  $950  when  deeded,  and  as  Simeon 
fwas  paid  $600  there  was  left  only  $850  as  a  gift  or  as  an  earnest  of  his 
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love  rtnd  affection  by  nrif'ans  of  which  he  imposed  these  trouble* 
breeding  conditions. 

Evidently  the  place  was  intended  as  a  home  for  such  of  the  sisters 
as  remained  single,  but  as  the  improvements  were  made  by  common 
consent  it  would  be  unjust  to  confiscate  the  contribution  made  for' 
that  purpose  by  one  who  married.  Just  because  she  married  and 
must,  therefore,  move  away. 

The  brother  did  not  mean  to  impose  a  penalty  on  marriage  or  con- 
fer a  premium  on  celibacy.  To  provide  a  home  for  the  sister  re- 
maining single  and  for  the  imbecile  was  the  mainspring  of  his 
benevolence.  And  these  two  remaining  residuary  beneficiaries,  so 
to  speak,  areSophronia  and  Frances,  and  but  for  their  perverse  in- 
compatibility the  untangling  of  the  web  would  be  the  easier. 

The  chancellor  appears  to  have  adopted  substantially  the  correct 
view,  but  m  determining  the  amounts  coming  to  the  withdrawing 
parties  he  was  forced  to  estimate  from  proof  and  not  from  knowl- 
edge the  value  of  the  property  and  its  enhancement  by  reason  of 
the  improvements.  This  enhancement  is  not  the  diflference  between 
$950  and  $1,400,  but  between  $950  and  $1^550,  hence  Lucinda  is  enti- 
tled to  withdraw  the  purchase  money  she  or  her  sister,  Mary  Alice, 
put  in,  viz:  $400,  and  also  two-fourths— that  is,  her  own  fourth  and 
that  of  her  said  sister— of  this  enhancement;  that  is,  $300,  in  all  $700.. 
Sophronia  is  entitled  to  withdraw  or  get  credit  on  the  bonds  for  the 
sum  of  $200  and  $150,  or  what  she  originally  put  in,  and  one-fourth 
of  this  enhancement.  Frances  should  have  her  share,  or  one-fourth 
the  improvement  fund,  or  $150.  She  paid  in  nothing  originally,  but 
only  contributed  to  the  improvement.  This  leaves  the  sum  of  $850 
undistributed  of  the  purchase  money,  which  corresponds  with  the 
original  sum  supposed  to  have  been  intended  by  the  grantor,  as  we- 
think,  for  the  surviving  and  remaining  single  sister  and  theimbecile 
— that  is,  Sophronia  and  Frances — and  this  sum  should  be  divided 
equally  between  them.  In  no  other  way  can  the  evident  intention 
of  the  grantor  be  more  satisfactorily  c^irried  out  than  by  this  process. 

To  effectuate  this  adjustment,  the  judgment  below  is  reversed  and 
cause  remanded  with  instructions  to  proceed  as  herein  indicated. 


Woodson  v.  Commonwealth. 
(IVed  March  4,  IS^—Not  to  be  reported.) 

Criminal  law — Instructions — On  the  trial  of  appellant  for  the  willf  al  and  ma- 
licioas  strikini;  and  woandioi;  another  with  a  deadly  weapo'i.  with  intent  to 
kill,  it  was  error  for  the  conrt  to  assume  in  the  instractions  that  the  iron 
poker,  with  which  the  alleged  crime  was  committed,  was  a  deadly  weapon. 
The  jary  shonld  have  been  told  that  the  defendant  was  not  gailty  of  the  of- 
fense charged  unless  the  striking  and  wounding  was  maliciously  do  le. 

D.  H.  Smith  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrlgg. 

The  appellant  and  another  negro,  Tyler  Barnes,  who  was  his  inti- 
mate friend,  met  in  the  back  room  of  a  saloon  and  had  some  hot' 
words  over  a  trivial  matter.    Barnes  stepped  into  the  front  room* 
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where  a  white  man  directed  the  bar  keeper  to  let  him  have  a  drink, 
hearing  which  appellant  came  forward  and  leaned  in  the  door- 
way of  the  partition,  sayin^c  to  the  bar  keeper,  by  way  of  aakinir 

.for  a  drink,  '^ Boss,  what's  the  matter  with  me?"  He  was  at  oDce 
told  by  Barnes  not  to  come  in.    He  responded  that  he  wasn't  both* 

•  eringany  one,  whereupon  Barnes  picked  up  a  beer  ^lass  and  threw  it 
violently  at  the  appellant,  who,  however,  dodfced,  dropped  t»ck  to  the 

istove,  picked  up  an  iron  poker,  came  forward  and  struck  his  assail- 
ant, knocking  him  down  and  cutting  a  gash  in  his  head,  but,  of 

» course,  breaking  no  bones.    He  dropped  the  poker  and  ran,  followed 
by  Barnes. 
At  the  following  term  of  court  the  appellant  was  indicted  for  will- 

.fuUy  and  maliciously  striking  and  wounding  with  a  deadly  weapon 
with  intent  to  kill,  was  convicted  of  a  felony  and  sentenced  to  the 
penitentiary  for  two  years. 

He  complains  of  the  instructions  of  the  court,  by  the  first  one  of 
which  the  jury  was  told  that  if  they  believe  i  from  the  evidence,  "be- 
yond a  reasonable  doubt,  that  the  defendant,  in  Larue  county  and 
before  the  finding  of  the  indictment  read  to  them,  struck  the  wit- 
ness, Tyler  Barnes,  witli  an  iron  poker  with  intention  to  kill  .said 
Barnes,  they  should  find  him  guilty  as  charged  in  the  indictment 
and  fix  his  punishment  at  imprisonment  in  the  penitentiary,  etc." 
^ere  the  court  assumes  that  the  iron  poker  as  used  was  a  deadly 
weapon,  and  that  question,  considering  its  size  and  the  manner  of 
its  use,  should  have  been  left  to  the  jury.  Moreover,  it  was  as  nec- 
essary that  the  jurj'  should  l>elieve  that  the  striking  was  done  wici- 
liciously  as  that  it  was  done  at  all. 

The  jury  are  told  to  convict  of  a  malicious  striking, and,  therefore, 
of  a  felony,  although  they  may  have  believed  the  blow  to  have  been 

.Inflicted  in  sudden  heat  and  passion  or  in  sudden  affray,  in  which 
event  it  would  have  been  in  law  a  misdemeanor  only.  No  instruc- 
tion was  given  as  to  a  sudden  affray. 

The  appellant  was,  in  fact,  guilty  of  a  breach  of  the  peace,  or,  at 
most,  of  an  assault  and  battery,  provided  he  did  not  act  in  seif-de- 

>fense.    The  judgment  below  is  reversed  and  cause  remanded,  with 

.instructions  to  proceed  as  herein  indicated. 


Shake  v.  Frazier. 

(Filed  March  4,  1893.J 

The  private  property  of  a  citizen  can  not  be  taken  for  tlit  private  benefit  of  am- 

cther^  however  asefal  or  beneficial  it  may  be  to  the  person  to  whom  it  U 

transferred.    Therefore,  a  right  of  a  private  passway  throogh  the  lands  of 

one  citizen  can  not  be  conferred  on  another  for  his  private  benefit  alone  by 

'▼irtue  of  any  exercise  of  the  right  of  eminent  domain  by  the  Commonwealth. 

Wm.  Lindsay  and  Sam  C.  Hughes  for  appellant. 

H.  D.  Allen  and  D.  W.  Lindsey  for  appellee. 

Appeal  from  Union  Circuit  Court 

Opinion  of  the  court  by  fudge  Pryor. 

The  property  of  the  citizen  may  be  taken  by  the  sovereign  power 
^for  a  public  use  upon  compensation  being  first  made,  and  thbis 
'Called  eminent  domain;  but  the  taking  of  the  private  property  of 
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one  for  the  private  use  of  another,  however  necessary  it  may  be  for 
the  use  and  enjoyment  of  the  person  to  whom  the  rijrht  of  property 
is  transferred,  was  invariably  held  unconstitutional.  Statutes author- 
izinfc  the  creation  of  private  passways  over  one's  land  for  the  benefit 
of  another  have  been  sustained,  for  the  reason  the  public  is  directly 
Interested  in  their  establishment  to  enable  the  citizen  to  discharge 
the  duties  he  owes  the  State.  When  summoned  as  a  witness  or  juror 
he  is  entitled  to  a  way  out  from  his  premises  that  he  may  obey  the 
•demands  of  the  public  upon  him;  and  also,  as  said  in  Robinson 
V.  Swope,  12  Bush,  21,  the  public  has  an  interest  in  his  attend- 
ance at  elections,  **places  of  public  worship,  and  that  he  shall  be  pro- 
vided a  way  to  market  that  he  may  buy  and  sell  so  as  to  provide 
himself  with  those  things  without  which  he  could  not  discharj^fe  his 
civil  and  social  duties." 

The  statute  of  this  State  in  regard  to  passways  provides,  among 
other  things,  that  a  passway  may  be  established  to  enable  the  appll- 
vcant  to  pass  from  one  tract  of  land  to  another^  owned  by  fibn^  and  this 
part  of  the  statute  was  held  in  the  case  cited  to  be  unconstitutional 
for  the  reason  that  it  was  taking  the  private  property  of  one  for  the 
mere  convenience  of  another. 

The  appellee  is  attempting  to  avoid  the  effect  of  that  decision  by 
showing  that  the  oatlet  is  necessary  to  enable  him  to  get  to  his 
county  seat  or  to  his  mill,  or  to  some  other  public  place,  when  it  ap- 
pears there  is  no  one  living  on  this  tract  of  land  and  no  reason  for 
taking  appellant's  property  and  giving  it  to  the  use  of  the  appellee 
except  as  a  matter  of  great  convenience  to  the  latter. 
"  The  appellee  is  living  on  another  tract  of  land  where  there  is  every 
facility  atforded  him  for  going  to  his  county  seat  and  other  public 
places  in  the  discharge  of  either  his  public  or  private  duties.  Be- 
sides, he  has  a  passway  equally  as  convenient,  under  it  is  true  a  mere 
permissive  use,  enabling  him  to  go  to  and  from  this  tract,  and  if  he  is 
permitted  to  show  that  he  wants  an  outlet  from  this  separate  tract  to 
get  to  his  mill  or  county  seat,  when  there  is  neither  dwelling  nor  ten- 
ant upon  it,  then  no  case  could  well  arise  where  the  right  to  make  his 
neighbor's  land  subservient  to  his  own  use  could  be  withheld.  Mr. 
Mills,  in  his  work  on  Emine^it  IJoniain,  says:  **The  use  to  which 
property  is  condemned  must  be  public.  As  between  individuals  no 
necessity,  however  great,  no  exigency,  however  imminent,  no  im- 
provement, however  valuable,  no  refusal,  however  unneighborly, 
no  obstinacy,  however  unreasonable,  no  offer  of  compensation^  how- 
ever extravagant,  can  compel  or  require  a  man  to  part  with  one  inch 
of  his  estate."    (Section  22.) 

The  Legislature  is  without  power  to  take  appellant's  land  for  the 
use  of  the  appellee.  No  one  resides  on  the  tract  from  which  the  pro- 
posed passway  is  to  run,  and,  therefore,  the  public  has  no  interest  in 
the  convenience  it  will  afford  the  appellee  in  hauling  his  produce  or 
in  reaching  this  land  from  the  tract  upon  which  he  resides. 

Courts  can  not  be  too  careful  in  determining  the  interest  to  which 
private  property  may  be  taken  for  the  benefit  of  another,  even  when 
clothed  with  a  public  interest,  and  however  great  the  inconvenience 
resulting  to  the  applicant  in  refusing  this  right,  it  seems  to  us  it 
would  be  a  palpable  violation  of  the  constitutional  rights  of  the  ap- 
pellant to  make  his  land  subserve  the  use  of  the  appellee,  however 
great  the  compensation  tendered. 

Judgment  reversed  and  remanded,  with  directions  to  dismiss  the 
proceedings  at  the  cost  of  the  appellee. 
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MuTUAi-.  Life  Ins.  Co.  of  New  York  v.  Thomson,  Ac. 

{Filed  April  8,  1893.) 

1.  The  contract  of  life  insurance  is  completed  and  binding  on  both  parties  after 
the  applicant  has  paid  the  amonut  of  the  preiniom  to  the  aflrent  of  the  com- 
pany, and  the  compHoy  has  accepted  the  application  and  issned  a  policy  and 
sent  it  to  its  agent  to  be  delivered  to  the  applicant.  And  when  the  applicant 
dies  before  the  a^^ent  delivers  the  policy  *^.o  him  the  beneficiaries  named  m 
it  are  entitled  to  a  delivery  of  it. 

2.  Same — False  ifnttments  ov  applicant  as  to  temperate  habits ^k  fitatement  by 
an  applicant  fur  life  insurance  that  he  is.  nt  the  time  of  the  application, 
temperate  in  his  habits  as  to  use  of  intoxicating  drinks  is  necessarily  mate- 
rial to  the  risk,  and  if  nnch  statement  is  false  the  contract  of  insaranee  i« 
TOid,  whether  or  not  the  applicant's  intemperate  habits  impaired  his  health 
in  any  decree. 

Bot  a  false  statement  by  the  applicant  that  his  habits  as  to  the  u^e  of  in- 
tozicatint;  liqaors  previons  to  the  time  of  the  application  had  beeu  temper- 
ate is  not  so  material  and  will  not  render  the  policy  void  unless  his  previous 
intemperance  hss  been  so  ii^raftX,  as  to  affect  his  health  or  physical  condition 
and  make  him  an  unsatisfactory  subject  for  life  insurance. 

8.  Satne — The  verdict  of  a  properly  instructed  Jan'  will  not  be  set  aside  on  ap- 
peal unless  flaf^rantly  a^^ainst  the  evidence. 

The  finding  of  the  jury  on  the  issue  of  facts  as  to  the  habits  of  the  in- 
sured respecting  the  use  of  intoxicating  liquors  is  supported  by  M>me 
evidence  and  can  not  be  set  aside,  although  the  proponderance  of  the  evi- 
dence may  be  against  it. 

4.  Tfie  refusal  of  the  cowt  to  permit  a  witness  to  testify  after  all  the  eTidence 
for  the  other  side  had  been  heard  was  not  an  abuse  of  its  discretion,  nor  did 
appellant  exercise  proper  diligence  in  endeavoring  to  sooner  coerce  the  at- 
tendance of  said  witness. 

Breckinridg:e  &  Shelby  and  G.  C.  Lock  hart  for  appellant. 

Wm.  Lindsay  for  appellees. 

Appeal  from  Fayette  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^e  Lewis. 

Margaret  Thomson,  widow,  and  Rodes«  C.  H.  and  C.  E.  Thona- 
son,  infant  children  of  Rode?*  Thomson,  now  deceased,  brought 
this  action  to  recover  of  the  Mutual  Life  Insurance  Co-  of  New  York 
$10,000  which,  by  a  policy  on  the  life  of  the  deceased,  issued  No- 
vember 15, 1887,  the  defendant  promised  to  pay  the  plaintiffs;  and 
this  is  an  ap|>eal  from  a  Judgment  for  the  amount  sued  for. 

The  two  main  grounds  of  defense  to  the  action  now  urged  by 
counsel  are:  First,  that  the  policy  had  never  been,  in  fact,  deliv- 
ered prior  to  death  of  the  insured,  and  the  contemplated  insurance 
did  not,  therefore,  take  effect;  second,  that  the  contract  of  insur- 
ance, even  if  completed,  was  rendered  void  by  various  false  state- 
ments made  by  the  deceased  in  his  written  application  for  the 
policy. 

It  appears  that  November  12, 1887,  he  applied  to  one  Cochran,  an 
insurance  broker  in  the  city  of  Lexington,  for  the  purpose  of  pro- 
curing a  policy  of  Insurance  from  some  company,  and  the  amount 
of  it  and  of  the  first  premium  having  been  agreed  upon,  they  went 
together  to  the  office  of  Dr.  Todd,  who  had  been  pre vioinly  ap- 
pointed by  defendant  us  one  of  its  medical  examiners,  by  whom  an 
examination  of  Rodes  Thomson  was  then  made,  and  a  written 
application,  embodying  answers  or  statements  by  the  physician  a» 
well  as  by  Thomson,  made  out  and  signed  by  them. 


Digitized  by  VjOOQIC 


MUT.    LIFE  INS.    CO.    OF   N.    Y.    V.    THOMSON,    &C.  80I 

The  application  thus  prepared  was  on  the  same  day  delivered  by 
the  physician  to  Buckley,  authorized  agent  of  defendant  at  Lexing- 
ton, who  had  furnished  the  blank  form,  and  by  him  sent  to  the 
principal  office  of  the  company  in  the  city  of  New  York;  and  No- 
vember 15th,  or  in  due  course  of  mail  thereafter,  the  policy  in  question 
was  receive<l  by  Buckley,  and  by  him  placed  in  the  hands  of  Coch- 
ran, to  be  by  him  delivered  to  Rodes  Thomson,  amount  of  the  pre- 
mium naving  in  meantime  been  put  in  hank  to  the  credit  of  Coch- 
ran. It  was,  however,  not  delivered  to  Bodes  Thomson,  who  died 
November  28th,  but  to  his  wife  8ut)sequent  to  that  event. 

It  seems  to  us  the  contract  of  Insurance  must,  under  such  circum- 
stances, be  regarded  as  completed  and  binding  on  the  parties  before 
death  of  the  assured,  and  that  it  was  both  the  right  and  duty  of 
Cochran  to  deliver  the  policy  as  was  done.  For  not  only  was  it 
placed  in  his  hands  by  Buckley  for  that  purpose,  but  the  latter  re- 
ceived and  appropriated  to  ase  of  the  company  amount  of  the  pre- 
mium that  had  been  placed  to  credit  of  Cochran.  The  lower  court 
did  not,  therefore,  err  in  assuming  and  instructing  the  jury  that  the 
policy  had  been  delivered. 

The  statements  or  answers  to  questions  in  the  application,  which 
it  is  alleged  in  the  answer  were  falsely  and  fraudulently  made  by 
Bodes  Thomson,  are  as  follows:  First,  that  he  had  not  previously 
any  serious  illne$>6,  constitutional  disease  or  injury;  second,  that  he 
did  not  drink  wine,  spirits  or  malt  liquors  daily  or  habitually;  third, 
that  to  the  question  if  he  drank,  to  what  extent?  the  answer  was 
temperate;  fourth,  the  same  answer  wa*  given  to  the  question  as  to 
his  former  habits  of  drinking  spirits  or  malt  liquor;  llfth,  that  he 
had  not  been  attended  by  a  physician  for  any  serious  cause  for  ten 
years;  seventh,  that  he  never  had  any  of  certain  enumerated  dis- 
eases, including  diarrhoea;  and  eighth,  that  he  was  temperate  in  his 
habits  and,  to  the  best  of  hii>  knowledge  and  belief,  in  sound  phys- 
ical condition  and  satisfactory  subject  for  life  insurance. 

It  is  contended  by  counsel  plaintiflls  failed  to  deny  an  allegation 
in  the  answer  that  the  statement  of  Rodes  Thomson,  in  regard  to 
his  former  habits  of  drinking  liquor,  was  false  and  fraudulent,  and 
that,  consequently,  the  lower  court  erred  in  overruling  defendant's 
motion  for  judgment,  notwithstanding  the  verdict. 

It  appears  to  us  after  inspecting  the  transcript  that  allegation  was 
substantially  denied;  besides,  evidence  on  the  issue  was  offered  by 
both  parties.  But  a  question  does  arise  whether  the  lower  court  cor- 
rectly and  fully  enough  instructed  the  jury  on  that  subject.  The  in- 
struction bearing  on  that  issue  is  as  follows:  '*If  the  jury  believe 
from  the  evidence  that  Rodes  Thomson  had  a  habit  of  intemper- 
stely  using  intoxicating  liquors  prior  to  his  application  for  the  in- 
surance in  question,  and  that  such  habit  existed  at  such  a  time  and 
to  such  an  extent  that  it  might  reasonably  have  injured  or  im- 
paired his  health  at  the  time  of  the  application,  then  they  should 
find  for  the  defendant." 

It  is  provided  by  section  22,  chapter  22,  Greneral  Statutes,  that  **ali 
statements  or  descriptions  in  any  application  for  a  policy  of  insur- 
ance shall  be  deemed  and'  held  representations  and  not  warranties, 
and  that  no  representation,  unless  material  or  fraudulent,  shall  pre- 
vent a  recovery  on  the  policy."  Therefore,  unless  the  fact  of  a 
former  habit  of  using  intoxicating  liquors  be  considered  a  material 
inquiry  at  the  time  of  an  application  for  life  insurance,  whether  his 
health  may  or  may  not  thereby  have  been  impaired  or  injured,  the 
instruction  quoted  presented  the  Issue  in  that  respect  fully  and  cor- 
rectly. 
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It  is  of  vital  importance  for  an  insurance  company  to  know  before 
Issuing  a  life  policy  whether  the  applicant  is  then  temperate  in  his 
habits;  for  obviously  he  would  not  be  a  fit  subject  for  insurance,  nor 
could  a  company  prudently  issue  to  him  a  life  policy,  if  he  was  not 
then  temperate  in  his  habits  of  drinlcing:  intoxicating  liquor;  and, 
consequently,  if  he  had  made  a  false  statement  in  that  particular  it 
would  be  no  answer  to  say  the  habits  were  not  such  as  to  injure  his 
health,  because  insurers  have  a  ris:ht  to  protect  themselves  by  Ruard- 
ing:  a^inst  the  risk  of  pernicious  habits.  (May  on  Insurance,  sec- 
tion 290.) 

But  it  seems  to  us  an  inquiry  in  regard  to  previous  habits  of 
drinking  intoxicating  liquors  is  not  material  unless  they  existed  to 
such  an  extent  as  to  alfect  the  health  or  physical  condition  of  the 
applicant  and  thereby  render  him  an  unsatisfactory  subject  for  life 
insurance. 

The  issues  involved  as  to  verity  of  each  one  of  the  other  state- 
ments made  by  Rodes  Thomson  in  his  application  for  the  policj* 
•were,  we  think,  fully  and  correctly  presented  by  instructions  to  the 
jury.  But  it  is  earnestly  contended  the  verdict  is,  in  language  of 
counsel,  such  a  monstrous  perversion  of  justice  that  we  should  set  it 
aside.  The  rule  by  which  this  court  has  been  uniformly  governed 
in  revising  the  verdict  of  a  jury  is  that  it  must  be  flagrantly  against 
the  evidence  to  justify  setting  it  aside. 

We  do  not,  therefore,  say  whether  the  verdifrt  in  this  case  is  such 
a8  this  court  would  have  rendered  upon  the  bill  of  evidence  as  pre- 
sented. It  is  sufficient  that,  in  our  opinion,  there  is  evidence  con- 
ducing to  support  it,  and  it  may  be,  if  we  had  heard  the  evidence  face 
to  face  with  the  witnesses,  our  finding  would  not  have  been  diflbrent 
from  that  of  the  jury.  The  most  important  witness  for  the  defend- 
ant on  the  trial  was  the  grandfather  of  the  infant  plaintifl^,  two  of 
his  sons  also  testifying  to  the  same  purpose,  and  not  only  did  he 
<ix  hi  bit  an  apparent  dasire  for  defendant  to  succeed,  but  it  appears 
probable  the  insurance  company  would  not  have  resisted  payment 
of  the  policy  but  for  his  voluntary  and  active  interference. 

It  is  not,  therefore,  surprising  that  the  jury  failed  to  give  full 
-credit  to  witnesses  occupying  such  a  hostile  and  unnatural  attitude 
as  did  the  grandfather  and  his  two  sons,  who  came  from  adjoining 
counties  to  testify  against  their  nephews. 

There  being  evidence  showing  or  tending  to  show  that  Bodes  Thom- 
son was,  at  the  time  he  made  the  application,  a  man  of  temperate 
habits,  in  sound  physical  condition  and  a  satisfactory  subject  for  life 
insurance,  we  do  not  feel  authorized  to  disturb  the  verdict  upon 
what  at  best  is  a  mere  preponderance  of  the  evidence  in  favor  of  the 
defendant. 

Another  ground  for  reversal  is  refusal  of  the  court  to  permit  a 
witness  for  defendant  to  testify,  who  appeared  in  court  for  that  pur- 
pose, after  plaintifis  had  closed  their  evidence,  that  of  defendant 
having  been  previously  given,  upon  the  issue  in  regard  to  statements 
of  Rodes  Thomson  in  his  application  for  the  policy. 

Although  that  witness  was  present  and  sworn  at  beginning  of  the 
trial,  the  ruling  of  the  court,  we  think,  was  not  an  abuse  of  discre- 
tion. For  defendant  did  not  exercise  proper  diligence  to  procure  the 
coerced  attendance  of  the  witness  after  discovering  his  aosence;  his 
testimony,  asshown  by  defendant's  affidavit, would  have  l)een  simply 
cumulative;  and,  as  stated  by  the  judge,  economy  of  time  was  nec- 
essary in  order  to  complete  trial  of  the  case  before  expiration  of  that 
term  of  court. 
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It  seems  to  us  the  issues  of  fact  were  properly  presented  to  the 
jury  by' instructions  of  the  court,  and  as  there  was  no  error  of  law  to 
the  prejudice  of  defendant's  rights  the  judgment  must  be  affirmed. 


Central  Passenger  By.  Co.  v.  Stevens,  &c. 

(Filed  April  13,  1893— JVb^  to  be  reported.) 

Contributory  neglect— Instructions — Id  «in  action  against  a  street  railway  00m- 
paay  to  recover  damages  for  an  iujary  aUeged  to  have  been  caused  by  its 
neglect,  when  contributory  ne^^lect  on  plaintiff's  part  is  pleaded  as  a  de- 
fense, it  is  error  to  instruct  the  jary  that  plaintiff  can  not  recover  if  the  in- 
jury complained  of  was  '•^causuP''  by  her  own  negligence. 

Humphrey  &  Davie  for  appellant. 

Stone  &  Sudduth  and  J,  M.  Chatterson  for  appellees. 

Appeal  from  JeflTerson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellees,  as  husband  and  wife,. sued  the  appellant,  a  street 
-car  railway  company,  to  recover  damages  for  an  alleged  injury  re- 
•ceived  by  Mrs.  Emma  L.  Stephens,  resulting  from  a  fall  in  attempt- 
ing to  alight  from  appellant's  train,  wliich  fall  was  caused,  asalleged, 
by  the  sudden  jerk  of  the  train. 

*^The  appellant  denied  the  alleged  negligence,  and  relied  on  con- 
tributory negligence  by  Mrs.  Stevens  as  causing  the  fall  and  injury, 
thenegligence  consisting  irt  the  fact  that  she  attempted  to  descend 
the  steps  of  the  train  face  foremost  and  with  her  child  in  one  arm 
and  some  bundles  on  the  other,  which  rendered  her  incapable  of  hold- 
ing on  to  the  instruments  fixed  for  that  purpose,  and  incapable  of 
managing  her  dress  skirt  so  as  to  keep  her  feet  from  getting  tangled 
and  the  dress  from  getting  fastened  to  the  steps,  etc.,  and  that  her 
dress  did  get  fastened  to  the  steps  and  did  tangle  her  feet,  whereb^^ 
she  fell.  It  is  suflBcient  to  say  that  there  was  some  evidence  before 
the  jury  tending  to  establish  the  foregoing  facts ;  and  the  court,  in 
view  of  it,  gave  the  jury  the  following  instruction  as  to  contributory 
negligence:  *'If  the  jury  shall  believe  from  the  evidence  that  the  in- 
juries to  Mrs.  Stevens  complained  of  in  the  petition  were  caused  by 
lier  own  negligence  or  want  of  care  when  leaving  the  car,  then  the 
law  is  for  the  defendant,  and  the  jury  should  so  find.*' 

It  seems  to  us  thattheaverage  juror  would  understand  this  instruc- 
tion to  mean  that  theplaintiif' s  negligence  was  thesole  cause  of  the  in- 
jury before  they  could  find  for  the  defendant.  Indeed  the  language 
employed  implies  as  much.  But  that  is  not  the  correct  rule.  The 
rule  in  jeference  to  contributory  negligence  is  that  both  plaintiff  and 
defendant  must,  by  their  negligence,  have  contributed  to  the  injury. 
In  other  words  the  injury  must  have  been  the  result  of  the  concur- 
iog  negligence  of  both.  Then  in  that  case  neither  party  can  recover 
damages  for  such  injury  unless  it  appears  that  the  injury  would  have 
happened  to  the  plaintiff  by  the  defendant's  negligence  if  the  plain- 
tiff had  not  been  guilty  of  any  negligence;  or,  in  other  words,  un- 
less, for  the  plaintiff's  own  contributory  negligence,  the  in- 
ury  would  not  have  occurred.  (Sullivan's  adm'r  v.  Louisville 
~ridge  Co.,  9  Bush,  90;  Paducah  &  Memphis  R.  R.  Co.  v.  Hoehl, 
-46.) 
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We  think  the  error  in  said  instruction  is  prejadicial  to  the  sub- 
stantial rights  of  the  appellant,  but  the  other  errors  complained  of 
we  do  not  think  it  necessary  to  notice. 

The  case  is  reversed,  and  it  is  remanded  for  a  new  trial. 


^ 


Vinson  v.  Gentry. 
{Filed  March  9,  \%9^— Not  to  be  reported.) 

1.  The  potential  right  of  dower  of  a  wife  in  her  husband's  land  was  not  lost  or 
transferred  by  the  sale  of  the  land  to  satisfy  a  jud^rment  againRt  the  hus- 
band as  surety  on  the  bond  of  a  sheriff  for  the  oollection  of  revenae. 

2.  Assignment  of  dower — Dower  in  the  land  shoold  be  assigned  to  the  wife, 
with  reference  to  its  valne  and  condition  at  the  time  of  the  sale  of  her  hus- 
band's title.  Therefore,  the  enhancement  in  value  of  a  part  of  it  assigned 
to  the  purchaser  by  improvements  placed  upon  it  by  him  will  not  b«  consid- 
ered in  making;  the  assignment.  Supposing;  that  the  whole  tract  was  of  uni- 
form value  on  the  day  of  its  sale  for  the  husband's  debt,  the  widow  will  be 
allowed  one-third  in  quantity. 

R.  A.  Burnett  for  appellant. 

Fenton  Sims  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  Commonwealth  of  Kentucky  obtained  a  Judgment  against  L 
F.  Gentry  for  several  thousand  dollars^  as  the  surety  oi  one  Major^ 
who  was  sheriff  of  Trigg  county,  on  his  bond  for  the  collection  of 
revenue. 

An  ordinary  execution  issued  on  the  Judgment  and  was  levied  on 
the  land  of  Gentry,  then  in  his  possession  and  to  which  he  had  title^ 
and  sold  to  satisfy  the  Judgment,  and  the  vendees  of  the  present  ap- 
pellant, being  the  purchasers,  obtained  a  sheriff's  deed  and  entered 
upon  tiie  land. 

Gentry  died  and  his  widow,  the  present  appellee,  brought  thisac^ 
tion,  asserting  her  right  to  dower.  It  seems  to  us  there  is  no  defense 
in  the  way  of  recovery. 

The  potential  right  of  dower  was  not  involved  in  this  litigation 
on  the  bond  of  the  sheriff,  and  the  appellee  had  no  interest  in  the 
land  liable  for  taxes  or  any  such  interest  as  she  could  be  divested  of 
except  in  the  manner  pointed  out  by  the  statute. 

It  IS  alleged  that  the  husband  had  in  some  way  compromised  with 
the  purchaser  and  obtained  for  the  wife  the  sum  of  $100  as  the  valne 
of  her  potential  right.  This  is  unsupported  by  the  testimony,  as  there 
is  nothing  showing  that  the  wife  ever  received  any  consideration  for 
her  dower,  or  that  she  ever  induced  the  appellant  or  his  vendor  to 
pay  over  to  the  husband  any  money  or  property  on  the  promise  to 
relinquish  her  dower  or  in  consideration  therefor. 

It  is  also  contended  that  the  mode  of  assigning  the  dower  is  erro- 
neous, and  that  the  appellant  is  given  too  much  land.  The  testi- 
mony shows  that  the  land  was  worth  $1,500  when  this  deed  was 
made  to  the  sheriff,  and  this  would  give  to  the  widow  one-third  of 
the  number  of  acres  in  the  tract,  if  it  was  ail  of  eqoal  value. 

The  commissioner  is  directed  to  give  to  the  appellant  the  improve- 
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OQonts,  and  the  effect  of  the  jud(i;ment  is  to  allow  the  widow  one- 
third  of  the  land,  looking  to  its  value  and  condition  when  the 
husband  sold  it  or  was  deprived  of  his  title.    We  see  no  reason  for 
disturbing  the  Judgment. 
Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


HuLS,  Ac.  V,  Black. 
iFiled  March  22,  1893.) 

Representations  by  a  vendor  of  a  town  lot  as  to  improvements  to  be  made  by  others 
in  the  fqtare  are  bat  expressions  of  opinion,  and  the  fact  that  the  expected 
imprOYements  are  not  made  will  not  entitle  the  purchaser  to  relief  upon  the 
gronnd  of  fraud. 

J.  Smith  Hays  for  appellants. 

James  D.  Black  for  appellee. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

Answering  the  petition  in  this  action  brought  by  the  appellee  to 
recover  judgment  on  two  notes  given  in  consideration  of  the  pur- 
chase price  of  a  town  lot  in  Barbourville,  Ky.,  the  appellant  pleaded 
in  bar  of  the  recovery  sought  that  he  was  induced  to  sign  the  notes 
by  the  false  and  fraudulent  representations  of  the  appellee,  his  ven- 
dor, touching  the  future  prospects  of  the  town,  all  of  which  he  relied 
upon  as  and  believed  to  be  true. 

He  alleged  that  the  appellee  represented  to  Iiim  that  the  Barbour- 
ville Land  and  Improvement  Company  had  bought  of  himself  and 
others  all  their  lands  near  to  and  adjoining  Black's  addition  to  the 
town,  in  which  the  lot  purchased  was  situated,  had  paid  others  large 
sums  of  money  and  had  and  must  pay  to  him  for  his  lands  so  pur- 
chased by  it  $1(X),000;  that  the  capital  stock  .of  this  corporation  was 
$2,000,000,  which  he  further  represented  would  be  immediately 
spent  in  improving  the  lands  by  laying  it  out  into  squares,  lots  and 
streets,  and  building  thereon  hotels,  race  courses,  fair  grounds,  and 
giving  reservations  to  mill  and  electric  light  plants,  factories  and 
machine  shops;  that  booms  would  be  by  this  company  put  in  the 
river  and  a  belt  railroad  run  around  the  town;  that  oil  wells  would 
be  opened  and  operated  and  other  industries  engaged  in  by  this  and 
other  corporations.  He  then  alleged  that  this  corporation  was  then 
insolvent  and  known  to  be  so  by  the  appellee,  and  that  none  of  the 
improvements  which  he  represented  to  the  appellant  were  about  to 
be  begun  had  ever  in  fact  been  made,  by  reason  of  which  his  lot 
was  practically  worthless  to  him. 
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The  court  sustained  a  demurrer  to  this  answer  and  the  appellant 
refusing  to  plead  further  Judgment  was  rendered  against  him  on  the 
notes,  and  he  has  prosecuted  this  appeal  therefrom. 

The  answer  did  not  set  up  a  good  defense  to  the  appellee's  cause  of 
action,  and  the  court  properly  sustained  the  demurrer  thereto. 

Counsel  cite  and  rely  upon  the  law  as  laid  down  by  this  court  in 
Tanner  v.  Clark,  13  Ky.  Law  Rep.,  922,  but  there  is  a  broad  aod 
marked  distinction  in  the  two  cases.  There  the  plaintifls  and  othe» 
combined  and  bought  unimproved  lands,  and  with  the  fraudulent  de- 
sign of  inducing  others  to  purchase  from  them  actually  beirun  the 
building  of  railroads,  laying  out  and  curbing  of  streets,  laid  the 
foundation  of  a  large  hotel  and  did  many  other  things  to  induce  a 
belief  by  the  public  that  a  large  and  prosperous  city  must  soon  be 
built,  when  in  fact  they  intended  to  carry  none  of  these  improve- 
ments to  a  completion,  but  intended  thereafter  and  actually  did 
abandon  the  whole  enterprise  so  soon  as  they  succeedt^  in  realizing 
a  large  profit  on  their  investment  by  selling  **corner  lots"  to  a  con- 
fiding and  credulous  public,  anxious  as  always  to  get  in  *'on  the 
ground  floor"  of  a  boom.  The  purchaser  then,  relying  on  the  im- 
provements which  he  could  see  were  going  mu  bought  his  lot. 

In  that  case  it  was  agreed  that  a  representation  to  constitute  fraud 
must  relate  to  an  existing  fact  and  could  not  be  predicated  on  a  rep- 
resentation as  to  the  future. 

This  court,  however,  held  that  a  representation  of  an  existing  and 
material  fact  or  the  affirmatio7i  of  a  matter  in  the  future  as  a  fad 
{and  not  a  mere  opinion^  statement  of  intention  or  promise  to  do  some 
act  in  the  future)  might,  and  in  that  case  did,  constitute  fraud. 

In  this  case  the  vendor  had  done  nothing  in  the  past  and  made  na 
promise  a.«  to  what  he  would  do  in  the  future.  There  is  no  chai^ 
of  any  combination  between  him  and  the  corporation,  or  that  the 
latter  had  begun  any  of  the  improvements  mentioned.  Nor  is  it 
even  alleged  that  the  corporation  did  not  then  in  good  faith  intend 
to  carry  out  the  designs  which  the  vendor  **represented"  that  it  had 
in  view. 

There  was  nothing  that  the  vendee  could  see  had  been  done  upon 
which  he  could  rely  as  an  earnest  of  the  intentions  of  the  company. 
All  depended  upon  a  representation  what  it  would  do  in  the  future. 
In  fact  every  representation  made  w-as  the  mere  opinion  of  the  ven- 
dor as  to  acts  all  to  be  done  in  the  future,  and  thus  this  ease  falls 
within  the  exception  to  the  rule  as  given  in  the  Tanner  case. 

Mark  that  it  is  everywhere  alleged  that  the  vendor  represented 
that  the  corporation  would  do  certain  things.  This  at  best  was  bat 
his  own  impression  or  opinion  as  to  what  it  would  do.  Opinions 
are  formed  on  speculative  matter,  often  spring  from  the  imaginatioD 
and  in  all  cases  are  but  Inferences  or  deductions  which  fall  short  of 
certain  knowledge.  Hence  a  mere  representation  of  opinion,  though 
erroneous,  is  not  fraud  against  which  the  law  will  relieve,  JSuek 
conjectural  and  exaggerated  statements  what  will  be  done  in  the  fu- 
ture are  too  indefinite  to  place  reliance  upon  and  such  to  put  the 
person  to  whom  they  are  made  upon  inquiry.  They  are  only  ex- 
pressions of  opinion,  essentially  of  an  uncertain  nature  and  depend 
upon  estimates  conjectured  at  best. 

They  are  in  fact  but  gratis  dicta,  and  the  vendee  who  relies  upon 
them  does  so  at  his  peril,  and  must  abide  the  results  and  bear  the 
fruit  of  his  imprudence  and  gullibility. 

The  judgment  is  affirmed. 
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The  Home  Construction  Co.  v.  Church. 
iFUed  April  5,  1893.) 

1.  Emdence  as  to  value  of  stock  killed  by  railroad  train — Proof  of  actual  sales — 
The  market  value  of  a  thing  at  a  giveD  time  and  place  may  be  proved  by 
evidence  of  actual  sales  then  and  there  of  property  of  the  same  qnality;; 
and  even  proof  of  a  single  sale  wonld  be  admissible  in  the  absence  of  bet* 
ter  evidence. 

In  this  action  against  a  railroad  company  to  recover  damages  for  the  kill- 
ing of  a  mare  by  one  of  its  trains  it  was  competent  for  defendant  to  show 
the  sum  for  which  plaintiff  had  **witbin  the  past  month"  sold  "stock  similar 
to  the  mare  of  as  good  strain  of  blood.'* 

2.  Same — Hypothetical  questions  may  be  put  to  a  witness,  and  his  opinion 
asked,  based  upon  one  or  another  hypothesis,  but  in  this  case  it  was  not 
proper  to  allow  a  witness  to  state  what  the  mare  was  worth  **if  all  plaintiff 
eaid  about  her  was  trub,"  the  plaintiff  having  testified  that  she  was  worth 
f3,000«  and  that  he  would  not  have  taken  $5,000  for  her. 

8.  Undertaking  6y  grantor  of  right  of  way  to  fence  land — Duty  of  company  as 
to  stock  on  track — Where  one  who  conveys  to  a  railroad  company  the  right  of 
way  over  his  land  undertakes  by  a  clause  in  the  deed  that  he  and  those  to 
whom  he  may  convey  his  lands  will  build  and  maintain  such  fencing  "  as 
may  be  necessary  for  the  protection  of  the  adjoining  lands  and  of  the  rail- 
way company  from  accident  and  damsge  from  stock  running  upon  said 
lands,"  the  employes  of  the  railroad  company  in  charge  of  trains  are  there- 
by relieved  from  the  duty  of  keeping  a  lookout  for  straying  cattle  while 
passing  through  the  land  over  which  the  right  of  way  was'granted,  although 
the  grantor  may  since  the  contract  have  conveyed  the  land  to  another. 

As  the  plaintiff  in  this  case  is  the  grantee  of  one  who  had  made  such  a 
contract  with  the  defendant,  it  was  err«r  to  instruct  the  jury  that  if  they 
believed  that  by  reason  of  plaintiff's  failure  to  provide  a  sufiScient  fence 
the  mare  escaped  from  his  land  and  went  upon  the  company's  roadbed  and 
was  then  killed,  the  company  was  not  liable  unless  they  further  believed  that 
after  its  servants  saw  **  or  could  by  the  exercise  of  ordinary  diligence  have 
seen"  the  mare,  they  could  without  endangering  the  safety  of  the  train  have 
avoided  the  accident.  The  only  duty  the  company  owed  under  the  contract 
was  to  avoid  injuring  the  mare  after  she  was  discovered  to  be  in  a  position 
of  danger. 

John  W.  Bodraan  and  John  B.  Lindsey  for  appellant. 

James  A.  Scott  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

On  the  trial  of  this  action,  brought  atrainst  the  appellant  to  re- 
cover 18,000  daraajres  for  the  alleged  negligent  killing  of  a  mare  by 
one  of  its  trains  of  cars,  several  errors  prejudicial  to  its  rights  oc- 
cured  which  call  for  a  reversal  of  the  judgment. 

The  appellee.  Church,  owner  of  the  mare  and  plaintiflf  below,  tes- 
tified, touching  her  value,  that  she  was  a  brood  mare,  fifteen  and 
one-half  hands  high,  three  years  old,  by  Onward  out  of  Bonita, 
worth  $8,000,  and  that  he  would  not  have  taken  $6,000  for  her.  On 
cross  examination  he  said  that  he  fixed  her  value  **  by  the  value  of 
other  stock  and  her  individuality.''  He  was  then  asked  "  if  he  did 
not  have  Onward  stock  similar  to  the  mare  of  as  good  strain  of 
blood  "  sold  in  the  market  at  the  Lexington  stock  sales  **  within  the 
past  month,"  and,  if  so,  for  what  sum  they  were  sold.  The  court 
refused  to  permit  the  witness  to  answer  this  question,  although  it 
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was  avowed  that  he  would  say  that  he  did ;  that  they  brouirht  from 
$850  to  $450 ;  and  further  that  at  these  sales  such  stock  g^eneraliy 
brought  a  much  hif^her  price  than  they  would  ordinarily  sell  for. 
This  question  was  clearly  competent.  Tne  market  value  at  a  given 
time  and  place  may  be  proved  by  evidence  of  actual  sales  then  and 
there  of  property  of  the  same  quality,  and  even  proof  of  a  single 
sale  would  be  admissible  in  the  absence  of  l>etter  evidence. 

Council  for  the  appellee  asked  the  witness,  Bowen,  by  whom  he 
wished  to  prove  the  mare's  value,  *^  if  all  that  Mr.  Church  stated 
was  true,"  what  he  thought  the  mare  was  worth  ;  and  he  answered, 
$8,000.  The  witness,  Holten,  was  asked  ''  if  what  Mr.  Church  bad 
said  about  the  mare  was  true,  was  the  mare  worth  $8,000."  And  he 
answered  yes.  All  of  this  testimony  was  admitted  over  the  objeo* 
tions  of  the  appellant,  and  was  incompetent.  Hypothetical  ques- 
tions may  be  put  to  a  witnesb,  and  his  opinion  asked,  based  upon  one 
or  another  hypothesis ;  but  here  the  given  hypothesis,  "  if  all  Church 
said  about  the  mare  was  true,"  was  too  broad  and  far  reaching.  He 
had  said  that  he  would  not  t^ike  for  her  $5,000.  If  this  was  true  it 
would  inevitably  bias  the  opinion  of  the  witness  as  to  her  value. 
He  again  said  that  she  was  worth  $8,000,  and  if  this  was  true  there 
was  nothing  left  for  the  witness  to  say  then  than  that  if  it  is  true 
that  she  is  worth  $8,000,  she  is  worth  $8,000.  It  was  a  question  nec- 
essary answered  in  its  putting. 

The  mare  was  killed  on  a  tract  of  land  owned  and  occupied  1^ 
Church,  which  he  had  bought  from  Macklin,  who  owned  it  when 
the  road  was  constructed.  In  her  deed  conveying  the  right  of  way  to 
the  company  was  inserted  the  following  clause:  '*  And  the  said  grantor 
obligates  herself  that  she  and  those  to  whom  she  may  convey  said  ad- 
jacent lands  will  build  and  maiiftain  such  fencing  along  the  lines  of 
said  tract  as  may  be  nedessary  for  the  protection  of  the  adjoining 
lands  and  of  the  railway  company  from  accident  and  damage  from 
stock  running  upon  her  said  lands,  and  said  railway  company  will 
erect  necessary  coweaps." 

In  this  State  the  killing  or  damaging  of  any  stock  by  the  cars  of  a 
railroad  company  Is  prima  fade  evidence  of  negligence. 

The  question  in  this  case  is,  can  a  railroad  company  by  entering 
into  such  a  contract  as  this  exempt  itself  from  liability  for  negli- 
gence, in  whole  or  in  part,  in  the  face  of  the  statute  above  referred 
to? 

Upon  this  question  the  court  instructed  the  jury  thus :  If  they  be- 
lieved  from  the  evidence  that  by  reason  of  Church's  failure  to  pro- 
vide a  sufficient  fence  the  mare  escaped  from  his  land  and  went 
upon  the  company's  roadbed,  and  was  there  killed,  the  company  was 
not  liable,  unless  they  further  believed  that  after  its  servants  saw  or 
catUd^  by  the  exercise  of  ordinary  diligence^  have  seen  her^^  they,  with- 
out endangering  the  safety  of  the  train,  could  have  avoided  the  ac- 
cident, in  which  case  the  law  was  for  the  plaintiff,  and  so  they  should 
find. 

This  instruction,  in  so  far  as  it  required  the  company's  servants  to 
keep  a  lookout  for  stock  while  passing  through  the  land,  ignored 
the  contract  entirely,  gave  the  law  to  the  jury  just  as  it  would  have 
been  if  it  had  never  been  made,  and  was  in  that  erroneous,  if  the 
agreement  had  any  force  or  affected  in  any  way  the  rights  of  the 
parties. 

At  the  time  of  the  killing  of  the  mare  there  was  no  law  in  this 
State  requiring  railroads  to  fence  in  their  right  of  way  except  in  the 
same  manner  as  other  land  owners  are  required  by  law  to  do  so,  and 
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in  the  absence  of  such  a  statute  no  duty  rests  upon  thero  to  fence 
their  tracks. 

Wood,  in  the  dd  volume  of  his  work  on  Railway  Law,  page  1560. 
«ays  that  even  in  States  with  statutory  enactments  requiring  railroad 
companies  to  fence  they  may  exonerate  themselves  from  liability  by 
showing  that  the  land  owner  agreed  to  maintain  the  fence  himself. 
If  this  be  true,  there  is  certainly  no  good  reason  why  snch  a  contract 
should  not  be  binding  and  enforceable  in  a  State  where  the  company 
is  under  no  greater  duty  to  fence  its  tracks  than  is  the  owner  of  the 
land  through  which  its  road  passes. 

Lawson,  on  Bights,  Bemeaies  and  Practice,  section  1407,  says  that 
where,  by  contract  with  the  railroad,  the  fence  is  to  be  erected  by 
(the  plaintiff,  and  he  fails  in  his  performance  of  it,  he  can  not  recover 
for  an  injury  to  his  stock  resulting  from  a  defect  consequent  upon 
such  failure,  as  he  is  guilty  of  contributory  negligence. 

In  Thompson  on  Negligence,  volume  1,  pages  524  to  528,  it  is  said 
that  while  a  company  can  not  perform  its  statutory  duty  (where 
such  a  statute  exists)  by  merely  contracting  with  another  person  to 
«rect  the  fence,  if  the  performance  itself  is  insufficient;  still  if  such  a 
contract  is  maae  with  the  plaintiff,  and  he  fails  in  his  performance 
•of  it,  he  can  not  recover,  of  course,  for  an  injury  to  his  stock  result- 
ing from  the  defect. 

Shearman  and  Bedfield,  in  their  work  on  N^ligence,  sections  418 
and  419,  say  that  in  States  where  the  owners  of  cattle  are  not  bound 
to  keep  them  in,  and  railroad  companies  are  not  bound  to  keep  them 
out,  cattle  straying  upon  an  unfenced  railroad  are  not  trespassers, 
and  the  company  is  bound  to  keep  a  vigilant  watch  for  them.  But, 
•say  the  writers  further,  *'  a  railroad  company  may  protect  itself 
against  such  liabilities  by  procuring  a  contract  from  ad|oining  own- 
ers for  the  maintenance  by  the  latter  of  the  necessary  fences,  which 
will  be  a  good  defense  to  any  claims  of  the  parties  so  contracting, 
;their  grantees  and  tenants." 

Such  seems  to  be  the  rule  by  the  settled  weight  of  authorities. 

In  this  State  employes  of  a  railway  company  must  keep  a  lookout 
tfbr  stock  ;  and  if,  by  inattention  or  negligence,  they  fail  to  discover 
them  by  the  proper  use  of  the  means  at  their  hands,  the  company  is 
liable.  We  are,  however,  of  the  opinion  that  such  a  contract  as  this 
orelieves  the  employes  of  the  company  in  charge  of  its  trains  from 
the  duty  of  keeping  a  lookout  for  straying  cattle  while  passing 
through  the  lands  of  the  party,  his  grantee  or  tenant,  with  wnom  it 
was  made ;  and  thus  the  only  duty  the  company  owes  to  his  cattle 
found  straying  upon  its  track  within  such  inclosure  is  to  use  all 
.proper  means  to  avoid  Injuring  them  after  they  are  discovered  to  be 
in  a  position  of  danger. 

The  instruction,  in  so  far  as  it  required  any  greater  duty  than  this 
of  the  appellant's  employes,  was  erroneous. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 
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Gbbmam  Inbubanox  Co.  of  Fbebpobt  y.  Cx.abx,  Ao. 

Filed  February  22,  1893.     Appeal  from  Owen  Circait  Coort.    Opinion  of  the 
court  by  Judge  Barbour,  affirming;. 

1.  A  contract  of  insurance  may  be  reformed  so  as  to  express  the  irne  intent  of 
the  parties,  and  after  reformation  enforced. 

In  this  case  application  was  made  for  fire  insurance  for  certain  persons 
*'  and  ^*  the  heirs  of  another  person.  By  mistake  of  the  draftsman  the  word 
"  and ''  was  omitted  in  issuing  the  policy.  ^<f/</— That  the  heirs  referred  to 
were  entitled  to  have  the  policy  reformed  and  then  enforced. 

2.  The  transfer  of  the  policy  by  some  of  the  beneficiaries  with  the  consent 
of  the  company  did  not  divest  the  other  beneficiaries  of  their  interest  in 
the  insurance. 

3.  Parties  to  action — Limitation — As  the  action  was  instituted  by  the  real  par- 
ties in  interest  within  the  time  required  by  the  policy,  their  failure  within 
that  time  to  make  certain  persons  parties,  who  were  at  most  only  necessary 
as  nominal  parties,  did  not  deprive  them  of  the  right  to  maintain  the  ac- 
tion. 

D.  8.  Clay  and  £.  £.  Settle  for  appellant ;  Lindsay  k»  Botts  for  appellees. 

Fibemam's  Fund  Ins.  Co.  v.  Catb,  ike. 

Filed  February  22,  1893.    Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Fire  insurance — Provision  for  arbitration — Where  a  policy  of  fire  insnr* 
ance  provides  that  in  case  differences  shall  arise  concerning  the  amount  of 
any  loss  by  fire,  after  proof  thereof  has  been  received  by  the  company,  the 
matter  shall,  at  the  written  request  of  either  party,  be  submitted  to  arbitra- 
tion,  and  that  no  suit  shall  be  brought  on  the  policy  until  after  an  award 
shall  have  been  obtained  fixing  the  amount  of  such  claim  in  the  manner 
provided,  no  suit  will  lie  on  the  policy  if  such  written  request  has  been 
made  by  the  insurer  and  refused  by  the  insured.  But  where  the  policy  pro- 
vides that  the  loss  shall  be  payable  within  a  certain  time  after  the  proofs  of 
loss  are  received,  the  request  for  arbitration  must  be  made  within  that  time, 
and  not  only  within  that  time,  but  early  enough  to  permit  arbitration  to  be 
had  before  the  expiration  nf  the  time. 

2.  Same — Authority  of  attorney — Under  such  a  policy  a  request  for  arbitra- 
tion made  by  the  insurer  to  an  attorney  who  had  been  employed  by  the 
insured  merely  for  the  purpose  of  preparing  proofs  of  loss,  and  whose  em- 
ployment was  at  an  end,  was  not  sufficient,  and  even  if  it  had  been  made  to 
the  insured  himself  was  not  in  time  as  it  was  not  made  until  fifty-nine  days 
after  proofs  of  loss  were  furnished,  the  policy  providing  that  the  loss  should 
be  payable  sixty  days  after  proofs. of  loss  were  received. 

Oibson,  Marshall  £  Lochre  for  appellant;  Rogers  £  Duncan  for  appellees. 

Pbeston,  &o.  v.  Gbimxs,  ex'ob. 

Filed  February  22, 1898.     Appeal  from  Lee  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

1.  A%v/z'tfr— The  personal  representative  of  a  dead  plaintiff  may  have  the 
action  revived  in  his  name  by  filing  amended  petition  praying  for  revivor^ 
and  having  summons  thereon  served  on  the  defendants.  The  provision  of 
the  statute  authorizing  the  revivor  of  actions  by  amended  pleading  is  not 
confined  in  its  application  to  a  revivor  by  a  plaintiff  against  the  represen- 
tatives of  a  defendant  who  has  died. 
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2.  An  hfir  is  responsible  for  the  debts  of  his  ancestor  to  the  extent  of  the  estate 
received  by  him.  But  in  order  to  hold  the  heir  responsible  for  liabilities- 
created  by  the  personal  representative,  snch  facts  mnst  be  shown  as  wonld 
make  it  unconscionable  for  the  heir  to  retain  the  estate  without  recompens- 
ing the  creditor. 

3.  The  keir  can  not  be  made  liable  for  debts  of  the  ancestor,  or  for  liabilities  cre- 
ated by  the  personal  representative  in  the  absence  of  an  alleviation  that  he* 
has  received  estate  ^rom  the  ancestor.  Proof  without  allegation  will  not 
avail. 

4.  Executors  and  trustees — Termination  of  powers — Where  executors  have- 
duties  to  perform  as  trustees  under  the  will,  which  are  independent  of  their 
duties  as  executors,  their  powers  as  trustees  are  not  ended  by  their  settlement- 
and  release  as  executors. 

6.  Agents — Compensation^-'TfhQt^  an  agent,  in  dealing  with  the  property  in- 
trusted to  his  care,  places  his  interest  and  that  of  his  principal  in  antago-^ 
nism,  he  can  not  demand  compensation  for  his  services. 

An  agent  intrusted  with  the  control  of  lands  belonging  to  heirs  living  ixk 
remote  parts  of  the  State  cut  and  removed  timber  from  the  land  without 
authority  from  his  principals..  In  this  action  to  recover  compensation  for 
his  services  he  fixes  the  value  of  the  timber  thus  taken  and  charges  himseir 
with  it.  Held — That,  he  is  not  entitled  to  compensation  beyond  what  be  ha» 
received,  as  it  should  never  lie  in  the  power  of  an  agent  to  appropriate  th» 
principars  property  to  his  own  use  and  fix  the  price  be  is  to  pay  for  it,  or 
render  it  necessary  for  the  principal  to  engage  in  litigation  to  ascertain  its- 
value. 

B.  A.  Thornton  for  appellants;  John  W.  Bodmau  for  appellee. 

FOBBEB,   ^.   V.    KxiiTUOXT    MUTUAL    SeOUBITT   FuMD   Co. 

Filed  February  22,  1898.    Appeal  from  Louisville  Law  and  Equity  Court.. 
Opinion  of  the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Motion  for  new  trial — Time  for  making — In  this  ordinary  action,  in  which, 
the  law  and  facts  were  submitted  to  the  court  without  the  intervention  of  a 
jury,  as  the  motion  for  new  trial  was  not  made  within  three  drtys  after  th& 
court  filed  its  conclusions  of  law  and  fact,  it  came  too  iHte.  The  fact  that- 
counsel  for  appellant  had  no  notice  of  the  filing  of  the  conclusions  and> 
were  misled  by  the  fact  that  they  wern  filed  on  a  day  of  the  week  other  than 
that  on  which,  under  the  rules  of  the  court,  judgments  and  opinions  ar»- 
handed  down,  does  not  excuse  the  delny. 

2.  Failure  to  extept  to  conclusions  of  law — Even  if  the  motion  for  a  new  trial 
had  been  made  in  time  the  court,  in  the  absence  of  any  exception  to  the- 
condusions  of  law«  could  not  consider  anything  except  the  sufficiency   of 
the  pleadings  to  support  the  judgment.     An  exception   to  the  judgment  is- 
not  sufficient. 

Helm  &,  Bruce  for  appellants  ;  M.  Mnnday  for  appellee. 

BooBBe,  Ex^B,  V.  Beid. 

Filed  March  1,  1898.    Appeal  from  Montgomery  Circuit  Court.    Opinion  of 
the  court  by  Judge  Brent,  affirming. 

1.  Trusts — Limitation — Express  trusts  are  created  by  the  direct,  inten- 
tional, declaratory  acts  of  the  party,  and  as  to  such  trusts  the  statutes  of 
limitations  do  not  apply. 

2.  Same — Whenever  a  trustee  or  other  person  in  a  fiduciary  capacity,  act- 
ing apparently  within  the  scope  of  his  powers,  purchases  property  with  trust 
fnnds  and  takes  title  thereto  in  his  own  name  without  any  declaration  of 
trust,  a  trust  arises  in  favor  of  the  beneficiary  which  belongs  to  that  clasB- 
of  trusts  known  as  constructive  trusts,  and  as  to  such  trusts  limitation  ap- 
plies. 
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S.  Same — Purchase  with  notice  of  trust — Wherever  property  which  ie  already 
impressed  with  a  trast  of|any  kind,  express  or  by  operation  of  law,  is  oon- 
«7eyed  or  transferred  by  the  trustee,  not  in  the  coarse  of  exeontini^  and  oar- 
Tying  into  effect  the  terms  of  an  express  trust,  or  devolres  from  a  trostea 
to  a  third  person  who  is  a  mere,  yolanteer,  or  who  is  a  parohaser  with  actaal 
or  constrnotive  notice  of  the  trast,  then  saoh  heir,  deWsee  or  other  Tolontary 
<^ransferre  or  purchaser  with  notice  becomes  himself  a^  oonstractive  trnstee 
^or  the  original  beneficiary. 

An  agent  for  the  collection  of  a  debt  took  in  his  own  name  a  deed  to  land 
from  the  debtor  to  secare  the  debt.  He  afterward  sold  the  land  and  took 
the  purchase  money  notes  payable  to  himself.  He  brought  sait  upon  the 
notes  in  his  own  name,  bat  died  before  a  recorery  was  had.  His  exeoator 
compromised  the  suit  and  paid  the  amount  received  to  the  widow  with  the 
.oonsent  of  the  other  devisees.  Held—T\isX  the  agent  was  a  constrnotive 
'trustee  for  his  principal  as  to  the  land  he  received  as  security  for  the  debt, 
And  also  as  to  the  proceeds  of  the  land,  and  his  widow  held  the  moneT  re- 
'Ceived  by  her  impressed  with  the  same  trust,  and  as  she  received  it  in  1878 
4ind  suit  was  not  brought  by  the  beneficiary  to  recover  it  until  1885  the  suit 
ds  barred  by  limitation,  more  than  five  years  having  elapsed  since  the  eausa 
»of  action  accrued. 

W.  A.  Budduth  and  Tyler  A  Apperson  for  appellant ;  H.  L.  Stone  and  R. 
JKeid  Rogers  for  appellee. 

Davibss  Gbatbl  Road  Co.  v.  Covmomwsalth. 

'Filed  March  1.  1898.    Appeal  from  Daveiss  Circuit  Court.    Opinion  of  the 

court  by  Judse  Brent,  reversing. 

Indictment — Description  of  offense — Where  there  is  no  generally  known  name 
<or  a  statutory  offense  an  indictment  under  the  statute  in  designating  the 
•offense  should  give  a  brief  general  description  in  the  language  of  the 
«tatnte. 

An  indictment  against  a  gravel  road  company,  charging  it  with  the  offense 
of  **fBiling  to  keep  road  in  repair  and  demanding  and  receiving  toll  while 
oat  of  repair,"  is  not  a  good  indictment  under  section  7  of  chapter  110, 
General  Statutes,  which  provides  for  the  punishment  of  a  turnpike,  gravel 
or  plank  road  company  **  if  the  road  becomes  unfit  for  poblio  travel  and  so 
remains  four  days." 

Sweeney,  Ellis  &  Sweeney  and  Hill  &  Hill  for  appellant ;  W.  J.  Hendrick 
lor  appellee. 

LOMO   V.    DCMOAN. 

3riled  March  1,  1898.     Appeal  from  Graves  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  reversing. 

1,  To  annul  a  contract  on  t/ie  ground  of  fraudulent  representations  thoee  repre- 
:sentationB  must  be  material  and  have  induced  the  contract  to  be  made.  It 
is  not  enough  that  they  have  indirectly  contributed  to  the  transaction  or 
.supplied  a  motive  to  the  party  to  enter  into  it. 

:j.  Fraudulent  representations  as  to  value  of  goods  sold — If  no  concealment  is 
practiced  by  the  seller  in  order  to  deceive,  a  buyer  can  not  allege  fraad 
•-where  he  inspects  what  he  purchases,  and  the  defect  is  apparent*  or  where 
the  thing  purchased  was  open  to  his  inspection  so  that  by  the  exercise  of 
•  ordinary  diligence  and  prudence  he  could  have  ascertained  the  defect.  Bat 
whenever  the  seller  is  guilty  of  willful  misrepresentations  as  to  material 
facts  and  thereby  induces  a  party  to  purchase  on  terms  that  would  otherwise 
.tiave  been  withheld,  equity  will  giTe  the  buyer  relief. 

The  defendant,  a  merchant,-  representing  that  his  stock  of  merchandise 
4iad  twelve  days  before  the  time  at  which  the  representation  was  made  in- 
Toiced,  cost  and  carriage,  $1,325,  sold  to  plaintiff,  who  bought  upon  the 
rfaith  of  that  representation  au  interest  in  the  goods  and  business  for  one- 
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half  the  sum  represented  as  the  amount  of  the  invoice.  As  a  matter  of 
fact,  the  iDToioe  had  amounted  to  only  $782,  and  defendant  had  raised  the- 
figures  to  $1,825.  In  this  action  by  plHintifl  to  have  cancelled  his  note  ex- 
ecuted for  the  unpaid  part  of  the  purchase  price,  Held — That  he  is  entitled 
to  the  relief  sought.  Defendant  went  far  beyond  a  mere  expression  ol 
opinion  as  to  the  value  of  the  goods. 

Webb  &  Robertson  for  appellant ;  Smith  k  Robbins  for  appellee. 

L.  &  N.  R.  R.  Co.  y.  City  or  Louisville. 

Filed  March  1, 1893.    Appeal  from  Louisville  Chancery  Court.    Opinion  of 

the  court  by  Judge  Barbour. 

Taxation  of  railroads  by    cities — Discrimination  as  to  disccunt — As  railroad^ 
property  should  be  and  is  assessed  for  city  purposes  upon  a  different  basis 
and  in  a  manner  different  from  that  in  which  other  property  is  assessed, 
and  the  mode  of  collecting  the  taxes  is  different,  the  provision  of  the  charter- 
of  the  city  of  Louisville  offering  a  discount  to  taxpayers  who  promptly  pay 
the  taxes  assessed  against  them  does  not  embrace  railroad  companies,  but; 
in  fact  seems  to  exclude  them;   and  the  exclusion  worki»  no  wrong,  as  the 
difference  in  the  time  in  which  the  taxes  become  due  or  are  required  to  b»- 
paid  is  a  sufficient  compensation  for  the  loss  of  the  discount. 

Helm  &  Bruce  for  appellant;  Laf  Joseph  for  appellee. 

Fbebman^b  adm^b  v.  Deeb  Bbos. 

Filed  March  1,  1898.    Appeal  from  Marshall  Court  of  Common  Pleas.   Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

1.  Testimony  as  to  transaction  with  decedent — Entries  in  account  book — In  thi» 
action  by  an  administrator  upon  a  note  executed  to  his  intestate  in  which 
the  defendant  pleaded  payment  in  lumber,  entries  made  by  defendant  in  a. 
book  in  the  usual  course  of  business  and  such  as  the  business  required  to  be 
made,  were  competent  evidence  for  him,  and  he  hsd  the  right  to  testify  that 
they  were  correct,  but  it  was  not  proper  for  him  to  testify  that  he  furnished' 
the  decedent  with  lumber,  he  not  being  a  competent  witness  to  testify  orally 
before  the  jury  as  to  the  transactions  between  himself  and  decedent. 

2.  Payment — Variance — The  defendant  having  pleaded  payment  in  lum- 
ber "between  the  first  of  October,  1889,  and  the  first  of  March,  1890,'*  it  was> 
not  competent  for  him  to  prove  that  he  also  furnished  lumber  in  July  and 
August,   1889. 

8.  Introduction  of  testimony — After  the  defendant  had  introduced  his  evidence^ 
in  chief  and  the  plaintiff  had  concluded  his  testimony  it  was  not  proper  ta 
allow  the  defendant  to  introduce  other  evidence  in  chief,  no  reason  bein^ 
shown  why  it  could  not  have  been  introduced  at  the  proper  time. 

Reed  k  Oliver  for  appellant. 

CiTT  or  Louisville  v.  Johnson,  Jko. 

Filed  March  1,  1898.    Appeal  from  Louisville  Chancery  Court.     Opinion  of 
the  court  by  Judge  Barbour,  Reversing. 

1.  Suit  for  taxes — Limitation — A  tax  is  a  **liability  created  by  statute''' 
within  the  meaning  of  section  2,  article  3,  chapter  71,  General  Statutes, 
which  provides  that  *'an  action  upon  a  liability  created  by  statute,  when  no> 
other  time  is  fixed  by  the  statute  creating  the  liability,  shall  be  commenced 
within  five  years  next  after  the  cause  of  action  accrued." 

2.  Same — Under  the  act  of  May,  1884,  amending  the  tax  laws  of  the  city  of 
Lonisville,  which  should  be  treated  as  an  amendment  to  the  city  charter,  the- 
right  of  the  city  to  sue  for  taxes  does  not  accrue  until  the  1st  day  of  May 
of  the  second  year  after  the  assessment,  and  limitation  does  not  begin  to> 
run  until  then.  Prior  to  that  time  the  city  can  only  distrain  goods  and  chat- 
tels or  garnish  rents.    The  provision  of  the  act  that  all  uncollected  taxes  re— 
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nainitig  in  the  handci  of  the  receiver  on  the  Ist  6f  May  next  after  tbe 
.  assessment,  together  with  interest  from  that  date,  "shall  be  deemed  a  debt 
to  said  city  arising  as  by  contract,  and  may  be  enforced  as  saoh  by  all  rem- 
edies given  for  the  recovery  of  debts  in  any  coart  of  competent  jnrisdie- 
-  tion,^'  was  intended  to  fix  the  time  at  which  the  taxes  shall,  if  unpaid,  b^gia 
to  bear  interest,  and  not  to  fix  the  time  when  steps  can  be  taken  to  eoeroe 
their  collection  by  legal  process,  as  other  sections  prescribe  speeifleally  the 
-different  remedies  for  coercing  the  collection  of  taxes  and  the  time  in  whiob 
they  shall  be  begnn. 

8.  Implied  repeat  of  statute — As  the  act  of  May,  1884,  purports  to  be  a  com- 
plete law  in  reference  to  the  levy,  assessment  and  collection  of  taxes,  it  op- 
verates  as  a  repeal  of  a  provision  in  the  charter  authorizing  the  city  to  sue  at 
any  time. 

4.  Tax  bills  prima  facie  evidence — To  make  tax  bills  issaed  before  the  pae- 
^eage  of  the  law  of  May,  1884,  ptima  facie  evidence,  the  city  should  show  that 
they  were  anthenticated  under  the  ordinances  of  the  general  council. 

6.  Sham  pleading— It  is  proper  to  strike  from   an  answer  as   mere  sham 
vpleading  denials  of  facts  which  the  court  judicially  knows  to  be  true. 
Laf  Joseph  for  appellant;  Lane  &  Burnett  for  appellees. 

AvzBY  A  Sons  v.  Meek  . 

[S'iled  March  1, 1893.    Appeal  from  JefiFerson  Court  of  Common  Pleas.  Opin- 
ion of  the  court  by  Judge  Brent,  reversing. 

1.  Master  and  senmnt — Defectii'e  machinery — Instructions  to  Jury — In  an  action 
"by  the  servant  against  the  master  to  recover  damages  for  personal  injuria 
alleged  to  have  been  caused  by  the  negligence  of  defendant  in  furnishing 
defective  machinery  for  plaintiff's  use  it  was  error  to  give  an  instruction  au- 
thorizing the  jory  to  find  for  plaintiff  on  account  of  the  defective  condi- 
tion of  the  machinery  without  requiring  them  to  find  that  the  injury  was 
caused  by  the  defect. 

2.  Contributory  negligence — It  was  error  to  require  the  jury  to  believe,  in 
order  to  find  for  defendant  on  the  ground  of  plaintiff's  contributory  negli- 
gence, that  the  in  jury  was  ''caused"  by  plaintiff's  negligence,  as  this  required 
them  to  believe  that  it  was  caused  wholly  by  plaintiff's  negligence.  Although 
the  conseqaeuce  of  contributory  negligence  on  plaintiff's  part  was  declai^ 
in  other  instructions,  this  did  not  cure  the  error. 

8.  The  holding  of  the  Jury  for  further  consideration  of  the  case  after  they  have 
announced  that  they  can  not  agree  is  so  peculiarly  discretionary  with  the 
trial  judge  that  some  flagrant  abuse  of  discretion  must  appear  before  this 
court  will  undertake  to  control  him  in  that  respect. 

Dodd  <fc  Dodd  for  appellant;  O'Neal,  Phelps  <k  Pryor  and  Samuel  B.  Eirby 
for  appellee. 

Louisville  &  Nashville  Railbqad  Co.  v.  Smith. 

Filed  March  1,  1893.     Appeal  from  Oldham  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  affirming. 

1.  Carriers — Notice  of  claim  for  injury  to  stofk — A  provision  in  a  contract 
with  a  railroad  company  for  the  shipment  of  live  stock  by  which  the  ship- 
per agress  as  a  condition  precedent  to  his  right  to  recover  any  damages  for 

loss  or  injary  to  the  stock  that  he  will  give  to  the  carrier's  agent  at  the  piaoe 
of  destination  notice  of  his  claim  therefor,  before  the  animals  are  removed 
or  mixed  with  other  animals,  applies  only  to  a  claim  for  damages  on  ao- 
•count  of  physical  injury  done  to  the  stock  in  transit,  and  has  no  applica- 
tion to  a  claim  for  damages  on  account  of  delay  in  the  transportation  of 
the  stock. 

2.  Same — Delay  in  transportation—SeYeral  car  loads  of  lambs  which  were  de- 
livered by  plaintiff  to  defendant,  railroad  eompany,  for  shipment  started  on 
their  journey  in  the  afternoon,  and  should  have  reached  their  destination 
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liefore  6  o^olook  next  morning,  bot  did  not  arrive  antil  from  6  to  16  hours 
«ft«r  that  time.  Held — That  the  testimony  showing  these  facta  made  ont  a 
^ma  facie  oa^e  of  negligence,  and  it  devolTed  apon  defendant  to  explain 

the  delay. 

8.  Same— Measure  of  Damages — The  conrt  properly  told    the  jury  that  if 

they  beliered  that  defendant  negligently  failed  to  deliTcr  the  lambs  iDvithin  a 

reasonable  time  after  it  received  them,  by  reason  of  which  they  were  in- 
jured or  rendered  less  valnable.  they  shoold  find  for  plaintiff  the  damages 
unstained,  the  criterion  being  the  difference  between  the  market  valae  of  the 

lambs,  if  they  had  been  delivered  in  a  reasonable  time,  and  their  market 

valae  when  they  were  really  delivered. 

D.  H.  French  for  appellant ;  Morrirt  &,  Ladd  for  appellee. 

CiMoiNNATi,  Ao.,  R.  R.  Co.  V.  Gbbxn.  4IEO. 

Filed    March   1,    1898.      Appeal   from   Fayette   Conrt  of    Common   Pleas. 
Opinion  of  the  court  by  Presiding  Jadge  Yost,  reversing. 

1.  Caniers — Injury  to  iive  stock  in  transit — Negli^f^ence — In  this  action  against 
a  railroad  company  to  recover  damages  for  injury  to  live  ftt(»ck  in  transit 
under  a  contract  with  defendant  for  the  shipment  of  the  stock  from  Lex- 
ington, Ey.,  to  Atlanta,  Ga.,  plaintiffs  alleged  that  they  shipped  the  stock 
from  Mt.  Sterling  to  Lexington  in  a  car  belonging  to  another  road,  which 
was  wholly  unfit  to  make  the  trip  from  the  latter  placo  to  Atlanta,  which  oar 
•defendant  hauled  into  its  yard  at  Lexington,  instructing  plaintiffs  how  to 
onload  their  stock  therefrom  and  load  it  into  a  car  prepared  by  defendant 
-for  the  purpose,  but  that  defendant's  servants  negligently  refused  to  pat  the 
-oar  in  sach  position  that  the  stock  could  be  transferred,  and  that  they  were 
thereby  compelled  to  let  the  stock  remain  in  the  unsafe  car,  by  reason  of 
which  the  injuries  were  sostained.  Defendant  alleged  that  a  suitable  car 
was  placed  in  proper  position  for  the  transfer  of  the  stock,  and  that  plain- 
tiffs failed  to  transfer  it,  it  being  their  duty  under  the  contract  to  load  and 
nnload  the  stock.  Held— TYiht  it  was  error  to  instruct  the  jury  that  if  de- 
fendant negligently  failed  to  place  the  car  in  such  position  that  the  stock 
•could  be  unloaded  therefrom  "  they  should  find  for  plaintiff  in  a  sum  not 
exceeding  $700,"  that  being  the  amount  claimed.  This  iostruction  author- 
ized a  recovery  without  regard  to  whether  the  injury  to  the  stock  was  caused 
by  defendant's  negligence,  and  also  without  regard  to  the  damages'  really 

.sustained. 

2.  Same — Instructions  to  jury — The  court  erred  in  refusing  to  instruct  the 
jury  that  if  they  believed  defendant  placed  the  car  in  which  the  stock  was 
delivered  to  it  in  such  position  that  the  stock  could  be  conveniently  un- 
loaded from  said  car,  and  that  the  plaintiffs  then  failed  to  unload  said  stock 
from  said  car,  they  should  find  for  defendant 

C.  B.  Simrall  and  R.  A.  Thornton  for  appellant  ;  Beaachamp  &  Allen  for 
.appellees. 

Pettx  &  Bbo.  v.  Mebbitt. 

Filed  March  1,  1893.     Appeal  from  Washington  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  affirming. 

Separation  of  conclusions  oj  iozi*  and  fact — When,  in  an  ordinary  action,  the 
law  and  facts  are  submitted  to  the  court  without  the  intervention  of  a  jury, 
and  the  court  fails  to  state  io  writing  the  conclusions  of  fact  found  sepa- 
rately from  the  conclusions  of  law,  the  only  question  for  consideration  upon 
aotappeal  from  the  judgment  is  as  to  the  sufficiency  of  the  pleadings. 

W.  C.  McChord  for  appellants  ;  Clements  &  Lewis  for  appellee. 

Louisville  &  Nashville  Railboad  Co.  v.  Thompson. 

J'iled  March  8, 1893.    Appeal  from  Hopkins  Circuit  Court.    Opinion  of  the 
court  by  Jndge  Brent,  reversing. 
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Railroads^ Duty  to  trespassers — A  railroad  company  owes  to  pertons  walk* 
ing  on  its  track  at  a  point  where  its  right  to  the  use  of  the  track  is  ezela- 
sive  of  the  public  no  duty  except  to  gnard  against  injory  to  them  after  it  is 
made  aware  of  their  peril,  its  seryants  in  charge  of  its  trains  not  being 
bound  to  anticipate  their  presence  on  the  track.  And  the  fact  that  a  per- 
son walking  on  the  track  at  such  a  place  is  suddenly  overcome  by  sickness 
and  tbus  rendered  helpless  does  not  impose  upon  the  company  any  greater 
degree  of  care  than  it  owes  to  persons  in  full  vigor  of  mind  and  body. 

Gk>rdon  4;  Gk>rdon  for  appellant. 

Metbb,  Ao.  v.  Zbll. 

Filed    March  8,   1893.    Appeal  from  Louisville    Law   and   Equity   Court. 

Opinion  of  the  court  by  Judge  Brent,  reversing. 

Assessments  for  street  improvements — Where  an  alley  lies  wholly  within  one  of 
the  quarters  of  a  square  in  the  city  of  Louisville  only  property  within  that 
quarter  of  the  square  can  be  assessed  to  pay  for  the  cost  of  its  improve- 
ment. 

H.  ^.  Lane  for  appellants  ;  Bright  &  Brandeis  for  appellee. 
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City  of  Covingtox  v.  McDonald,  Ac. 
{^Filed  Feb.  2,  1898.) 

Dfdkaiion  of  street — Evidence — In  this  action  in  which  a  city  is  claiming 
that  a  certain  strip  of  groand  was  by  implication,  as  shown  by  varions  convey- 
ances of  the  property,  dedicated  to  public  nse  as  a  street,  the  evidence  shows 
that  all  the  conveyances  of  the  property  have  included  the  strip  in  dispnte 
as  a  part  of  the  land  conveyed,  and  that  the  center  of  a  certain  street  ex- 
tended has  been  referred  to  in  the  deeds  merely  as  a  landmark  and  not  to 
evidence  a  dedication.  Mach  of  the  strip  is  in  no  condition  for  use  as  a 
street,  and  one-half  of  it  could  not  be  now  so  nsed,  therefore,  neither  a  ded- 
ication nor  an  acceptance  of  the  strip  as  a  street  can  fairly  be  inferred  from 
the  evidence. 

W.  P.  Byrne  for  appellant. 

Collins  &  Fenley  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  act  of  appellee,  McDonald,  complained  of  in  this  action  by  ap- 
pellant, the  city  of  Covington,  is  the  inclosure  as  part  of  his  premi- 
ses the  southern  half  of  what  is  claimed  to  be  Sixteenth  street, 
between  Madison  and  Washington  streets;  and  the  question  involved 
is  whether  the  parcel  so  inclosed  is  part  of  a  public  street. 

It  appears  that  in  a  division  of  lands  of  Richard  Southf>:ate,  made 
many  years  ago,  a  block  now  lying  within  the  corporate  limits  of 
Covington  was  allotted  to  Richard  H.  Southgate,  and  that  in  1860 
that  block  was  divided  between  his  two  sons,  Richard  H.  Southgate 

and  C.  F.  Southgate,  lot  No.  1  falling  to  the  latter,  who,  in  , 

conveyed  it  to  Clements,  under  whom  McDonald  holds  by  lease  for 
a  term  of  years  that  was  executed  in  1887, 

vol.  14 — 52  r-^  T 
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There  is  no  evidence  of  an  express  dedicfltion  of  the  land  in  dis* 
pute  for  a  public  street  having  ever  been  made;  and  such  dedication, 
if  established  at  all,  must  be  by  implication  from  the  language  of 
<]ceds  by  which  the  title  has  been  succeasively  passed. 

On  the  map  of  the  lands  of  Bichard  Southgate,  as  divided,  a 
dotted  line  was  made  along  the  center  of  what  is  called  Sixte^ith 
street,  between  Madison  and  Washington,  though  it  was  not  desig- 
nated by  name  as  a  street.  On  the  contrary  a  note  was  written  on 
the  map  to  the  effect  that  the  survey  and  calculations  were  made 
from  the  center  of  streets,  supposing  that  if  ever  laid  out  in  lots  the 
streets  would  be  extended. 

In  the  report  of  commissioners  who  made  the  division  between 
Bichard  H.  Southgate,  jr^  and  C.  F.  Southgate,  in  1860,  lot  No.  1 
of  block  12,  allotted  to  C.  F.,  is  described  as  beginning  at  the  Junc- 
tion of  the  center  of  Sixteenth  and  Madison  streets;  thence  with 
-center  of  Madison  street  south  ward  225  feet  to  lot  No.  2;  thence  ex- 
tiending  in  parallel  lines  westward  269  feet  to  a  fifty-foot  street. 

About  the  same  description  of  lot  No.  1  was  given  in  the  deed  of 
partition  between  Kichard  H.  and  C.  F.  Southgate,  and  the  subse- 
quent deed  of  the  latter  to  Clements.  But  the  strip  of  land  in  dis- 
pute is  included  in  all  the  plats  and  deeds,  and  title  thereto  conveyed 
to  the  respective  vendees  without  any  condition  or  reservation.  So 
that  the  most  that  can  be  implied  from  the  language  of  the  deeds  is 
that  Sixteenth  street  was  recognized  as  an  existing  landmark.  It 
does  not,  however,  follow  that  part  between  Madison  and  Washing- 
ton, as  now  claimed  by  appellant,  was  so  recognized,  but  rather  that 
part  east  of  Madison,  which  is  now  a  public  street. 

Uii  to  the  time  lot  No.  1  was  leased  to  and  taken  possession  of  by 
McDonald  it  was  a  common  uninclosed,  and  though  Sixteenth  street 
«ast  of  Madison  may  have  been  used  as  a  public  thoroughfare,  it  had 
not  been  so  used  west  of  Madison,  nor  except  the  north  half  is  it 
«ven  now  fit  for  use. 

It  has  been  held  by  this  court  that  where  a  sale  of  lots  takes  place 
according  to  maps  showing  squares,  lots  and  streets  laid  out,  and 
•such  lots  are  conveyed  by  deeds  describing  them  as  binding  on  or  by 
designated  streets,  a  dedication  may  be  implied  for  benefit  of  pur- 
chasers of  adjacent  lots,  whose  rights  thus  become  involved  whether 
the  municipality  has  formally  accepted  the  dedication  or  not.  (Bo- 
man  V.  Town  of  Portland,  8  B.  M.,  237;  Wickliflfe  v.  City  of  Lex- 
ington, 11  B.  M.,  165.) 

But  lot  No.  1  was  not  so  described  in  any  of  the  deeds  by  which 
title  to  it  was  passed;  nor  are  the  rights  of  purchasers  from  a  common 
vendor  at  all  involved  in  this  case.  On  the  contrary  lot  No.  1  is  so 
described  as  to  include  a  part  of  Sixteenth  street  extended,  and  in 
virtue  of  the  deeds  title  to  the  parcel  in  dispute  has  been  conveyed 
to  the  purchaser,  Clements,  as  had  been  done  to  his  vendor;  and,  in 
such  case,  it  must  appear  there  w*as  a  dedication  by  the  original  or 
some  intermediate  proprietor  of  the  land  claimed  as  a  street,  and  that 
it  was  accepted  by  the  municipality,  otherwise  a  subsequent  pur- 
chaser can  not  be  aivested  of  the  title  or  possession.  All  that  can  be 
reasonably  inferred  from  the  various  deeds  and  maps  is  that  an  ex- 
tension of  Sixteenth  street  might  sometime  in  future  be  made  when 
the  owner  could,  at  his  election,  dedicate  his  land  for  the  purpose  or 
demand  compensation. 

But  the  evidence  in  this  case  shows  that  at  the  date  of  the  original 
division  of  Bichard  Southgate's  lands,  as  well  as  when  the  parution 
was  made  between  Bichard  H.  and  C.  F.  Southgate,  the  land  de- 
scribed as  lot  No.  1  was  not  needed  for  a  public  street,  and  would 
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probably  not,  if  dedicated,  have  been  accepted  and  appropriated  tor 
that  purpose  by  the  city  of  Covinj^ton;  for,  though  now  claiming  the 

Eared  in  dispute  as  part  of  Sixteenth  street,  it  has  not  been  improved 
y  the  municipality. 

It  seems  to  us  very  clear  there  never  has  been  any  dedication  by 
Clements  or  any  of  his  vendors  of  the  land  claimed  by  appellant, 
and  the  lower  court,  therefore,  properly  instructed  the  jury  to  find 
(for  defendant. 
Judgment  affirmed. 


Brandts'  ex'or  v.  Donnelly. 
(Filed  Feb.  25,  1893.) 

Liability  of  indemnitor  of  the  surety  of  a  personal  representative — The  surety  of 
«  personal  represeotatWe  ean  not  recover  of  one  who  has  execated  an  in- 
demnifying bond  parsnant  to  chapter  104,  General  Statotes,  his  attorneys* 
iees  for  prosecotin);  an  appeal  to  the  Coart  of  Appeals  from  a  jadgment  in 
favor  of  the  distributees  of  the  estate  a^jainst  him  for  a  failure  of  the  per- 
;Sonal  representative  to  aooonnt  for  the  estate  received  by  him,  when  the 
indemnitor  neither  requested  nor  in  any  manner  induced  the  taking  of  the 
appeal;  nor  can  he  recover  from  such  indemnitor  the  cost  of  printing  the 
brief  of  his  attorney  on  the  appeal. 

But  the  indemnitor  is  liable  for  all  court  costs,  including  the  costs  on  the 
appeal  and  for  the  10  per  cent,  damages  awarded  on  the  affirmance  of  the 
Judgment  by  the  appellate  court. 

Cleary  d  Hamilton  for  appellant. 

Hallam  <&  Myers  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Section  I  of  chapter  104  of  the  General  Statutes  provides  that  if  a 
surety  on  the  bond  of  a  personal  representative  wishes  to  be  relieved 
from  future  liability,  and  to  obtain  indemnity  for  such  as  may  have 
been  incurred,  or  either,  he  may  by  notice  require  the  principal  obli- 
gor to  appear  before  the  court  in  which  the  original  bond  was  given, 
and  if  a  new  bond  (see  section  6,  same  chapter}  is  given,  it  shall  op- 
erate as  a  discharge  of  the  surety  from  all  liability  for  the  acts  of 
the  principal  thereafter  done;  and  if  the  object  be  so  specified  the 
bond  ^hall  contain  a  stipulation  or  covenant  to  indemnify  the  surety 
against  any  loss,  cost  or  damage  legally  incurred  by  reason  of  said 
suretyship. 

In  the  Kenton  County  Court,  on  the  27th  of  June,  1879,  E.  H. 
Brandts,  the  intestate  of  the  appellant,  executed  bond  as  surety  of 
one  L.  J.  Blakely,  administrator  of  John  Pepuer,  deceased,  cove- 
nanting, in  the  usual  form,  that  Blakely  should  well  and  truly  ad- 
minister the  goods,  etc.,  of  Pepper,  and  further  covenanting  to  in- 
demnify Charles  bonnelly,  now  the  appellee,  and  who  was  the 
former  surety  of  said  Blakely,  as  administrator  of  said  Pepper,  against 
an V  loss,  cost  or  damages  legally  incurred  by  reason  of  nis  surety- 
ship. 

It  appears  that  prior  to  the  execution  of  this  bond  there  had  come 
.to  the  hands  of  Blakely  of  the  estate  of  Pefi'er  some  $4,000.  to  pro- 
Tide  against  the  possible  payment  of  which  by  himself,  Donnelly 
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had  taken  the  proper  steps  to  ohtain  the  indemnifying  bond  of 
Brandts,  of  June,  1879,  as  provided  for  under  the  sections  of  the 
statute,  simra. 

Thereafter,  in  March,  1881,  William  Pepper,  sole  distributee  of 
John  Pepper,  instituted  his  action  against  Brandts  and  against  Don- 
nelly, on  their  respective  bonds,  to  recover  the  amount  allege<I  to  be 
in  Blakely's  hands,  or  wasted  by  him,  coming  to  said  distributee. 
Pending  the  action  various  payments  were  made  on  the  demand — 
possibly  by  Brandts,  who,  however,  died  in  1885,  and  the  action  was 
thereupon  discontinued  as  to  him. 

In  September,  1888,  Pepper  recovered  judgment  against  Donnelly, 
who  then  appealed  to  this  court,  when,  in  March,  1891,  the  judg- 
ment was  affirmed.  The  amount  of  it,  including  the  debt,  interest 
and  costs,  up  to  July  21,  1891,  was  $3,010.30.  To  recover  which,  and 
also  the  sum  of  $230.45  paid  his  attorneys  in  his  defense  of  said  suit, 
and  also  $20,  the  cost  of  printing  a  brief  in  the  Court  of  Appeals,  the 
appellee  brought  this  acti(^n  against  the  executor  of  Brandts.  His 
petition  sets  out  in  detail  the  foregoing  facts.  The  appellant,  as  such 
executor,  filed  his  answer  in  some  seven  paragraphs,  to  each  of  which 
a  general  demurier  was  sustained.  He  tendered  an  amended  answer 
which  was  rejected,  and  declining  to  plead  further  judgment  was 
rendered  against  him  de  bonis  teslaton's,  and  from  this  he  appeals. 

By  his  first  paragraph  he  denies  that  Donnelly  caused  a  written 
notice  to  be  served  on  Blakely  to  appear  and  execute  the  bond  of 
June,  1879,  and  his  counsel  insist  that  thereby  the  county  court  of 
Kenton,  by  reason  of  its  being  a  court  of  limited  jurisdiction,  could 
not  accept  the  bond  voluntarily  executed  by  Brandts.  He  denies 
that  Blakely  and  Brandts  executed  and  acknowledged  such  bond 
^^pursuanl  to  such  uodce^^^  or  that  such  bond  was**ci?«/;y"  accepted,  etc. 

In  another  paragraph  he  alleges  that  the  bond  in  question  was 
signed  in  the  clerk's  office  and  not  in  the  courthouse,  and  that  the 
judge  made  no  order  allow  ing  said  bond  to  l)e  executed. 

The  statute  of  limitation  is  ?ilso  i)leaded  in  another  paragraph^ 
although  Donnelly's  damnification  had  occurred  only  a  few  months 
before  the  institution  of  the  action.  The  annihilation  of  the  trust  is 
set  up,  based  on  the  alleged  final  distribution  of  the  assets  in  the  ex- 
ecutor's hands. 

That  these  averments  are  wholly  insufficient  to  support  a  defense 
is  manifest,  and  without  burdening  the  record  with  detail  it  issufS- 
cient  to  say  that  nowhere  in  the  answer  or  amended  answer  is  there 
to  be  found  a  statement  of  fact  sufficient  to  constitute  or  support  a 
defense,  unless  in  the  fifth  paragraph  of  the  original  answer  as 
amended. 

There  the  defendant  denies  that  the  plaintiff  is  entitled  to  be  re- 
imbursed for  the  expenditures  in  the  way  of  interest,  costs,  lawyers* 
fees  or  any  other  expenses  paid  or  incurred  since  the  judgment  in 
the  Pepper  ca?e,  of  September  21,  1888,  and  he  alleges  that  embraced 
in  the  sum  sue<l  for  are  the  sums  of  $230.45  for  attorneys'  fees,  $20  for 
printing  brief,  $229.90  for  10  per  cent,  damages  on  supersedeas,  $120 
for  officers'  fees  and  costs,  all  incurred  after  the  judgment  of  Sep- 
tember, 1888,  and  incurred  by  reason  of  the  alleged  unnecessary 
appeal  of  said  Donnelly. 

These  denials  and  statements,  we  think,  are  sufficient  to  raise  the 
legal  question  as  to  whether  these  extraordinary  costs  can  be  recov- 
ered of  the  indemnitor  on  the  bond  of  June,  1879. 

It  seems  certain  enough  that  the  legal  or  court  costs,  including  the 
damages  on  affirmance  of  the  judgment  in  the  Appellate  Court,  are 
embraced  expressly  in  the  language  of  the  bond.    These  costs  and 
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damages  are  the  precise  liabilities,  against  paying  which  the  indem- 
nitee provided  by  obtaining  this  bond. 

This  cost  and  expense  tlie  appellant  could  have  stopped  at  any 
time  by  paj'ing  the  debt  his  intestate  had  bound  hiniscir  to  pay,  or 
even  by  notifying  the  appellee  not  to  prosecute  the  appeal  unless  at 
his  own  expense.  The  general  rule  seems  to  be  that  in  cases  of  this 
kind  all  such  cost  may  be  recovered  where  nothing  appears  to  indi- 
cate bad  faith  in  making  the  defense,  and  in  this  way  incurring 
cost. 

But  the  general  rule  seems  otherwise  when  it  comes  to  extraordi- 
nary costs,  such  as  attorneys'  fees,  etc.;  and  certainly  in  the  absence 
of  a  showing  that  these  fees  were  incurred  for  the  benefit  or  at- 
tempted benefit  of  Brandts'  estate,  or  at  the  instance  of  his  executor, 
the  appellant  should  not  beheld  bound  for  them.  The  appellee  could 
have  stopped,  and  that  too  with  the  consciousness  of  having  done  all 
he  could  to  prevent  recovery,  upon  the  rendition  of  the  judgment  in 
September,  1888.  The  action  had  been  instituted  in  March,  1881, 
and  more  than  seven  years  had  elapsed  before  this  Judgment  was 
obtained. 

The  appeal  may  have  been  taken  solely  or  mainly  to  benefit  Don- 
nelly. It  may  have  been  done  without  any  reasonable  or  probable 
expectation  of  success,  and  may  not  have  been  on  the  merits  of  the 
case,  but  with  the  knowledge  that  its  prosecution  could  not  in  any 
wise  result  beneficially  to  the  estate  of  Brandts. 

Therefore,  solely  for  the  reason  that  it  allows  these  two  items  of 
$230.45  and  $20,  the  judgment  of  the  lower  court  is  reversed,  with  di- 
rections to  enter  judgment  in  accordance  with  this  opinion 

In  such  cases  \l  would  seem  that  unless  the  indemnitor  encouraged 
or  directed  a,  continuation  of  the  defense  by  appeal,  or  upon  the 
whole  case  such  a  course  appeared  palpably  to  his  advantage,  such 
extraordinary  costs  are  not  chargeable  to  him. 


Brown,  <Sc.  v.  Vancleave,  &c. 
(Filed  March  9,  1893— i\o/  to  be  reported,) 

1.  The  chancellor  has  the  power  to  order  a  restitution  by  a  purchaser  of  stock  sold 
onderia  jadgment  r<iudered  the  chaucellor  which,  on  appeal,  is  decided  to  be 
void. 

2.  Void  Judgment — Appeals — A  party  may  waive  objection  to  the  hearing  of 
an  appeal  from  a  void  jadgemeut,  before  a  motion  made  in  the  trial  coart  to 
•set  it  aside,  by  failin^^  to  move  to  dismiss  the  appeal. 

The  judgment  orderiug  the  sale  of  the  stock  involved  was  void  and  not 
voidable  merely,  although  an  appeal  therefrom  was  heard  and  disposed  of 
by  this  court  bi'fore  a  motion  made  in  the  trial  court  to  set  it  aside,  no  ob- 
jection to  the  hearing  of  the  appeal  on  that  account  having  been  made  by 
Ibe  appellee. 

B.  F.  Buckner  and  K.  W.  Woolley  for  appellants. 

C.  B.  Seymour  and  O'Neal,  Jackson,  Phelps  &  Pryor  for  appellees. 
Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  seems  to  us  there  can  be  no  trouble  in  determining  the  power  of 
the  chancellor  in  a  case  like  this,  and  no  reason  exists  for  denying 
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the  relief  asked.  The  matter  in  controversy  between  the  parties 
had  been  fully  litigated  and  a  final  Judg:ment  rendered. 

The  question  involved  was  as  to  the  liability  of  the  appellant^ 
Brown,  on  a  note  of  $4,000,  and  to  secure  that  liability  the  stock  of 
Brown  in  a  certain  corporation  had  been  attached  in  the  hands  of 
Ourbacker  to  pay  the  debt. 

The  court  on  final  hearing;  adjudged  that  Brown  was  liable  to  the 
extent  of  $510,  and  adjudged  that  the  stock  would  be  sold  unless 
Brown,"  the  appellant,  paid  the  money  in  ten  days.  The  money  was 
paid  and  the  judgment  satisfied. 

After  this  was  done  Vancleave,  the  plaintiff,  filed  what  he  calls  an 
amended  petition,  setting  up  the  fact  that  the  stock  had  been  pledged 
in  the  hands  of  Ourbacker  to  secure  the  whole  note.  It  was  not  a 
supplemental  petition  based  upon  the  alleged  discovery  of  facts  en- 
titling the  party  to  a  new  trial,  but  an  amended  petition  offered  and 
permitted  to  be  filed  after  final  judgment  over  the  objections  of  the 
defendant; 

On  this  amended  petition  a  judgment  was  rendered  and  the  stock 
sold  and  purchased  at  a  nominal  sum  by  the  plaintiff,  Vancleave, 
and  by  him  assigned  to  his  coappellee,  Smyser.  The  confirmation 
of  the  sale  was  objected  to,  una  on  the  appeal  to  this  court  with 
Vancleave  and  Smyser,  both  appellees,  it  was  held  the  entire  pro- 
ceeding was  a  nullity  and  the  case  remanded.  On  the  return  of  the 
case,  Smyser  having  obtained  a  transfer  of  the  stock,  the  appellant^ 
Brown,  moved  for  restitution  and  that  the  assignment  of  the  stock 
to  Smyser  be  erased,  it  haying  been  made  by  the  court's  commis- 
sioner. 

The  court  refused  to  order  restitution  upon  the  ground  that  the 
judgment  was  erroneous  and  not  void  and  the  title  passed  to  the 

gurchaser.  The  facts  alleged  in  the  petition  were  not  only  litigated 
ut  the  order  confirming  the  sale  on  the  ground  that  the  entire  mat- 
ter had  been  disposed  of  by  a  final  judgment,  and  that  the  iudgment 
was  void  admits  of  but  little  doubt,  and  so  this  court  held  on  the 
original  appeal ;  and  such  proceedings  should  be  held  void,  for  the 
reason,  if  no  other,  that  parties  litigant  could  never  be  able  to  get 
out  of  court.    There  would  be  no  end  to  litigation. 

It  is  argued,  however,  that  the  judgment  on  the  amendment  was 
not  void,  for,  if  so,  this  court  had  no  jurisdiction  of  the  appeal  until 
a  motion  was  made  to  set  aside  the  judgment  below. 

We  see  no  reason  why  this  objection  may  not  be  waived  by  failing 
to  take  advantage  of  it  in  this  court  by  motion  to  dismiss.  This 
court  certainly  had  jurisdiction  of  the  appeal  and  the  questions  in- 
volved in  it,  and  if  not  a  final  order  when  the  parties  appear  and 
make  no  objection,  the  judgment  of  this  court  is  as  bindmg  as  if 
there  was  a  final  judgment.  Proceeding  then  on  the  theory  that  the 
judgment  was  void,  it  is  again  argued  that  the  chancellor  had  no 
power  over  it,  because  he  must  be  then  regarded  as  acting  in  his  in- 
dividual and  not  his  otticial  capacity.  With  proper  respect  for 
learned  counsel  we  think  it  unnecessary  to  respond  to  the  sugges- 
tion. 

The  power  to  restore  this  property  rightly  belonged  to  the  chan- 
cellor, and  if  he  had  no  Jurisdiction  to  order  it  sold  he  had  the  juris- 
diction to  have  it  brought  hack  into  court  and  to  pla(*e  the  parties  in 
the  same  position  they  were  before  the  void  judt^ment  was  rendered. 

The  judgment  is  reversed  and  remanded,  with  directions  to  order 
a  return  of  the  stock  and  a  cancellation  of  the  assignment,  and  for 
proceedings  consistent  with  this  opinion. 
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Bradbury  v.  Walton,  Ac. 
ilHled  March  11,  1893.) 

1.  Closing  of  lateral  highways  within  one  mile  of  a  turnpike — Constitutional 
law — The  act  forbidding  the  opening  of  lateral  road8  within  one  mile  of  a 
turnpike,  and  requiring  such  lateral  roads  to  be  closed  (article  13,  chapter 
110,  General  Statotes)  is  constitational. 

2.  Same — Res  adjudicata — Damages — Where  one  of  several  landowners, 
through  whose  lands  a  lateral  road  within  one  mile  of  a  turnpike  runs, 
closes  snoh  road  by  placing  obstructions  thereon  on  his  own  land,  in  parsn- 
ance  of  an  order  of  the  county  court  directing  that  such  lateral  road  be 
dosed,  he  is  not  liable  in  damages  for  so  closing  the  road  to  another  person 
whose  land  lies  on  such  road,  and  who  resisted  in  the  county  court  the  order 
directing  it  to  be  closed. 

Bo  long  as  the  order  of  the  county  court,  directing  the  lateral  road  to  be 
closed,  remains  unreTersed,  it  is  binding  on  the  public  and  all  partiea 
to  the  preceedincrs  it  which  it  was  rendered,  and  one  of  the  partiea 
thereto  can  not  maintain  a  suit  against  another  of  such  parties  for  closing 
such  highway,  nor  will  be  be  heard  to  claim  that  the  statute  on  which  the 
county  court  bases  the  order  is  unconstitutional,  he  having  taken  no  appeal 
therefrom.  ' 

Edward  W.  Hines,  Cochran  &  Son  and  T.  C.  Campbell  for  appel- 
lant. 

E.  L.  Worthington  and  Garrett  S.  Wall  for  appellees. 

Appeal  from  Mason  Circuit  (>)urt. 

Opinion  of  the  court  by  Judge  Pryor. 

The  contention  by  the  appellant  in  this  case  is  that  the  statute  au* 
thorizing  the  county  court  to  close  lateral  roads  or  what  is  known  as 
ordinary  highways  when  running  within  a  certain  distance  of  a 
turnpike  road  (one  mile)  is  unconstitutional.  It  appears  from  the 
petition  filed,  in  which  it  is  alleged  that  the  closing  of  a  lateral  road 
by  the  defendant  was  an  iuterrerance  with  the  right  of  the  appellant 
to  pass  from  one  part  of  his  land  to  another,  that  the  road  had  been 
ordered  closed  by  the  county  court  of  Mason  in  a  proceeding  under 
chapter  110  of  the  General  Statutes  to  which  the  appellant  was  a 
party,  and  that  he  appeared  in  that  court  and  resisted  the  motion. 

It  seems  to  us  that  proceeding  must  bar  the  recovery  of  the  appel- 
lant in  this  case.  The  appellee  ck)sed  the  highway  on  his  own  land^ 
and  by  virtue  of  the  judgment  of  the  county  court,  and  until  that 
order  is  reversed,  it  is  binding  on  both  the  public  and  the  appellant. 
It  is  argued,  however,  that  the  act  is  unconstitutional,  and  if  so 
the  judgment  of  the  county  court  is  a  mere  nullity;  and  if 
this  view  of  the  question  wms  even  conceded,  with  the  broad  and 
almast  unlimited  power  of  county  courts  over  the  highways  of  the 
State  within  their  jurisdiction,  it  must  be  held  that  a  proceeding  to 
close,  alter  or  discontinue  a  public  road  with  the  party  complainings 
a  party  to  that  proceeding,  and  a  judgment  entered,  such  a  judg- 
ment must  be  deemed  conclusive  so  l(mg  as  it  remains  in  force. 

The  appellee  closed  the  road  on  his  own  land,  and,  therefore,  no 
trespass  was  committed  by  an  entry  on  appellant's  land,  and  unless 
the  latter  had  some  right  of  property  in  this  easement,  not  only  on 
his  own  land  but  on  the  land  of  the  appellee,  no  action  can  be  main- 
tained by  reason  of  the  wrong  complained  of.  The  public  highways 
of  the  State  known  as  county  roads  are  opened  and  maintained  for 
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the  public  and  not  for  mere  individual  use ;  and  whenever  it  may  be 
deemed  proper  to  close,  alter  or  discontinue  a  county  road  the  powtf 
is  given  to  the  county  court  to  make  such  changes  as  may  be  coo- 
ducive  to  the  public  welfare,  and  the  right  to  dose  a  highway  that 
affects  the  travel  on  a  turnpike  is  expressly  given  the  county  court 
to  be  exercised  only  when  the  public  good  requires  it,  and  d  this 
the  county  court  must  be  the  exclusive  judge  and  its  action  only  sub- 
ject to  review  by  some  higher  tribunal.  It  was  to  encourage  the 
construction  of  better  and  more  permanent  roads  for  the  conveni- 
ence of  trade  and  travel  and  to  prevent  the  avoidance  of  tum|Hke 
gates  that  the  statute  w&s  enacted,  and  in  such  cases  mere  private 
convenience  has  been  subordinated  to  the  public  good. 

A  private  citizen  has  no  right  of  property  in  a  public  road,  al- 
though it  passes  over  his  own  land,  unless  he  owns  the  land  itself 
subject  to  the  easement. 

If  the  owner  of  land  abutting  on  a  public  road  has  a  right  of  prop- 
erty in  the  easement  it  necessarily  follows  that  no  change  or  altera- 
tion can  be  made  without  first  making  compensation  to  the  owner, 
as  it  would  be  a  taking  of  private  property  for  public  use  without 
compensation;  but  he  has  no  other  interest  except  such  as  is  com- 
mon to  the  entire  public* ;  and  while  he  is  the  owner  of  the  land  and 
the  road  is  discontinued  its  use  then  reverts  to  him  to  the  extent  he 
has  title,  but  no  further. 

This  court,  in  the  case  of  Lexington  &  Ohio  R.  R.  Go.  v.  Apple- 
gate,  8  Dana,  209,  recognizes  the  distinction  between  the  streets  of  a 
town  or  city  and  an  ordinary  public  way.  *'An  ordinary  public 
way,"  says  the  court  in  that  case,  **  may  be  discontinued  or  applied 
to  some  other  public  purpose  than  that  for  which  it  was  first  estab- 
lished without  any  legal  liability  for  pecuniary  compensation  to  the 
local  public  or  to  any  owner  of  adjoining' land,  because  neither  such 
public  nor  proprietor  had  any  right  of  property  in  the  way,  or  any 
other  legal  interest  in  it  than  that  which  was  common  t<»  all  people." 

The  distinction  is  this:  Ordinary  highways,  or  what  are  termed 
county  roads,  are  created  by  law  for  the  public  and  the  land  or  its 
use  taken  from  the  owner  in  the  first  place  by  paying  him  its  value, 
or  there  may  be  sometimes  such  a  dedication  by  the  individual  owner 
and  an  acceptance  by  the  county  court  as  will  create  this  easement 
without  compensation. 

The  streets  of  a  town  or  city  are  acquired  by  grant  with  the 
Implied  right  of  ingress  and  egress  to  the  abutting  lot  owner,  the 
grantor  or  the  party  making  the  dedication  saying  to  the  owners  of 
lots,  this  right  of  ingress  and  egress  you  shall  have ;  but  not  so  with 
an  ordinary  public  road.  The  State  creates  the  easement  for  the 
entire  public;  its  use  is  that  of  the  public,  one  citizen  having  as 
much  right  to  this  use  as  the  other;  and  when  its  abandonment  or 
nonuser  is  deemed  necessary  for  the  public  good  the  county  court  may 
discontinue  it  altogether,  and  in  that  tribunal  the  question  must  be 
made. 

In  the  case  of  the  Campbell  Turnpike  Co.  v.  Dye,  Ac,  18  B.  M., 
761,  the  construction  of  this  same  statute  was  the  matter  in  contro- 
versy. The  statute  reads:  *'  No  lateral  road  shall  be  opened  to  and 
from  the  same  places  now. connected  by  any  turnpike  or  plank  road, 
or  which  may  hereafter  be  so  connected,  as  to  run  within  one  mile 
of  such  road ;  and  any  such  lateral  road  now  in  use,  or  which  may 
hereafter  be  in  use,  shall,  by  order  of  the  county  court,  be  shut  up 
and  closed.  But  such  lateral  roads  shall  not  be  precluded  from  so 
running  as  near  as  a  mile  for  the  distance  of  one  mile  from  any  town 
or  city." 
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The  court,  in  alluding  to  the  argument  made  by  counsel  as  to  the 
individual  injury  that  must  result  to  the  owner  of  the  abutting  land, 
expressed  the  opinion  that  no  such  questions  could  be  raised  on  the 
hearing  in  the  county  court,  the  statute  being  imperative  as  to  dis- 
continuing the  road ;  all  the  county  court  couldldo  was  to  obey  the 
statute.  It  is  true  the  constitutional  question  was  not  raised  in  that 
case,  but  the  inconveniences  resulting  to  the  land  owners  were  greater 
in  that  case  than  in  this,  and  such  as  to  suggest  to  court  and  counsel 
the  importance  of  a  careful  consideration  of  the  question;  and  be- 
sides this  court  has,  since  the  case  referred  to,  passed  upon  the  rights 
of  the  land  owner  in  this  cluss  of  cases  more  than  once  in  MS.  opinions; 
and  while  no  constitutional  question  was  made,  we  are  satished  the 
statute  would  have  been  held  valid  in  those  cases  as  it  must  be  in 
this. 

Judgment  sustaining  the  demurrer  to  the  petition  is  affirmed. 


Reynolds  v.  White,  Ac. 

(Filed  March  11,  1893. J 

Mortgage — Adverse  possession — The  owner  of  an  undivided  half  interest  in 
a  tract  of  land  in  1852  mortf^aj^ed  it  to  his  cotenants.  He  was  never  able  to 
pay  the  mortflfage  debt.  Shortly  after  1852  the  mortga^^ees  entered  upon  the 
tract,  exercised  acts  of  ownership  and  claimed  the  whole  of  it  until  their 
deaths.  The  mortgagor  lived  near  the  land  and  without  protest  permitted 
the  heirs  of  the  mortgagees  to  have  the  whole  of  the  land  divided  among 
themselves  in  1875,  aud  thereafter  to  claim,  possess  and  sell  different  parts 
of  it.  In  this  action,  Held — That  possession  and  claim  of  ownership  by 
the  mortgagees  and  their  heirs  is  sufficient  evidence  that  the  mortgagor  had 
parted  with  his  title  to  the  land  and  their  title  to  the  entire  tract  can  not 
now  be  questioned. 

John  L.  Scott,  A.  W.  Baker  and  J.  M.  Sebastian  for  appellant. 

Jno.  W.  &  H.  G.  Rodman,  B.  P.  White  and  J.  C.  White  for  ap- 
pellees. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1834  a  patent  for  600  acres  of  land  was  ii^sued  to  Alexander 
W^hite  and  Messenger  Lewis,  and  in  183o  the  latter  sold  and  con- 
veyed his  undivided  half  thereof  to  C,  J.  <fe  D.  White,  three 
brothers  and  copartners. 

In  1852  Alexander  White,  being  indebted  to  them  a  largfe  sum  of 
money,  mortgaged  all  his  landed  estate,  including  his  undivided 
half  of  said  600  acres,  to  C,  J.  &  D.White,  retaining,  however,  posses- 
sion of  his  home  place. 

In  1875  C,  J.  &  D.  White,  all  being  dead,  the  heirs  at  law  of  D. 
White  instituted  an  action  against  the  heirs  and  devisees  of  C.  White 
and  J.  W^hite  for  a  partition  of  all  the  lands  owned  by  the  firm  of 
three  brothers. 

In  the  list  of  lands  alleged  to  belong  to  C,  J.  <fe  D.  White,  and  sub- 
ject to  partition  between  their  respective  heirs  and  devisees,  was  the 
tract  of  600  acres  patented  to  Alexander  White  and  Messenger  Lewis; 
and  it  was  stated  in  the  petition  that  Alexander  White  had  conveyed 
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his  undivided  half  of  that  tract  to  C,  J.  &  D.  White  before  they  died^ 
but  that  the  deed  had  been  lost.  However,  by  the  judgment  ren- 
dered in  that  action  the  tract  of  600  acres  was  in  fact  partitioned,  and 
100  acres  of  it,  besides  other  tracts,  was  allotted  by  the  commissioners 
appointed  by  court  to  the  heirs  and  devisees  of  J.  or  James  White^ 
and  a  deed  made  to  them  therefor  ifi  1881. 

In  1883  H.  L.  White,  executor  of  the  will  of  James  White,  and  em- 
powered thereby  to  do  so,  sold  and  conveyed  to  appellant  Reynolds  all 
the  land  that  had  in  the  action  mentioned  been  allotted  to  the  heirs- 
and  devisees  of  J.  or  James  White,  including  the  parcel  of  100  acres 
that  had  been  taken  off  the  tract  of  600  acres,  and  for  description 
and  identification  of  the  land  so  sold  and  conveyed  to  Reynolds  ref- 
erence was  made  to  deed  of  the  commissioners  to  James  White's 
heirs  and  devisees. 

The  land  in  controversy  in  this  action  is  a  parcel  of  thirty-six 
acres  inside  the  boundary  of  the  original  600  acre  tract,  and  also^ 
within  boundary  of  the  100  acres  taken  therefrom  and  allotted  to 
said  heirs  and  devisees;  and  the  cause  of  this  action,  which  was  at 
first  placed  on  the  ordinary  docket,  is  allep:ed  trespass  by  the  defend- 
ants, B.  P.  White  and  J.  C.  White,  in  cutting  and  carrying  timber 
away  from  the  thirty-six  acres. 

It  is  proper  here  to  state  that  neither  of  the  defendants  claim  the 
land  as  heirs  at  law  of  any  one  of  the  three  brothers,  C,  J.  &  D. 
White,  though  defendant,  B.  P.  White,  is  the  husband  of  one  of  the 
h^irs  and  was  a  party  to  the  action  instituted  in  1875  for  division  of 
the  lands. 

In  their  answer  they  state  that  prior  to  his  death,  though  subse- 
quent to  the  death  of  the  other  two  members  of  the  firm  of  C,  J.  A 
I).  White,  D.  or  Dougherty  White  caused  executions  to  issue  on 
judgment  or  judgments  in  favor  of  the  firm  against  Alexander 
White,  and  to  be  levied  on  various  tracts  of  land  owned  by  him; 
that  after  the  executions  were  levied  he,  Dougherty  White,  made  an 
agreement  with  one  L.  A.  Byran  by  which  the  latter,  upon  bidding 
and  paying  $400  for  certain  parcels  of  the  land,  one  of  which  was  the 
thirty-six  acres  in  controversy,  was  to  have  made  to  him  by  D. 
White,  the  surviving  member  of  the  firm  of  C,  J.  &  D.  White,  a 
complete  title  to  the  land  thus  bid  for  and  purchased  by  him;  and 
thus  claiming  the  parcel  of  thirty-six  acres,  L.  A.  Byran,  they  allege 
in  the  answer,  in  1889  conveyed  it  to  defendants,  B.  P.  and  J.  C- 
White. 

But  there  is  not  filed  in  this  record  nor  accounted  for  a  copy  of 
either  the  judgment  or  execution  against  Alexander  White,  nor  the 
original  or  copy  of  either  a  deed  to  L.  A.  Byran  or  the  one  from  him 
to  the  defendants.  In  fact  it  is  not  .shown,  nor  attempted  to  be 
shown  by  any  but  oral  testimony,  that  is  both  incompetent  and 
vague,  that  there  ever  was  such  judgment,  execution  or  sale,  and  L. 
A.  Byran  stands  without  a  vestige  of  paper  title  to  the  thirty-six 
acres.  Nor  does  claim  of  title  by  possession  avail  him,  for  no  sur- 
vey was  made,  even  if  he  had  paper  title  by  which  to  show  the  par- 
cel of  thirty-six  acres  is  included  in  the  boundary  of  land  sold  by  the 
sheriff,  if  he  in  fact  ever  made  any  such  sale. 

On  the  other  hand  the  plaintiff  traces  his  title  to  an  undivided 
half  of  the  parcel  of  thirty-six  acres  by  regular  and  connected  chains 
to  the  Common  wealth,  and  possession  and  claim  of  absolute  title  to 
the  whole  from  1883,  when  the  executor  of  J.  White  sold  and  con- 
veyed to  him. 

It  is,  however,  alleged  and  attempted  to  be  shown  that  in  1889, 
about  the  time  they  state  L.  A.  Byron  sold  and  conveyed  to  defend- 
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antSy  the  plaintiff  disclaimed  ownerehip  of  the  parcel  of  thirty-siz' 
acres,  ana  that  the  defendants  were  thereby  misled  and  induced  to- 
purchase. 

But  we  think  that  alle^tion  is  not  sustained  by  the  proof.  For,, 
according  to  the  statements  of  witnesses,  L.  A.  Byran  sold  and  con- 
veyed to  defendants,  in  1889,  several  tracts  of  land,  including  the 
parcel  of  thirty-six  acres,  but  refused  to  warrant  the  title  to  that 
parcel,  thus  showing  the  parties  to  that  deed  knew  of  the  title  and 
claim  of  the  plaintiff  Reynolds. 

The  parcel  of  thirty-six  acres  seems  to  be  on  opposite  side  of  a  di- 
viding ridge  from  the  residue  of  the  tract  of  100  acres,  and  Reynolds- 
admits  he  did  not.  in  1889,  certainly  know  whether  it  was  included 
in  the  deed  macle  to  him  in  1883,  but  insisted  upon  claiming  all 
within  his  boundary. 

The  testimony  and  report  of  the  surveyor  in  this  case  place  it  be- 
yond doubt  that  the  parcel  of  thirty-six  acres  is  inside  the  boundary 
of  the  600  acres,  and  was  allotted  to  the  heirs  of  James  White,  whose- 
executor  conveyed  to  Reynolds.  Indeed  it  is  impliedly  admitted  by 
the  defendants  that  the  parcel  of  thirty-six  acres  was  conveyed  by 
commissioners  to  James  White's  heirs,  for  they  allege  in  their  an- 
swer a  mistake  was  made  by  the  commissioners  in  running  the  lines 
so  as  to  include  it,  and  ask  the  deed  be  reformed,  which  of  course- 
can  not  now  be  done. 

This  action  having  been  transferred  to  equity  upon  motion  of  de- 
fendants, it  certainly  was  competent  for  the  chancellor,  and  we  be- 
lieve his  duty,  to  have  adjudged  the  plaintiff,  Reynolds,  entitled  to 
at  least  one-half  the  land  in  dispute,  and,  consequently,  to  one-half 
value  of  the  timber  cut  and  carried  away  by  defendants. 

The  real  and  only  question  in  this  case  is  whether  the  plaintiff  is- 
owner  of  all  the  land  in  dispute.  He  is  if  Alexander  White  was- 
divested  of  title  to  his  original  undivided  half  of  the  GOO  acre  tract 
at  the  time  the  division  took  place  in  1881. 

There  is  no  evidence  the  mortgage  executed  by  Alexander  White,, 
in  1852,  was  ever  enforced,  nor  does  it  appear  he  ever  paid  any  part 
of  the  mortgage  debt.  On  the  contrary  the  evidence  in  this  case^ 
satisfactorily  shows  he  never  was  able  to  do  so.  There  is  evidence- 
tending  to  show  that  C,  J.  <&  D.  White  look  possession  of  the  600" 
acres  not  long  after  the  mortgage  of  1852,  and  had  claimed  and  exer- 
cised acts  of  ownership  over  it  till  they  died;  and  notwithstanding 
Alexander  White  was  living  in  the  immediate  neighborhood  of  the 
600  acre  tract  in  1881,  he  permitted  the  heirs  at  law  of  C,  J.  &  IX 
White,  the  mortgagees,  without  objection  or  protest,  to  obtain  judg- 
ment for  division  and  allotment  of  the  600  acre  tract  among  them- 
selves, and  thereafter  to  possess,  claim  and  sell  the  different  part* 
of  it. 

It  seems  to  us  that  after  the  lapse  of  twenty-nine  years  from  the^ 
date  of  the  mortgage,  in  1852,  to  the  division  among  the  heirs  at  law 
of  C,  J.  &  D.  White,  in  1881,  without  setting  up  any  claim  himself, 
or  objecting  to  the  claim,  possession  and  acts  of  absolute  ownership' 
by  C,  J.  <fe  D.  White  while  they  lived,  and  of  their  heirs  at  law  at- 
terwanJs,  which  finally  culminated  in  a  division  and  allotment  of  it; 
that  Alexander  W^hite  must  be  presumed  to  have  parted  with  hi»^ 
title,  especially  when  it  is  satisfactorily  shown  he  was  fully  aware 
of  the  condition  of  affairs,  and  yet  during  that  long  period  never 
asserted  or  exercised  any  acts  of  ownership  of  the  land,  or  claimed 
to  have  paid  any  part  of  the  mortgaged  debt. 

If  then  the  heirs  at  law^of  C,  J.  A  D.  White  had,  when  the  divis- 
ion took  place  in  1887,  acquired  title  to  the  entire  tract  of  600  acres^ 
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-and  whether  paper  jor  possessory  it  was  transmitted  as  to  100 1 
•thereof,  includinjr  the  thirty-six  acres  in  dispute,  unimpaired  to  the 
plaintiff,  Reynolds;  and  that  they  had  so  acquired  it  in  virtue  of 
4wenty-nine  years  of  continued  and  undisputed  possession  and  claim 
of  ownership  we  think  the  evidence  conclusively  shows.  For  there 
is  no  other  way  to  account  for  the  conduct  of  the  raortpragees  and 
<.Teditors  in  failing  to  enforce  their  lien  and  to  such  collections  of  the 
mortgage  debt,  and  of  the  conduct  of  the  raortKag^)r  and  debtor  in 
acquiescing:  in  their  possession  and  claim  of  the  land  for  twenty-nine 
years,  without  any  assertion  of  title  or  claim  to  the  land,  or  any 
pretense  he  fiad  paid  or  even  attempted  to  pay  any  part  of  the  debt. 
Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
judgment  in  favor  of  plaintiff  for  the  land  and  inquiry  as  to  dam- 
ages he  is  entitled  to  by  reason  of  the  trespass  complained  of. 


Runner  v.  Young. 

{Filed  March  16,  1893— JVb^  to  be  reported.) 

Vendor  and  vendee — A  vendee  in  possession  with  no  one  asserting  anj  oon- 
ilictin^  or  other  claim  to  the  land  can  not  refuse  to  pay  the  parchase  price  on 
the  gronnd  that  his  vendor  had  no  title  when  it  appears  that  the  vendor  had 
t>een  in  actual  adverse,  undistorbed  possession  for  thirty  .years. 

P.  F.  Edwards  for  appellant. . 

Edward  W.  Hines  and  Charles  Drake  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

The  appellee  sold  and  conveyed  by  deed  the  land  in  controveisy 
to  the  appellant  and  put  him  in  the  possession  of  the  same.  To  the 
miction  to  enforce  the  last  pjiyment  ($100)  on  the  land  the  appellant 
made  defense  that  the  appellee  had  no  title,  etc.  A  trial  of  the 
question  resulted  in  a  judgment  sustaining  the  appellee's  perfect 
right  to  convey  the  land.  That  is  the  question  brought  here  for  re- 
view. 

The  evidence  authorized  the  judgment  of  the  chancellor.  It  is  in 
evidence  that  said  tract  of  land,  at  the  time  it  was  sold  to  the  appei- 
iant,  had  been  in  the  actual  adverse  posseasion  of  the  old  man,  Jim 
'Glass,  and  those  claiming  under  him  and  from  whom  the  appellant 
claims,  for  about  thirty  years.  Indeed  there  is  no  contradiction  upon 
that  subject. 

Also  there  is  no  evidence  that  any  one,  during  all  that  time,  ever 
<;laimed  an  adverse  right  to  the  land  sold  the  appellant,  nor  is  it 
shown  that  there  is  any  one  to  claim  su(*h  right.  Also  the  evidence 
is  clear  to  the  effect  that  the  appellant  was  well  acquainted  with  the 
survey  of  land  that  he  purchased  before  he  accepted  a  bond  for  title 
and  deed,  and  expressed  himself  satisfied  and  was  put  into  posses- 
sion of  the  survey  that  he  purchased  and  now  has  that  possessioa, 
and  no  one  has  proposed  to  interfere  with  that  right  or  possession; 
:and  after  about  thirty  years  of  undisturbed  right  and  possession  we 
think  that  the  court  did  right  in  concluding  that  time  had  barred 
such  right. 

The  judgment  is  affirmed. 
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Walker,  &c.  v.  Yowell'b  abm'r,  Ac. 
(Filed  March  22,  1893.) 

The  cauft  of  the  county  in  which  the  personal  representative  qualified  has  /urisdic" 
tion  of  an  action  by  bim  and  tbe  heird  of  the  decedent  for  the  sale  of  land 
and  distribution  amon^  those  entitled,  although  the  land  lies  in  another 
oonnty. 

Nelms  &  Bickers  for  appellants. 

Phil.  B.  Thompson,  sr.,  for  appellees. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

This  action  was  brought  by  the  administrator  and  heirs  of  Emily^ 
J.  Yowell  in  the  Anderson  Circuit  Court  for  a  sale  of  a  tract  of  land 
lying  in  Mercer  county,  Ky.,  belonging  to  said  Emily,  and  for  a  di- 
vision of  the  proceeds,  etc. 

Section  66,  Civil  Code,  reads:  '*Ari  action  for  the  distribution  of 
theestate  of  a  deceased  pertson,  or  for  its  partition  among  his  heirs,  or 
for  the  sale  for  the  payment  of  his  debts  of  property  de8cended  from  or 
devised  by  him,  must  be  brought  in  the  county  in  which  his  personal 
representative  was  qualified." 

The  question  is,  does  the  Anderson  or  Mercer  Circuit  Court  have 
jurisdiction  to  order  the  sale?  Upon  that  subject  it  seems  to  us  that 
if  tbe  action  involves  a  settlement  of  the  estate  and  the  payment  of 
debts  or  distribution,  or  partition  among  the  heirs,  the  action  in  such 
case  should  l)e  brought  in  the  county  where  the  deceased  perso  n's 
representative  qualified,  for  the  reason  that  in  all  such  actions  the 
payment  of  debts  is  involved,  and  the  administrator  has  tlie  right  ta 
be  heard  as  to  them  in  the  county  in  which  he  qualified. 

The  judgment  sustaining  the  demurrer  to  the  petition  is  reversed^ 
and  the  case  is  remanded,  with  directions  to  proceed  according  ta 
this  opinion. 


Miller,  Ac,  v.  Nelson,  Ac. 

{Filed  March  28,  W^^-NoHo  be  reported  A 

Injunction — Evidence — A  two-story  building  was  erected  jointly  by  the- 
tTDstees  of  a  common  school  and  by  a  certain  church — the  lower  story  to  be 
Qsed  for  school  purposes  and  the  apper  story  by  the  church  for  religious- 
purposes  In. this  action  by  the  school  trustees  to  enjoin  the  church  from 
conducting  religions  services  while  the  school  is  in  session  it  is  held  that 
the  evidence  wholly  fails  to  show  any  contract  or  agreement  by  the  church 
not  to  assemble  and  use  the  the  upper  story  for  devotional  exercise  while 
the  school  is  in  session,  and  the  evidence  does  not  tend '  to  show  that  ther 
school  was  disturbed  by  such  meeting  of  the  church. 

W.  R.  Beckhart  for  appeliants. 

Beiley  A  Beiley  and  Hill  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 
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The  appellants,  as  trustees  of  school  district  No.  15,  of  Campbell 
^county,  by  this  action  souj^ht  to  enjoia  the  appellees  as  trustees  of 
the  M.  E.  Church,  South,  from  holding  reiifcious  services  in  the 
}room  immediately  over  the  schoolroom  of  the  appellants  during  the 
time  that  the  school  was  In  session. 

The  facts  are  that  appellants  and  appellees  erected  a  two-story 
t)uildinj?  jointly,  the  lower  story  to  be  used  for  school  purposes  and 
the  upper  story  to  be  used  as  a  Methodist  Church.  The  appellants 
•intend  that  it  was  agreed  by  the  appellees  that  no  religious  ser- 
vices were  to  be  held  in  .said  church  during  school  hours,  and  as  the 
.appellees  held  religious  services  therein  during  the  sessions  of  .school 
they  violated  said  agreement.  The  appelleas  deny  that  such  was 
the  agreement.  A  writing,  purporting  to  be  the  agreement  between 
the  appellants  and  appellees,  is  on  file  and  which  L>  proven  to  be  the 
Agreement  in  reference  to  said  building  for  school  and  church  pur- 
poses, but  said  writing  contains  no  such  agreement  as  that  contended 
for  by  the  appellants. 

They  say  tne  agreement  was  verbal,  and  they  offer  evidence  that 
the  agreement  was  actually  made.  But  the  appellees  rebut  that  evi- 
dence with  evidence  Just  as  positive  that  there  was  no  such  agree- 
ment, and  as  the  court  seems  to  have  decided  in  accordance  and  with 
the  latter  evidence,  we  must  let  the  Judgment  stand  as  to  that  mat- 
ter. But  it  is  contended  by  the  appellants  that  as  the  property  was 
owned  Jointly  by  the  appellants  and  appellees,  but  to  be  used  sepa* 
rately  and  for  different  purposes,  neither  could  use  his  part  so  as  to 
destroy  the  other's  use  of  his  part,  or  to  unnecessarily  aiscommode 
him  in  his  reasonable  use  of  it. 

It  is  entirely  useless  to  discuss  the  legal  aspect  of  this  question  for 
the  reason  that  the  evidence  does  not  tend  to  show  that  the  appel- 
;iant's  school  was  disturbed  or  discommonded  by  the  preaching  in 
.the  church  room  above. 

The  judgment  is  affirmed. 


Davidson  v.  Ritchie,  &c. 

inied  March  2,  IS^S— Not  to  be  reported.) 

Action  to  quiet  titU^Evidence—\vi  Rn  action  to  qaiet  titl©  by  a  plaintiff 
•  claiming  onder  a  patent  for  1,500  acres  senior  in  date  to  the  700-acre  patent 

nnder  which  defendant,  who  has  been  in  possession  of  a  part  of  his  sorTsj 
.since  1873,  claiming  to  its  exterior  boundary,  claims,  and  the  plaintiff  has 

enclosed  only  a  small  part  of  his  survey,  the  burden  is  on  the  plaintiff  to 
.show  that  the  whole  or  a  part  of  the  land  in  dispute  in  within  his  1.500-acr« 

patent ;  and  since  at  the  time  of  submission  the  evidence  in  the  record  did 

not  show  whether  it  was  within  or  without  such  boundary,  and  since  this 
-could  not  be  done  definitely  without  an  actual  survey,  the  judgment  for  the 

plaintiff  was  erroneous.  On  a  return  of  the  case  the  trial  court  should  order 
.«  survey  of  the  land  and  hear  such  further  evidence  as  to  location  as  the 
.parties  may  offer. 

W.  J.  Hendrick  and  B.  Beid  Borers  for  appellant. 

Jno.  L.  Scott  for  appellees. 

Appeal  from  Knox  Court  of  Common  Picas. 

^Opinion  of  the  court  by  Judge  Lewis. 
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In  1847  a  patent  for  1,500  acres  of  land,  and  in  1849  two  others, 
•each  for  400  acres,  were  issued  to  Esau  Hammons.  In  1847,  though 
:flubsequent  to  date  of  the  tirst  named,  a  patent  for  700  acres  was 
issued  to  John  Wallcer. 

Appellees  brought  this  action,  claiming  title  through  Hammons 
And  also  possession  for  a  long  tirao  of  a  tract  of  500  acres  described 
in  their  petition,  to  which,  they  state,  appellant  is  without  right  set- 
ting up  claim.  i?he  relief  prayed  for  is  that  the  title  of  plaintiff  be 
•quieted  and  defendant  com^ielled  to  relinquish  his  claim  to  the  land. 

The  Judgment  appealed  from  was  that  plaintiff.  John  Bitchie,  is 
the  owner  of  the  land  in  controversy  and  for  quieting  his  title. 

The  plaintiffs  allege  a  purchase  of  the  land  in  1863  from  one 
•Combs,  who  executed  a  title  bond  and  continuous  possession  and 
<!laim  to  the  extent  of  the  boundary  from  that  date.  Whether  the 
deed  read  in  evidence  is  sufficient  to  connect  them  by  paper  title  with 
Hammons,  the  patentee,  we  need  not  inquire,  because  their  posses- 
sion would  equally  avail  them  if  the  title  of  the  defendant,  who 
claims  under  walker,  be  not  superior.  He  alleges  and  shows  pur- 
chase in  1873  and  continuous  possession  and  claim  to  the  extent 
•of  the  Walker  patent  boundary ;  and  also  read  in  evidfince  deeds 
connecting  him  by  paper  title  with  the  patentee.  It  is  true  counsel 
.argues  the  deeds  are  vague  and  uncertain  as  to  description  of  the 
land,  but  they  refer  to  and  comprehend  the  land  owned  by  John 
Walker,  and  can  be,  therefore,  easily  and  with  reasonable  certainty 
identitied  by  reference  to  the  patent. 

It  does  not  appear  that  plaintiffs  liad  more  than  a  very  small  part 
of  the  land  inclosed.  Therefore,  their  possession  could  not  be  re- 
iCarded  as  extending,  even  constructively,  beyond  the  boundary  of 
the  1,500-acre  patent,  if  the  Walker  patent  for  700  acres  intervened. 

It  is  evident  and  admitted  by  defendant  that  to  the  extent  the 
land  in  controversy  is  actually  covered  by  the  1,600-acre  patent  he 
has  no  title.  But  no  survey  according  to  either  patent  was  ordered 
hy  the  court  during  pendency  of  the  action  :  and  there  is  not  enough 
in  the  record  without  such  survey  to  enable  us  to  determine  how 
much  of  the  land  in  dispute  is  within  that  patent  boundary,  if  there 
is  any  of  it. 

The  jmigment  of  the  lower  court  was,  therefore,  in  our  opinion, 
premature  and  erroneous.  For  it  certainly  was  incumbent  on  plaint- 
iffs to  show  the  essential  fact  the  land  in  controversy,  or  at  least  part 
of  it,  was  within  the  patent  under  which  he  claims,  otherwise  even 
his  possessory  claim  would  not  avail  against  possession  and  claim  by 
defendant  under  the  Walker  patent.  But  here  again,  as  evidence  of 
the  impossibility  of  doing  exact  justice  in  this  case  without  a  survey 
and  fixing  of  the  two  patent  boundaries,  counsel  contends  the  Walker 
patent  does  not  touch  the  land  in  dispute,  though  the  defendant 
alleges  and  attempts  to  show  it  does  cover  a  part  if  not  all  of  it. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for  an 
order  of  survey  and  such  further  proof  as  either  party  may  offer 
.showing  the  boundary  of  the  patents  and  location  with  reference 
thereto  of  the  land  in  controversy. 


Ritchie  v.  C,  N.  O.  A.  T.  P.  By.  Co. 

iFiled  March  11, 1893.— iVb<  to  be  reported.) 

SuBstiiutian  of  parties  plaintiff  after  submission  of  case — The   parohaser  of  a 
trailroad,  which  had  been  in  the  hands  of  a  receiver,  for  more  than  one  year 
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after  his  purchase  Buffered  a  suit  brought  by  the  receiver  for  the  benefit  of 
the  railroad  to  be  prosecuted  in  the  receiver's  Dame  as  plaintiff.  He  as- 
sisted the  receiver  to  prepare  the  case  and  -to  take  depositions  and  permitted 
an  order  of  subrai^i^ion  to  be  entered.  Nearly  a  year  after  the  order  of  sab- 
mission,  and  when  h  judgment  for  defendant  was  about  to  be  rendered,  the 
purchaser  filed  a  petition  to  be  made  a  party  plaintiff,  in  which  he  presented 
new  i.<sues  that  would  have  necessitated  the  setting  aside  of  the  submission. 
I/f/t/— That  the  court  properly  refused  to  file  the  intervening  petition  or  to 
set  aside  the  submission,  the  purchaser  having  delayed  too  long  before  pre- 
senting his  petition. 

W.  O.  Bradley  for  appellant. 

C.  B.  Simrall  and  J.  W.  Alcorn  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

H.  K.  Bnrras  filed  his  petition  in  equity  in  the  Casey  Circuit  Court 
in  July,  1888,  against  the  Cincinnati  <fe  Green  River  Eailway  Com- 
pany seeking  a  judgment  against  it  and  asking  that  the  road  be 
placed  in  the  hands  of  a  receiver  and  that  all  the  rights,  fran- 
chises and  interest  of  said  road  be  sold  to  satisfy  the  judgment. 
After  this  the  road  was  placed  in  the  hands  of  Harper,  as  receiver^ 
with  directions  that  he  should  operate  it,  and  with  power  given  him 
to  sue,  etc. 

In  December,  1888,  a  judgment  was  rendered  directing  the  road, 
together  with  all  the  fixtures  and  appurtenances  thereto  belonging* 
to  be  sold,  the  receiver  to  remain  in  possession  until  the  purchaser 
gave  bond,  etc.  The  commissioner  sold  the  road  in  pursuance  to  the 
judgment,  and  the  appellant,  Ritchie,  purchased  it  for  $21,000.,  The 
commissioner  reported  that  he  sold  the  engines  and  the  rolling 
stock,  engine  house,  depot,  all  the  fixtures,  cement,  supplier,  oo«- 
tracts,  etc.,  and  had  turned  the  property  over  to  him. 

On  the  13th  of  June,  1889,  the  report  of  sale  was  confirmed  and 
the  commissioner  ordered  to  make  a  deed  to  the  purchaser  for  the 
property  named  in  the  report.  The  deed  was  approved  and  ad- 
mitted to  record. 

In  the  month  of  July  of  the  year  1885  the  Cincinnati  &  Green 
River  Railway  Company  entered  into  a  contract  with  the  appellee^ 
the  C,  N.  O.  &  T.  P.  Ry.  Co.,  regulating  the  manner  of  transporting 
freight  between  them,  by  which  the  former  company  was  to  have  a 
certain  per  cent,  of  the  charges  for  transportation  on  the  road  of  the 
latter  of  the  freight  furnished  by  the  Green  River  Railway  Co.  This 
contract  was  to  continue  during  the  period  of  seven  years. 

Harper,  as  receiver,  under  the  order  of  the  court,  on  the  13th  of 
March,  1889,  filed  his  petition  in  the  Lincoln  Circuit  Court  against 
the  C,  N.  O.  &  T.  P.  Ry.  Co.,  alleging  that  he  was  entitled  to  re- 
cover of  the  latter  company  the  sum  of  $10,000,  the  part  of  the  earn- 
ings that  the  Green  River  Railway  Co.  was  entitled  to  under  the 
contract ;  that  these  earnings  included  the  freight  receipts  from  No- 
vember, 1886,  down  to  and  including  January,  1889. 

The  C,  N.  O.  &  T.  P.  Ry.  Co.  resisted  the  claim  and  alleged  that 
the  contract  was  obtained  by  the  fraudulent  representations  of  the 
company  and  was  void  and  without  consideration.  The  issues  were 
made  up  in  October,  1889,  and  depositions  taken,  and  in  the  month 
of  March,  1890,  the  cause  was  submitted  to  the  court  for  Judgment. 
The  case  was  under  submission  until  April,  1891,  when  a  judgment 
was  rendered,  the  court  finding  for  the  defendant. 
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A  few  days  before  this  jadgment  was  rendered  Bitehie,  who  had 
purchased  the  road,  asked  to  be  substituted  as  plaintiff  in  lieu  of 
Harper,  as  he  was  the  owner  by  purchase  of  the  road.  This  was  after 
the  case  had  been  submitted  for  one  year,  and  more  than  one  year 
after  the  appellant  had  become  the  purchaser.  The  filing  of  the  pe- 
tition by  Bitchie  to  be  made  the  plaintiff  was  refused,  and  that  is  the 
question  on  the  present  appeal.  The  case  of  Harper,  receiver,  v.  C, 
;n  .  O.  <&  T.  P.  By.  is  not  before  us,  except  so  much  as  applies  to  the 
appeal  of  Bitchie,  which  is  alone  considered. 

The  court,  we  think,  acted  properly  in  refusing  the  filing  of  the 
petition,  as  it  set  up  causes  of  defense  that  would  necessitate  setting 
aside  the  order  of  submission.  It  is  alleged  that  the  receiver  could 
have  made  a  t^etter  defense  to  the  charge  of  fraud  made  by  the  C.» 
N.  O.  &  T.  P.  By.  Co.,  when  it  appears  that  during  the  litigation 
in  October,  1889,  after  the  appellant  had  purchased,  he  was  in  New 
York  assisting  the  receiver  to  take  depositions.  He  does  not  show 
that  he  produced  any  witnesses  to  the  receiver  or  informed  him  of 
the  names  of  those  by  whom  any  fact  could  be  established  bearing 
on  the  question  of  fraud,  or  that  any  effort  was  made  by  him  to  pre- 
pare the  case  thai  waa  declined  by  the  receiver  or  the  court,  but 
stands  by  and  sees  the  case  submitted,  in  March,  1890,  with  the 
papers  under  submission  until  April  8, 1891,  and  about  the  time  the 
Judgment  Is  about  to  be  rendered  mak(^  an  application  presenting 
new  issues,  or  such  as  would  necet^sitate  a  reopening  of  the  case. 

The  cause  submitted  was  an  action  instituted  at  the  instance  or  by 
the  direction  of  the  court.  The  receiver  was  under  the  court's  con- 
trol, and  if  there  had  been  a  failure  to  properly  protect  the  rights  of 
the  insolvent  corporation  or  its  creditors  the  court  would  have 
known  it  from  the  preparation  made  by  his  receiver,  and  it  would 
be  trifling  with  the  discretion  of  the  chancellor  to  say  that  he  was 
compelled  on  such  statements  as  were  made  by  the. appellant  to  re- 
open the  case. 

If  the  intervening  petition  of  the  Alabama  Great  Southern  Bail* 
road  seeking  to  recover  $3,000  of  the  insolvent  corporation  is  a  lien 
on  the  road  the  purchase  money  in  the  hands  of  the  appellant  will 
amply  protect  him,  for  if  a  lien  the  court  will  apply  it  in  that  way. 

We  have  not  discussed  the  question  as  to  whether  the  appellant 
was  entitled  to  the  proceeds  of  this  contract  up  to  the  date  for  which 
the  claim  was  asserted  by  the  receiver.  There  is  nothing  whatever 
in  thejudgment  authorizing  a  sale  of  this  contract  or  its  proceeds* 
and  how  a  confirmation  of  the  report  selling  that  not  authorized  to 
be  sold  by  the  judgment  passes  the  title  is  difficult  to  perceive.  That 
question,  however,  will  be  left  open,  as  without  passing  upon  it  there 
is  enough  in  this  case  showing  that  there  was  no  abuse  of  discretion 
by  the  chancellor  in  refusing  the  filing  of  the  petition  of  the  appel- 
lant or  his  amended  petition. 

Judgment  alfirmea. 


liOUisviLi.E,    New  Albany  A  Chicago  Bailway  Company 

v.  SSCHICK. 

{Filed  March  18,  1898.) 

1.  Willful  neglect — Evidence — The  evidence  authorized  ^e  findinfic  of  the 
jnry  that  the  husband  of  appeUee  was  killed  by  the  wiUfal  neglect  of  tha 
appellant. 

vol.  14—53 

Digitized  by  VjOOQIC 


834  L>f  N.  A.  &  C.  RY.  CO.  V.  SCHICK. 

2.  The  court  may  petmii  the  jury  to  view  the  premises  where  the  accident,  r»- 
RoltiDg  in  death,  oecarred,  even  after  they  hare  retired  to  consider  of  their 
"▼erdict  when  they  return  into  oonrt  and  request  the  permission  of  the  covrt 
to  so  view  the  premises. 

S.  Crossing  of  street  by  railroad—Neglect --T^^  failare  of  the  railroad  to 
•erect  a  gate  where  its  road  crossed  a  street  of  the  city  of  Loniayilie,  or  to 
haTe  a  watchman  there  to  warn  the  public  of  the  approach  of  traina,  was 
of  itself  negligence  when  it  appears  that,  by  reason  of  a  cut  and  the  iooation 
of  fences,  the  view  of  those  approaching  the  crossing  was  obstructed. 

4.  The  index  of  the  record  in  this  case  does  not  comply  with  the  law  ooneem- 
ing  such  records,  it  being  found  in  about  the  middle  of  the  record  and  be- 
ing incomplete. 

Thomas  W.  Buliitt  and  James  Quarles  for  appellant. 

O'Neal,  Phelps  <&  Pryor  for  appellee. 

Appeal  from  Jefferson  Ck>urt  of  Common  Pleas. 

Opinion  6f  the  court  by  Chief  Justice  Bennett. 

Wm.  Schick,  husband  of  the  appellee,  resided  in  Jefferson  county 
a  short  distance  from  the  city  of  Louisville.  On  the  29th  of  July, 
1883,  he  visited  Louisville  in  a  Jersey  wa^on,  and  after  finishing  the 
business  that  toc«k  him  to  the  city  he  started  home  in  said  wagon, 
taking  Mrs.  Becker,  wife  of  his  neighbor,  and  Mr.  Thester,  another 
neighbor,  in  the  wagon  to  ride  home  with  him.  As  they  approached 
the  place  where  the  appellant's  trains  cross  Eighteenth  street  in  the 
city  limits  they  received  warning,  by  the  customary  signals,  of  the 
approach  of  a  train  of  cars.  They  stopped  and  awaited  the  uas^^^e 
of  said  train,  and  immediately  after  the  said  train  had  passea  \Vm. 
Schick  attempted  to  cross  the  track  with  the  Jersey  wagon  and 
party  in  it ;  but  before  he  could  cross  the  track  another  locomotive, 
which  was  following  close  upon  the  first  train  and  running  backward 
at  a  rapid  rate,  struck  the  wagon  and  knoi'ked  it  from  thirty-five  to 
fifty  yards,  killing  Schick  and  Mrs.  Betker,  and  injuring  Theater. 

The  appellee,  widow  of  Wm.  Schick,  brings  this  suit  for  damages, 
and  the  trial  resulted  in  a  verdict  and  judgment  for  $12,000  in  her 
favor.  The  evidence  before  the  jury  authorized  them  to  believe  that 
said  locomotive  did  not  give  any  notice  that  it  was  approaching:  the 
crossing  by  blowing  its  whistle  or  by  ringing  its  bell,  or  otherwise, 
until  it  was  almost  on  the  Jersey  wagon,  and  it  was  then  too  late  for 
Schick  and  party  to  escape  being  struck.  The  evidence  also  author- 
ized the  jury  to  believe  that  owing  to  some  obstructions,  as  a  cut, 
high  fence,  etc.,  Schick  and  party  could  not  see  the  approach  of  the 
locomotive.  It  also  appears  that  no  gate  or  watchman  was  kept  at 
the  crossing. 

From  the  facts  and  circumstances  in  evidence  the  jury  had  a  right 
to  believe  that  the  deceased  came  to  his  death  by  the  willful  neglect 
of  the  appellant. 

It  appears  that  after  the  case  had  been  given  to  the  jury  and  they 
had  gone  to  their  room  to  consider  their  verdict  they  returned  into 
the  courtroom  and  asked  permission  to  visit  the  place  of  the  acddent, 
in  order  to  view  the  place  for  themselves.  The  request  was  granted, 
and  they  were  conducted  to  the  place  and  did  take  a  view  of  it 
There  is  no  objection  made  to  the  manner  in  which  this  was  done, 
nor  is  there  any  complaint  as  to  the  misconduct  of  the  jury.  The 
only  objection  urged  here  is  that  the  court,  after  the  jury  had  gone 
to  their  room  to  consult  of  their  verdict,  had  no  right  to  grant  the 
request. 
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Section  818  of  the  Civil  Code  provides:  ''  Whenever,  in  the  opin- 
ion of  the  court,  it  is  proper  for  the  jury  to  have  a  view  of  real  estate 
which  is  the  subject  of  litijBTHtion,  or  the  place  in  which  any  material 
fact  occuired,  it  may  order  the  Jury  to  be  conducted  in  a  body,  under 
•charge  of  an  officer,  to'  the  place,  which  shall  be  shown  them  by 
some  person  ap|K)inted  by  the  court  for  that  purpose.  While  the 
Jury  are  thus  absent  no  person  other  than  the  person  so  appointed 
shall  speak  to  thetn  on  any  subject  connected  with  the  trial." 
The  119th  section  of  said  Code  relates  lo  the  disposition  to  be  made 
of  the  jury  after  the  case  has  been  finally  submitted  to  them.  Sec- 
tion 321  provides :  ^After  the  Jury  have  retired  for  deliberation,  if 
there  be  dlsa^eement  between  them  as  to  any  part  of  the  testimony, 
•or  if  they  desire  to  be  informed  as  to  any  point  of  law  arising  in  the 
case,  they  may  request  the  officer  to  conduct  them  into  court, 
where  the  information  required  shall  be  given  in  the  presence  of  the 
parties,  or  after  notice  to  the  parties  or  their  counsel.'' 

Counsel  contend  that  the  two  latter  sections  control  section  318  so 
as  to  limit  the  right  of  the  court  to  order  a  view  not  later  than  the 
•conclusion  of  the  evidence  and  argument ;  but  when  the  jury  liave 
taken  the  case  to  their  room  to  consider  of  their  verdict  they  have 
no  right  to  receive  any  further  evidence,  unless  when  they  disagree 
.as  to  some  part  of  the  evidence  that  has  been  submitted  to  them; 
then  they  may  be  conducted  into  court  and,  in  the  hearing  of  the 
parties  or  their  counsel,  or  after  an  opportunity  has  been  given  them 
to  hear,  be  informed  by  the  court  or  by  the  witnesses  themselves  as 
to  the  point  of  disagreement ;  and,  as  the  view  of  the  place  is  evi- 
dence not  introduced  before  the  jury,  they  can  not  be  allowed,  after 
they  have  retired  to  their  room  to  consider  of  their  verdict,  to  make 
the  view,  because  they  would  be  receiving  evidence  not  theretofore 
before  them. 

We  agree  with  counsel  that  the  place  appearing  on  the  view  is  evi- 
dence intended  to  explain,  modify,  corroborate  or  contradict  the  recol- 
lection of  witnesses  as  to  it.  And  we  think  that  under  section  318  the 
court  is  unlimited  as  to  the  time  of  allowing  the  view,  for  as  that 
section  contains  no  limitation  as  to  time  the  court  has  the  right  to 
order  the  view  at  any  time  during  the  investigation  of  the  case  by 
the  jury.    (Thompson  on  Trials,  section  908.) 

We  also  think  the  other  sections  supra  do  not  limit  section  318. 
But  if  they  do  we  think  that  section  321  expressly  authorizes  the 
course  pursued  by  the  court,  foresaid  section  provides  that  if  the  jury 
disagree  as  to  the  evidence  they  may  be  taken  into  the  courtroom 
and  be  satisfied  as  to  it. 

Now,  the  witnesses  had  testified  about  the  place,  its  location  and 
condition,  which  was  an  important  fact  to  be  ascertained  in  order  to 
-determine  the  question  of  negligence  and  its  degree.  The  place  and 
its  condition  were  thus  before  the  Jury  all  the  time  in  the  nature  of 
evidence  upon  the  subject  of  the  appellant's  negligence.  The  jury, 
it  seems,  could  not  take  an  intelligent  view  of  this  place  from  the 
-evidence  of  the  witnesses  concerning  it,  and  disagreeing  as  to  said 
evidence  they  asked  the  court  to  let  them  view  the  place  itself  as  an 
object  lesson,  correcting,  explaining  or  contnidicting  the  verbal  tes- 
timony in  that  regard.  We  think  that  the  sections  supra  do  not 
limit  section  318 ;  but  if  we  are  mistaken  in  this  we  think  the  action 
of  the  court  is  in  harmony  with  section  321. 

Counsel  for  the  appellant  also  object  to  instruction  number  five,  relat- 
ing to  willful  negligence.  That  instruction  is  more  favorable  to  the 
appellant  than  the  law  justifies.  The  appellant  had  no  gate  erected 
at  said  crossing  nor  any  watchman  there  to  warn  persons  that  they 
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mi^ht  be  in  danger  of  being  hurt  by  an  approaching  train.  The 
view,  by  reason  of  the  cut,  fences,  etc.,  was  obstrueted,  it  seems  to 
us ;  therefore,  en^ially  in  view  of  the  fact  of  no  gate  and  no  watch- 
man  at  the  crossing  in  a  city  like  Louisville^  and  on  the  street  de* 
scribed,  an  instruction  saying  that  such  failure  was  negligence  would 
have  been  proper. 

We  see  no  injury  to  the  rights  of  the  appellant  in  the  refusal  of  the 
court  to  stop  counsel  for  the  appellee  in  the  course  of  the  argument 
indulged  in  by  him. 

There  is  no  full  index  to  the  record  of  this  case  ^  there  is  no  Index 
to  the  evidence,  nor  to  the  instructions,  and  what  index  there  is  is 
to  be  found  in  about  the  middle  of  the  record.  There  Is  no 
compliance  with  the  law  in  regard  to  indexing.  The  record  is  prop- 
erly indexed  and  must  be  and  is  construed. 

The  judgment  is  affirmed. 


COlfMONWEALTH  V.  COV.  A  CiN.  BRIDGE  CO. 

Same  v.  Cov.  &  Cin.  Elevated  Ry.  and  B.  and  T.  Co. 

Gov.  &  Cin.  Bridge  Ck>.  v.  Commonwealth. 

iFil^d  March  26,  1898.) 

1.  CoHstilutional  law — Contracts — Regulation  0/  tolls — A  charter  granted  in 
1846,  aothorizinjsf  the  oonstroction  of  a  bridge  between  Cinoinnati  and  Cod- 
ington, whioh  provides  that  the  bridge  company  (by  its  officers)  **ahall  have 
the  right  to  fix  the  rnte  of  toll"  thereon,  provided  that  the  company  shall 
from  time  to  time  reduce  such  rates  so  that  the  net  profits  shall  not  exceed 
15  per  cent,  per  annum,  does  not  coastitnte  or  evidence  a  contract,  whereby 
the  State  binds  itself  not  to  redace  the  rate  of  tolls  so  long  as  the  net  profit* 
do  not  exceed  16  per  cent.  The  charter  does  not  constitute  any  contract 
concerning  the  fixing  of  the  rate  of  toll,  therefore,  an  act  of  the  LegiBla- 
tnre  of  1890,  reducing  the  rate  of  toll  below  that  fixed  by  the  bridge  com- 
pany, does  not  impair  the  obligation  of  any  contract.  (Overruling  Hacailtoo 
V.  Keith,  5  Bush,  548). 

The  regnlation  of  tho  rates  of  toll  on  a  bridge  used  by  the  public  is  a 
governmental  power  belonging  to  the  Legislature,  which  will  not  be  consid- 
ered as  surrendered  by  the  Legislature,  by  contract  or  otherwise,  in  the 
absence  of  a  positive  aud  clear  expression  of  such  intent  by  the  Leipala- 
ture. 

2.  Same — Bridges — Interstate  commerce — Although  the  bridge  spans  the  Ohio 
river,  and  is  an  avenne  over  which  commerce  passes  between  Ohio  and  Ken- 
tucky, the  bridge  company  can  not  be  considered  as  in  itself  a  carrier  of 
interstate  commerce,  since  it  merely  permits  others  to  transport  articles  of 
commerce  over  its  bridge  for  a  fixed  rate  of  toll.  Therefore,  in  the  absence 
of  any  act  of  Congress  fixing  or  regnlating  the  rates  of  toll  on  such  bridge, 
the  State  is  authorized  to  regulate  such  rates,  and  an  act  reducing  the  ratee 
of  tolls  is  in  no  sense  an  interference  with  or  obstruction  of  interstate 
commerce. 

3.  Same — Taking  of  private  pr^pcfty  for  public  use  without  compensation — An 
act  of  the  Legislature  for  the  purpose  of  regnlating  the  rates  of  toll  of  a 
certain  ferry,  which  reduces  the  rates  so  mcch  that  the  costs  of  operating- 
the  ferry  is  more  than  its  income,  is  virtually  a  destruction  of  the  franchise 
and  a  taking  of  private  property  for  public  use  without  just  compensation^ 
and  is  unconstitutional  and  void. 

4.  Same — The  fixing  of  the  rates  of  toll  for  the  foot  and  waironways  of  • 
bridge  at  such  a  rate  that  the  income  derived  from  the  foot  and  wagon vaya 
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is  not  saffioient  to  improve  and  keep  them  in  repair,  does  not  necessarily 
amonnt  to  a  oonflsoation  of  the  propetty,  since  the  rates  fixed  for  main 
ways  of  the  bridge  may  be  snoh  as  to  yield  a  reasonable  net  profit  from  the 
whole  structare;  and  in  the  absence  of  eTidenoe  showing  the  profit  from  the 
whole  strnotnre,  the  rates  fixed  for  the  foot  and  wagonways  will  not  be  held 
to  be  Yoid. 

Wm.  Qoebelf  W.  J.  Hendrick  and  R.  Reid  Rogers  for  Common- 
wealth. 

Wadsworth  &  Son,  W.  H.  Jackson,  O'Hara  A  Bryan,  W.  M.  Ram- 
863*  and  J.  F.  d  C.  H.  Fisk  for  the  Bridge  Company. 

Appeal  from  Kenton  Criminal  Court. 

Opinion  of  the  court  by  Judfce  Pryor. 

These  three  cases  will  be  considered  together,  as  similar  questions 
are  involved  on  each  appeal. 

The  bridge  company,  the  appellant  in  the  one  case  and  the  appel- 
lee in  the  other,  was  indictea  for  its  refusal  to  comply  with  the 
Erovisions  of  an  act  of  the  liC^slature,  passed  March  31,  1890,  regu- 
itinf?  the  tolls  to  be  charge<i  for  those  passing:  over  its  bridge  on 
fool,  in  vehicles  or  otherwise,  and  also  for  refusing  to  comply  with 
the  |)r()visions  of  the  same  act  that  also  regulated  the  charges  on  its 
ferry  that  it  had  purchased  under  lesrislative  authority,  and  was  op- 
erating it  in  transporting  freight  and  passengers  across  the  Ohio  river 
between  the  cities  of  Covington  and  Cincinnati,  etc. 

The  Covington  <&  Cincinnati  Elevated  Railroad  and  Transfer  and 
Bridge  Co.  was  indicted  for  violating  the  same  statute  and  in  like 
manner. 

It  is  contended,  and  was  so  adjudged  by  the  court  below,  that  the 
legislation  of  March,  1890,  reducing  the  toll  on  both  bridges,  was  in 
violation  of  section  10,  article  1  of  the  Constitution  of  the  United 
States,  prohibiting  the  passing  of  laws  impairing  the  obligation  of 
contracts,  and  also  of  section  20  of  article  3  of  the  Constitution  of 
this  State,  containing  a  like  provision. 

In  regard  to  the  ferry  it  is  also  maintained  that  the  reduction  of 
tolls  by  the  act  of  1890  has  so  lessened  its  resources  as  to  place  the  re- 
ceipts below  the  expenses,  and  that  its  effect  is  to  destroy  the 
franchise,  and  is  equivalent  to  the  taking  of  private  propertv  for 
public  use  without  compensation,  or  the  appropriation  of  private 
property  for  the  use  of  the  public  without  due  process  of  law. 

On  the  17th  of  February,  in  the  year  1846,  the  charter  of  the  ap- 
pellee was  passed,  with  its  capital  stock  fixed  at  $300,000,  and  the 
provision  in  relation  to  the  rates  of  toll  to  be  charged  for  the  trans- 
portation of  freight,  live  stock,  passengers,  etc.,  over  its  bridge,  be- 
tween the  cities  of  Covington  and  Cincinnati,  is  found  in  section  8 
of  the  act  of  incorporation  that  reads  as  follows:  *^That  the  president 
and  dire(*tors  shall  have  the  right  to  fix  the  rates  of  toll  for  passing 
over  said  bridge,  and  to  collect  the  same  from  all  and  every  person 
or  persons  passing  thereon  with  their  goods,  carriages  or  animals  of 
every  description  or  kind:  Provided,  however,  that  the  said  company 
flhall  lay  before  the  Legislature  of  this  State  a  correct  statement  of  the 
cost  of  said  bridge,  and  an  annual  statement  of  the  tolls  received  for 
passing  the  same,  and  also  the  cost  of  keeping  said  bridge  in  repair, 
and  of  the  other  necessary  expenses  of  the  company;  and  the  said 
president  and  directors  shall  from  time  to  time  reduce  the  rates  of 
toll  so  that  the  net  profits  of  said  bridge  shall  not  exceed  16  per  cent, 
per  annum  after  the  proper  deductions  are  made  for  repairs  and 
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char^res  of  other  description.  Toll  gates  shall  be  kej^  and  tolls  re- 
ceived at  each  end  of  the  bridKe,  and  the  rates  of  toll  shall  be  posted 
up  in  some  conspicuous  place  where  toll  is  demanded." 

On  the  5th  of  February,  1861,  the  capital  stock  was  increased  tx> 
$1,000,000,  and  the  company  also  authorized  to  issue  one-half  of  the 
amount  in  preferred  stock,  provided  ^H/iat  it  shall  be  lawful  lonrrfer 
such  stock  to  the  extent  of  16  per  cent,  per  annum  and  no  tnore.^^ 

By  an  act  approved  the  21st  of  January,  1865,  the  capital  stock 
was  increased  to  $1,250,000,  the  additional  $250,000  to  be  held  as  pre- 
ferred stock. 

The  bridge  was  opened  for  travel  in  the  year  1867,  after  a  BtruKgle 
for  near  twenty  years  to  raise  money  in  order  to  secure  its  comple* 
tion.  The  record  shows  that  this  bridge  cost  (its  coastruction)  $1,- 
785,000,  and  the  receipts  from  the  bridge  since  its  construction  show 
a  payment  to  the  preferred  stockholders  on  an  average  of  7.8  per 
cent,  per  annum,  and  the  net  earnings  during  that  period  woaid 
have  paid  on  the  original  cost  4.82  per  cent,  per  annum. 

In  a  controversy  between  the  non preferred  and  the  preferred  stock- 
holders coming  to  this  court  by  an  appeal  (10  Bush,  69),  it  was  held 
that  the  action  of  the  board  in  issuing  preferred  stock  was  legal,  and 
the  entire  earnings  have  been  applied  after  paying  expenses  to  those 
who  hold  the  preferred  stock,  and  they  are  realizing  a  handsome 
dividend  on  the  investment,  and  will  receive  as  much  as  6  per  cent. 
on  the  reduction  of  the  tolls  as  made  by  the  act  of  1890. 

Such  is  the  history  of  this  great  enterprise  from  the  grant  of  it» 
charter,  in  the  year  1846  up  to  the  passage  of  the  act  of  1890.  by 
which  the  power  to  fix  the  tolls  was  taken  from  the  grantee  and  as- 
sumed by  the  grantors,  for  the  reason  s»  the  State  maintains  that  no 
contract  ever  existed  between  the  State  and  the  bridge  company  by 
which  legislative  control  in  the  regulation  of  tolls  was  surrendered. 

We  understand  the  rule  to  be  well  settled  by  numerous  decislona 
of  the  Supreme  Ck)urt  that  the  regulation  of  tolls  or  other  chaTKe» 
made  by  a  corporation  or  an  individual  for  the  use  of  his  or  its  prop- 
erty  by  the  public  is  a  governmental  power,.and  when  such  a  power 
is  contracted  away  by  the  sovereign,  it  must  be  done  by  positive 
grant^  or  the  use  of  such  language  in  the  charter  or  grant  as  carries 
with  it  necessarily  an  abandonment  of  legislative  control. 

The  question,  therefore,  arising  in  this  case  is:  Did  the  Legislatore^ 
by  section  8  of  appellee's  charter,  surrender  its  power  to  regulate  the 
toll  on  appellee's  bridge'so  long  as  the  company  realized  not  exceed- 
ing 15  per  cent,  on  the  investment. 

It  is  true,  as  maintained  by  the  State,  that  no  repeal  has  been 
made  of  the  right  of  the  appellee  to  make  15  per  cent,  of  annual  net 
profit,  but  when  the  tolls  are  reduced  at  least  25  per  cent,  less  than 
the  rates  fixed  by  the  corporation,  it  must  be  assumed  that  no  such 
income  can  be  realized  as  15  per  cent,  per  annum,  and  if  a  contract 
exists  it  must  be  regarded  as  impaired  by  the  legislation  of  1890,  as 
under  that  act  the  annual  net  profit  will  be  greatly  reduced. 

The  case  of  Hamilton  v.  Keith,  5  Bush,  458,  comes  nearer  sw¥fcaln- 
ing  the  views  of  counsel  for  the  appellee  and  the  judgment  below 
than  any  case  to  which  our  attention  has  been  called. 

The  charter  of  the  Covington  &  Lexington  B.  B.  Go.  was  amended 
on  the  5th  of  February,  1854,  as  follow?*:  "The  rates  of  freight  to  be 
charged  by  said  company  shall  be  fixed  by  the  directory,  and  may 
be  by  the  ton,  hundred,  ear  or  specific  article,  provided  when  the 
charge  shall  be  by  the  ton  or  barrel  the  through  rate  shall  not  exceed 
three  and  one-half  mills  per  mile  per  100  pounds,  nor  one  cent  per 
mile  per  barrel,  and  other  through  rates  in  proportion." 
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By  another  amendment,  of  March,  1865,  the  company  was  aathor* 
jzed  to  increase  their  legral  rates  25  per  cent,  on  freiglit  and  passen- 
gers from  Ck)vington  to  Lexington,  and  vice  versa,  # 

By  an  act  passed  in  the  year  1869  the  sixth  section  of  the  amended 
charter  of  1854  was  repealed  and  a  tariff  of  way  freights  established, 
not  to  exceed,  for  fifty  miles  or  over,  25  per  cent,  per  mile  over  the 
rates  of  through  freights.  Hamilton  tendered  a  lot  of  fre^ht  and 
demanded  that  it  be  carried  at  the  rates  established  by  the  act  of 
1869,  and  the  company  refusing  an  action  was  instituted  against  the 
company,  and  this  court  hehi  that  the  sixth  section  of  the  amended 
act  of  1854,  providing  that  ^^the  company  might  charge  such  rates  of 
freight  as  shall  be  fixed  by  the  directors,"  was  a  contract,  and  for 
the  reason  that  it  become  a  part  of  the  charter  that  was  as  inviola- 
ble as  any  other  privilege  conferred  and,  therefore,  in  violation  of 
both  the  Federal  and  State  Constitutions. 

The  opinion  in  that  case  was  a  clear  misconception  of  the  doctrine 
of  the  Dartmouth  College  case,  and  was  delivered  t>efore  any  adju- 
dication of  the  Supreme  Court  in  regard  to  the  governmental 
powers  of  State  Legislatures,  in  reference  to  grants  made  private 
corporations,  where  private  property  was  clothed  with  a  public  use, 
and  for  that  use  the  public  required  to  pay  certain  rates  or  charges 
to  the  corporation. 

Mr.  Justice  Cooley,  in  treating  of  that  clause  of  the  Federal  Con- 
stitution forbidding  the  States  to  pass  laws  impairing  the  obligation 
of  contracts,  says:  ^'And  it  has  been  held  witnout  dissent  that  this 
clause  does  not  remove  from  State  control  the  rights  and  properties 
which  depend  for  their  existence  or  enforcement  upon  contracts  as 
to  relieve  them  from  the  operation  of  such  general  regulations  for 
the  good  government  of  the  State  and  the  protection  of  the  rights  of 
individuals  a^^  may  be  deemed  important;"  and  in  referent  to 
charters  of  private  corporations,  he  says:  '* Although  these  charters 
are  to  be  regarded  as  contracts,  and  the  rights  assumed  by  them  are 
inviolable,  It  does  not  follow  that  these  rights  are  at  once,  by  force 
of  the  charter  contract,  removed  from  the  sphere  of  State  regulation, 
and  that  the  charter  implies  an  undertalcing  on  the  part  of  the  State 
that  in  the  same  way  in  which  their  exercise  is  permissible  at  first 
and  under  the  regulations  then  existing,  and  those  only  may  the 
corporations  continue  to  exercise  their  rights  while  the  artificial  ex- 
istence continues;"  and  in  Dartmouth  College  v.  Woodward,  4 
Wharton,  518,  it  is  said:  <<The  franiers  of  the  Constitution  did  not 
intend  to  restrain  the  States  in  the  regulation  of  their  civil  institu- 
tions adopted  for  internal  government,  and  that  the  instrument  they 
have  given  us  is  not  to  be  so  construed." 

It  is  not  pretended  that  the  charter  of  the  appellee,  the  Cincinnati 
&  Covington  Bridge  Co.,  can  be  repealed  because  there  was  no  such 
power  reserved  in  the  grant,  and  the  general  law  now  found  upon 
the  statute  book  of  the  State,  where  this  power  is  expressly  reserved, 
was  not  enacted  until  after  the  grant  was  made,  nevertheless  this 
power  to  regulate  tolls  over  public  ways,  and  in  this  class  of  cases, 
being  the  exercise  of  a  governmental  power,  as  must  be  conceded, 
its  exercise  may  be  resumed  at  any  moment  unless  by  contract  the 
State  has  surrendered  it. 

We  have  found  no  decision  of  the  Supreme  Court,  since  this  ques- 
tion as  to  the  right  of  a  State  to  surrender  these  governmental  pow- 
ers has  been  mooted,  where  private  property  has  been  devoted  to 
public  use  under  legislative  grants  in  which  that  court  has  construed 
the  grant  as  containing  stipulations  precluding  the  State  from  exer- 
cising any  control  over  the  rates  or  charges  the  citizen  is  required  to 
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pay  for  its  use.  There  are  many  changes  in  the  condition  of  the 
country,  as  well  as  its  people,  during  a  period  of  forty  years. 

Whatviay  have  been  a  reasonable.rate  of  toli  or  income  upon  such 
investments  forty  years  ago  would  now  be  deemed  exorbitant,  and 
before  this  court  shouid  hold  that  the  corporation  had  the  right  to  a 
net  income  of  15  per  cent,  per  annum  to  be  paid  by  the  public 
80  long  as  the  structure  exists,  or  that  this  power  of  government  had 
been  delegated  to  those  whose  interests  were  adverse  to  the  public, 
it  should  entertain  no  doubt  of  the  purpose  of  the  Legislature  to  sur^ 
render  by' the  words  of  the  grant  all  future  legislative  control  over 
the  subject*matter. 

The  capital  stock  of  this  corporation  at  the  time  its  charter  was 
obtained,  and  the  right  to  change  these  tolls  given,  was  only  $8UO,(IOO, 
and  has  been  increa^  from  time  to  time  to  $1,785,000,  upon  which 
sum  the  right  to  an  income  of  15  per  cent,  per  annum  is  claimed, 
although  the  amendments  by  which  this  increase  of  stock  was  made 
were  enacted,  as  well  as  other  amendments,  since  the  passage  of  the 
general  law  reserving  to  the  State  the  power  to  alter  or  repeal  corpo- 
rate grants. 

In  determining  this  question  we  feel  constrained  to  follow  the  de- 
cisions of  the  Supreme  Court,  because  the  clause  of  the  Federal  Con- 
stitution prohibiting  the  States  from  enacting  laws  impairing  the 
obligations  of  contracts  is  directly  involved,  and  there  should  be  no 
reluctance  in  State  courts,  even  if  different  views  were  entertained 
in  following  the  decisions  of  the  highest  Judicial  tribunal  of  the 
country  that  must  ultimately  determine  all  such  questions.  It  is 
necessary,  therefore,  to  refer  to  some  of  the  leading  cases  in 
which  the  power  of  State  Legislatures  to  regulate  charges  and  tolls 
over  property  devoted  to  public  use  has  been  passed  on. 

In  the  case  of  Stone  v.  Farmers  Loan  &  llrust  Co.,  116  U.  S.,  636, 
the  twelfth  section  of  the  charter  of  the  Mobile  &  Ohio  Railroad  Co. 
was  involved.  It  provided  ^'  that  it  shall  be  lawful  for  the  company 
hereby  incorporated  from  time  to  time  to  fix,  regulate  and  receive 
the  toll  and  charges  by  them  to  be  received  for  transportation  of  per- 
sons or  property  on  their  railroad  or  way  hereby  authorized  to  be 
constructed,  erected,  built  or  used,  or  any  part  thereof."  And  in 
Stone  V.  Illinois  Central  Bailroad  Company,  decided  at  the  same 
time,  the  charter  provision  was  **  that  the  president  and  directors  be, 
and  they  are  hereby,  authorized  to  adopt  and  establish  such  a  tariff 
of  charges  for  the  transportation  of  persons  and  property  as  they 
may  think  proper,  and  the  same  to  alter  or  change  at  pleasure." 

Chief  Justice  Waite,  in  delivering  the  opinions  in  the  cases  cited, 
after  holding  that  such  provisions  in  a  charter  did  not  create  con- 
tracts between  the  corporations  and  the  State,  refers  to  a  number  of 
cases  in  support  of  the  conclusions  the  court  had  reached,  and  we 
shall  only  refer  to  one  of  those  cases  as  showing  that  no  contract 
existed,  when,  perhaps,  by  implication  it  might  be  assumed  that  it 
was  the  purpose  of  the  State  to  surrender  its  taxing  power,  except  to 
the  extent  taxation  had  been  imposed  by  the  charter. 

In  the  Delaware  railroad  tax  cases,  18  Wallace,  206,  where  the 
charter  of  a  railroad  provided  that  '^  it  should  pay  annually  into  the 
treasury  of  the  State  a  tax  of  one-fourth  per  cent,  on  its  capital  of 
4400,000,"  it  was  held  not  to  be  a  contract,  as  there  were  no  words 
indicating  that  no  other  or  further  tax  should  be  leviefl.  Many 
other  cases  are  referred  to  in  that  opinion  to  the  same  effect,  and  in 
the  same  case,  in  reviewing  the  cases  in  which  it  has  been  held  that  a 
State  Legislature  c*ould  not  interfere  with  the  grant,  reference  was 
made  to  the  case  of  Gordon  v.  Appeal  Tax  Court,  3  Howard,  183 
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The  statute  read,  "  That  upon  any  of  the  banks  of  this  State  comply- 
ing with  the  conditions  of  this  act  the  faith  of  the  State  is  hereby 
pledged  not  to  impose  any  future  tax  or  bouus  on  said  banks  during 
the  continuance  of  their  charters  under  this  act."  In  the  case  of  the 
Home  of  the  Friendless  v.  Barnie,  8  Wallace,  480,  it  was  provided 
**  that  all  the  property  of  the  corporation  should  be  exempt  from 
taxation,  and  that  the  general  law  reserving  to  the  Legislature  the 
power  to  amend  or  repeal  all  charters  shall  not  apply  to  this  corpora- 
tion." 

In  each  of  those  cases  no  doubt  could  well  arise  as  to  the  intent  of 
the  Legislature,  and,  as  said  by  the  Chief  Justice  in  the  case  of  Stone 
V.  The  Farmers  Loan  &  Trust  Company,  **  the  power  of  regulation 
is  a  power  of  government,  and  if  it  can  be  bargained  away  at  all  it 
can  only  be  by  wo^dIs  of  positive  grant  or  something  which  is  in  law 
equivalent.  If  there  is  reasonable  doubt  it  must  be  resolved  in  favor 
of  the  existence  of  the  power.  The  rule  i«  elementary  and  the  cases 
in  which  it  has  been  considered  and  applied  are  numerous." 

The  case  of  the  Georgia  Banking  Co.  v.  Smith,  128  U.  S.,  174,  the 
opinion  written  by  Mr.  Justice  Field,  it  seems  to  us,  is  conclus4ve  of 
this  case  as  to  the  power  of  the  Legislature  to  regulate  the  tolls  on 
the  bridge  of  the  appellee.  In  that  case  the  Georgia  Railroad  Com- 
pany was  given  *'  the  exclusive  right  of  transportmg  and  conveying 
persons,  merchandise  and  prrKluce  over  the  railroad  and  railroads  to 
be  by  them  constructed  while  they  see  fit  to  exercise  the  exclusive 
right :  Provided,  That  the  charge  of  transportation  or  conveyance 
shall  not  exceed  fifty  cents  per  hundred  pounds  on  heavy  articles 
and  ten  cents  per  cubic  foot  on  articles  of  measurement  for  every  one 
hundred  miles,  and  five  cents  per  mile  for  every  passenger,"  with 
another  proviso  that  the  company  might  rent  or  pass  all  or  any  part 
of  the  exclusive  right  to  transport,  etc.,  to  others,  etc.  This  privil- 
ege was  given  by  the  Georgia  Legislature  in  the  year  1885,  and  the 
company  leased  its  rights  and  privileges  to  one  William  Wadley  in 
the  year  1881. 

On  the  14th  of  October,  1879,  the  Georgia  Legislature  passed  an 
act  to  provide  for  the  regulation  of  railroad  freight  and  passenger 
tarifls  in  that  State  and  to  prohibit  the  charging  of  other  than  just 
and  reasonable  rates,  and  for  the  violation  of  which  certain  penalties 
were  imposed  by  the  commissioners,  who  were  designated  as  the 
railroad  commission.  The  Georgia  Banking  Company  filed  a  bill 
for  the  purpose  of  enjoining  the  commission  from  prescribing  rates 
of  fare  and  freight  over  its  road  or  its  branches.  It  was  contended 
by  the  corporation  that  its  charter,  granted  in  the  year  1886,  was  a 
contract  between  it  and  the  State,  and  invested  it  with  the  right  to 
charge  the  rates  fixed  by  the  charter,  and  this  right  could  not  be  im- 
paired by  any  legislation.  Mr.  Justice  Field,  speaking  for  the  court, 
held  that  so  long  as  the  property  and  employment  was  affected  with 
a  public  use,  so  long  as  the  use  continucKl,  the  power  of  regulation 
remained  with  the  Legislature,  and  that  the  difference  of  opinion 
entertained  in  reference  to  such  questions  was  not  as  to  the  power  of 
the  State  over  the  subject,  but  whether  that  power  had  not,  by  some 
provision  of  the  charter  or  other  legislation  amounting  to  a  contract, 
been  surrendered  to  the  company. 

There  was  a  proviso  in  that  case  as  in  this.  An  exclusive  priv- 
il^e  was  given  to  transport  persons  and  merchandise,  provide  that 
the  charge  of  transportation  shall  not  exceed  fifty  cents  per  hundred 
pounds  for  heavy  freight  and  five  cents  per  mile  for  every  passenger; 
and  yet  the  court  held  there  was  no  contract,  saying,  **  It  would  re- 
quire much  clearer  language  than  this  to  justify  us  in  holding  that, 
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notwithstandin}?  any  altered  oonditions  of  the  country  in  the  futore, 
the  Legislature  had,  in  1833,  contracted  that  the  company  might  for 
all  time  charge  ratet)  for  transportation  of  persons  and  property  over 
its  line  up  to  the  limit  designated." 

The  grant  to  the  bridge  company  is,  ^'  that  the  president  and  di- 
rectors shall  have  the  right  to  fix  the  rates  of  toll  for  passing  over 
said  bridge,  and  to  collect  the  same  from  all  and  every  person  or 
persons  parsing  thereon  with  their  goods,  carriages  or  animals  of 
every  description  or  kind."  These  are  the  words  of  the  grant,  and 
similar  in  almost  every  respect  to  the  grant  in  the  case  of  Stone  v. 
Illinois  Central  Bailroad  Company,  already  referred  to,  and  held  by 
the  Supreme  Court  not  to  constitute  a  contract;  but  it  is  insisted 
that  the  proviso  constitutes  the  contract,  and  this  reads:  Provided^ 
That  the  company  shall  perform  certain  duties,  immely,  inform  the 
Legislature  of  the  amount  of  toils  received  and  tne  expenses  of  the 
company  in  keeping  the  structure  in  repair,  **  and  the  said  directors 
shaUfrom  time  to  time  reduce  the  rates  of  toll  so  that  the  net  profits 
shall  not  exceed  15  per  cent,  per  annum  after  the  proper  redtustUms 
are  made  for  repairs  and  changesJ*^  It  is  difficult  to  find  any  lan- 
guage in  this  proviso  stronger  than  in  the  grant,  or  such  as  would 
deprive  the  Legislature  of  all  power  to  regulate  these  tolls.  The 
State  does  not  bind  itself  by  saying  in  express  terms  or  by  bare  im- 
plication that  no  reduction  of  tolls  shall  be  made  to  lessen  this  rate 
of  interest  or  the  net  profits  on  the  investment.  There  is  no  contract 
or  agreement  in  this  charter  by  which  the  State  has  agreed  that  this 
company  shall  forever  impose  such  a  burden  on  travel  as  it  seea- 
proper  as  will  yield  15  per  cent,  on  the  investment.  The  proviaa 
IS  only  a  limitation  on  the  rights  and  privileges  previously  granted  ; 
and  to  say  that  because  a  limit  is  designated  it  creates  a  contract 
is  not  sustained  by  reason  or  authority. 

It  is  argued  that  in  the  case  of  the  Banking  Co.  v.  Smith  the  period 
for  which  the  charter  was  to  run  had  expired,  and  the  court  was  dis- 
cussing the  power  of  the  Legislature  to  enact  a  law  r^nlating  the 
tolls  alter  the  expiration  of  the  grant.  Such  could  not  have  been 
the  question  involved,  for  if  the  grant  had  expired  no  doubt  could 
arise  as  to  the  power  of  the  Legislature  over  the  Question.  It  was  a 
decision  upon  the  one  question,  and  that  was,  dia  the  terms  of  the 
grant  to  the  Georgia  Banking  Company  create  a  contract? 

It  is  also  contended  by  the  appellee  that  the  classification  of  and 
rates  for  travel  and  transportation  of  freight  over  the  bridge  of  the 
appellee  is  a  legislative  regulation  of  commerce  among  the  States 
and  not  a  charge  for  the  use  merely  of  the  structure. 

While  the  regulation  of  commerce  between  the  States  is  subject  to 
the  control  of  Congress,  for  with  that  body  the  paramount  aa* 
thority  resides,  we  are  unable  to  perceive  how  the  use  of  this  bridge^, 
in  aid  of  commerce  and  upon  which  tolls  are  charged,  is  an  interfer- 
ence with  Federal  power.  There  has  been  no  legislation  by  Con- 
gress adverse  to  this  rlo^ht  of  the  State,  and  the  lessening  of  tolls,  it 
seems  to  us,  would  aid  commerce,  instead  of  obstructing  it  in  any 
way.  This  bridge  is  not  a  carrier  of  commerce,  but  others  w1k>- 
transport  commerce  are  permitted  to  use  it  as  a  means  of  facilitating 
trade  and  travel  between  the  States,  upon  the  payment  of  a  reason- 
able toll  authorized  to  be  exacted  by  the  State. 

The  bridge  spans  the  Ohio  river  between  the  large  cities  of  Coving- 
ton and  Cincinnati ;  it  is.  a  Kentucky  corporation  and  no  burden 
is  imposed  upon  the  carrier  of  commerce  passing  over  it  other  than 
a  reasonable  charge  for  its  use ;  and  in  the  absence  of  any  l^siation 
by  Congress  fixing  the  tolls  the  power  of  the  State  to  authorize,  by 
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legislation*  the  company  to  make  a  reasonable  charge  for  its  use  i]». 
unquestioned  and  fully  sustained  by  the  decisions  of  the  Supreme- 
Court  on  the  subject.  (Peraehita  Pacl^et  Co.  v.  Aiken,  119  U.  S., 
543 ;  Packet  Co.  v.  Keokuk,  95  U.  S.,  80;  Mobile  County  v.  Kimball^ 
102  U.  8.,  691.) 

It,  therefore,  follows  that  the  act  of  March,  1890,  reKulatin?  these- 
tolls  is  valid  and  should  be  enforced,  and  the  case  of  Hamilton  v. 
Heith,  5  Bush,  548,  to  the  extent  it  conflicts  with  this  opinion,  is- 
overruled. 

As  to  the  rates  of  charges  fixed  by  the  act  of  1890  for  transporting 
freight  and  passengers  over  the  ferry  now  owned  by  the  bridge  com'^ 
pany  it  appears,  from  the  agreed  facts  that  were  read  subject  to  ex* 
ceptions  for  competency,  that  the  rates  are  so  low  as  not  to  produce 
an  income  sufficient  to  pay  the  ordinary  expenses  in  keepmg  the 
ferry  in  repair,  and  when  looking  to  the  necessary  expenses  incurred 
for  years  prior  to  the  passage  of  the  act  of  1890  it  is  apparent  the 
company  would  necessarily  expend,  in  complying  with  the  pro- 
visions of  that  act  in  operating  tnis  ferry,  a  sum  exceeding  the  gross- 
income,  and,  if  so,  the  act  amounts  to  spoliation,  and  requires  the- 
bridge  company  to  submit  to  the  use  of  its  property  by  the  public 
without  compensation.  It  is  a  destruction  of  the  right  to  operate 
this  ferry,  and  in  plain  violation  of  t>oth  the  Federal  and  State  Con- 
stitutions. Under  the  statute  of  this  State  ferries  are  established  and 
regulated  by  the  (.*ounty  courts.  This  ferry  had  been  operated  under 
the  authority  of  the  county  court  or  by  special  enactment  for  a  great 
many  years,  when,  on  the  28d  of  February,  1869,  power  was  con-- 
ferred  by  an  act  of  the  Legislature  on  the  bridge  company  to  pur- 
chase, hold  and  operate  ferries,  conditioned  that  the  rates  oj  ferriesr 
shall  be  subject  to  the  control  of  the  courts  as  in  the  case  of  ferries- 
owned  by  individuals.  The  bridge  company  purchased  the  terry 
under  the  leirislation  of  February  23,  1869,  and  in  1890^  by  subse- 
quent legislation,  the  bridge  company,  by  reason  of  the  reduction  of 
tolls,  is  made?  to  operate  its  ferry  without  compensation. 

We  can  well  see,  conceding  the  power  to  regulate  the  charges  od* 
the  ferry,  it  might  become  necessary  to  fix  a  reasonable  toll  looking 
to  the  public  interest,  although  it  might  not  yield  a  net  income  on 
the  original  investment;  but  when  the  law-making  power  under- 
takes to  so  regulate  tolls  as  to  require  the  operation  of  a  franchise  at 
less  than  the  actual  operating  expenses,  it  is  virtually  a  taking  of  pri- 
vate property  for  public  use  without  compensation,  as  the  agr^  fact» 
not  only  show  that  the  tolls  are  unreasonable  but  destructive  of  the 
right  itself,  and  when  such  facts  appear  the  court  should  interfere;, 
nor  do  we  understand  that  this  view  is  in  conflict  with  the  case  of 
Budd  V.  People  of  New  York,  146  U.  S.,  — ;  nor  would  the  doc- 
trine be  different  if  the  ferry  was  a  chartered  corporation,  created 
since  the  act  of  1866,  reserving  the  right  to  amend,  etc.,  and  while 
under  such  a  reservation  of  power  the  grant  itself  may  be  repealed., 
it  can  not  be  so  amended  as  to  leave  it  in  force  with  such  a  reduced 
rate  of  toll  that  its  income  will  not  pay  the  expenses  of  operating  it, 
and  yet  the  corporation  required  to  discharge  the  duties  imposed  on 
it  by  its  charter. 

As  to  the  indictment  against  the  Covington  A  Cincinnati  Elevated 
Kailroad  Bridge  and  Transfer  Co.,  it  follows,  from  what  has  been  ad- 
Judged  in  reference  to  the  Covington  &  Cincinnati  Bridge  Co.,  that  the 
provisions  of  its  charter  in  regard  to  tolls  is  not  a  contract  between  it 
and  the  State,  and  the  Legislature,  therefore,  had  the  right  to  regu- 
late the  tolls  to  be  charged  for  the  use  of  footways  and  wagon ways,^ 
both  being  a  part  of  the  main  structure ;  nor  is  the  l^islation  in  con*- 
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iflict  with  the  commerce  clause  of  the  Federal  Ckinstitution,  for  the 
reason  already  g^iven.  Its  charter  in  relation  to  tolls  provides  only 
'*'  that  the  rate  of  toll  shall  at  no  time  exceed  the  rate  charged  by 
jthe  Covington  <&  Cincinnati  Suspension  Bridge  Company  upon  Jan- 
uary 1,  1886." 

When  this  grant  was  made  there  was  (and  is  now)  a  statute,  sen- 
*eral  in  its  character,  applicable  to  all  corporations,  which  is  f»  fol* 
Jows:  '*A11  charters  and  grants  of  or  to  c*orporations,  or  amend* 
ments  thereof,  enacted  or  granted  since  the  14th  of  February,  1856, 
.and  all  other  statutes,  shall  be  subject  to  ahnendment  or  repeal  at  the 
will  of  the  Legislature,  unless  a  contrary  intent  be  therein  plainly 
expressed:  Provided^  That  whilst  privileges  and  franchises  so 
granted  may  be  changed  or  repealed,  no  amendment  or  repeal  shall 
impair  other  rights  previously  vested." 

It  is  well  settled  that  a  company  talcing  a  franchise  under  such  a 
general  law  agrees  to  abide  by;its  provisions;  in  other  words,  it  be- 
•comes  a  }>art  of  its  charter,  unless  there  is  some  provision  in  the 
^rant  in  the  nature  of  a  contract  or  agreement  that  divests  the  state 
of  its  power.  (Greenwood  v.  Union  Freight  Co.,  105  U.  S.,  13; 
Atlantic  JSt  Gulf  Railroad  Co.  v.  Georgia,  98  U.  S.,  359;  Cumberland 
.1&  Ohio  Bailroad  Co.  v.  Barren  County  Court,  10  Bush,  601.) 

It  is  further  argued  that  the  reduction  of  tolls  on  the  f<K>t  and 
wagon  ways  over  appellee's  bridge  amounts  to  a  confiscation  of  the 
property,  and,  as  in  the  ferry  case,  the  tolls  as  reduced  by  the  act  of 
March,  1890,  will  not  pay  the  expenses  of  keeping  up  the  two  ways. 
By  the  charter  the  appellee  was  required  to  make  these  ways  a  part 
of  the  main  structure,  and  while  the  income  from  the  foot  and 
«wagonways  may  not,  when  applied  to  improving  them  alone  or 
keeping  them  in  repair,  be  suincienl  for  that  purpose,  yet  the  entire 
structure  may  be  yielding  a  handsome  income.  It  is  unlike  the 
ferry  purchased  by  the  api)ellee,  the  Cincinnati  &  Covington  Bridge 
•Company,  under  the  authority  of  the  Legislature.  The  ferry  is  dis- 
tinct from  the  bridge,  although  tlie  bridge  company  owns  it,  while 
the  foot  and  wagonways  area  part  of  the  transfer  ci>mpany's  bridge, 
and  the  profits  on  the  entire  structure  must  be  considered.  What 
'those  profits  are  does  not  appear,  and  we  must  assume,  in  the  absence 
of  testimony  to  the  contrary,  that  the  receipts  from  the  structure  are 
in  excess  of  tiie  expenditures,  and  before  tiiis  court  can  undertake  to 
«ay  that  the  appellee  has  been  deprived  of  compensation  for  the  use 
of  its  property  we  must  be  informed  as  to  the  revenue  received 
(from  the  entire  structure,  and  in  the  alisence  of  such  a  show- 
ing will  mot  say  that  the  Legislature,  in  regulating  these  tolls,  has 
violated  both  the  Federal  and  State  Constitutions,  and  more  particu- 
larly when  it  has  been  authoritively  settled,  in  the  case  of  Budd 
V.  The  People  of  New  York,  that  what  are  and  what  are  not 
reasonable  charges,  etc.,  is  a  legi^^Iative  and  not  a  judicial  qupsUon. 

The  Judgments  below  against  the  State  and  in  favor  of  eacti  bridge 
company  are  reversed  and  remanded,  with  directions  to  overrule  the 
•demurrer  and  for  proceedings  consistent  with  this  opinion. 

On  the  appeal  of  the 'Cincinnati  <&  Covington  Bridge  Co.  v.  Com- 
monwealth, known  as  the  ferry  case,  the  judgment  is  reversed,  with 
^directions  to  dismiss  the  indictment. 


Digitized  by  VjOOQIC 


newport,  &c.  v.  newport  light  co.  845 

City  op  Newport,  Ac.  v.  Newport  Light  Co. 
(Filed  March  4,  1898— JVb<  to  be  reported,) 

].  Construction  of  contract  bftween  city  and  gas  company — The  contract  made* 
in  1880  between  the  city  of  Newport  and  the  Newport  Light  Company,, 
whereby  the  gas  company  was  given  the  exclasive  privilege  of  furnishings' 
gas  to  the  city  until  1904,  relates  to  the  lighting  of  the  public  places  of  th» 
city  by  gas  only,  and  does  not  preclude  the  city  from  contracting  with  other 
companies  to  furnish  electric  lights  to  the  city,  nor  aothorize  the  city  to  de- 
mand of  the  gas  company  any  light  other  than  gas. 

A  former  judgment  of  the  chancellor  enjoining  the  city,  at  a  time  it  wa» 
contracting  for  gas  from  another  company,  from  entering  into'  a  contract 
with  any  company  other  than  appellee  for  the  lighting  of  the  city,  etc.,  w/V^^' 
^jj  ^r£7M^ru'/>^  daring  the  con  tie  nance  of  the  contract  of  1880  was  not  in- 
tended to  give  the  appellee  the  exclusive  right  to  furnish  all  manner  of 
lights  to  the  city;  it  related  to  giis  alone,  and  the  city  is  not  guilty  of  a  vio- 
lation of  the  injunction  by  subsequently  contracting  with  another  com- 
pany for  electric  lights. 

C.  J.  Helm,  Hallara  d  Myers,  Jno*  P.  Newman  and  T.  P.  Oar- 
rother8  for  appellants. 

Nelson  <&  Desha  and  John  G.  Carlisle  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  the  year  1885  a  contract  was  entered  into  between  the  city  of* 
Newport  and  the  Deuber  Light  Company  by  which  the  latter  was- 
to  furnish  gas  for  lighting  the  city,  etc.,  for  a  fixed  period.    The  city^. 
in  the  month  of  June  of  the  year  1880  had  made  a  contract  with  tho- 
Newport  Light  Company  to  furnish  the  same  light  to  the  city  ;  and 
at  the  time  of  the  execution  of  the  contract  between  the  city  and 
the  r>euber  Light  Company  the  Newport  Light  Company  was  in* 
the  actual  performance  of  its  contract.    The  latter  obtained  an  in- 
junction preventing  the  Deuber  Light  Companjr  and  the  city  from 
disturbing  the  exercise  of  its  franchise  under  tne  contract  of  June^ 
1880,  and  the  chancellor  below  rendered  a  Judgment,  the  substance 
of  which  was :  Enjoining  the  city  from  making  a  contract  with  any 
I)erFon  for  lighting  the  streets,  alleys,  public  buildings,  etc.,  of  the- 
city  with  gas  or  otherwise  durbtg  the  continuance  of  the  contract  with 
the  JXewport  Light  Company, 

The  contract  with  the  Newport  Light  Company  continues  untiL 
the  year  1904.  The  case  was  brought  to  this  court  and  the  judgment 
affirmed.    (84  Ky.,  166.) 

In  July,  1891,  the  city  of  Newport  entered  into  a  contract  with  a 
company  called  the  Suburban  Electric  Company  by  which  that 
company  undertook  to  furnish  electric  lights  for  the  streets,  etc.,  of 
the  city,  and  the  Newport  Light  Company  conceiving  that  tne  judg- 
ment of  the  chancellor  in  the  equity  action  against  the  city  and 
affirmed  by  this  «ourt  was  being  disregarded  obtained  a  rule  against 
the  mayor,  the  councilmen  and  others  to  show  cause  why  they 
should  not  be  punished  for  contempt  for  violating  or  refusing  to 
obey  the  mandate  of  the  chancellor.  The  motion  on  the  rule  wa» 
tried  in  the  Louisville  Law  and  Equity  Court  and  the  parties  ad- 
Judged  to  be  in  contempt  and  ordered  to  jail  on  their  refusal  to  annul 
the  contract  between  the  city  and  the  electric  light  company ;  and* 
the  question,  therefore,  arises^  caa  th«  city  make  any  contract  foe 
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fighting  its  streets  and  public  places  with  electricity  as  long  as  the 
^contract  for  furnishintir  it  with  gas  remains  in  force.  It  was  held  in 
Xhe  case  brought  to  this  court  that  the  chancellor  had  the  right  to 
^prote(*t  the  Newport  Light  Company  in  the  exercise  of  its  franchise, 
and,  having  expended  large  suma  of  money,  with  its  pipes  and  posts 
rlaid  down  and  erected,  the  city  was  properly  enjoined  from  permit- 
ing  the  Dueber  Light  Ck>mpany  and  the  city  from  executing  a  Jike 
-contract— that  a  contract  with  a  corporation  when  the  right  to  con* 
rtract  existed  wms  as  inviolable  as  a  contract  made  with  natural  per- 
.«ons. 

We  think  the  case  presented  now  is  different  in  many  aspects 
from  the  original  case  between  the  Dueber  Light  Company  and  the 
^ity  on  the  one  side  and  Newport  Light  Company  on  the  other. 

By  an  act  appproved  April  17,  1890,  the  board  of  councilmeD 
was  authorized  to  contract  for  lighting  the  city  of  Newport  and  its 
inhabitants  in  any  mode  now  known  or  which  may  hereafter  be  dis- 
/eovered,  etc.;  and  while  no  legislative  enactment  can  authorize  the 
violation  of  a  contract,  nor  does  this  enactment  propose  to  do  so,  as 
it  provides  that  existing  contracts  shall  not  be  interfered  with  ;  still 
the  growth  of  the  city  and  its  increase  of  populatioh  since  the  con- 
tract of  June,  1880,  demands  that  its  people  and  the  public  places 
shall  have  the  benefit  of  the  improvements  made  in  lighting  laige 
cities ;  and  under  such  a  state  of  facts  the  chancellor  would  hesi- 
tate in  inflicting  the  punishment  for  contempt,  or  even  in  granting 
an  injunction,  where  the  circumstances  connected  with  the  subject 
matter  of  the  contract  has  been  changed,  and  the  city,  by  reason  of 
its  rapid  growth  and  the  necessities  of  the  public,  requires  that  the 
more  recent  improvements  in  lighting  the  public  places  should  be 
adopted  for  the  comfort  and  welfare  of  its  people,  otherwise  the  city 
would  be  compelled  to  use  gas  and  no  other  light  until  the  appellee's 
contract  expires,  which  is  in  the  year  1904. 

The  city,  under  the  contract  with  the  Newport  Light  Company, 
could  not  compel  that  company  to  furnish  any  other  light  than  gas ; 
.  and  this  court,  in  construing  that  contract  in  the  case  of  the  City  of 
Newport  v.  The  Newport  Light  Company,  89  Ky.,  — ,  held  thatthe 
.Newport  Light  Company  could  not  enter  on  the  streets  of  Newport 
and  subject  them  to  a  new  use  so  as  to  furnish  electric  lights  without 
the  consent  of  the  city,  indicating  clearly  that  as  to  improved  lights 
the  city  had  to  be  consulted  before  the  Newport  Light  Company 
could  use  the  streets  for  the  purpase  of  furnishing  it ;  and,  therefore, 
the  chancellor  will  not  say  that  because  of  the  original  contract  made 
in  June,  1880,  the  city  is  to  be  deprived  of  electric  lights,  unless  the 
appellee  sees  proper  to  furnish  them.  Did  that  contract  by  its  terms 
give  to  the  Newport  Light  Company  the  unlimited  power  over  its 
streets  for  the  purpose  of  lighting  them  for  the  period  of  twenty- 
five  years  from  June,  1880?  We  think  not.  The  original  action  In 
this  court,  under  which  the  injunction  was  made  perpetual,  was  in 
reference  to  the  supply  of  gas  alone  and  only  considered  in  that 
light,  and  the  word  otherwise  used  in  the  restraining  order  by  the 
judgment  below  can  not  be  construed  as  giving  to  the  Newport 
Light  Company  the  absolute  right  to  furnish  gas  and  any  other  light 
during  the  existence  of  the  contract.  The  contract  may  author- 
ize the  company  to  furnish  gas  or  any' other  light  as  good;  still 
it  may  decline  to  furnish  other  lights  or  the  city  to  receive 
them,  as  it  is  apparent  the  contract  had  reference  to  gas  only, 
and  could  have  been  considered  in  no  other  way  by  either  the 
court  below  or  this  court.  The  contention  was  as  to  which  of  the 
:two  companies  should  furnish  gas,  the  Dueber  Light  Company  or 
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the  appellee;  and  upon  that  issue  the  opinion  of  this  court  was  ren- 
'derea  as  found  reported  in  84  Ky.,  166.  Now  a  court  of  equity  is 
iisked  to  adjudge  that  no  other  light  shall  be  used  than  gas,  or,  if  so, 
that  the  Newport  Light  Company  shall  furnish  it. 

The  chancellor  in  restraining  the  city  from  making  a  contract  with 
the  Dueber  Light  Company  went  as  far  in  protecting  the  rights  of 
the  appellee  as  was  justified  by  the  facts,  but  to  go  further  and  ad- 
Judge  that  no  other  company  shall  furnish  light  of  a  different  char- 
acter, when,  in  the  judgment  of  the  council,  the  public  interests  re- 
•quires  it,  would  be  to  give  the  exclusive  privilege  to  tlte  appellee  to 
furnish  all  lights  necessary  for  the  twenty-five  years.  The  company 
has  its  legal  remedy,  and  must  resort  to  that  remedy  if  it  has  sus- 
tained damages  by  reason  of  the  refusal  by  the  city  to  have  its 
streets  and  public  places  lighted  by  gas.  It  is  a  right  for  the  viola- 
tion of  which  there  is  a  remedy,  but  not  to  be  enforced  by  the  chan- 
'Cellor  to  the  detriment  of  the  public  interests. 

We  are  not  to  be  understood  as  holding  that  the  appellee  can  not 
retain  its  pipes  in  the  streets  with  a  view  of  furnishing  gas  lo  the 
inhabitants,  but  what  we  do  hold  is  that  a  court  of  equity  will  not 
interfere  to  prevent  the  city  from  lighting  the  streets  and  public 
places  with  electric  lights ;  and,  therefore,  the  rule  against  the  ap- 
pellants should  be  discharged. 

There  is  a  litigation  pending  in  the  court  below  by  which  the  ap- 
pellee is  insisting  that  the  city  consented,  under  the  terms  of  the 
original  contract,  that  the  appellee  might  place  electric  lights  on  the 
:Streets,  etc.  This  opinion  is  not  to  affect  the  pending  litigation,  as 
the  questions  involved  in  that  case  are  not  before  us. 

Reversed  and  remanded  with  directions  to  discharge  the  rule. 


Martin  v.  Richardson. 
LFiled  March  18,  1893.) 

1.  Appeals — ///  the  absence  of  the  evidence  from  the  record  only  the  sufficiency 
of  the  pleadiniTS  to  support  the  verdict  can  be  considered,  and  in  support 
of  the  verdict  every  presumption  must  be  indulged  that  the  pleadings  will 
.authorize. 

2.  Contract concernino  lotteries — Pleadings — Plaintiff  averred  that  he  bought 
a  certain  lottery  ticket  from  the  defendant,  who,  after  the  day  of  the  *'draw- 
ing,"  fraudulently  secured  possession  of  the  ticket,  which  had  drawn  a 
prize,  and  collected  the  money  thereon.  In  this  action  to  recover  of  de- 
fendant the  amount  so  collected,  Held — That  plaintiff^s  cause  of  action  does 
BOt  rest  on  a  contract  of  purchase  of  a  lottery  ticket,  but  npon  an  obliga- 
tion implied  by  law  to  refund  money  obtained  by  falsehood  and  fraud.  The 
demurrer  to  the  petition  was  properly  overruled. 

3.  Savie — On  an  appeal  by  the  defendant  from  a  judgment  for  the  amount 
•of  money  so  obtained  by  him  in  which  he  filed  a  record  oontainin^;^  no  part 
of  the  evidence,  it  will  be  presumed  in  support  of  the  verdict  that  the  evi- 
dence showed  that  plaintiff  purchased  the  ticket  of  the  defendant  in  a  State 
where  such  purchase  was  permitted  by  law  and  that  the  lottery  company 
was  authorized  by  law  to  carry  on  its  business. 

4.  Same — Defendant  can  not  plead  by  way  of  defense  that  the  purchase 
of  the  lottery  ticket  by  plaintiff  was  unlawful,  because  the  value  of  the 
ticket  at  the  time  defendant  fraudulently  obtained  it  was  already  fixed  and 
did  not  depend  npon  any  lot  or  chance,  the  drawinfi^  already  havinfjr  taken 
place,  and  plaintiff's  cause  of  action  grows  out  of  an  obligation  of  the  de- 
fendant implied  by  law  to  refund  money  bo  obtained  by  fraud. 
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Adair  &  Morton  for  appellant. 

Edward  W.  Hines,  Wm.  Lindsay  and  Allen  A  Hughes  for  appel- 
lee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

Bichardson,  the  appelle,  was  the  owner  and  holder,  by  purchase 
from  Martin,  the  appellant,  of  four  tickets  in  the  Little  Louislaiui 
Lottery  concern;  among  them  was  ticlcet  No.  98,262.  The  drawinp: 
was  fixed  for  January  14, 189(),  and  on  the  loth  or  16th  of  that  month 
Martin  informed  Richardson  that  it  had  been  postponed.  He  then 
induced  him  to  surrender  his  four  tickets  and  accept  one  in  the  Big 
Louisiana  Lottery,  saying  that  he  had  let  him  have  these  four  tickets 
by  mistake;  that  they  belonged  to  another  person,  who  was  demand- 
ing them. 

As  a  matter  of  fact  the  drawing  had  not  been  postponed,  and  the 
ticket,  numbered  as  above  stated,  had  drawh  a  prize  of  $3,750.  These 
facts  were  known  to  the  appellant  and  not  to  the  appellee. 

Thereafter  the  appellant  presented  the  ticket  to  tlie  lottery  concern 
and  receive  the  prize. 

Refusing  to  account  to  the  appellee  for  it  he  was  sued,  and  in  the 
lower  court,  after  the  verdict  of  a  jury,  Judgment  for  the  sum  of  $3,- 
750  was  rendered  against  him  and  from  which  he  appeals. 

He  does  not  bring  up  the  evidence,  and  hence  the  only  question  Is 
as  to  the  sufficiency  or^the  pleadings  to  support  the  verdict  and  Judg- 
ment. 

The  action  was  simply  one  for  money  had  and  received.  The  de- 
fendant collected  that  which  belonged  to  the  plaintiff,  and  the  law 
implied  a  contract  to  pay  it  over  to  him. 

The  contract  which  the  law  raised  between  them  was  not  founded 
on  the  purchase  or  sale  of  a  lottery  ticket,  but  on  the  obligation  to 
refund  the  money  which  had  been  procured  and  received  by  false- 
hood and  fraud.  It  is  true  the  plaintiff  alleges  that  he  bought  the 
ticket  from  the  defendant,  and  that  it  was  one  in  the  Little  Louisiana 
Lottery;  but  he  does  not  state  where  he  bought  it,  and  there  is  noth- 
ing in  the  petition  to  show  that  the  lottery  wiis  unauthorized  by  law 
to  transact  such  businef?s.  Hence  the  demurrer  was  properly  over- 
ruled. 

The  answer  denied  that  the  plaintiff  had  ever  owned  or  held  the 
ticket  numbered  93,262,  or  that  the  defendant  ever  delivered  said 
ticket  to  the  plaintiff,  or  that  such  ticket  was  obtained  by  defendant 
from  the  plaintiff  in  any  way,  or  that  he  made  the  representations 
complained  of. 

Then  follows  a  statement  in  the  answer  of  how  the  plaintiff  and 
defendant  had  exchanged  a  dollar  ticket  in  the  Big  Louisiana  Lot- 
tery for  four  twenty-five-cent  tickets  in  the  Little  Louisiana  Lottery, 
and  he  disclaims  any  knowledge  at  the  time  of  the  tickets  having 
drawn  prizes. 

He  avers  that  the  Little  Louisiana  Lottery  is  located  and  operated 
in  California,  and  is  not  licensed  or  authorized  by  the  laws  of  Cali- 
fornia or  other  State  to  carry  on  that  business,  nor  is  either  of  said 
concerns  authorized  or  licensed  to  carry  on  such  business,  or  sell  or 
dispose  of  tickets  or  prizes  by  any  law  or  statute  of  this  State;  that 
both  plaintiff  and  defendant  resided  in  this  State  at  the  time  of  the 
purchase  by  the  plaintiff  of  the  tickets  and  at  the  time  of  their 
procurement  and  exchange  as  aforesaid,  and  all  said  acts  and  trans- 
actions were  had  and  done  in  Union  county,  Ky. 
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It  will  be  observed  that  it  is  nowhere  alleged  that  plaintiff  bought 
ticket  No.  93.262  in  Kentucky,  or  that  he  exchanged  that  particular 
ticket  with  the  defendant  in  Kentucky. 

The  transactions  set  up  by  the  defendant  in  his  answer,  as  havings 
occun*ed  in  Union  county,  Ky.,  necessarily  excluded  those  with  ref- 
erence to  this  particular  ticket,  because  the  defendant  expressly  and 
unreservedly  denied  that  plaintiff  ever  held  this  ticket  or  that  he 
ever  obtained  it  from  him  in  any  way. 

Moreover,  the  plaintiff  by  reply  denied  that  the  Little  Louisiana 
Lottery  was  not  licensed  or  authorized  by  law  to  carry  on  such  busi- 
ness, and,  therefore,  as  every  presumption  must  be  indulged  in  nec- 
essary to  support  the  judgment,  we  must  assume,  in  the  absence  of 
anything  to  the  contrary,  that  this  purchase  or  exchange  of  ticket 
No.  93,262  occurrec]  in  some  place  where  it  was  legal  and  lawful  to 
purchase  it  or  exchange  it,  and  that  the  Little  Louisiana  Lottery  was 
an  institution  legally  licensed  to  carry  on  its  business. 

If  the  evidence  were  before  us  a  different  state  of  case  might  be 
shown,  but  the  verdict  was  for  the  plaintiff,  and  presumably  sustained 
by  the  proof,  and  moreover,  as  announce<l  in  all  such  cases,  every 
presumption  is  in  favor  of  the  legality  of  the  transaction.  (Bibb» 
Ac,  V.  Miller,  ifec,  11  Bush,  306.) 

Here,  then,  we  have  a  case  where  a  party  holds  a  ticket,  the  value 
of  which  does  not  depend  on  any  chance,  or  its  payment  on  the  vol- 
untary action  of  the  company,  and  the  legal  obtention,  title  and 
ownership  of  which  is  not  called  in  question  or  tainted  with  any 
sort  of  Illegality.  It  is  fraudulently  obtained  from  the  possession  of 
its  rightful  owner,  and  we  can  see  no  reason  why  recovery  may  not 
be  had. 

Such,  indeed,  would  seem  to  be  the  case  if  the  purchase  or  exchange 
were  shown  to  have  occurred  in  Kentucky. 

This  is  not  an  action  on  a  contract  of  sale  or  purchase  of  a  lottery 
ticket. 

The  transaction  out  of  which  the  suit  springs,  and  which  forms  its- 
sole  basis,  is  subsequent  to  any  alleged  illegal  act,  and  wholly  discon- 
nected with  it. 

In  Armstrong  v.  Toler,  11  Wheat,  258,  Chief  Justice  Marshall  ap- 
proved the  opinion  of  the  lower  court,  which  was  to  the  effect  **that 
a  new  contract  founded  on  a  new  consideration,  although  in  relation 
to  property  respecting  which  there  had  been  unlawful  transactions 
between  the  parties,  is  not  itself  unlawful;"  and  Toler  whs  allowed 
to  recover  of  Armstrong  money  which  he  had  paid  for  Armstrong 
on  account  of  goods  known  by  both  parties  to  have  been  imported 
contrary  to  law. 

In  Catts  v.  Phalen,  Ac,  2  Howard,  376,  Catts  was  employed  to 
draw  out  the  tickets.  He  had  a  confederate  to  buy  a  certain  ticket,, 
and  before  inserting  his  hand  in  the  lottery  wheel  he  concealed  in 
the  cuff  of  his  coat  certain  false  and  fraudulent  tickets  which  he 
managed  to  slip  between  his  fingers,  and  then,  drawing  out  his  hand, 
produced  the  false  ticket.  When  sued  for  the  money  received  on  the 
tickets  so  purchased,  he  relied  on  the  admitted  illegality  of  the  lot- 
tery drawing.  The  Supreme  Court  said:  *^Phalen  <&  Morris  had  in 
their  possession  $12,500,  either  in  their  own  right  or  as  trustees  for 
others  interested  in  the  lottery;  no  matter  which,  the  legal  right  to- 
the  sum  was  in  them;  the  defendant  claimed  and  received  it  by  false 
and  fraudulent  pretenses,  as  morally  criminal  as  by  larceny,  forgery 
or  perjury,  and  the  only  question  before  us  is  whether  he  can  retain 
it  by  any  principle  or  rule  of  law." 

•*To  state,"  says  the  court,  "is  to  decide  such  a  case." 
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**The  principle  of  illegral  contracts  is"  (Story  on  Conflict  of  Laws, 
sections  248,  249)  '*atter  the  illegal  act  is  done,  if  the  new  contract  is 
wholly  unconnected  with  the  illegal  act  and  is  founded  on  a  new  coo- 
sideration,  and  is  not  a  part  of  the  original  scheme,  although  it  maybe 
known  to  the  party  with  whonn  the  contract  is  made,  it  will  make 
no  difference  that  such  new  an<i  independent  contracts  are  made 
"with  the  person  who  is  the  contractor  or  conductor  of  the  original 
illegal  act,  if  it  is  wholly  disconnected  therefrom.'* 

So  in  Story  on  Contracts,  section  760,  it  is  said:  "If  an  act  in  vio- 
lation of  either  statute  or  common  law  be  already  conimittetl,  and  a 
subsequent  agreement  entered  into,  which,  though  founded  there- 
upon, constituted  no  part  of  the  original  inducement  or  considera- 
tion of  the  illegal  act,  such  an  agreement  is  valid." 

Instead  of  an  ''agreement"  between  the  parties  founded  upon 
alleged  illegal  acts,  we  have  in  this  case  an  implied  obligation  raised 
by  law  to  refund  means  fraudulently  received  and  withheld.  For 
other  authorities  to  the  same  effect  see  Tanner  v.  Russell,  1  B.  «fe  P., 
295;  Willson  v.  Owens,  30  Mich.,  474;  Rothrock  v.  Perkinson,  61 
Md.,  39. 

The  Little  Louisiana  Lottery  concern  was,  under  the  pleading  in 
this  case,  an  institution  operated  under  lawful  authority,  and  the  de- 
fendant, in  presenting  the  ticket  in  question  and  collecting  plaintiff  ^s 
money,  may  be  re^rded  as  acting  as  his  agent  and  as  collecting  for 
his  use.  The  law  implies  an  obligation  to  refund  the  money,  which 
is  subsequent  to  and  disconnected  with  the  alleged  illegal  acts  of 
buying,  selling  or  exchanging  the  tickets. 

Judgment  affirmed. 


L.  &  N.  R.  R.  Co.  V.  Law. 
(Filed  March  7,  1893--iVb<  to  be  reported.) 

1.  Excessive  verdict — \  verdict  assessing  (2,000  damages  for  an  injnrj  to 
the  end  of  app<)Uee's  thumbs  which  rendered  the  ampubation  of  the  tbnmb 
at  the  first  joint  necessary,  ifl  ao  excessive  as  to  evidence  paasion  or  preja- 
dioe  on  the  part  of  the  jnry,  and  must  on  that  aoconnt  be  set  aside. 

2.  Raibvads — Pnnitive  damages — Instructions — Where  the  evidence  does  not 
tend  to  show  that  the  railroad  company  was  gailty  of  any  willfal  neglect, 
it  is  erroneous  to  instruct  the  jnry  that  thoy  may  give  punitive  damages  if 
they  believe  a  case  of  p:r088  neglect  had  been  made  out. 

3.  Same — N^eglcct — Where  all  the  appliances  of  a  oar  were  in  good  condi- 
tion when  it. was  started  on  the  journey,  and  it  was  discovered  thai  a  drav- 
head  of  the  car  was  injured  when  within  ten  miles  of  its  destination,  it  vai 
not  nei^ligence  in  any  degree  to  carry  the  car  on  to  its  destination  withook 
nncoupling  it  from  the  train,  it  appearing  that  there  was  no  car  shop  at 
which  it  could  have  been  repaired  before  the  destination  was  reached. 

When  the  conductor  knew  of  the  defective  condition  of  the  drawhead  it 
was  his  duty  to  inform  the  brakeman  of  it  before  ordering  him  to  nncoaple 
the  oar  from  the  train  ;  but  if  the  brakeman  was  ao  informed,  or  if  be 
knew,  or,  by  the  use  of  ordinary  caution  and  diligence,  ooald  haTO  known  of 
the  defect  and  have  avoided  the  injury  suffered,  then  tha  railroad  is  not 
liable  to  him  in  damages. 

Dulayney  &  Mitchell  for  appellant. 

Edward  W.  Hines,  Thomas  H.  Hines  and  B.  F.  Proctor  for  ap- 
pellee. 
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Appeal  fFom  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellee  brouji(ht  this  action  to  recover  damages  for  an  injury  to 
liisleft  thutpb,  which  was  caught  between  the  head  of  a  coupling  pin 
^nd  end  of  a  car  while  he  was,  as  brakeman,  in  employ  of  appellant, 
under  orders  of  the  conductor  of  a  train,  uncoupling  cars. 

It  appears  that  on  the  day  appellee  was  hurt  an  accommodation 
freight  train  left  Bowling  Green  for  Louisville,  appellee  being  the 
«Qiddle  brakeman.  Forming  parts  of  the  train  were  three  flat  cars 
ioaded  with  ties  and  to  beleftat  Upton  Station,  the  front  one  being  at- 
tached to  the  engine.  But  upon  arrival  at  Bonnieville,  a  station 
^bout  ten  miles  from  Upton,  a  box  car  destined  for  Louisville  was 
put  next  to  the  engine,  thereby  requiring  the  flat  car  uncoupled, 
•which  was  done  by  the  front  brakeman,  who  then  discovered  the 
-drawhead  of  that  flat  car  was  defective,  and  notifled  the  conductor 
of  the  fact.  . 

Upon  arrival  of  the  train  at  Upton  it  became  neceasary  to  throw 
open  the  switch  track  in  order  to  put  the  flat  cars  thereon,  which  the 
front  brakeman  did,  while  appellee  was  directed  to  do  the  necessary 
uncoupling,  and  while  so  engaged  his  thumb  was  so  injured  as  ne- 
cessitated amputation  at  the  first  joint  from  the  end.  And  for  that 
injury  the  jury  returned  a  vervict  of  $2,000  in  damages.  One  of  the 
l^rounds  prescribed  by  section  840,  Civil  Code,  for  vacating  the  ver- 
dict of  a  jury  and  granting  a  new  trial  is  excessive  damages  appear- 
ing to  have  been  given  under  the  influence  of  passion  or  prejudice. 

It  being  province  of  the  jury  to  assess  damages  as  well  as  try  the 
facts,  this  court  is  not  authorized  nor  even  inclined  to  disturb  a  ver- 
<iict  merely  because  damages  may  be  so  assessed  for  a  greater 
:amount  than  we  think  is  entirely  reasonable  and  just ;  but  as  the 
statute  has  made  it  the  duty  of  the  court  to  do  so,  whenever  the  con- 
dition provided  for  in  section  340  exists,  we  have  no  right  to  hesi- 
tate. In  this  case  the  amount  of  damages  assessed  is  so  utterly 
unreasonable  and  unjust,  being  at  least  four  times  more  than  it  ought 
4o  have  been,  that  the  verdict  clearly  appears  to  us  to  have  been 
given  under  the  influence  of  passion  or  prejudice,  and,  therefore,  can 
not  stand. 

The  instructions  given  in  this  case  are  nineteen  in  number,  seven 
.for  plaintiff,  twelve  for  defendant,  and  some  of  them  so  long  and 
complicated  as  to  confuse  an  ordinary  jury. 

Amongst  others  was  one  informing  the  jury  they  might  give  puni- 
tive damages  if  they  believed  a  i:aae  .of  gross  negligence  was  made 
out.  Though  the  question  of  groFS  negligence  should  be  submitted 
to  the  jury,  when  there  is  evidence  tending  to  show  the  defendant 
was  guilty  of  it,  and  as  a  consequence  to  allow  the  jury,  in  their  dis- 
cretion, to  flnd  punitive  damages,  yet  an  instruction  upon  that  hy- 
pothesis should  never  be  given,  where,  as  in  this  case,  there  is  no 
evidence  whatever  to  justify  the  inquiry  or  to  support  such  flnd- 
ing. 

It  appears  from  uncontradicted  testimony  of  servants  of  the  de- 
fendant and  specialists  employed  for  that  purpose  that  before  the 
train  left  Bowling  Green  it  was  inspected  and  all  the  machinery  found 
to  be  in  proper  condition;  so  that  the  drawhead  attached  to  the  par- 
ticular flat  car  appellee  uncoupled  at  Upton  Station  must  have  been 
injured  in  some  way  after  the  train  was  under  way.  And  as  there 
•was  no  work  shop  l)etween  Bowling  Green  and  Louisville  there  was 
.no  reason  or  necessity  for  detaching  that  car  before  it  reached  Upton 
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Station,  its  destination.  And,  therefore,  not  only  was  it  improper 
for  the  court  to  instruct  the  jury  upon  the  assumption  of  ^roas  negli- 
gence, but  it  was  error  to  hypothecate  negligence  of  any  degree  at 
all  upon  the  fact  of  the  drawhead  being  defective.  But  it  is  argued 
that  the  defendant  is  chargeable  with  negligence  by  reason  of  failure* 
of  the  conductor,  who  was  told  at  Bonnieville  by  the  front  brake- 
man  of  the  defective  condition  of  the  drawhead,  to  inform  appellee 
of  the  fact  before  orcierlng  him  to  uncouple  the  car  at  Upton.  The 
defect  consisted  in  loss  of  some  of  the  holts  attached- to  the  draw- 
head,  whereby  the  car  would,  when  jamed  or  pushed,  strike  again^ 
the  opposite  car.  But  the  front  brakeman  uncoupled  that  .same  car 
at  Bonnieville  without  injury  to  himself,  and,  moreover,  he  and  the 
testimony  shows  that  after  discovering  the  defect  he  informed  the 
conductor  of  the  fact  in  hearing  of  appellee,  though  the  latter  states 
he  was  ignorant  on  the  subject  when  attempting  to  uncouple  the  car 
at  Upton,  and  the  jury  seems  to  have  believed  him. 

As  it  was  not  the  result  of  any  appreciable  negligence  on  part  of 
appellant  or  its  servants  that  the  drawhead  was  defective  in  the  par- 
ticular mentioned,  the  case  is  narrowed  down  to  the  simple  inquiry 
whether  appellee  w&s  .informed  by  the  conductor  or  his  fellow  brake- 
man  at  Bonnieville,  or  at  any  time  before  he  was  hurt,  of  the  condi- 
tion of  the  drawhead;  for,  as  danger  of  uncoupling  the  car  wa» 
increased  by  that  defect,  it  was  the  duty  of  the  conductor,  if  he  had 
discovered  or  known  it,  to  imform  appellee  of  the  fact,  and  his  fail- 
ure to  do  so  was  negligence.  Nevertheless  appellee  was  not  entitled 
to  recover  if  he  knew,  or  by  exercise  ol  ordinary  diligence  might 
have  found  out,  as  did  the  front  brakeman  at  BonnieVille,  the  defect 
and  avoided  the  injury,  for  it  was  his  peculiar  business  and  not  the 
special  duty  of  the  conductor  tolook  to  the  condition  of  the  coupling 
apparatus  while  the  train  was  in  motion. 

Appellee,  in  undertaking  his  dangerous  business,  assumed  all  or- 
dinary risks  incident  thereto,  and  if  his  injury  resulted  from  his 
failure  to  use  ordinary  caution  and  diligence  in  uncoupling  the  car,, 
and  but  for  such  want  of  caution  and  diligence  on  his  part  the  in- 
jury would  not  have  occurred,  he  was,  in  law,  guilty  of  such  con- 
tributory negligence  as  deprives  him  of  the  right  to  recover  in  this 
action. 

The  instructions,  so  far  as  they  conflict  with  these  views,  are  erro-^ 
neous  and  must  have  prejudiced  the  rights  of  appellant. 

The  judgment  Is  reversed  and  cause  remanued  'for  a  new  trial 
consistent  with  this  opinion. 


Ware,  Ac.  v.  Bryant,  br.'s,  adm'r,  Ac. 
(jFiled  March  28,  189a— iVb^  to  be  reported.) 

1.  Actvcrse  possession — Evidence — The  evidence  oondaoed  to  show  that  the 
defendants  and  their  ancestor  had  been  in  the  actual  adverse  possession  of 
the  land  in  controversy  f^r  more  than  fifteen  years  before  the  institution  of 
this  action  to  recover  it,  and  hence  the  jadgment  for  them  was  proper. 

2.  Interference  between  patentees — Constructive  possession — When  a  Jonior  pat- 
entee enters  npon  and  takes  actual  possession  of  a  part  of  an  interf erenow 
between  his  and  a  senior  patent  claiming  to  a  well-defined  boondarj,  and  so 
holds  and  claims  for  fifteen  years,  and  the  senior  patentee  sabseqnently  enters 
npon  a  part  of  his  patent  outside  of  the  interference,  the  junior  paienteeV 
possession  must  be  regarded  constructively  as  embracing  the  entire  inter* 
ference  and  the  senior  patentee  acquires  no  right  thereto  by  his  entry. 
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W.-O.  Bradley,  J.  T.  May  and  W.  A,  Morrow  for  appellants. 

O.  H.  Waddle  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bennett. 

Wm.  l^ryant  is  dead,  and  this  action  is  against  his  heirs  and  ad- 
ministrator to  recover  about  thirteen  acres  of  land.  It  seems  that  in 
1865  the  chancery  court  sold  the  land  of  Edward  Land  and  Wm. 
Bryant  purchased  it.  The  sale  was  confirmed  and  a  deed  was  made  to 
him.  This  deed,  by  inserting  one  call  which  it  seems  had  thereto- 
fore been  left  out  of  the  conveyances,  made  twelve  or  thirteen  acres 
more  land  than  there  would  be  with  the  call  left  out.  The  appel- 
lants' ancestor,  conceiving  the  idea  that  this  strip  of  land  was  va- 
•cant  land,  obtained  a  patent  for  it,  but  it  does  not  appear  that  the 
appellants  or  those  under  whom  they  claim,  ever  held  the  actual 
possession  of  it. 

From  the  evidence  the  court  was  authorized  to  believe  that  Wm. 
Bryant,  in  1867,  took  the  actual  adverse  po^ession  of  this  land,  so 
held  it  as  a  part  of  his  home  place  until  his  death,  and  then  his  heirs 
•continued  to  hold  it  in  the  same  way,  making  nearly  thirty  years  in 
all. 

It  also  appears  that  a  part  of  said  land  was,  in  1870  or  1871,  cleared 
by  Wm.  Bryant  and  has  been  cultivated  by  him  and  those 
claiming  under  him  ever  since.  We  think  that  the  court, 
according  to  the  evidence,  was  authorized  to  believe  that  Bry- 
ant and  those  claiming  under  him,  were  in  such  actual  adverse 
possession  of  the  land  for  more  than  tiftean  years  as  would  take 
.  the  appellants'  right  to  it,  if  any  they  had.  If  we  treat  the  appellees 
as  holding  said  land  by  a  former  right,  the  statute  will,  neverthe- 
less, run  in  their  favor,  because  it  is  well  settled  in  this  State  that  if 
there  is  an  interference  between  a  Junior  and  senior  patentee,  and 
the  junior  patentee  gets  the  actual  po^s&ssion  of  a  part  of  the  inter- 
ference and  claims  the  whole  by  lines,  etc.,  for  as  many  as  fifteen 
years,  the  senior  patentee  not  beini?  in  th«  possession  of  any  part  of 
the  older  survey  but  thereafter  enters  upon  said  survey  but  not  upon 
any  part  of  the  interference,  the  junior  patentee's  adverse  possession 
will  extend  to  the  whole  interference. 

The  judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


I^.  N.  &  M.  V.  Co.  V.  Holmes  &  Co. 

(FUed  April  12,  1893.) 

"  1.  common  carriers — Special  contract — Burden  of  pr^of — Where  a  oon tract  by 
A  oommon  carrier  for  the  shipment  of  (^oods  sti palates  that  the  carrier  shaU 
not 'be  liable  for  the  loss  of  the  ^oods  from  certain  designated  oanses,  in  an 
Action  agpainst  the  carrier  to  recover  for  the  loss  of  the  goods  the  borden  is 
lopon  him  to  show  not  only  that  the  loss  arose  from  a  cause  excepted  in  the 
iCQn tract,  but  also  that  his  uegl^euce  did  not  contribute  to  the  loss. 


Digitized  by  VjOOQIC 


8S4  N.    N.    &   M.    V.    CO.    V.    HOLMES   &   CO. 

In  this  action  against  a  railroad  company  to  recover  the  value  of  Inmber 
destroyed  by  fire  while  in  transit  over  defendant's  road,  under  a  contract  by 
which  defendant  stipulated  that  it  should  not  be  liable  for  loss  or  damage 
by  fire,  the  burden  was  on  defendant  to  show  that  the  fire  ^as  not  cansed 
by  its  negligence. 

2.  Burden  of  proof — Concluding  argument  to  jury — As  defendant  oontnK 
verted  the  allegations  of  the  petition  as  to  the  value  of  the  lumber,  tbia 
placed  the  burden  in  the  case  on  the  plaintiffs,  and  the  court  did  not  err  in 
giving  them  the  concluding  argument  to  the  jury. 

3.  As  the  plaintiffs  assumed  the  buiden  of  proof  and  did  not  introduce  a  scin- 
tilla of  evidence  even  tending  to  show  that  the  fire  was  caused  by  the  negli- 
gence of  defendant,  the  judgment  for  plaintiff  must  be  reversed. 

Bullitt  &  Shield  and  P.  H.  Darby  for  appellant. 

Jas.  E.  Gaither  for  appellees. 

Appeal  frona  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

Holmes  &  Co.  delivered  to  the  appellant  two  car  loads  of  lumber 
at  Obion,  Tenn.,  for  carriage  over  its  road  to  Louisville,  Ky.  In 
the  contract  of  shipment  the  carrier's  common  law  liability  as  in- 
surer was  limited  and  restricted  in  this,  that  it  was  therein  stipulated 
that  the  company  should  not  be  responsible  for  loss  or  damage  by 
fire  to  the  freight  while  in  transit.  While  the  care  in  which  the  lum- 
ber was  stored  were  passing  over  the  trestle  at  Garrison  creek  they 
caught  fire  and  with  their  contents  were  consumed.  Holmes  <&  Co- 
then  brought  this  suit  to  recover  the  value  of  the  property  so  lost. 
In  its  answer  the  company,  after  describing  the  manner  of  the  loss 
of  the  freight  and  its  consequent  inability  to  deliver  it,  pleaded  the 
restrictive  clause  in  the  contract  in  bar  of  the  recovery  sought. 

Replying,  the  plaintiffs  alleged  that  the  fire  was  caused  by  the 
company's  negligence,  and  this  was  put  in  issue  by  the  rejoinder 
filed. 

The  case  went  to  trial,  and  the  court  held,  the  defendant  obiecting 
and  excepting,  that  the  burden  of  proof  was  on  the  plaintiffs,  re- 
quired them  to  introduce  their  testimony  first  and  gave  to  their  at- 
torney the  conclusion  of  the  argument  to  the  jury,  A  verdict  for 
the  amount  sued  for  was  returned,  and  this  appeal  is  prosecuted  by 
the  defendant  from  the  Judcrment  rendered  thereon. 

Upon  whom  was  the  burden  of  proof?  The  rule  in  Kentucky  is 
that  carriers  may  limit  their  common  law  liability  by  a  spKecial  con- 
tract made  without  duress  or  fraud,  but  they  can  not  restrict  it  so  as 
to  excuse  themselves  from  loss  or  damage  resulting  from  the  negli- 
gence of  their  servants  or  agents.  The  burden  is,  of  course,  upon 
the  carrier,  not  only  to  show  that  a  limited  contract  has  been  made,, 
but  further,  that  the  loss  arose  from  a  cause  excepted  therein.  The 
question  then  comes,  after  the  carrier  has  brought  the  case  within 
the  exception  and  proved  that  it  proceeded  from  the  cause  men- 
tioned, shall  he  then  be  called  on  to  show  that  he  was  guilty  of  no 
n^ligence  contributing  to  the  loss?  Upon  this  question  the  de- 
cisions of  the  courts  are  in  conflict,  some  holding  that  the  burden  is 
upon  the  carrier,  not  only  to  show  that  the  goods  perished  or  were 
damaged  by  the  cause  excepted,  but  that  he  was  free  from  any  neg- 
ligence contributing  to  it;  others  that  when  he  has  shown  that  the 
lo&s  was  occasioned  by  a  cause  against  liability  for  the  consequence 
of  which  he  was  protected  by  his  contract,  the  presumption  is  that 
he  has  done  his  duty  and  the  burden  of  proving  negligence  devolve* 
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upon  the  shipper.  A  careful  review  of  many  of  these  reported  de- 
cisions exhibits  a  great  degree  of  confusion  of  thougnt  in  the  adju- 
dication of  this  class  of  cases,  and  while  we  are  free  to  confess  that 
the  latter  view  is  supported  by  a  decided  preponderance  of  author- 
ity, we  are  constrained  to  hold  that  the  carrier  must  show  that  he 
exercised  ordinary  skill  to  avoid  the  casualty,  and  could  not  by  the 
use  of  care  and  diligence  have  prevented  it;  in  oth«r  words,  that 
the  burden  throughout  is  u|)on  the  carrier. 

This  doctrine,  held  by  some  of  the  elementary  writers  and  an- 
nounced by  the  courts  of  many  of  the  States,  is,  in  our  opinion,  up- 
held by  far  the  better  reason. 

There  is  no  sounder  rule  than  that  which  devolves  the  burden  on 
him  who  best  knows  what  the  facts  are.  Our  statute,  that  the  kill- 
ing or  damaging  of  stock  by  the  cars  of  a  railroad  con^pany  shall  be 
prima  fade  evidence  of  carelessness  and  negligence  on  the  part  of  the 
company,  is  based  upon  this  principle,  and  it  seems  to  us  that  the 
only  safe  and  Just  rule  in  eases  like  this  is  that  the  carrier  should  be 
required,  when  in  its  power,  to  introduce  as  witnesses  those  em- 
ployes who  would  know  whether  there  had  been  any  negligence  on 
the  part  of  the  company. 

Gfeenleaf  on  Evidence,  volunje  2,  section  219,  says  that  if  the  ac- 
ceptance of  the  goods  was  special  the  burden  of  proof  is  still  on  the 
carrier  to  show  not  only  that  the  cause  of  the  loss  was  within  the 
terms  of  the  exception,  but  also  that  there  was  on  his  part  no  negli- 
gence or  want  of  due  care. 

The  reason  for  all  this  is  that  when  goods  are  delivered  to  a  car- 
rier they  are  usually  no  longer  under  the  eye  of  the  owner,  who, 
unless  he  goes  or  sends  some  one  to  protect  his  interests,  is  compelled 
to  rely  solely  upon  the  carrier.  If  his  property  be  lost  or  injured  by 
the  negligence,  no  matter  how  gross,  of  the  carrier's  servants  or 
agents,  the  owner  would  be  unable  to  prove  his  cause  of  loss  by  any 
one  except  these  same  servants  or  agents  who,  knowing  that  they 
could  not  be  contradicted,  must,  by  the  very  nature  of  the  case,  feel 
inclined,  if  not  impelled,  to  excuse  their  masters  and  themselves. 
It  will  be  readily  seen  that  in  this  case  his  ability  to  sustain  his  ac- 
tion would  be  necessarily  at  all  times  uncertain  and  often  impos- 
sible. 

It  follows  from  this  view  of  the  law  that  the  court  erred  in  placing^ 
the  burden  as  to  the  company's  negligence  on  the  plaintiflis,  and 
must  necessarily  result  in  a  reversal  of  the  judgment,  except  for 
the  fact  that  the  defendant  in  its  answer  controverted  the  allegations 
of  the  petition  as  to  the  value  of  the  lumber,  and  this  placed  the 
burden  ir>the  case  on  the  plaintiflfs. 

The  judgment  muat  still  be  reversed,  however,  as  the  plaintiffs^ 
assuming  as  they  did  the  burden,  did  not  introduce  a  scintilla  of 
evidence  even  tending  to  show  that  the  fire  was  caused  by  the  negli- 
gence of  the  company. 

The  judgment  is,  therefore,  reversed,  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


L.  &  N.  R.  R.  Co.  v.  Schweitzer's  adm'r. 
{Filed  April  19,  1893.) 

Failure  to  reply  ts  plea  of  contributory  neg1i^ence—f  ud^nient  nottuithstanding- 
verdict — In  this  action  to  recover  damafi^es  for  persotiai  injariea  alleged  to 
have  been  caused  by  defendant's  negligence,  in  which  there  was  a  Terdici 
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for  plaintiff,  the  plaintiff  having  failed  to  reply  to  a  plea  of  ooatribatorj 
aegligenoe  by  defendant,  the  00a rt  shoald  hare  sustained  a  motion  by  de- 
fondant  for  judgment,  notwithstanding  the  verdict.  As  the  defendant  in* 
irodaoed  no  testimony  and  offered  no  instrnotions,  it  can  not  be  claimed 
that  it  waived  its  right  to  judgment  on  the  pleading. 

James  C.  Wright,  Woi.  Liadsay  and  Ed.  W.  Hines  for  appel- 
lant. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Brent. 

This  suit  was  broutcht  to  recover  damag^es  for  a  wagon  and  team 
belonging  to  Adam  Schweitzer.  Adam  died  pending  the  action  and 
it  proceeds  in  the  name  of  his  administrator.  It  has  been  tried  twice. 
The  first  time  there  was  a  verdict  in  plaintiff's  favor,  which,  on  ap- 
peal to  this  court,  was  reversed  for  errors  in  nowise  affecting  any  of 
the  questions  now  presented.  The  pleadings  have  all  the  time  re- 
mained as  they  were  made  up  for  the  first  trial.  The  action  was 
based  on  the  alleged  carelessness  of  the  defendant,  the  L.  <&  N.  K.  B. 
Co. 

The  injury  occurred  on  Saratoga  street,  in  Newport.  The  allega- 
tions as  to  defendant's  negligence  are:  That  *'while  plaintiff  was  in 
the  lawful  use  of  said  street  and  engaged  in  moving  furniture  with 
his  horses  and  wagon,  as  hereinafter  described,  the  defendant,  the  L. 
A  N.  R.  R.  Co.,  by  its  agents,  servants  and  employes,  carelessly, 
negligently  and  wrongfully,  with  its  locomotives,  engine  and  cars 
being  at  said  time  operated  by  it  on  said  Saratoga  street,  ran  ai^inst 
plaintiff's  said  wagon  and  upon,  against  and  over  his  said  horses,  by 
reason  whereof  they  were  damaged,  as  particularly  set  out.  The 
defendant  answered,  specifically  denying  the  negligence  charged, 
and  affirming  **that  plaintiff,  by  his  own  earele.ssnes3,  contributed  to 
and  caused  said  accident  and  injury  to  his  said  wagon  and  horses." 
To  his  answer  there  was  no  reply,  and  with  the  pleadings  in  this 
condition  the  parties  went  to  tiyal  the  second  time.  The  verdict  was 
again  for  the  plaintiff,  and  from  the  judgment  on  that  verdict  the 
railroad  company  appeals  the  second  time.  On  this  second  trial,  after 
the  plaintiff  closed  his  testimony,  the  defendant  moved  for  a  per- 
emptory instruction,  which  motion  being  overruled,  it  declined  to 
introduce  any  testimony  whatever,  neither  did  it  ask  for  any  instruc- 
tions, and  the  case  was  submitted  upon  the  pleadings,  the  evidence 
introduced  by  the  plaintiff  and  the  instructions  given  at  his  in- 
stance. 

The  jury  found  for  plaintiff,  and  defendant  at  once  moved  for  a 
Judgment,  notwithstanding  the  verdict.  This  motion  was  overruled 
and  a  judgment  entered.  Upon  this  appeal  from  that  judgment  the 
refusal  of  the  court  to  enter  a  judgment  for  defendant  on  the  plead- 
ings, notwithstanding  the  verdict,  is  the  first  ground  relied  on  for 
reversal.  In  the  beginning  of  this  opinion  we  set  out  the  essential 
parts  of  the  petition  and  answer  relating  to  the  plaintiff^s  eause  of 
action.  It  appears  that  the  defendant  not  only  denied  the  charge  of 
negligence,  but  also  alleged  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  Here  was  set  out  in  affirmative  allegations  a  com- 
plete defense.  No  reply  was  filed  at  any  time  in  the  case.  There 
can  be  no  question  but  that  when  the  parties  went  to  trial,  and  even 
after  the  verdict  had  been  rendered  (see  Civil  Code  section  386),  the 
defendant  was  entitled  to  judgment  upon  the  face  of  the  pleadings. 
Has  it  in  anjr  way  waived  or  lost  that  right?    In  the  case  of  the  L.  dk 
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24".  R.  R.  Ck).  V.  Copa.'?,  February.  1893,  in  which,  as  here,  there  was 
:a  failare  to  reply  to  a  plea  of  contributory  negligence,  this  court  held 
that  no  judgment  in  plaintiff's  favor  could  stand  unless  the  defend- 
:ant  had  in  some  way  waived  his  right  to  insist  upon  a  judgment  for 
the  party  whom  the  pleadings  entitled  thereto.  In  that  case  it  ap- 
peared that  the  defendant  entirely  failed  10  move  for  a  judgment  on 
the  pleadings,  either  before  or  after  the  verdict;  that  it  cross-exam- 
ined the  witnesses  for  plaintiff  for  ihe  purposH  of  showing  contribu- 
tory negligence,  and  for  the  same  purpose  introduced  the  rules  of  the 
^company;  that  after  its  motion  for  a  peremptory  instruction  had 
been  overruled  it  introduced  its  own  evidence,  and,  upon  a  submis- 
sion of  the  case  to  the  jury,  had  the  court  instruct  it  as  to  the  law 
•of  contributory  negligence  when  the  verdict  was  rendered  instead 
of  moving  for  a  judgment  notwithstanding,  it  moved  for  a  new  trial 
on  the  ground  that  the  court  had  erred  in  overruling  its  motion  for  a 
peremptory  instruction  and  in  giving  and  refusing  instructions.  The 
defendant  having  thus  conducted  his  case  just  as  he  would  have 
done  had  there  been  a  traversing  reply,  we  held  he  had  waived  his 
right  to  require  one,  and  could  not  complain  that  it  was  not  filed. 
Moreover,  as  the  verdict  is  the  foundation  of  a  judgment  in  such  ac- 
tions, the  defendant  had  no  right  to  complain  to  us  of  a  judgment 
entered  in  accordance,  unles:^  he  had  moved  the  court  below  to  enter 
one  conformed  to  the  pleadings.  For  those  reasons  we  dicided  in 
that  case  thedefendant  could  not  here  insist  upon  his  right  to  a  judg- 
ment upon  the  face  of  the  pleadings.  The  differences  between  that 
<;ase  and  this  are  palpable.  Here  the  defendant  in  no  way  relied  on 
•evidence  to  establish  its  defense,  introduced  none  to  sustain  it,  asked 
no  instructions  based  upon  it,  but,  guiding  itself  in  the^conduct  of  the 
case  by  its  evident  right,  did  nothing  inconsistent  with  its  claim  to 
rely  upon  the  plaintiff's  conclusively-admitted  contributory  negli- 
gence as  its  sole  and  sufficient  defense.  It  asserts  this  not  only  by  re- 
-fusing to  take  any  steps  inconsistent  with  it  but  by  promptly  moving 
the  court  below  for  the  order  to  which  it  was  entitled  immediately 
upon  the  rendition  of  the  verdict.  This  motion  should  have  been 
rsustained. 

Judgment  reversed  and  case  remanded,  with  directions  to  set  aside 
the  judgment  for  plaintiff  and  enter  a  judgment  for  defendant. 


SUPERIOR  COURT  ABSTRACTS. 


Baim  t.  Sawtsbs. 

Filed  Mnroh  8,  1893.     Appeal  from  Kdox  Court  of  Common  Pleas.     Opinion 
of  the  ooori  by  Presiding  Jndge  Yost,  reyersinsr. 

1.  lAmitati^n-^ New  promise— kvi  acknowledgment  of  a  debt  to  take  it  out 
«of  the  statote  of  limitations  must  be  made  not  to  n   mere  stranger,  but  to 

the  creditor  or  some  one  acting  for  him,  and  upon  which  the  creditor  is  to 
.act  and  confide. 

2.  Same — While  a  promise  to  pay  a  debt  before  it  is  barred   does  not  ab- 
(BOrb  the  subsisting  cause  of  action,  bnt  merely  prolongs  the  statutory  lim- 
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iiation  by  cutting  off  the  antecedent  time,  each  a  promise  made  after  that* 
time  ooustitntes  a  new  cause  of  action,  and  suit  mast  be  brought  upon  the 
promise  and  not  the  original  debt. 

A.  K.  Cook  and  VV.  H.  Holt  for  appellant ;  J.  B.  Black  and  H.  C.  Faulkner 
for  appellee. 

Dbeonbt  y.  Kimball. 

Filed  March  8,  1893.     Appeal  from  Washington  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  reversing. 

BaiUes  of  iive  stock — Negligence — Bailees  of  live  stock  for  hire  are  not  in- 
surers of  the  safety  of  the  stock,  but  they  are  liable  if  they  fail  to  use  such 
care  as  men  of  ordinary  prudence  use  in  the  performance  of  the  same  duty 
toward  their  own  property. 

Defendant  being  in  possession  of  a  young  stallion  belonging  to  plaintiff 
under  a  contract  to  board  and  train  him  at  a  certain  price  per  month,  their 
servant  in  entering  the  stall  of  the  stallion  to  cleanse  it  left  open  the  lower 
door  of  the  stall,  which  was  live  feet  high,  and  the  stallion,  being  unhaltered,- 
escaped  from  the  stall,  and  while  pursued  by  the  hostler  jumped  upon  a 
picket  fence  and  received  injuries  resultiu;;  in  his  death.  In  this  action  to 
recover  damages  for  the  loss  the  testimony  for  plaintiff  showed  these  facts, 
and  witnesses  experienced  in  handling  stallions  testified  that  no  man  of  or- 
dinary prudence  would  attempt  to  dean  and  bed  tne  stall  of  a  young  stal- 
lion with  a  door  five  feet  high  open  behind  him  unless  the  horse  was  haltered 
or  in  some  way  securely  confined,  //tr/^— That  there  was  sufficient  evidence 
of  deiendant's  negligence  to  require  the  submission  of  the  case  to  the- 
jury. 

J.  W.  S.  Clements  for  appellant ;  John  W.  Lewis  for  appellee. 

Cbozibb's  ass'EE  v.  Cbohie. 

Filed  March  8,  1893.    Appeal  from  Kelson  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

\,  If  a  vendee  obtains  property  from  the  vendor  by  means  of  /rati  Jute  ni  misrepre^ 
seniations  the  vendor  may,  when  he  discovers  the  fraud,  elect  to  rescind  the 
sale,  and,  following  the  property,  recover  it  from  the  possession  of  the  ven- 
dee. 

The  purchaser  of  a  lot  of  mulHs  obtained  possession  of  the  mules  by  de- 
livering to  the  vendor  his  note  for  the  agreed  price,  to  which  a  name  eigned 
as  surety  was  forged  by  him.  He/d — That  the  vendor,  upon  discovery  of 
the  fraud,  had  the  right  to  treat  the  sale  as  a  nullity  and  sue  to  recover  the 
specific  property. 

2.  An  assignee  for  the  benefit  of  creditois  generally  is  not  a  purchaser  for  value — 
He  stands  in  the  position  of  his  assignor,  and  can  assert  no  equity  that 
could  not  have  been  asserted  by  the  assignor  if  no  assignment  had  been- 
made. 

3.  Verification  of  pleading — As  this  is  an  action  by  the  vendor  against  the 
vendee  to  recover  possession  of  the  property  sold,  upon  the  ground  of  the- 
vendee^s  fraud  in  giving  a  forged  note  for  the  purchase  price,  it  is  not  an 
action  in  contract,  but  an  action  in  tort,  and  the  provision  of  the  statute 
that  the  execution  of  a  writing  on  which  a  suit  or  defense  is  founded  shall 
only  be  denied  by  answer  or  other  pleading  verified  by  oath  has  no  appli- 
cation, and,  therefore,  does  not  require  that  the  petition  should  be  verified. 

4.  Same — Objection  waived— W  i8  too  late  to  object  in' this  court  for  the  first 
time  that  a  pleading  was  not  verified. 

C.  T.  Atkinson  and  G.  S.  Fulton  for  appellant ;  John  S.  Eelley  for  ap- 
pellee. 

Cbozxb^b  ass'bx  v.  Johnson. 

Filed  March  8,  1893.    Appeal  from  Nelson  Circuit  Court.     Opinion  of  tbe- 
coart  by  Presiding  Judge  Yost,  affirming. 
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Sales  of  personal  property — Fraud  of  vendee — A  vendor  of  personal  property, 
who  had  the  right  to  treat  the  contract  as  a  nullity  becanse  of  the  vendee's- 
frand,  having  obtained  peaceable  possession  of  the  property  from  one  to 
whom  the  vendee  had  made  an  assignment  for  the  benefit  of  creditors,  has- 
the  right  to  hold  the  property  as  against  either  the  vendee  or  his  assignee. 

C.  T.  Atkinson  and  G.  S.  Fulton  for  appellant ;  John  A.  Fulton  for  ap- 
pellee. 

CONNSB    V.   ObUZAM. 

Filed  March  8,  1898.    Appeal  from  Harrison  Chancery  Court.     Opinion  of 
the  court  by  Judge  Barbour,  affirming.  • 

1.  Limitation — New  promise — Pleading — Where  a  reply  to  an  answer  plead- 
ing the  statute  of  limitations  relies  upon  a  new  promise  made  after  the  bar- 
was  complete  it  is  bad  in  that  it  sets  up  a  new  cause  of  action,  as  the  action 
in  such  a  case  should  be  upon  the  new  promise  and  not  upon  the  original, 
promise.  But  as  the  defendant  in  this  case  traversed  the  allegations  of  the- 
reply  setting  up  the  new  promise,  and  without  objection  went  to  trial  as  if 
the  issues  were  properly  made,  the  court  will  treat  the  objection  as  waived. 

2.  Parol  evidence    to    explain    note — Advancements — In     this    action     by    a> 
father  upon  a  note  executed   to  him  by  his  son-in-law  parol  evidence   was  - 
competent   to  show  that   the   note   was   given   simply  as   evidence   of  the 
amount  advanced  by  the  plaintiff  to  defendant's  wife. 

Ward  &  Kimbrough  for  appellant  ;  W'ard  <k  Dixon  and  T.  T.  Forman  for 
appellee. 

MoBBis,  Jbo.  V.  Gebman-Amebicam  Insubamoe  Co. 

Filed  Ma.rch  8,  1893.    Appeal  from  Warren  Circuit  Court.     Opinion  of  the- 
court  by  Judge  Barbour,  reversing. 

1.  Fire  insurance — Award  not  binding  on  mortgagee — Where  a    policy  of  fire  • 
insurance  taken  out  by  tho  owner  of  the  insured  property  provided  that  the 
loss,  if  any,  should   be  paid  to  one  who  held  a  mortgage  on   the  property,  • 
'^as  her  interest  may  appear/'  the  mortgagee  was  the  real  party  in  interest,, 
and   the  company  and   the  owner,  after  the   loss   of  the    property  by  fire, 
could  not  by  an  agreement  to  which  the  mortgagee  was  not  a  party  bind  her* 
to  abide  by  an  arbitration  as  to  the  amount  of  the  loss,  althouijrh  the  policy 
provided  that  upon  the  written  request  of  ^'  either  party  "  the  loss  should  be; 
thus  determined. 

2.  Refusal  to  unite  in  action — Estoppel — Patificaticn  of  award — The  original 
refusal  of  the  mortgagee  to  unite  in  this  action  by  the  owner  on  the  policy 
did  not  estop  her  from  subsequently  coming  in  and  asserting  her  claim,, 
and  in  the  absence  of  evidence  that  she  ever  ratified  the  award  of  the  arbi- 
trators as  to  the  amount  of  the  loss  any  evidence  as  to  the  arbitration  was*' 
incompetent.  The  fact  that  her  debt  was  amply  secured  wifhout  the  insur- 
ance was  altogether  immaterial,  fhat  circumstance  alone  not  being  suffi- 
cient to  establish  a  ratification. 

3.  Evidence — Admissions  of  attorney — The  testimony  of  a  witness  as  to  con-- 
versations  with  the  attorney  for  the  mortgagee  was  not  competent,  as  it  is-- 
dear  that  the  attorney  was  not  acting  for  his  client  in  these  interviews. 

4.  Proofs  of  loss — Premature  action — The  owner  of    the   property  was  the* 
proper  person   to   make  proofs  of    loss,   and  the  proofs    made    by    him 
inured  to   the   benefit   of  the  mortgagee.    And   although  this   action   was- 
brought,  contrary  to  a  provision  of  the  policy,  within  sixty  days  after  such 
proofs  were  furnished,  it  was  not  premature,  as   the  company  had  refused'i 
to  pay  any  part  of  the  loss  except  upon  the  basis  fixed  in  the  award,  upon 
which  refusal  the  cause  of  action  at  once  accrued. 

5.  fVaiver  of  defect  in  award — Although  it  was  a  part  of  the  agreement  of ' 
Arbitration  that  the  two  arbitrators  selected  by  the  parties  were  to  select  a. 
third  person  to  sit  with  them,  yet  as  the  owner  of  the  property,  with  knowl- 
edge of  the  fact  that  they  had  not  done  so,  forwarded  his  proofs  of  lose  - 
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based  on  the  award,  and  as  it  was  also  Accepted  by  the  company  it  would 
.  have  been  binding  on  the  owner  if  the  mortgagee  bad  persisted  in  her  re- 
'  fusal  to  become  an  actor  in  this  litiiration. 

6.  Ord^f  offering  to  confers  judgment — Contradiction  of  records  of  coutt — An 
» order  having  been  entered  at  a  former  term  reciting  that  defendant  had 

•  offered  to  confess  judgment  for  a  certain  snm,  it  was  er^r  after  the  jury 
.had  returned  a  verdict  in  favor  of  plaintiff  for  a  smaller  sam  to  hear  proof 

as  to  whether  there  had  been  an  offer  to  confess  judgment  for  the  sam  re- 

r cited  in  the  former  order,  and  upon  such  proof  to  base  a  judgment  in  favor 

'Of  plaintiffs  for  their  costs.     Unless  there  is  some  fraud  or  mistake  alleged 

^and  clearly  shown  the  court  should  never  undertake  to  set  aside  such  orders. 

Galloway  <!^Qaines  for  appellants  ;  Dolaney  k  Mitchell  for  appellee. 

Cook  v.  Newton. 

'JPiled  March  8,  1898.    Appeal  from  Taylor  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  iya/e  of  liquor  to  inebriate — Habitual  drunkard — Under  the  statute  which 
provides  that  any  licensed  vendee  of  liquors  who  knowingly  sells  such 
liquors  to  au  inebriate  or  person  in  the  habit  of  becoming  drunk,  after 
written  notice  from  the  wife  of  such  person  forbidding  the  sale,  shall  be 
liable  to  an  action  for  damages  by  the  wife,  to  constitute  one  an  habitual 
-drunkard  it  is  sufficient  that  he  has   a  fixed   habit  of  frequently  gstting 

•  drunk,  though  not  oftener  drunk  than  sober,  and  though  sober  for  weeks  at 
.  a  time. 

In  this  action  under  the  statute  testimony  tending  to  show  that  plaintiff's 
husband  hss  for  several  years  past  been  in  the  habit  of  getting  drunk  fre- 
-quentiy,  sometimes  coming  home  drunk  three  or  fonr  nights  in  a  week,  and 
'  that  for  the  past  few  months  he  has  been  drunk  as  much  as  he  has  been 
r  sober,  was  sufficient  to  authorize  the  submission  to  the  jury  of  the  question 
:  as  to  whether  he  was  "  an  inebriate  or  in  the  habit  of  becoming  intoxicated 

•  or  drunk.'' 

2.  Same — Evidence — It  was  competent  for  plaintiff,  as  bearing  upon  the 
question  of  defendant's  knowledge  of  her  husband^s  habits,  to  prove  the 

-extent  of  sales  made  to  her  husband  prior  to  the  sales  complained  of  in  the 
petition.  And  also  competent  for  the  same  purpose  for  plaintiff  to  testify 
that  before  she  gave  defendant  the  notice  she  frequently  searched  for  her 
liusband  at  night  and  found  him  in  defendant's  saloon  drunk,  and  that  she 
requested  him  not  to  sell  her  husband  any  more  liquor. 

3.  Same — The  plaintiff  having  testified,  her  husband  was  not  a  competent 
-witness. 

4.  Same—kA  defendant's  barkeeper  testified  that  in  August,  1891,  he  sold 
to   plaintiff's  husband,  in  defendant's  presence,  at  different  times  on  the 

^ame  day,  three  drinks  and  two  half-pints  of  spirituous  liquors,  and  an- 
other witness  testified  that  he  saw  plaintiff's  husband  drink  a  glass  of  brandy 

in  defendant's  saloon  in  November,  1891,  and  pay  defendant  for  it,  this  tee- 
'timony  was  sufficient  to  authorize  the  submission  to  the  jury  of  the  question 
.  as  to  whether  defendant  did  sell  or  permit  to  be  sold  in  his  saloon  spiritnoos, 

vinous  or  malt  liquors  to  plaintiff's  husband  between  the  4th  of  May  and 

the  22d  of  December,  1891. 

Montague  t,  Collins  and  Garnett  <fe  Wolford  for  appellant  ;  C.  Patteson 
;and  Wright,  Towels  Jk  Russell  for  appellee. 

Eaole  DisTiiiLiNO  Co.  V,  McFablano. 

Tiled  March  22,  1898.     Appeal  from  Daviess  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

1.  Right  of  agent  to  commission  on  sales — An  employer  has  no  right  to  reject 
.a  sale  made  by  his  agent  upon  his  own  terms  for  cash  in  order  to  defeat  the 
^ claim  of  the  agent  for  commissions.    The  principara  right  to  reject  sales 
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made  by  Ma  agent  ib  not  arbitrary,  but  must  be  reaaoDable  and  only  exer- 
oised  for  good  oanse. 

In  this  action  by  an  agent  against  his  principal,  a  distilling  company,  to 
recover  commissions  on  sales  of  whisky  made  for  the  principal,  the  conrt 
properly  refused  to  permit  the  defendant  to  introduce  testimony  tending  tcv* 
show  that  it  was  its  onstom  and  nsage  to  approve  or  reject  at  will  all  salea  • 
made  by  its  agents. 

2.    To  make  proof  of  a  custom  admt'ssabie  for  the  purpose  of  affecting  a  con- 
tract the  custom  mast  be  of  snch  age,  soch  uniformity  of  observance,  such-t 
certainty  and  fixedness  of  character  and  of  such  notoriety  that  a  jury  would 
feel  clear  in  saying  that  it  was  known  to  the  party  sought  to  be  affected  by 
it,  and  that  he  contracted  in  reference  thereto. 

In  this  case  the  court  properly  refused  to  permit  the  defe^idant  to  prove- 
that  it  was  its  custom  not  to  allow  its  traveling  salesmen  selling  whisky  on 
commission  to  sell  in  the  town  where  its  distillery  was  situated,  and  that  the^ 
plaintiff  knew  this  at  the  time  he  made  the  contract,  this  not  being  sufficient 
to  show  that  the  parties  contracted  with  reference  to  the  custonc. 

8.  Same — Such  a  cubtom  not  being  pleaded  by  defendant  in  bar  of  plain- 
tiff's recovery,  it  was  proper  for  that  reason  also  not  to  allow  defendant  to 
prove  it. 

4.  Question  for  Jury — The  court  properly  submitted  to  the  jury  the  ques-- 
tion  as  to  whether  it  was  plaintifl*s  duty,  as  secretary  of  defendant  company,, 
or  by  reason  of  his  confidential  relations  with  the  company,  to  communis 
cate  to  it  all  offers  made  to  him  for  the  purchase  of  its  whiskies. 

5.  Contract — Understanding  of  parties  iis  to  its  terms — The  court  properly  re- 
fused to  instruct  the  jury  that,  if  plaintiff  believed  the  contract  was  unre- 
stricted in  its  terms,  yat  if  the  defendant  "might'*  have  believed  and  haci 
the  right  to  believe  that  it  was  restricted  as  alleged,  the  law  was  for  the  de- 
fendant. The  question  was  not  what  the  one  party  or  the  other  might  have 
believe^!  but  what  was  meant  and  understood  by  the  '* mutually  meeting* 
minds  of  both." 

Knott  <fe  Edelen,  R.  W.  Slack  and  W.  N.  t,  J.  J.  Sweeney  for  appellant  ;  W. 
T.  EUis  for  appeUee. 

Padttoah  Land^  Coal  k.  Ibom  Co.  v.  MnrBOLLAND. 

Filed  March  22,  1893.     Appeal  from  McCracken  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  reversing. 

Corporations — Fraud  of  original  incorporators — Purchaser  with  notice^—VsLTiies^ 
from  the  time  they  begin  to  form  an  association  stand  in  a  confidential  re- 
lation, not  only  to  each  other,  but  to  all  who  may  subsequently  become 
members  thereof ;  and  none  of  them  can  purchase  property  for  the  com- 
pany and  sell  to  it  at  an  advance  without  disclosing  the  fact. 

The  original  incorporators  of  a  corporation  purchased  land  for  the  com- 
pany for  $65,000,  bnt  in  order  to  make  for  themselves  a  profit  oat  of  the 
other  stockholders  they  had  the  deed  to  the  company  recite  that  the  consid- 
eration for  the  land  was  $100,000,  paid  by  the  delivery  to  the  grantors  of 
10,000  shares  of  its  capital  stock,  whereas  only  6,500  shares  of  stock 
were  issued  to  the  grantors,  the  other  4,600  shares  being  divided  among  the 
ificorporators.  In  this  action  by  the  corporation  to  recover  the  value  of 
one  hundred  shares  of  this  stock  from  one  to  whom  the  incorporators  trans- 
ferred it  in  payment  for  servicee^  Meid—'i  hat  the  evidence  is  sufficient  to 
charge  defendant  with  notice  of  the  fraud  by  which  the  stock  was  obtained, 
and,  therefore,  the  plaintiff  is  entitled  to  recover. 

W.  D.  Greer  and  J.  W.  Bloomfiisld  fbt  appellant. 

MiTOHBLL   V.  StXPHBNB. 

Tiled  March  22, 1898.    Appeal  from  Blbatgomery  Court  of  Common  Pleats. 
Opinion  of  the  oovit  by  Jodge  Barboarvaffirming. 
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1.  Supersedeas  bond — Signing  by  attorney  in  fact — Where  the  name  of  a  rarelj 
'to  a  supersedeas  bond  was  signed  bj  a  Deputy  Clerk  of  the  Coart  of  Ap- 
rpeals  Dnder  a  power  of  attorney  aothorizing'  the  clerk  '^or  any  of  his  depu- 
ties ''  to  si^n  the  name,  there  was  a  valid  execotion  of  the  bond,  altfaoagh  it 
•does  not  appear  on  the  face  of  the  bond  that  the  person  by  whom  it  wu 
•signed  as  ** attorney  in  fact''  was  a  depoty.  That  fact  may  be  shown  bj 
•  evidence  aliunde. 

2.  Same — Pleading — Although  it  does  not  dearly  appear  from  the  petition 
in  this  action  upon  a  supersedeas  bond,  taken  by  the  Clerk  of  the  Court  of 
Appeals,  that  the  appeal  was  granted  by  the  clerk  of  that  conrt,  the  allef^- 

-tions  being  vague  and  uncertain,  yet  as  <  hat  Is  the  fair  presnnaption  from 
the  allegations  made,  and  the  defect  seems  to  hare  been  overlooked  in  tb* 

'•lower  court,  it  will  be  treated  as  waived,  the  record  in  which  the  bond  wu 
executed,  which  is  in  evidence,  showing  conclusively  that  the  appeal  was 
granted  by  the  Clerk  of  the  Court  of  Appeals,  and,  therefore,  that  he  had 
authority  to  take  the  bond. 

8.  Howeslead— Set-off— 'K9>  plaintiff  was  kept  out  of  the  possession  of  hji 
"homestead  for  two  years  by  the  superseding  of  the  judgment  setting  aside 

.  the  sale  by  which  he  had  been  deprived  of  the  possession,  he  is  entitled  to 
recover  the  rental  value  of  the  property  for  that  time  ;  and  defendant,  the 

.  surety  in  the  bond,  can  not  plead  as  a  set-off  the  judgment  against  plaintiff 

assigned  to  him  by  the  principal,  as  to  allow  that  would  be  in  effect  to  take 

the  rents  of  the  homestead  to  pay  a  debt  which  it  has  been  adjudged  the 

homestead  is  not  liable  for.  i 

Cornelison  ^  McKee  and  R.  A.  Mitchell  for  appellant  ;  Wood  A  Day  for 

.  appellee. 

Payne  v.  Sebbbs. 

'Filed  March  22,  1893.     Appeal    from   McCracken  Court  of  Common  Pleas.        , 
Opinion  of  the  court  by  Judge  Barbour,  reversing.  i 

An  alUi^ed  mistake  in  a  deed  must  be  established  by  clear  and  satisfactory         j 

« evidence  ;  it  can  not  be  inferred  from  the  mere  weight  of  evidence.  I 

The  evidence  in  this  case  is  not  sufficient  to  show  a  mistake  in  a  deed  u 

to  the  number  of  acres  conveyed. 
Rhey  Boyd  for  appellant. 

E.  T.,  V.  <ft;  G.  R.  R.  Co.  v.  Adams. 

:Filed   March  22,  1893.     Appeal  from  Woodford  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Yost,  affirming. 

1.  y^rv  may  fix  value  of  service  ivithont  proof— In  an  action  of  assumpsit  for 
work  and  labor  the  jury  have  a  right  to  fix  the  value  of  the  work  done  in 
the  absence  of  proof  of  its  value. 

2.  Waiver  •f  jury — Powers  of  court— T\i^  submission  of  an  ordinary  action 
to  the  court  for  trial  clothes  him  with  all  the  functions  of  a  jury  in  deter- 
.•mining  the  facts  and  rendering  a  judgment  based  thereon. 

In  this  action  against  a  railroad  company  to  recover  the  value  of  plaint- 
■ifl!*R  services  as  a  conductor  of  a  train,  the  law  and  fact  being  snbmitted  to 
tl\|B  court,  the  court  had  the  right  to  fix  the  value  of  plaintiff's  services  amd 
render  judgment  therefor,  although  there  was  no  proof  of  value,  the  nature         | 
-of  the  services  and  the  time  plaintiff  was  employed  being  shown. 

Ed.  M.  Wallace  for  appellant;  Field  McLeod  for  appellee.  . 

Commonwealth  v.  Habt. 

Filed  March  22,  1893.     Appeal   from  Bath  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  reversing. 

A  razor  is  a  deadly  weapon  within  the  meaning  of  the  statute  agaioat  ear- 
.Tying  concealed  deadly  weapons  upon  the  person. 

W.  J.  Hendrick  for  appellant;  C.  W.  Good  paster  for  appellee. 
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L.  <fc  N.  R.  R.  Co.  V.  Tbustees  School  Distbict. 

Filed  March  22,  1893.    Appeal  from  Hardin  Gircait  Cuart.     Opinion  of  the 
court  by  Presiding  Jadge  Yost,  affirming  on  ori^rinal  and  cross  appeal. 

1.  In  leiying  a  tax  to  fepair  or  rffurnish  a  school^house^  no  assessmeut  other 
than  that  made  by  the  assessor  of  the  conuty  for  the  cnrrent  year  is  neces- 
sary. 

2.  Acts  of  officer  de  facto — When  the  trustees  of  a  school  district  delivered  to 
the  deputy  sheriff  a  list  of  the  taxable  property  in  the  district  and  ordered 
him  to  collect  the  tax  they  in  effect  appointed  him  as  their  collector  of 
taxes;  and  his  failure  to  give  bond  constitates  no  defense  to  a  suit  for  taxes, 
as  the  official  acts  of  an  officer  de  facto  can  not  be  inquired  into  collaterally. 

W.  H.  Marriott  for  appellant;  Hobson  &  O'Meara  for  appellees. 

Wood  v.  O'Nan. 

Filed  March  22,  1893.    Appeal   from   Franklin    Court   of  Common   Pleas. 
Opinion  of  the  court  by  Judge  Brent,  reversing. 

1.  Bleach  of  warranty — No7/ation — The  purchaser  of  a  jack  offered  to  re- 
turn him  to  the  vendor,  demanding  a  rescission  of  the  contract  upon  the 
ground  that  the  jack  was  not  a  foal  getter  as  he  was  warranted  to  be.  The 
vendor  would  not  take  him  back,  but  agreed  to  buy  him  back,  returning  one 
of  two  notes  execated  by  the  purchaser  for  the  purchase  price,  the  purcha- 
ser promising  to  pay  the  other  note.  In  this  action  upon  the  note  retained 
by  the  vendor,  //e/d—^That  it  was  error  to  allow  the  defendant  to  recover  by 
way  of  counterclaim  for  breach  of  the  warranty,  the  original  transaction 
having  been  settled  when  the  jack  was  returned.  The  jury  should  have  been 
instructed  to  find  for  plaintiff  the  amount  of  his  note  with  interest. 

2.  T/te  sureties  in  the  note  were  discharged  by  the  novation. 
Wm.  Cromwell  for  appellant;  J.  Andrew  Scott  for  appellee. 

GabDNEB,   dkO.    V.    RrCHABDSOM. 

Filed  March  22, 1893.     Appeal  from  Hardin  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  granting  rehearing  and  reversing. 

Practice — Agreement  as  to  record  on  another  appeal — Upon  this  appeal  from  a 

judgment  discharging  an  attachment  and  dismissing  so  much  of  plaintiff's 

petition  as  sought  to  set  aside  a  deed  of  assignment,  it  was  agreed  by  the 

parties  that  the  record  upon   a  former  appeal  by  another  creditor  from  a 

similar  judgment  against  the  same  debtor  should  be  considered  as  a  part  of 

the  record  in  this  case,  and  that  the  pleadings  and  the  evidence  in  that  case 

and  those  in  this  case  are,  as  to  the  grounds  of  attachment  and  the  attack 

upon  the  deed  of  assignment,  the  same.     Held — That  as  the  judgment  upon 

that  appeal  was  reversed,  the  judgment  appealed   from   here   must  also  be 

reversed,  and  cause  remanded  for  same  proceedings  as  were  directed  in  that 

•  case. 

James  Montgomery  for  appellants;  J.  C.  Poston  and  J.  P.  Hobson  for  ap- 
pellee. 

Bbook  v.  Yadon,  &c. 

Filed  March  22, 1893.     Appeal  from  Laurel  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

1.  Division  in  church —  Title  to  church  property — In  all  churches  of  the  United 
Baptists  the  form  of  government  is  purely  congregational,  each  church  be- 
ing sovereign  and  independent.  The  powers  of  the  association  are  simply 
advisory,  and  it  has  no  power  to  determine  the  property  rights  of  the  re- 

.speotive  parties  in  case  of  a  division  in  a  congregation. 

2.  Same — There  is  no  rule  either  of  ecclesiastical  or  civil  law  which  will 
permit  the  minority  of  a  church  to  be  deprived  of  its  right  of  property  by 
the  mere  will  of  the  majority.     On   the  contrary  the  title   to  the   church 
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property  of  a  diTided  con^i^reKatioo  is  in  that  part,  thoDgh  a  minoritjr 
which  adheres  to  the  ecclesiastioal  principles  and  oeages  of  the  denomina* 
tion  under  which  the  charch  was  coDstitnted,  and  while  the  coarta  will  not 
attempt  to  pans  upon  the  troth  or  falsity  of  any  religions  beUef  or  practice* 
they  will,  where  the  ri(;ht  to  property  is  involved,  institute  an  inqnirj  as  to 
which  of  the  parties  is  the  adherent  of  the  principles  upon  which  the  ehoreb 
was  orf^anized. 

8.  Same — Where,  as  in  this  case,  there  is  not  npon  the  part  of  either  party 
of  a  divided  congregation  a  substantial  departure  from  the  prlneiplen  of 
nnion  adopted  by  the  ohorch  upon  its  organization,  the  case  ia  one  of  a 
"schism"  or  '^division"  in  the  meaning  of  subsection  4  of  section  8  of  chap- 
ter 18  of  the  Genbral  Statates,  which  provides  that  '4n  case  a  schiam  or  di- 
vision shall  take  place  in  a  society  the  trustees  shall  permit  ench  party  to 
use  the  church  and  appurtenances  for  divine  worship  a  part  of  the  tine* 
proportioned  to  the  numbers  of  each  party.'' 

4.  Same — Conceding  that  the  church  book,  which  is  the  subject  of  this  lit- 
igation, is  appurtenant  to  the  church,  yet  as  the  book  itself  can  not  well  be 
divided  between  the  two  factions  80  as  to  be  beneficial  to  either,  and  the  be- 
lief and  practice  of  the  party  in  possession  of  the  book  accords  more 
nearly  with  the  belief  and  practice  of  the  church  from  its  organization  to 
the  time  the  dissension  began  than  do  those  of  the  other  party,  it  will  be 
allowed  to  retain  possession  of  the  book,  but  required  to  furnish  a  copy  to 
the  other  party  in  a  reasonable  time,  the  cost  of  the  copy  to  be  divided  be- 
tween the  two  parties. 

W.  H.  Holt  and  W.  R.  Ramsey  for  appellant;  Alcorn  Jb  Craft  for  appel- 
lees. 

li.  Jk  N.  B.  B    Co.  V.  HowAJKD. 

Filed  March  22, 1893.     Appeal  from  Harrison  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing.   • 

1.  Purchase  of  property  of  one  corporation  by  another — Liability  of  stockholder 
— Two  corporations  can  not  be  consolidated,  or  one  purchase  the  property 
and  franchises  of  the  other,  without  the  unanimous  consent  of  the  share- 
holders, even  though  the  Legislature  should  authorize  the  consolidation  or 
purchase  to  be  made.  Nor  can  a  corporation  become  a  stockholder  in  an- 
other corporation  for  the  pnrpose  of  controlling  the  business  or  affeeting 
the  management  of  the  latter  unless  such  power  is  conferred  by  statute. 

2.  Same  -A  stockholder  can  not  ordinarily  be  sued  for  the  liabilities  of 
the  corporation.  Therefore,  when  stock  is  killed  on  the  track  of  a  railroad 
company  the  fact  that  another  company  owns  the  controlling  stock  of  the 
company  to  which  the  road  belbngSrand  in  whose  name  it  is  operated,  and 
has  elected  the  directors  and  managers  of  that  corporation,  does  not  render 
it  liable  for  the  damages  sustained,  as-  the  party  injured  must  look  to  the 
corporation  and  not  the  stockholder.  And  in  this  case  testimony  tending 
to  show  that  the  defendamt  railroad  company  paid  the  employes  on  the  road 
npon  which  plaintifTs  horse  was  killed,  and  that  engines  and  cars  with  de- 
fendant's name  on  them  were  run  over  the  road,  and  that  biila  for  gooda 
shipped  over  the  road  were  made  out  in  defendant's  name,  did  not  contra- 
dict defendant's  written  evidence  showing  that  it  merely  owned  the  controll- 
ing stock  in  the  corporation  and  elected  the  officers  and  managers  of  the 
road. 

J.  I.  l^anton  foaappeUaat;  Sffvinford  &  Evans- foe  appellee* 
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Fields,  &c.  v.  Fields,  &c. 
iFUed  Jan.  10,  1893.) 

Construction  of  xoiH — Dbtribution  per  stirpes  and  per  capita — The  testator  in 
one  item  of  his  will  directed  his  executor  to  pay  a  certain  fund  ^'equally  to 
the  children  (that  are  living  at  the  time  of  distribution)  of  my  brother  W.,  ^ 
and  the  living  children  of  my  brother."  One  brother  had  two  and  the 
other  six  children,  and  in  determining  whether  the  devisees  take  per  stirpes 
or  per  capita  it  is  held  that  the  whole  will  construed  together  indicates  an  in- 
tention on  the  testator's  part  that  they  should  take/<?r  stirpes, 

Robt.  Harding:  for  appellants. 

R.  T.  Jacobs  for  appellees. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazel rlgg. 

The  construction  of  the  following  clause  of  the  will  of  Jeremiah 
Fields  is  the  only  question  involved  on  this  appeal,  namely:  Item 
5th.  ***»*!  hereby  direct  ray  executor  to  sell  my  un- 
divided interest  in  said  two  tracts  of  land,  *  *  *  and 
pay  the  proceeds  of  such  sale  equally  to  the  children  (that  are  alive 
at  the  time  .of  distribution)  of  my  brother,  William  Fields,  of  Mis- 
souri, and  the  living  children  of  my  brother,  James  Fields.  In  the 
event  of  the  death  of  any  of  the  parties  to  this  bequest,  then  their 
portion  is  to  go  to  any  issue  they  may  have  left;  and  if  none  is  left, 
then  their  portion  is  to  be  given  to  the  heir  or  heirs  indicated 
above." 

William  and  James  were  dead  when  the  will  was  made,  the  for- 
mer leaving  six  and  the  latter  two  children.    The  question  is,  do  the 

vol.  14 — 55 
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children  take  r>er  stiwes  or  per  capita?    And  shall  the  $10,000  in  the 
executor's  hands  be  dlvidea  into  two  or  eight  parts? 

The  presence  of  some  suggestive  clause  or  expressions  in  other 
portions  of  the  will,  indicatory  of  the  testator's  intent  to  the  con- 
trary, must  be  found  before  we  should  disturb  the  equal  dlstribotion 
of  the  estate  per  capita  among  these  children,  as  is  apparently  pro- 
vided for  by  a  literal  construction  of  the  language  used. 

And  we  observe,  first,  that  the  6th  clause  appears  to  furnish  us 
some  slight  clew  to  the  testator's  meaning.  He  directs  his  executor 
to  collect  all  money  owing  to  him  by  note  or  otherwise,  to  sell  his 
bank  stock,  pay  the  few  debts  he  owed,  and  '^distribute  the  residue 
as  follows,  to-wit:  One-fourth  of  the  amount  he,  my  executor,  will 
pay  to  my  sister,  Jemima  Fields;  one-fourth  to  my  brother,  Freder- 
ick R.  Fields  (provided  he  is  living  at  the  tirfie  of  distribution;  if 
not  his  share  is  to  be  equally  paid  to  the  other  three  brcuiche^  of  my 
kindred  named  in  this  item,  6th);  one  fourtn  is  to  be  paid  to  the 
children  of  my  brother,  William  Fields,  deceased,  and  the  remain- 
ing fourth  to  be  paid  to  the  children  of  my  brother,  James  Fields, 
deceased." , 

Thus  the  testator  gives  his  estate  to  his  sister  Jemima  as  "om^ 
branch  of  his  kindred;^^  to  his  brother  Frederick,  if  living,  and  if 
dead,  then  ''equally"  to  the  other  three  branches;  to  the  *'childreD 
of  his  brother,  William  Fields,  deceased,"  whom  he  designates  in 
this  6th  clause  as  one  of  the  branches  of  his  kindred^  and  to  the 
"children  of  his  brother,  James  Fields,  deceased,"  whom  he  also  des- 
ignates as  one  of  said  branches.  He  refers  to  "the  children  of  his 
brother  William"  collectively  only  and  as  a  branch  or  as  a  class, 
and  he  does  this  in  apparently  studied  or  express  terms;  and  ha\ing 
so  unequivocally  used  these  phrases  as  representing  branches  of  his 
kindred^  and  having  disposed  of  a  large  portion  of  his  estate  to  these 
children  as  branches  in  the  6th  clause  of  his  will,  no  good  reason  can 
be  assigned  for  giving  a  different  meaning  to  the  same  phraseology 
when  used  in  the  5th  clause. 

Moreover,  the  5th  clause  is  itself  not  wholly  without  a  suggestion 
indicative  of  this  intention. 

The  testator  knew  that  his  brother  James  had  two  children  only, 
and,  therefore,  he  provides  that  in  the  event  of  the  death  of  any  or 
the  parties  to  the  bequest,  their  portion  was  to  go  to  their  issae* 
and  if  none,  then  to  the  heir  or  heirs  as  above  indicated. 

W^hen  w-e  regard  the  distribution  as  being  made  to  the  two 
branches  or  classes,  we  can  see  w^hy  the  testator  used  the  word 
"heir''  in  providing  that  the  surviving  brother  or  sister  of  the  chil- 
dren of  James  Field  should  take  the  property  and  be  properly  des- 
ignated as  an  heir;"  and  then,  too,  under  a  distribution  per  capita^ 
upon  a  child  dying  without  issue,  its  property  would  go,  not  to  its 
brother  or  sister  wholly,  as  members  of  the  same  class  or  branch, 
but  the  distribution  is  made  equally  among  the  remaining  brothers 
and  sisters  and  the  cousins  of  the  decedent.  If  one  of  James  Fields' 
children  died  the  remaining  one  would  take  one-seventh  of  the 
property  and  the  cousins  take  six-sevenths,  a  distribution  certainly 
not  contemplated  by  the  testator. 

On  the  whole  case  we  are  of  opinion  that  the  testator  meant  that 
the  children  of  his  brothers  should  take  in  the  5th,  as  they  took 
in  the  6th  clause  of  his  will,  by  classes  or  branches,  or  per  stirpes 
and  not  per  capita^  as  was  held  in  the  lower  court. 

Many  authorities  are  cited  by  counsel  on  both  sides,  but,  after  all, 
the  construction  of  the  will  in  dispute  depends  on  no  other  rule  or 
principle  than  the  ascertainment  of  the  testator's  meaning  as  gath- 
ered from  his  own  language. 
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The  judgment  of  the  lower  court  is  reversed,  with  directions  to 
Klistribute  the  estate  in  accordance  with  the  requirements  of  this 
•opinion.  • 


Levis  &  Bboxholm  v.  Zinn,  &c. 
(FdJ^  Jan.  19,  1893.) 

Assignment  by  operation  of  law — intent  to  prefir — A  conveyance  or  mortgage 
•of  property  will  not  operate  as  au  assignment  of  the  grantor's  estate  for 
"the  benefit  of  his  creditors  under  the  statute  unless  be  was  then  actually 
insolvent,  and  made  the  assignment  with  a  knowledge  of  that  fact  and  with 
a  design  to  prefer,  or  contemplated  becoming  insolvent  and  made  the  trans- 
fer with  a  design  to  prefer. 

A  knowledge  of  his  insolvency,  or  a  design  on  his  part  to  prefer,  can  not 
be  presumed  from  the  circumstance  alone  that  it  subsequently  appears  that 
At  the  moment  of  the  transfer  his  debts  exceeded  his  assets. 

In  this  case  a  merchant  agreed  with  one  to  whom  he  owed  $2,000  that  if 
the  creditor  would  assume  the  payment  of  $8,100,  due  to  another,  he  would 
execute  to  the  creditor  a  mortgage  on  real  estate  for  $5,100.  The  agree- 
ment  was  executed  and  shortly  afterwards  the  debtor  made  an  assignment  for 
his  creditors,  one  of  whom  attacks  the  mortgage  above  mentioned  as  an  un- 
lawful preference.  Held—Thtkt  although  the  debtor  owed  about  $16,000  at 
the  time  the  mortgage  was  executed,  and  his  estate  realized  only  $12,000  at 
'  a  forced  sale,  the  evidence  does  not  show  nor  does  the  presumption  arise 
that  at  that  date  he  knew  he  was  insolvent  or  executed  the  mortgage  with  a 
design  to  prefer. 

H.  Clay  White  for  appellants. 

W.  W.  Dickerson  for  appellees. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

P.  T.  Zinn  being  indebted  to  W.  G.  Cram  the  sum  of  $2,000,  then 
past  due,  an  agreement  was  made  between  them  and  carried  out 
February  2, 1891,  for  the  latter  to  assume  payment  of  $3,100  due  by 
the  former  to  one  Sexton,  and  for  Zinn  to  simultaneously.execute  to 
Oram  a  mortgage  on  two  adjacent  parcels  of  land,  one  of  three  and 
the  other  of  fourteen  and  one-half  acres,  then  occupied  by  him  and 
his  family  as  a  homestead,  to  secure  payment  of  $5,100,  ajfgregrate 
amount  of  the  two  debts. 

February  21,  1891,  Zinn  made  to  J.  T.  Scott  a  deed,  conveying  all 
his  property,  iiot  exempt  from  coercive  sale,  in  trust  for  payment  of 
his  debts  generally;  and  April  27,  1891,  Levis  &  Broxholm,  to  whom 
^inn  was  indebted  about  $250,  brought  this  action  for  the  purpose 
of  having  the  mortgage  mentioned  adjudged  to  operate  as  an  as- 
signment and  transfer  of  all  his  property  and  effects,  and  to  inure  to 
the  benefit  of  his  creditors  generally,  as  is  provided  in  article  2, 
^shapter  44,  General  Statutes,  may  be  done  where  the  condition  pre- 
scribed in  section  1  of  that  article  exists. 

To  authorize  the  judgment  prayed  for  the  court  should  be  satisfied 
.that  the  mortgage  in  question  was,  in  the  language  of  that  section, 
executed  by  Zinn,  the  debtor,  *Mn  contemplation  of  insolvency,  ana 
with  the  design  to  prefer  one  or  more  creditors  to  the  exclusion  in 
wliolfi  or  in  part  of  others;''  and  to  bring  this  case  within  operation  of 
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the  statute,  as  heretofore  construed  and  applied  by  this  court,  there 
mustappear  either  a  concurrence  of  actual  insolvency  of  Zinn,  am» 
his  knowledge  of  the  fact  at  date  of  the  mortf^age,  or  that  he  con- 
templated becoming  insolvent  in  the  future  and  assigned  by  the 
mortgage  to  give  preference  to  the  mortgagee,  Cram.  (Thompson 
V.  HeflFner,  11  Bush,  358;  Cass  v.  Lewis,  3  Met.,  397;  Temple,  Barlcer 
&  Co.  V.  Poyntz,  3  Duv.,  277.) 

As  said  in  the  first  cited  of  those  cases,  a  too  rigid  construction  of 
the  statute  will  not  only  defeat  its  real  object,  hut  will,  by  tying  the 
hands  of  entangled  and  struggling  debtors,  bring  bankruptcy  upon 
many  who  might  otherwise  escape;  and,  therefore,  **if  it  be  held 
that  a  debtor  who  sells  or  mortgages  property,  or  assigns  choses  in 
action  to  his  creditor  in  payment  or  as  security  for  a  debt,  has  vio- 
lated the  statute,  if  it  shall  turn  out  that  his  liabilities  at  the  mo- 
ment exceeded  his  assets,  few  commercial  men  would  be  secure 
either  in  buying  or  selling,  or  in  making  or  receiving  mortgages,  or 
in  making  or  receiving  pledges  as  collateral  security  for  existing 
debts." 

There  may  be,  in  fact  have  been,  before  this  court  cases  where  the 
debtor's  insolvency  was  so  satisfactorily  shown,  and  his  means  of 
knowing  it  so  ample,  as  to  admit  of  no  other  reasonable  conclusion 
than  that  the  sale  or  mortgage  was  made  in  contemplation  of  insol- 
vency and  with  design  to  prefer  one  to  other  creditors.  There  may 
be  also  cases  where,  though  the  fact  of  insolvency  be  not  established^ 
the  court  would  be,  nevertheleas,  fully  authorized  to  conclude  a  sale 
or  mortgage  was  made  by  the  debtor  in  contemplation  of  future  in- 
solvency and  with  design  to  prefer. 

The  debtor  in  this  case  was  a  merchant,  and  though  it  turned  out 
his  liabilities  exceeded  assets  realized  from  coercive  sales,  he  stated 
distinctly  ihat  he  believed  at  the  time  the  mortg^ige  was  executed 
his  property  exceeded  in  value  his  indebtedness,  and  that  his  sole 
purpose  in  making  it  was  to  enable  him  to  continue  his  business  and 
thereby  to  pay  off  in  due  time  all  his  debts. 

No  other  witnesses  testified  beside  the  debtor,  Zinn,  and  creditor. 
Cram,  both  of  whom  were  introduced  l)y  plaintiff,  and  it  can  not  be 
fairly'  inferred  from  the  statement  of  either,  nor  from  any  circum- 
stances connected  with  the  transaction,  that  the  mortgage  was  vxe- 
cuted  in  contemplation  of  insolvency,  or  with  the  knowledge  of 
Zinn  he  was  then  insolvent,  or  with  nesign  to  give  preference  in 
meaning  o^  the  statute. 

It  is  true  the  liabflities  were  found  upon  investigation  to  exceed 
assets  about  the  sum  of  $4,00();  but  considering  the  large  amount  of 
each,  the  former  being  about  $16,000  and  the  latter  about  f  12,000, 
consisting  of  real  estate  and  the  usual  resources  of  a  retail  merchant, 
it  does  not  by  any  means  follow  that  Zinn  knew  or  believed,  at  date 
of  the  mortgage,  he  was  insolvent  or  executed  it  in  contemplation  of 
insolvency. 

Nor  is  the  fkct  he,  a  short  time  after,  executed  the  deed  of  trust, 
sufficient  to  satisfy  the  court,  in  opposition  to  his  uncontradicted  tes- 
timony that  the  mortgage  was  made  under  circumstances,  or  with 
the  design  that  render  it  invalid;  for  its  legality  and  entire  good 
faith  of  the  parties  to  it  can  be  easily  reconciled  with  execution  of 
deed  of  trust  which  may  have  been  caused  by  subsequent  investiga- 
tion and  causes. 

In  our  opinion  the  evidence  does  not  satisfactorily  show  the  mort- 
gage was  made  on  the  condition  or  with  the  design  denounced  by 
the  statute,  and  that  it  would  be  doing  positive  violence  to  both  the 
language  and  meaning  to  so  adjudge.    The  conclusion  of  the  main 
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•question  renders  it  immaterial  whether  the  debt  to  Cram,  or  any 
part  of  it,  can  be  regarded  as  created  simultaneous  with  the  mort- 
p:age;  because  the  mortgage  being  adjudged  valid,  it  does  not  make 
4iny  difference  under  the  statute  whether  the  debts  were  preexisting 
or  not. 

Nor  is  it  a  subject  of  protracted  inquiry  in  this  case  whether  the 
•court  properly  set  apart  to  the  debtor,  Zinn,  $1,00()  of  the  proceeds  of 
the  mortgaged  real  property  in  lieu  or  siitisfaction  of  his  homestead 
interest.  For  only  in  favor  of  the  mortgagee,  Cram,  and  to  extent 
necessary  to  vsecure  payment  of  tiis  debt,  was  the  homestead  right  re- 
leased or  waived;  and,  consequently,  it  could  not  be  subjected  for 
benefit  of  other  creditors,  nor  even  to  pay  the  debt  of  Cram,  if  there 
was  enough  of  the  mortgage  property  to  satisfy  his  debt  without 
<ioing  so. 

We  think  the  lower  court  properly  dismissed  the  action,  so  far  as 
it  was  sought  thereby  to  set  aside  or  impair  the  natural  effect  of  the 
mortgage,  and  the  judgment  is  affirmed. 


Barber  v.  C,  N.  O.  &  T.  P.  Ry.  Co. 

(Filed  Feb.  4,  1803.} 

1.  RiUlroads — Failure  to  give  warning  of  approach — The  plaintiff '8  OTidenee 
-conduced  to  rHow  that  a  laborer  of  the  railroad,  employed  at  work  on  and 
near  the  track,  whs  killed  by  reason  of  the  failore  to  give  the  usaal  signal  of 
the  approach  of  a  train,  which  was  behind  time  and  running  very  rapidly; 
therefore,  the  motion  by  defendant  for  a  peremptory  instruction  was  prop- 
erly overruled. 

2.  Same — Defendant's  evidence  conduced  to  show  that  the  laborer  was 
'workintr  at  a  safe  distance  from  the  track  when  those  on  the  train  first  saw 
;him,  bnt  that  after  the  train  bell  was  rung  he  turned  around  and,  perceiving 
"the  train,  ran  down  upon  a  plank  which  h^d  been  placed  across  the  track  in 
the  prosecution  of  his  work,  and  that  every  effort  was  mAde  to  stop  the 
train  before  be  was  killed.  /^<'/r/— That,  although  this  evidence  may  oon- 
"tradict  or  explain  that  offered  for  plaintiff,  it  was  error  for  the  court  to  in- 
struct the  jury  to  find  for  the  defendant. 

3.  Same — If  the  laborer,  after  learning  of  the  train's  approach*  sprang 
upon  the  track  for  the  purpose  of  clearing  it  of  the  plank,  and  thus  saving 
lives  upon  the  train,  as  it  was  his  duty  to  do,  and  if  he  was  killed  in  so  doing 
because  the  signal  of  the  train's  approach  was  not  given  at  the  proper 
time,  the  plaintiff  had  a  ri^ht  to  recovery.  This  was  a  question  for  the  jury 
and  not  the  court,  to  determine. 

Robert  J.  Breckinridge  and  Robert  Harding  for  appellant. 

C.  B.  Simrall,  Bronough  &  Bronough  and  George  R.  Pryor  for  ap- 
2)ellee. 

Appeal  from  Jessamine  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant's  husband  was  engaged  in  getting  out  ballast  for  the 
:appel]ee  at  a  point  on  the  line  of  its  road  near  High  Bridge,  Ky. 
The  quarry  was  on  the  west  side  of  the  track,  on  a  hillside,  and  to 
K>btain  a  suitable  place  for  piling  the  rock  he  had  to  wheel  it  across 
4;he  track  and  along  by  the  side  of  it  a  short  distance  to  a  level  point 
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on  the  east  side,  and  for  that  purpose  was  required  to  place  plank; 
across  the  road  on  which  to  use  his  wheelbarrow. 

While  so  engaged  he  was  struck  and  killed  by  the  engine  of  the- 
appellee. 

For  damages  occasioned  by  its  alleged  willful  negligence  the  ap- 
pellant, who  is  the  widow  of  the  deceased,  sued  the  appellee.  She 
introduced  proof  establishing  the  foregoing  undisputed  facts,  and  in. 
addition  proved  by  one  or  more  witnesses  that  one  of  the  rules  and 
regulations  promulgated  by  the  railway  company  required  **  warn- 
ing signals  by  the  train  to  the  laborers  working  on  the  road  ;  "  by 
another  who  was  familiar  with  the  rules  she  proved  that  *'  the  men 
were  required  to  work  right  up  to  the  time  of  train  passing,  and  not 
to  lose  time.  It  was  the  duty  of  those  managing  the  engines  of 
moving  trains  to  give  warning  signals  to  the  hands  working  on  the 
track  and  along  the  track  iu  time  to  enable  them  to  get  out  of  the- 
way  and  clear  the  track  for  the  train  to  pass." 

She  also  proved  that  **  the  engineer  and  fireman  had  passed  and 
repai^sed  this  point  on  the  track  where  Barber  was  killed  a  number 
of  times  while  he  was  at  work  and  knew  he  was  working  there." 
She  also  introduced  proof  conducing  to  show  that  the  only  signals 
given  on  the  occasion  in  question  were  the  danger  signals,  and  these 
only  when  the  train  was  within  a  few  feet  of  the  deceased ;  that  the 
train  was  behind  time  and  was  traveling  at  lightning  speed — some 
forty  miles  an  hour;  that  the  wind  was  blowing  in  a  direction  un- 
favorable for  hearing  at  the  point  where  the  deceased  was  working ; 
that  he  probably  could  not  have  heard  the  noise  of  the  approachine 
train,  and  that  he  was  not  up  at  the  quarry  as  the  train  approached, 
but  was  probably  engaged  in  actually  wheeling  the  rock  across  the 
track  or  near  it  when  struck  by  the  passing  engine.  Upon  this  state 
of  case  the  court  properly  overruled  the  motion  of  the  appellee  to- 
instruct  the  Jury  peremptorily  to  find  for  the  defendant. 

The  appellee  then  introduced  proof  to  the  effect  that  when  the 
train  approached  the  point  where  Barber  was  working,  and  when  it 
had  come  within  seventy-five  or  one  hundred  feet  of  him,  the  engi- 
neer and  fireman  saw  him  standing  on  the  top  of  the  bank  leaning 
on  his  pick,  with  his  back  to  the  train,  out  of  danger  and  ten  or  fif- 
teen feet  from  the  track  ;  that  the  bell  was  then  rung,  when  Barber 
turned  around,  facing  the  train,  and  suddenly  ran  down  the  bank  to 
the  track ;  that  the  danger  signals— three  in  quick  succession— were 
then  given,  engine  reversed,  air-brakes  applied,  track  ^nded  and 
everything  done  to  save  his  life,  but  that  it  was  not  possible  to  stop- 
in  time  to  do  so. 

The  motion  to  instruct  the  jury  as  indicated  above  was  then  re- 
newed by  the  appellee,  and,  over  the  objection  of  the  appellant,  was 
sustained. 

This,  we  think,  was  error. 

Certainly  the  plaintiff,  by  her  testimony,  had  made  out  a  state  of 
case  conducing  to  show  negligence  on  appellee's  part  in  failing  to 
give  timely  warning  of  its  train's  approach,  and  the  court  beiow 
evidently  so  thought,  as  it  was  on  this  hypothesis  necessarily  that 
the  prerapt^)ry  instruction  was  first  overruled  ;  and,  if  so,  the  testi- 
mony of  the  defendant,  while  it  may  have  contradicted,  did  not  de- 
stroy the  appellant's  testimony  or  wholly  eradicate  its  effects. 

If  the  deceased,  from  the  conditions  surrounding  him  while  at 
work,  if  he  was  actually  at  work  when  the  train  approached,  fronii 
unfavorable  wind  aflecting  his  hearing,  from  the- noise  of  his  wheel- 
barrow on  the  plank  when  loaded  with  rock,  a  noise  not  wholly  dis* 
similar  from  the  rumbling  of  the  train,  was  unable  to  hear  the- 
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approaching  train,  he  might  have  heard  the  expected  and  discordant 
whistle  had  it  been  given,  and  for  which  he  might  have  been  wait- 
ing, while  he  continued  his  work  in  apparent  safety ;  and  if  he  was 
entitled  to  so  wait  it  might  have  been  negligence  in  the  trainmen  if 
such  notice  and  warning  were  not  given.  Such  seems  to  have  been 
the  plaintifTs  theory  of  the  killing. 

But  if  the  deceased,  engaged  with  pick  in  hand,  worked  on  in  ex- 
pectancy of  the  customary  regulation  whistle  to  warn  him  to  clear 
the  track  of  obstruction,  heard  the  bell  and  signals  of  danger — danger 
to  all  on  board  from  the  obstructions  resting  on  the  track— sprang  to 
prevent  a  wreck  and  save  life,  and  the  time  given  him  in  which  **to 
clear  the  track,"  as  required  of  him  under  the  rules  of  the  company, 
was  cut  short  or  lessened  by  the  failure  of  the  trainmen  to  blow  the 
whistle  required  under  the  indicated  regulation,  then,  even  in  this 
event,  negligence  might  have  been  Imputed  to  appellee  by  the  jury. 
Hence,  upon  either  theory  the  merely  revisory  power  of  the  court 
should  not  have  been  interposed  to  control  the  free  expression  of  the 
jury's  will. 

Thejudgment  of  the  lower  court  is,  therefore,  reversed,  that  the 
case  may  proceed  upon  principles  not  inconsistent  with  this  opinion. 


WhITAKEB  v.  CORNETT. 

(Filed  March  4, 1893—iVb<  to  be  reported.) 

1,  Purchaser  at  decretal  sale — Execution — The  purchaser  of  land  at  a  decre- 
tal sale,  before  he  obtains  a  commissioner's  or  other  deed  therefor,  has  no 
legal  title  to  the  land  that  can  be  levied  on  or  sold  under  an  execntion 
against  him. 

2.  Same — Liens — One  who  claims  land  by  Yirtne  of  a  purchase  at  an  exe- 
cution sale  of  the  interest  of  a  purchaser  at  a  decretal  sale  thereof  acquires 
no  title  thereto  where  the  purchaser  at  the  decretal  ^ale  had  not,  at  the  time 
of  .the  sale,  secured  any  deed  to  the  land  nor  paid  the  bonds  executed  therefor. 
Therefore,  such  execution  purchaser  had  no  ri^ht  to  enjoin  the  purchaser  at 
the  decretal  sale,  who  had  obtained  a  commissioner's  deed  to  the  land  and  a 
writ  of  posscbflion  therefor,  from  taking  possession  under  his  deed  and 
writ,  but  since  it  appears  that  the  execution  against  the  decretal  purchaser's 
interest  in  the  land  was  issued  to  satisfy  a  debt,  which  constituted  a  lien 
upon  the  land,  such  purchaser  should  be  required  to  pay  said  lien  debt  be- 
fore possession  is  given  him. 

S.  B.  Dishman  for  appellant. 

John  L.  Scott  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellee  brought  this  action  to  enjoin  the  appellant  from  tak- 
ing possession  of  certain  lands  by  virtue  of  a  writ  of  possession 
issued  in  the  action  of  Whitaker,  &c.  v.  Ison,  after  the  case  had  been 
stricken  from  the  docket. 

He  sets  up  fully  his  claim  of  title  in  his  petition  and  discloses  that 
his  immediate  grantors,  Marrs  A  Nuctols,  had  bought  the  lands  at 
an  execution  sale,  when  the  defendant  in  the  execution  had  no  legal 
title  thereto,  but  was  merely  its  purchaser  at  a  decretal  sale. 

Upon  the  maturity  of  the  purchase  money  bonds  executions  issued 
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and  were  retained  "no  property  found"  as  to  the  securities.  The 
same  lands  were  thereupon  levied  on  which  had  been  sold  by  the 
commissioner,  and  Marrs  &  Nuckols,  having  a  lien  endorsed  of  rec- 
ord for  attorneys'  fees,  costs,  etc.,  for  some  ^00  on  the  lands  ordered 
to  be  sold  under  the  judgment,  bought  them.  After  notice  to  the 
parties  interested  the  purchasers  at  the  execution  sale,  in  November, 
1884,  obtained  a  writ  of  possession  and  also  a  sheriff's  deed,  and 
thereafter,  in  July,  1887,  sold  the  lands  to  the  appellee,  Comett,  and 
put  him  in  possession. 

In  1889,  in  the  case  of  Whitaker  v.  Ison,  which  in  some  way  had 
been  placed  on  the  docket,  if  it  had  ever  been  off,  the  appellant  as 
one  of  the  beneficiaries  in  the  original  Judgment,  and  who  had  pur- 
chased the  lauds  at  the  decretal  sale  mentioned,  obtained  by  an  order 
of  court  a  commissioner's  deed  for  the  lands  and  also  a  writ  of  pos- 
session, and  this  writ  is  the  one  under  which  the  appellant  was 
about  to  take  possession  when  enjoined  by  the  appellee  in  this  ac- 
tion. 

A  demurrer  to  the  petition  was  overruled,  and  after  answer  and 
other  preparation,  consisting  of  proof  showing,  however,  only  the 
facts  set  out  in  the  petition,  the  injunction  was  perpetuated  and  the 
app^lee's  title  to  the  lands  in  contest  quieted.  We  are  of  opinion 
that  the  demurrer  to  the  petition  should  have  been  sustained. 

The  pleading  showed  that  Marrs  &  Nuckols  bought  nothing  at  the 
execution  sale.  No  legal  title  whatever  was  levied  on  or  sold,  and 
the  equity,  which  the  purchaser  obtained  therein,  could  not  be  the 
subject  of  a  levy  and  sale  under  an  execution. 

The  equity  of  Marrs  <&  Nuckols  can  be  worked  out  in  the  old  suit, 
though  certainly  no  deed  should  have  been  made  to  the  purchasers 
at  the  decretal  sale  until  they  had  extinguished  the  liens  of  the  at- 
torneys and  the  officers. 

Marrs  &  Nuckols  appear  to  have  acted  in  the  best  of  faith  in  the 
attempt  to  collect  the  amounts  due  them,  but  we  think  their  remedy 
was  by  a  resale  of  the  laud  under  an  order  of  court,  if  the  bondsmen 
were  proof  against  execution. 

But  the  demurrer  to  the  petition  having  been  overruled,  and  th<». 
issues  being  fully  made  by  the  defendant  in  this  action,  thus  bring- 
ing the  whole  case  before  the  court,  it  is  apparent  that  he  ought  not 
to  be  permitted  to  obtain  possession  of  the  land  until  he  discharges 
the  lien  debts  of  which  the  appellee  is  virtually  the  owner;  and  if 
these  remain  unpaid  and  are  set  up  by  the  amendment  the  chanc^el- 
lor  should  put  the  appellant  on  terms  requiring  him  to  pay  off  and 
discharge  these  lien  debts  before  getting  possession  of  the  lands  in 
controversy.  If  he  does  so,  we  perceive  no  reasbn  why,  as  purchaser 
of  the  lands  at  decretal  sale,  he  should  not  be  adjudged  entitled  to 
the  property  bought  by  him. 

The  appellee  has  certainly  not  shown  himself  entitled  to  the  lands 
or  to  their  possession,  and  the  Judgment  is,  therefore,  reversed  and 
cause  remanded,  with  directions  to  proceed  in  accordance  with  this 
opinion. 
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Lane,  Ac.  v.  Tradebs'  Deposit  Bank. 

ililed  March  7,  1898— iVb^  to  be  reported.) 

1.  A  married  w»man  does  not  become  liable  as  a  surety  of  her  husband  by  reason 
4>f  the  existence  of  a  mortgaj^e  of  her  separate  property  to  secare  tbe  has- 
band'a  debt.  The  property  is  merely  pledf^ed  to  seoore  payment,  and  the 
rights  of  an  ordinary  sarety  are  not  available  to  the  wife  aa  a  defense. 

2.  The  wife  can  not  be  held  personally  as  surety  in  such  case  in  the  absence  of 
allegation  or  proof  of  facts  rendering  her  personally  liable  therefor. 

3.  Same — Mortgages— ^vlcq  the  wife  mortgaged  her  whole  estate  in  the 
land  to  secure  the  payment  of  the  debt,  and  her  whole  interest  therein  is 
liable  therefor,  she  was  not  prejudiced  by  the  refusal  of  the  court  to  permit 
her  to  file  an  amended  answer,  alleging  that  she  had  previously  intended  to 
mortgage  her  land  to  secure  a  debt  of  her  husband,  but  had  in  fact  abso- 
lutely conveyed  the  land  to  the  creditor  for  that  purpose,  and  that  the  cred- 
itor, when  his  debt  was  paid,  had,  without  her  knowledge  or  consent, 
reconveyed  the  land  jointly  to  her  husband  and  herself,  instead  of  to  her- 
self alone.  But  the  land  should  be  divided  and  the  husband's  interest  sub- 
jected first. 

Tyler  d  Apperson  for  appellants. 

O'Rear  &.  Bigetaff  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

OpinioD  of  the  court  by  Judge  Pryor. 

It  is  pleaded  by  way  of  defense  that  the  appellant  was  only  the 
surety  of  her  husband,  and  as  «uch  was  liable  for  this  debt.  Why 
or  hbw  she  become  bound  as  surety  does  not  appear.  She  was  a 
married  woman,  and  there  is  no  averment  or  proof  establishing:  a 
state  of  case  where  she  could  be  made  personally  liable  for  the  debt. 
Her  property  was  mortgaged  to  secure  the  payment  of  the  note,  and 
this  is  the  only  manner,  in  either  a  legal  or  equitable  |)oint  of  view, 
that  makes  her  estate  responsible  for  the  debt. 

The  case  of  Hobson  v.  Hobson's  ex'or,  8  Bush,  660,  holds  that  a 
married  woman  does  not  become  responsible  as  surety  by  reason  of 
the  existence  of  a  mortgage  to  secure  the  husband's  debt.  It  is  a 
pledge  to  secure  the  payment  only,  and  the  rights  of  an  ordinary 
surety  can  not  be  urged  as  a  defenses  such  as  the  plea  of  the  statute 
of  limitation,  or  even  indulgence  given  by  the  creditor,  which  is  the 
same  in  effect  as  the  failure  to  sue  wiihin  proper  time. 

The  land  mortgaged  originally  belonged  to  the  wife,  and  an  abso- 
lute deed  was  made  to  secure  this  debt  of  the  husband  to  one  of  his 
creditorss.  The  debt  having  been  paid  the  land  was  reconveyed  to 
the  husband  and  wife  jointly.  The  wife  (appellant)  now  claims  that 
th^  deed  should  have  been  made  to  her  as  it  was  her  land,  and 
offered  t6  amend  her  answer  in  this  regard. 

We  can  not  see  how  the  refusal  to  allow  this  amended  answer  filed 
prejudices  the  appellant.  She  had  mortgaged  the  whole  land,  and 
if  hers  it  was  liable.  This  land,  however,  may  be  susceptible  of 
division,  and  the  part  allotted  the  husband  or  his  heirs  should  first 
be  sold^  and  to  this  end  a  division  should  be  rendered. 

The  judgment  is  reversed  and  remanded  for  the  reason  indicated. 
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VissMAX  V.  Bryant,  Ac. 
iFiled  March  9,  189a— iVb^  to  be  reported.) 

1.  Sale  of  infanfs  real  estate — Report  of  guardian  ad  litem — The  answer  of  tke 
guardian  ad  litem  for  the  iDfant  defendant  sufQciently  complies  with  the  pio- 
Yisions  of  the  Civil  Code,  although  the  statement  that  "after  a  careful  exam- 
ination of  the  case  he  is  unable  to  make  a  defense,'^  is  not  fonnd  in  the 
body  of  the  answer,  bat  is  set  ont  in  the  jarat  thereto. 

2.  Same—  Clerical  misprision  in  judgment — The  fact  that  the  draft  of  the 
judgment  filed  in  this  case,  and  the  judgment  entered  in  the  order  book, 
differ  in  that  one  is  for  $2,000  and  the  other  for  $200,  does  not  render  the 
judgment  or  order  of  sale  void,  and  the  purchaser  of  the  property,  nnder 
the  order  of  sale,  can  not  refuse  to  comply  with  the  terms  of  pale  therefor, 
especially  when  the  clerical  error  has,  on  motion,  been  corrected. 

8.    7 he  report  of  sale  is  not  required  to  state  the  sum  to  be  raised  by  the  sale. 

Barnett,  Miller  &  Barnett  for  appellant. 

Wra.  Mix,  Jno.  C\  Doolan  and  Simrall  &  Bodley  for  appellees* 

Appeal  from  Louisville  Chancery  CJourt. 

Opinion  of  the  court  by  Judge  Hazelrigg. 

The  appellant  became  the  purchaser  of  a  lot  of  Rround  at  a  de- 
cretal jsale  in  the  Louisville  Chancery  Court,  and  refused  to  comply 
with  the  terms  of  the  sale,  alleging  that  no  answer  or  report  was 
filed  for  the  infant  defendants,  as  required  by  the  Civil  Code;  that  the 
draft  of  the  judgment  filed  among  the  papers  of  the  case  and  the  one 
entered  on  the  order  book  were  materially  different,  the  one  being 
for  $2,000  and  the  other  for  $200;  that  the  marshal's  report  of  sale 
failed  to  show  the  amount  to  be  raised  by  the  sale,  as  is  reqaix>ed  to 
be  done  under  section  696  of  the  Civil  Code;  that  the  land  was  de- 
scribed indefinitely,  and  that  there  was  a  misdescription  in  this; 
that  the  portion  sold  was  designated*  as  the  "eastern,"  whereas  it 
was  in  fact  the  western  portion. 

Other  suj?gestions  are  offered  why  he  should  not  be  required  to 
comply  with  the  terms  of  the  sale  and  take  the  property,  but  are 
not  referred  to  or  insisted  on  in  appellant's  brief. 

From  an  examination  of  the  record  we  find  the  answers  for  the  in- 
fants were  in  fact  filed  by  their  guardians  ad  litem.  It  is  true  a& 
contended  that  after  setting  out  the  particular  relationship  of  the 
infant  or  infants  for  whom  the  answer  is  filed  in  the  body  of  the 
pleading,  the  statement  or  report  that  "after  a  careful  examination 
of  the  case  he  is  enabled  to  make  a  defense"  is  then  set  out  and  found 
in  the  jurat  of  the  guardian,  but  we  think  this  is  sufficient.  While 
not  required  to  be  sworn  to,  the  pleading  is  not  affected  by  the  affi- 
davit attached  to  it. 

The  mistake  of  \\\e  clerk  in  entering  the  figures  at  $200  instead  of 
$2,000  was  corrected  on  motion,  and  hardly  affects  the  title  of  the 
purchaser. 

The  marshal's  report  of  sale  need  not  have  contained  a  statement 
of  the  sum  to  be  raised  by  the  sale,  and  the  land  is  sufficiently  de- 
scribed in  the  judgment  and  report  of  sale. 

It  is  misdescribed  in  that  the  portion  sold  was  the  western  and  not 
the  eastern  portion,  but  there  was  sufficient  description  otherwise  to 
identify  the  part  sold,  and  as  Vissman,  the  purchaser,  already 
owned  the  eastern  portion  he  was  hardly  of  opinion  that  he  was 
again  buying  his  own  land  at  the  sale. 
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Perceiving  no  irregularity  in  the  proceedings  aflRecting  the  title  to 
the  property  bought  by  the  appellant^  and  no  error  in  the  judgment 
requiring  him  to  pay  for  it,  we  af&rm  the  Judgment  of  the  lower 
court. 


Weir  v.  O;  4  N.  R.  R,  COi,  Ac. 
il^iled  March.  11, 1893— ^^o<  to.  be  reported.) 

1.  Damage  to  abutting  property  by  filling  '■'■sag*^  in  street — One  who  obtaicB  the* 
permission  of  the  mnnioipality  by  valid  ordinance  to  fill  a  depression  in  a 
street  of  a  city  so  us  to  cause  the  whole  street  to  be  at  a  designated  levely. 
and  who  does  the  work  properly  under,  the  snperyision  of  the  street  com- 
missioner, is  not  liable  to  aa  abutting  lot  owner  for  any  alleged  damage 
done  his  property  by  the  making  of  such  fill. 

2.  Damage  to  abutting  property  by  fill  made  in  county  toad — The  county  court 
gave  a  certain  land  owner  permiBsion  to  make  a  fill  in  a  county  road  so  as 
to  make  the  road  of  a  certain  grade,  **the  fill  to  be  so  constructed  as  to  leveL 
up  the  sag  in  said  road  and  to  leave  said  road  in  good  traveling  order." 
After  the  fill  was  almost  completed  another  person  secured  an  order  from 
the  county  court  rescinding  the  former  order  allowing  the  fill  to  be  made. 
The  party  making  the  fill,  after  the-  order  of  rescission,  completed  it  so  as  to 
make  it  passable  for  the  public^  and  the  abuttinn:  lot  owner  sues  in  this  ac- 
tion for  damages  resulting  to  his  property  from  the  making  of  such  fill. 
^eld — That  for  the  making  of  so  much  of  the  fill  as  was  completed  before 
the  rtscinding  order  was  made  by  the  county  court,  no  damages  can  be  re- 
covered because  the  work  was  done  under  legal  authority,  and  for  the  work 
done  after  such  rescinding  order  nothing  can  be  recovered  because  it  did- 
no  damage  but  merely  put  the  road  in  good  condition. 

John  G.  Weir  and  C.  8^.  Walker  for  appellant- 
Wilbur  F.  Browder  for  appellees. 
Appeal  from  Daviess  Circuit  Ck)urt. 
Opinion  of  the  court  by  Judge  Lewis.. 

The  Owensboro  &  Nashville  Railroad  Company  purchased  of  Jl- 
D.  Powers  ten  acre:s  of  land  ly'mg  partly  within  and  partly  with- 
out corporate  limits  of  the  city  of  Owensboro,, and  bounded  on  the- 
west  by  Ftederick street  and  the  Livermore-road,  a  public  highway.. 
The  object  of  the  purchase  was  to  construct  on  the  land  a  depot  and 
tracks,  but  to  do  so  it  whs  necessary  to  fiU'a  depression  of  the  ground 
up  to  proper  grade,  and  also  to  fill  a  sag  inthe  street  and  highway  in> 
order  to  make  the  depot  accessible  therefrom.    And  with  that  view 
Powers,  who  did  not  convey  the  land  until  Octol)er,  1891,  made  ap- 
plication to  the  Daviess  County  Court,  and  June  12, 1891,  obtained 
an  order  permitting  him  to  fill  the  Livermore  road  in  front  of 
his,  the  ten-acre  lot,  from  the  limits  of  Owensboro  to  a  point  named.. 
**the  fill  to  be  so  constructed. as  to  level. up  the  sag  in  said  road  and* 
to  leave  said  road  in  good  traveling  order."    To  the  same  end  he, 
July  6,  1891,  obtained  an  ordinance  of  the  city  council  permitting 
him  to  malce  a  fill  in  Frederick  street  from  a  point  near  Jame» 
Weir's  gate  southward  to  the  city  limits  upon  condition  of  the  fill 
being  made  under  sopervision  of  the  street  commissioner,  though* 
without  cost  to  the  city,  and  so  made  as  to  leave  the  street  in  good 
traveling  order. 

Under  authority  thus  gran ted(. the  Owensboro  Bltilroad  Company 
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^commenced  to  till  the  sag  in  the  street  and  road  so  as  to  correspond 
with  grade  of  the  depot  ground,  jind  had  done  most  of  the  work 
when,  on  application  of  James  Weir,  but  without  the  presence  of 
or  due  notice  to  either  Powers  pr  the  company,  the  county  court, 
August  11,  1891,  made  an  order  rescinding  the  previous  one  of  June 

.12th, 

August  i7,  1891,  James  Weir  brought  this  action  against  J.  D. 
Powers,  though  subsequently  the  0>vensboro  &  Nashville  Railroad 
Company  was  made  defendant,  for  the  purpose  of  recovering  dam- 

.ages  for  alleged  injury  done  by  filling  up  the  sag  to  his  parcel  of 
land,  containing  six  acres,  and  binding  on  the  western  side  of  the 
street  and  road. 

The  extreme  length  of  the  fill  is  600  feet.  It  begins  at  nothing  tm 
a  ridge  near  his  gate  and  ends  at  nothing  on  the  opposite  side,  the 
extreme  depth  of  it,  at  a  point  400  feet  from  the  beginning,  being, 
at  the  out  edge,  24 feet  10  inches,  and  in  the  middle  5  feet.  Although 
a  judgment  in  pursuance  of  the  verdict  of  the  jury  was  rendered  in 
favor  of  the  plaintiff,  he  has  appealed. 

It  is  very  clear  that  he  has  no  cause  of  action  against  either  Pow- 
ers or  the  railroad  company  for  any  injury  that  may  have  been 
caused  by  that  part  of  the  fill  within  the  city  limits,  because  it  was 
authorized  by  a  valid  ordinance  and  was  done  under  supervision  of 
the  street  commissioner.  It  seems  to  us  also  clear  that  no  actionable 
injury  was  done  to  the  plaintiff  on  account  filling  outside  city  limits 
prior  to  the  action  of  the  county  in  rescinding  the  order  of  June  12th. 
When  the  defendants  received  notice  of  the  last  order  of  court  the 
work  had  so  far  progressed  that  the  public  interest,  and,  as  it  seems 
to  us,  also  the  interest  of  the  plaintiff,  required  it  to  be  completed  in- 
stead of  leaving  the  street  and  road  in  an  unfinished  and  conse- 
quently unfit  condition  for  travel. 

It  seems  the  railroad  company  did,  notwithstanding  the  county 
<iourt  order,  finish  the  work,  whereby  the  road  was  put  in  good  state 
for  public  use.  And  even  if  it  was  unlawful  for  the  company  to  do 
90  we  do  not  see  how  plaintiff  was  thereby  injured.  For  whatever 
injury  the  fill  could  do  to  his  premises  had  been  already  done  and 
done  under  lawful  authority.    But  his  right  to  maintain  the  action 

.is  not  now  in  question,  because  the  defendant,  by  failing  to  appeal, 
concedes  his  right  to  judgment  for  $150.  And  certainly  the  record 
does  not  show  this  to  be  a  '^ase  authorizing  the  court  to  invade  the 
province  of  the  jury  and  disturb  that  finding  and  assessment.  Nor 
do  we  perceive  any  error  of  law  occurring  at  the  trial  pr^udicial  to 

,the  plaintiff';  for  the  instructions  given  by  the  court  accord  with  the 
views  we  have  already  expressed  and  we  think  embody  fully  and 

.  accurately  the  issues  for  the  jury  to  try. 
Judgment  affirmed. 


Greer  v.  L.  &  N.  R.  R.  Co. 

L.  &  N.  R.  R.  Co.  V.  Greer. 

(Illed  March  11,  1893.) 

1,  Damages — Evidence — In  action  to  recover  for  the  loss  of  a  leg  alleged 
to  have  been  caused  by  the  willful  neglect  of  a  railroad  company  the  plain* 
tiff  may  show  his  expectancy  of  life  by  standard  life  tables. 

2.  Railroads — Neglect — Evidence^k  brakemaiL,  being  ordered  to  nneoaple 
moving  cars,  went  between  them  to  do  so,  but  the  ooapling  pin  was  bent  so 
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that  he  was  unable  to  nncoople  them.  He  was  walking  between  the  eaT» 
endeavoring  to  nncoaple  them,  when  his-foot  cauf^bt  in  "a  splinter  on  the 
jj^nard  rail  of  the  frog  of  the  switoh,'*  be  held  to  the*  front  car,  was  dragged 
some  distance,  finally  fell  between  them,  and  in  attempting  to  throw  him- 
self ontside  of  the  rails  one  leg  was  run  over  and  its  amputation  wa» 
necessary.  In  this  action  to  recover  damages  because  of  the  alleged 
willful  neglect  of  the  railroad  company  in  the  management  of  the  train,  • 
Ife/i/ — That  evidence  concerning  the  defective  condition  of  the  rails  and 
roadbed  and  of  the  coupling  pin  was  incompetent  as  a  basis  for  fluding^ 
damages,  although  such  evidence  might  have-been  competent  as  an  incident 
of  the  accident. 

3.  Samf — Plaintiff  had  a  right  to  file  an  amended  petition  setting  up  the 
defective  condition  of  the  roadbed  and-*  track  and  coupling  pin  as  addi- 
tional grounds  of  complaint.  Such  amended* petition  did  not  present  a  new 
cause  of  action. 

4.  Sawe  -A  brakeman  can  not  recover  damages  for  an  injury  that  results 
to  him  from  the  ordinary  neglect  of  his  fellow  servants,  and  even  where  the 
neglect  was  that  of  his  superiors  he  can  not  recover  except  for  gross  neg- 
lect. 

5.  Sawc — Instructions^V^hvtTe  the  alleged^  willful  neglect  consists-  in  the  • 
operation  of  the  engine  by  a  fireman,  contrary  to  the  rales  of  the  company, 
and  the  management  o-f  the  train  by  the  conductor,  who  knew  that  the 
brakeman  had  gone  between  the  cars  to  uncouple  them,  it  is  error  to  in- 
struct the  jury  that  if  the  risk  and  danger  of  going  between  the  cars  was 
apparent,  open  and  visible  to  the  plaintiff,  when  he  went  in  to  do  the  un- 
coupling they  must  find  for  the  defendant.  Such  instruction  was  mislead- 
ing since  the  ordinary  danger  of  uncoupling  cars  is  always  open,  apparent 
and  visible. 

Hugh  P.  Cooper  for  Greer. 

W.  J.  Lisle,  W.  Lindsay  and  H.  W.  Bruce  for  L.  &  N.  R.  R. 
Co. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg* 

James  Greer,  as  plaintiff  in  the  lower  court,  brought  this  action 
against  the  Louisville  <&  Nashville  Railroad  Company  for  negligently 
driving  its  ear  or  cars  upon  and  over  his  leg,  crushing  it  in  such 
manner  as  to  cause  its  necessary  amputation,  and  alleging  that  by 
reason  of  the  defendant's  negligence  plaintiff  lost  his  left  leg  and  en- 
dured great  mental  and  physical  suffering,  etc.,  to  his  damage  in  the 
sum  of  $25,000.  He  recovered,  the  sum  of  $2,500.  Thereupon  the 
defendant  prosecuted  an  appeal  to  the  Superior  Court  and  the  plaint- 
iff prosecuted  one  to  this  court.  On  plaintiff's  motion  the  case  in 
the  Superior  Court  was  transferred  here,  and  the  two  appeals,  being 
one  and  the  same  case,  are  heard  together. 

At  the  Lebanon  switchyard,  on  the  line  of  defendant's  road,  it  be- 
came necessary  to  place  two  gondola  cars  on  one  of  the  sidetracks 
and  some  box  cars  on  another.  There  was  some  haste  required,  as 
the  conductor's  purpose  was  to  keep  from  being  held  there  by  the 
next  train  going  south.  So  Greer  was  directed  by  the  conductor. . 
when  asked  if  he  wanted  the  cara  placed  back  against  the  **dead'* 
cars,  **to  just  drop  them  in  clear  of  the  main  track,"  as  he  was  in  a 
hurry.  "Dropping  them  back"  meant  "to  cut  them  loose  whilst 
moving  so  that  the  loc^e  cars  would  roll  back  to  their  place  by  the 
dead  ones." 

The  conductor  then  signaled  the  engineer  to  back  in,  and  it  appears  - 
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deft,  going  south  several  car  lengths  towards  the  dei>ot,  and  when 
the  accident  happened  was  engaged  in  chalking  some  cars  to  indi- 
'Cate  their  destination. 

The  plaintiff  went  in  to  uncouple  or  cut  loose  the  two  cars  in  obe- 

'dience  to  the  instructions  as  he  understood  them,  not  knowing  but 
that  the  conductor  was  near  at  hand  to  instruct  him.    He  found  the 

(pin  crooked  so  that  he  could  not  pull  it  out,  and  walked  w4th  one 
foot  on  the  outside  and  the  other  on  the  inside  of  the  track  for  some 
fifteen  or  twenty  feet,  when,  as  affording  him  more  strength  for 
extricating  the  pin,  he  brought  both  feet  within  the  rails  of  the 
track,  and  after  taking  a  step  or  two  his  foot  caught  on  the 
^end  of  a  guard  rail,  or,  as  testified  to  by  him,  *'a  splinter  on 
the  guard  rail  at  the  frog  of  the  switch  stuck  into  the  toe  of  his 
shoe.''    With  his  right  hand  he  had  hold  of  the  car  in  his  front 

.and  pulled  his  foot  loose,  but  losing  his  balance  was  dragged  some 
<iistance,  when  he  fell  to  the  ground  on  his  hands  and  feet  and  ran 
•in  that  way  some  distance. 

From  the  guard  rail  splinter  to  where  he  finally  threw  hw  body 
from  under  the  car  when  his  foot  was  caught  was  some  twenty-five 
yards.  When  he  went  in  to  uncouple  the  cars  he  testifies  they  were  mov- 
ingattherateof  about  twomilesan  hour,  buttheir  speed  was  increased 
rapidly,  and  they  were  going,  when  plaintiff  was  injured,  about  five 
miles  per  hour.  The  train  struck  the  "dead"  cars  violently,  knock- 
ing them  back  some  seventy  feet.  A  fellow  brakeman  was  on  top 
of  one  of  the  box  cars  and  saw  Gj-eer  when  he  first  started  to  fall, 

.and  testifies  that  he  got  down  off  the  car  and  ran  out  on  the  opposite 
side  from  him  in  order  to  signal  Martin,  the  fireman,  who  had  been 

ileft  in  charge  of  the  engine  by  the  regular  engineer. 

The  fireman  was  waiting  for  signals  and  appears  to  have  known 
nothing  of  the  trouble  until  it  was  about  over.  In  this  connection  it 
may  be  observed  that  the  company  introduced  an  order  or  certificate 

•  of  its  master  mechanic,  of  date  December  11,  1890,  to  the  effect  that 
Martin  was  declared  competent  and  was  authorized  to  handle  an  en- 

,gine,  as  per  rule  207,  which  made  it  "the  duty  of  an  engineer  to  han- 

^dle  his  engine  at  all  times,  but  a  fireman  may  do  so  at  a  station  in 
the  immediate  presence  of  the  engine  man,  provided  the  master  me- 
chanic has  declared  him  competent." 

This  declaration  of  competency  was  done  six  weeks  after  Martin 
had  been  left  in  charge  of  this  engine,  in  violation,  it  thus  appears^ 
of  rule  207. 

Upon  this  state  of  case  the  defendant  company  moved  the  court 
for  a  peremptory  instruction  in  their  behalf  which  we  think  was 
properly  overruled.  That  there  was  some  negligence  we  have  no 
doubt,  and  that  too  on  the  part  of  employes  superior  to  the  plaintiff 

.in  point  of  employment  and  control  of  the  train. 

It  is  true  that  there  must  have  been  gross  negligence  in  this  case 
before  the  plaintiff  can  recover,  but  as  was  said  in  the  Louisville  A 

.Nashville  Railroad  Co.  v.  Mitchell,  87  Ky.,  387,  "certainly  theab- 
jsenee  of  slight  care  in  the  management  of  so  dangerous  an  agency 

.as  a  railroad  train  is  gross  negligence." 

On  the  trial  much  prominence  was  eiven  to  the  testimony  of  va- 

.rious  witnesses  as  to  the  condition  of  the  guard  rail,  the  crooked  pin 

.iind  the  injured  condition  of  plaintiff's  arm.  This  testimony  was 
objected  to  by  the  defendant,  and  we  think  the  objections  should 
have  been  sustained.  These  circumstances,  if  regard^  as  a  mere 
matter  of  detail,  or  as  incidents  of  the  transaction,  might  not  have 

■  been  objectionable,  as  it  is  hardly  possible  to  detail  the  occarreooe 

.without  stating  all  the  conditions  and  surroundings  as  they  existed 


Digitized  by  VjOOQIC 


GREER    V.    L.    &   N.    R.     R.    CO.  879 

^t  the  time,  but  witnesses  were  introduced  solely  in  these  matters 
and  for  the  express  purpose  of  making^  them  the  basis  of  a  claim  for 
damages.  This  was  not  proper  under  the  pleadings.  The  unsafe  or 
defective  condition  of  the  traclc,  orjofany  portion  of  the  train's  make- 
up, or  the  sprained  condition  of  plaintiff's  arm,  was  not  the  sub- 
ject matter  of  inquiry. 

These  defects  were  not  alleged  as  grounds  of  complaint  or  as  mat- 
ters of  negligence.  Nor  are  they  so  connected  or  interwoven  in 
any  way  with  the  act  of  driving  or  operating  the  train,  the  only 
negligence  charged  in  the  petition,  as  to  be  the  proper  subject  of 
testimony.  That  its  introduction  was  prejudicial  to  tne  defendant 
is  apparent.  Indeed  the  argument  of  plaintiff's  counsel  in  this  court 
consists  largely  in  denouncing  the  negligence  of  defendant  as  shown 
by  the  unsafe  track  and  the  crooked  pin.  What  must  have  been  his 
appeal  to  the  jury?  And  while  these  alleged  evidences  of  negligence 
^re  not  made  the  subject  of  an  instruction,  and  for  that  reason  might 
be  regarded  under  some  circumstances  as  having  been  withdrawn 
from  the  jury's  consideration  as  a  basis  for  finding  damages  for  neg- 
ligence, it  is  evident  that  such  was  not  the  effect  in  the  trial  below. 
But  the  case  havinsr  to  go  back  it  is  proper  to  say  that  the  amended 
petition  tendered  by  the  plaintiff  at  the  appearance  term  of  the  case, 
setting  up  these  additional  grounds  of  complaint  as  matters  of  negli- 
gence, should  be  permitted  to  be  filed. 

The  cause  of  action  is  not  charged.  The  alleged  acts  of  negligence 
•slII  may  have  concurred  to  cause  the  irijury.  It  was  error  to  the 
plaintiff's  prejudice  to  refuse  to  allow  it  to  be  tiled,  but  the  court 
having  rejected  it  the  defendant  was  under  no  legal  requirement  to 
•meet  it  by  counter  proof,  and  may  not  have  been  prepared  to  try  the 
KJase  on  Issues  not  presented  by  the  pleading. 

In  the  case  of  the  C,  N.  O.  &  T.  P.  R.  R.  Co.  v.  Barber,  decided 
At  this  term,  where  the  subject-matter  of  the  negligence  charged  was 
the  setting  fire  to  a  depot,  it  was  held  that  the  construction  and  com- 
bustibility of  the  structure  alleged  to  have  been  fired  were  necessa- 
rily and  naturally  proper  subjects  of  inquiry  and  of  instruction. 

In  this  case  the  act  of  driving  the  car  over  the  plaintiff  involved 
•only  the  operation  and  management  of  the  train,  and  was  in  no  way 
connected  with  the  unsafe  condition  of  the  guard  rail  or  the  crooked- 
ness of  the  coupling  pin. 

It  is  insisted  by  the  company  that  it  was  error  to  its  prejudice  to 
permit  the  witness,  Blandford,  a  life  insurance  agent,  to  read  as  evi- 
dence to  the  jury  the  American  life  table,  showing  the  expectancy 
of  a  man  of  plaintiff's  age.  On  this  there  appears  to  be  no  direct  au- 
thority precedent  in  this  State,  The  cases  m  which  such  testimony 
has  been  offered  and  approved  have  been  those  in  which  loss  of  life 
has  occurred. 

In  Thompson's  Carriers  of  Passengers,  565,  it  is  said:  "It  is  also 
competent  for  the  plaintiff  to  show  that  the  injuries  complained  of 
are  permanent  in  their  nature;  that  he  will  probably  not  recover 
from  their  effects.  And  when  there  is  such  testimony  it  is  not  im- 
proper to  introduce  in  evidence  standard  life  tables  to  show  the  ex- 
pectancy of  life  of  one  of  the  age  of  the  injured  party  as  a  basis  upon 
which  to  estimate  the  amount  of  damag^  he  should  recover." 

It  is  said  **that  in  actions  for  personal  injuries  occasioned  by  the 
neeligence  of  the  defendant,  on  the  question  of  damages,  it  is  not 
only  proper  but  important  for  the  plaintiff  to  show  by  the  evidence 
his  previous  physical  condition  and  ability  to  labor  or  follow  his 
usual  avocation,  as  well  as  his  condition  since  the  injury,  to  enable 
•the  jury  to  properly  find  the  pecuniary  damages"  ( Joliet  v.  Conway, 
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119  in.,  489),  and  if  so,  and  we  think  the  doctrine  appears  reasons* 
ble,  there  would  seem  to  be  no  reason  why  the  ability  to  labor  and 
the  earning  capacity  of  the  injured  party  may  be  inquired  into,  the 
duration  of  that  capacity  and  ability  to  labor  may  not  be  ascertained 
by  the  usual  mode  of  computintc  the  probable  length  of  life.  But  the 
proof  must  be  taken  subject  to  the  conditions  surrounding  the  uartic* 
ular  individual  under  investigation.  Hence  the  existence  of  oisease 
tending  to  shorten  life  may  be  shown,  and  it  must  also  be  borne  in 
mind  that  mere  probable  continuance  of  life  is  shown  by  such  ta- 
bles; not  the  duration  of  ability  to  work  or  to  earn  money  in  old  age. 
(Sedwick  on  Damages,  volume  2,  section  681). 

And  when  we  add  to  these  com  plications  that  a  proper  discrimina- 
tion must  be  made  between  the  leasening  of  earning  capacity  by  rea- 
son of  the  loss  of  a  finger  and  that  occasioned  by  the  loss  of  a  I^,  we 
confess  the  introduction  of  such  testimony  will  hardly  tend  to  en- 
lighten the  jury  to  any  great  extent.  We  can  not  say,  however,  that 
such  proof  is  incompetent.  On  the  whole  it  would  seem  better,  if 
the  Jury  are  to  find  for  the  plaintiff  in  a  given  case,  that  they  should 
be  instructed,  in  estimating  the  amount  of  the  damages,  to  take  into 
consideration  the  age  and  situation  of  the  plaintiff^  his  earning  ca- 
pacity and  its  probable  duration,  his  bodily  suffering  and  mental 
anguish  resulting  from  the  injury  received  and  the  loss  sustained  by 
the  want  of  the  limb  injured  and  the  extent  to  which  he  is  disabled 
from  making  a  support  for  himself  by  reason  of  the  injury  received. 
(Whalen  v.  St.  L.,  Kas.  C.  &  U.  R.  R.  Co.,  60  Mo.,  324.) 

By  instruction  **I,"  given  at  the  company's  instance  and  properly, 
the  Jury  were  told  not  to  find  for  plaintiff  unless  they  believed  from 
the  evidence  *'that  those  superior  m  authority  to  plaintiff,  in  operat- 
ing the  trtiin,  with  gross  negligence  ran  said  train  or  car  wheels  over 
plaintiff's  ankle  and  crushed  it." 

But  in  No.  1,  given  by  the  court  over  the  defendant's  objection^ 
they  are  told  that  if  the  preponderance  of  the  evidence  shows  that 
the  defendant's  employes,  in  operating  their  train  or  failing  to  con- 
trol its  movements  properly,  were  guilty  of  ordinary,  gross  or  willful 
neglect,  by  whi(*h  plaintiff  was  injured,  etc.,  the  law  was  for  the 
plaintiff. 

This  instruction  is  erroneous  in  two  respects.  The  employes  must 
have  been  those  who  were  superior  to  plaintiff  in  point  of  authority 
and  control,  and  the  nearligence  must  have  been  gross. 

In  the  leading  case  of  Lou.  &  Nash.  R.  R.  Ck).  v.  Collios,  2  Duv., 
114,  and  which  has  been  followed  invariably  since  in  this  court. 
Judge  Robertson  said:  "It,"  the  company,  *4s,  therefore,  responsible 
for  the  negligence  or  unskillfulness  of  its  engineer  as  its  controlling 
agent  in  the  mana&rement  of  its  locomotives  and  running  cars,  and 
that  responsibility  is  graduated  by  the  classes  of  v)ersons  injured  by 
the  engineer's  neglect  or  want  of  skill— as  to  strangers,  ordinary  neg- 
ligence is  sufficient;  as  to  subordinate  employes  associated  with  the 
engineer  in  conducting  the  cars  the  negligence  must  be  gross;  but  as 
to  employes  in  a  different  department  of  service,  unconnected  with 
the  running  operations,  ordinary  negligence  may  be  sufficient;"  and 
it  may  be  here  added  that  a  fireman,  when  acting  as  an  engineer,  is, 
of  course,  an  employe  superior  to  the  brakeman.  (Lou.  &  Nash.  R. 
R.  Co.  V.  Moore,  83  Ky.,  675.) 

At  the  defendant's  instance,  and  over  the  plaintiff's  objection,  the 
jury  by  instruction  "A"  were  told  that  if  the  risk  and  danger  of  go- 
ing between  the  cars  was  apparent,  open  and  visible  to  plaintiff 
when  he  went  in  to  do  the  uncoupling  of  the  cars  the  jury  should 
find  for  the  defendant. 
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This  is  misleading  and  erroneous.  The  brakeman  may,  indeed 
must,  take  the  ordinary  risk  of  going  between  cars  when  in  motion, 
as  the  practice  is  shown  to  exist  by  common  acquiesence  if  not  at  the 
express  direction  of  the  companies,  and  such  risk  is  necessarily  open 
and  visible,  but  it  by  no  means  follows  that  the  conductor  and  engi-  - 
neermay  desert  him  in  his  hour  of  peril  and  the  company  be  relieved 
of  the  consequences  of  the  gross  negligence  of  their  officials  if  guilty 
of  such  negligence,  althouifh  the  danger  and  risk  imposed  on  the  in- 
ferior employe  be  open  and  visible- 

The  errors  considered  on  the  two  appeals  appearing  to  have  been 
to  the  prejudice  of  both  plaintiff  and  defendant,  this  seems  to  be  a 
proper  case  for  a  division  of  the  costs  of  the  appeals,  and  such  may 
be  made. 

Let  the  judgment  be  reversed  and  cause  remanded,  with  directions, 
to  proceed  as  herein  indicated. 


Howard  Inb.  Co.  v.  Owen's  adm'x. 
(^Filed  March  18, 1898.) 

1.  Statute  of  frauds — Parol  contract  of  insurance — A  parol  contract  of  insar^ 
ance  for  one  year  ia  not  within  the  statnte  of  frauds. 

2.  Insurance — Authority  of  agent — The  ratification  by  the  company  of  con- 
tracts of  insurance  made  by  its  agent  on  property  located  in  a  village  ten 
miles  from  H.,  hia  residence,  is  sufficient  evidence  to  remove  all  doubt  of 
the  agent's  authority  to  issue  policies  on  property  in  such  village  under  his. 
letter  of  appointment  as  agent  of  the  company  at  H.  and  vicinity, 

8.  Same — Contracts — Where  a  verbal  contract  of  insurance  is  made  by  th& 
agent,  and  the  insured  subsequently  fills  out  a  written  application  for  insur- 
ance upon  the  assurance  of  the  aj^ent  that  it  was  intended  simply  as  a  de^ 
scription  of  the  property  insured,  and  not  to  impair  the  insured's  rights 
under  the  verbal  contract,  the  making  of  such  application  can  not  release 
the  company  from  its  obligation  nnder  the  parol  contract. 

4.  Same — Instructions  to  agent — The  fact  that  the  agent  of  the  company 
violated  his  instructions  in  issuing  a  policy  on  a  certain  building  consti- 
tutes no  defense  to  an  action  on  the  policy  after  a  destruction  by  fire  of  th& 
buildings. 

Augustus  E.  Willson  and  Wm.  Lindsay  for  appellant. 

B.  H.  Cunningham  and  Bullitt  &  Shields  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

February  24, 1884,  appellee  J.  V.  Owen,  residing  and  having  a 
storehouse  in  the  village  of  Corydon,  Henderson  county,  communis 
cated  by  telephone  with  R.  G.  Adams,  agent  at  the  city  of  Hender- 
son, ten  miles  distant,  of  appellant,  the  Howard  Insurance  Co.,  about 
obtaining  a  policy  of  insurance  on  his  building;  and  it  was  on  that 
occasion  agreed  by  Adams  to  insure  it  for  one  year  for  the  amount 
and  at  the  consideration  fixed  upon  by  them,  Owen  being  Informed 
by  Adams  in  substance,  and  relying  upon  the  assurance  that  the 
contract  was  made  and  his  storehouse  tnen  insured  by  the  Howard 
Insurance  Co. 

But  about  February  29  Adams  .requested  Owen  to  make  a  formal 
application  to  the  company  for  the  Insurance,  and  sent  the  blank  for 
vol.  14 — 56 
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that  purpose  by  his  special  solicitor,  Hardwick;  though  at  the  same 
time  Owen  was  assured  his  right  under  the  verbal  contract  should 
not  be  thereby  impaired. 

Owen  did,  as  requested,  fill  up  and  sign  the  application,  showin$i: 
situation  and  character  of  his  house,  and  delivered  or  sent  it  to 
Adams,  who  forwarded  it  to  the  general  manager  of  the  company 
at  Toledo,  Ohio. 

March  6  Adams  made  entry  of  the  verbal  contract  in  the  policy 
register  kept  by  him  for  such  purpose,  of  which  he  notified  Owen: 
and  March  13  he  again  notified  him  his  property  was  insured,  ana 
also  that  a  written  policy;,  made  out  in  pursuance  of  the  verbal  eon- 
tract,  would  be  sent  to  him  as  soon  as  a  supply  of  blanks,  of  which 
he  then  had  none,  was  received  from  headquarters  of  the  company. 

March  15,  Adams  having  received  the  policy  already  signed  in 
blank  by  the  president  and  secretary  of  the  company,  filled  up  and 
countersigned  it  himself  as  agent.  But  March  15,  at  night,  after  ex- 
ecution, but  prior  to  delivery  of  the  policy  to  Owen,  the  storehouse 
was  totally  destroyed  by  fire. 

It  appears  the  General  manager  at  Toledo  upon  receiving  the  ap- 
plication made  February  29  rejected  it,  and  by  letter  dated  and  mailed 
March  12  to  Adams,  at  Henderson,  notified  him  of  the  rejection. 
Nevertheless,  March  17  Adams  accepted  from  Owen  the  amount  of 
premium  previously  agreed  upon,  though  not  before  paid,  and  de- 
livered to  him  the  policy,  running  from  March  6  for  one  year;  and 
this  action  was  brought  to  recov^er  on  it  the  amount  for  which  it  is 
alleged  the  storehouse  was  insured. 

On  the  former  appeal,  this  being  the  second,  the  sinsfle  question 
was  as  to  the  sufliciency  of  the  plea  of  limitation  sustained  by  the 
lower,  though  dK'ided  adverse  to  defendant  by  this  court.  But  we 
are  now  required  to  revise  a  judgment  in  favor  of  plaintifiTor  amount 
sued  for. 

The  statute  of  frauds  has  no  application  to  the  case,  nor  does  the 
petition  contain  two  distinct  causes  of  action  as  counsel  argues.  In 
Security  Fund  Insurance  Co.  v.  Kentucky  Marine  Insurance  Co.,  7 
Bush,  81,  it  was  held  by  this  court,  in  accordance  with  established 
doctrine,  that  **a  contract  to  issue  a  policy  as  an  executory  agreement 
to  insure  may  be  binding  without  any  written  memorial  of  it;"  and 
further,  that  '*a  court  of  equity  having  jurisdiction  for  specific 
enforcement  would,  to  avoid  unnecessary  circuity,  adjudge  dam- 
age just  as  if  a  policy  had  been  executed  and  an  action  had  been 
brought  on  it  for  loss  of  the  thing  thereby  insured." 

This  action  is  not,  however,  based  at  all  upon  the  verbal  agree- 
ment, but  alone  upon  the  policy  executed  and  delivered  in  pursuance 
of  it;  and  evidence  in  regard  to  -terms  of  that  aerreement,  and  cir- 
cumstances under  which  it  was  made,  would  be  neither  necessary  nor 
pertinent  except  for  the  purpose  of  determining  the  decisive  question 
whether  Owen  was  legally  entitled  to  the  policy,  and  Adams  had 
authority  and  was  bound  to  deliver  it  at  the  time  he  did  so. 

On  the  trial  the  jury  was  instructed  that  '*  Adams  was  general  agent 
of  the  defendant  for  the  purpose  of  making  contracts  of  insurance 
and  issuing  policies  of  insurance  for  the  defendant  against  loss  or 
damage  by  fire  upon  property  situated  in  Henderson,  Ky.,  and  w- 
citnty^  subject  to  the  limitations  contained  in  the  paper  entitled  in- 
structions for  agents,  filed  with  deposition  of  Adams  and  read  in 
evidence." 

It  seems  to  us  that  the  defendant  had  no  cause  to  complain  of  that 
instruction,  because  Adams  was,  in  terms  of  the  paper  referred  to, 
appointed  its  agent  and  empowered  to  make  contracts  of  insurance 
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;and  to  iame  policies  of  insurance.  Besides,  his  possession  of  blank 
policies,  sifirned  by  the  president  and  secretary,  aflTorded  evidence  of 
his  general  agency  sufficient  to  justify  a  person  making  a  contract  of 
insurance  with  him«  and  in  accepting  and  treating  as  valid  and  en- 
forcible  a  policy  issued  and  delivered  by  hira. 

The  qualifying  clauses  of  that  instruction,  however,  might  have 
been  prejudicial  to  plaintiff,  if  not  explained  by  other  instructions, 
which  seems  to  have  been  done.  For  the  power  of  an  agent  can  not 
be  limited  by  sfiecial  private  instructions  so  as  to  affect  a  contract  of  in- 
surance unless  the  insured  had  notice,  or  there  is  something  in  the 
nature  of  the  business  or  circumstances  of  the  case  to  indicate  the 
agent  acted  under  such  special  instructions.  (May  on  Insurance,  sec- 
tion 126.) 

Very  many  exceptions  to  ruling  at  the  trial  on  competency  of 
evidence  were  taken,  and  are  now  urged  as  reason  for  reversal  of  the 
judgment.  But  w-e  need  not  refer  to  them  in  detail  because  satisfied, 
after  examining  the  bill  of  exceptions  and  evidence,  that  the  facts 
we  have  recited  were,  beyond  question,  establishea  by  evidence 
entirely  competent;  and  as  these  facts  clearly  involve  an  agree- 
ment between  Ow-en  and  Adams  for  insurance  by  defendant  of  the 
storehouse  in  question,  and  for  delivery  of  a  policy  of  insurance 
and  also  authority  of  Adams  to  make  the  contract  and  deliver  the 
policy,  there  necessarily  follows  the  right  of  Owen  to  recover  the 
amount  at  which  the  property  was  agreed  to  be  insured,  unless  he 
did  some  subsequent  act  equivalent  to  a  waiver  or  estoppel  of  his 
right  to  the  policy  or  acted  in  bad  faith  or  collusion  with  Adams  to 
defraud  the  Howard  Insurance  Co.  For  if  he  was,  in  virtue  of  the 
parol  agreement,  entitled  to  the  policy,  he  was  not  deprived  of  that 
right,  nor  was  the  company  released  from  its  contract  to  deliver  it 
by  reason  of  intervening  destruction  of  the  property  insured. 

A  question  is,  however,  made  as  to  the  meaning  «nd  comprehen- 
aivenesss  of  the  word  vicinity  used  in  the  letter  of  Adams'  appoint- 
ment as  agent.  But  it  seems  to  us,  if  there  was  any  doubt  about 
authority  of  Adams  as  agent  to  make  contracts  for  insurance  of 
property  in  the  village  of  Corydon,  it  would  be  removed  by  the  con- 
duct of  defendant  sanctioning  contracts  for  insuring  other  property 
in  that  place,  which  appears  from  evidence  in  this  case  was  done. 

Although  ordinarily  an  application  for  insurance  would  tend 
strongly  to  show  the  contract  to  insure  was  not  completed,  and  that 
the  right  of  a  company  to  decline  making  it  still  existed,  yet  in  this 
case  the  evidence  is  that  it  was  distinctly  agreed  by  Adams  the  ap- 
plication was  intended  simply  as  description  of  the  property,  and 
would  not  impair  Owen's  right  under  the  previous  parol  agreement 
nor  release  the  company  from  its  obligation  thereby  incurred;  and 
if  the  application  was  made  by  Owen  under  such  circumstances  and 
upon  such  assurance,  we  do  not  see  how  that  act  can  be  now  con- 
strued as  a  waiver  of  his  right  to  the  policy  already  acquired  by  the 
parol  contract,  or  as  a  release  of  the  company. 

It  appears  that  the  storehouse  of  Owen  was  in  a  range  of  frame 
buildings,  and  Adams  was,  in  his  letter  of  instructions,  forbidden  to 
insure  property  so  situated;  and,  therefore,  tiie  general  manager 
probably  would,  if  Informed  of  the  fact  pending  negotiations  be- 
tween Adams  and  Owen,  have  prohibited  consummation  of  the 
<»ontract,  as  he  did  reject  the  application  when  received  by  him;  but 
it  appears  Adams  was  acquainted  wdth  the  condition  and  situation 
of  tne  property  at  the  time  he  agreed  to  insure  it,  and  as  the  com- 
pany gave  him  authority  to  make  the  contract  of  insurance  and  for 
•delivering  the  policy^  it  should  suffer  for  any  apparent  or  real  breach 
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of  trust  by  its  agent,  and  not  Owen,  the  insured,  who  relied  and 
acted  upon  the  faith  of  the  agreement. 

There  is  no  evidence  that  Owen  had  notice  of  such  restrictioD  or 
limitation  of  the  authority  of  Adams  as  agent,  or  that  Jie  acted  in 
bad  faith  in  any  respect  whatever,  and  the  jury  so  found. 

It  appears  that  the  letter  of  the  general  manager  rejecting  the  ap- 
plication was  received  by  Adams  before  the  delivery  of  the  policy, 
but  after  the  property  was  destroyed.  But  if  defendant  was  legally 
bound  by  agreement  of  its  agent  to  deliver  the  policy,  and  Owen's 
right  to  it  had  become  vested  before  destruction  of  the  property  in- 
sured, then  Adams  did  no  more  in  delivering  it  March  17th  than  a 
court  of  equity  would  have  compelled  the  company  to  do. 

Whether  Owens  was  entitled  to  the  policy,  and,  as  a  consequence, 
the  right  to  recover  on  it,  was  a  question  to  be  determined  by  the 
Jury  under  instructions  of  the  court,  which  appear  to  us  to  fully  and 
accurately  cover  every  issue;  and  as  there  is  scarcely  any  room  for 
controversy  about  any  material  fact  in  the  case,  the  verdict^of  the 
jury  in  favor  of  the  plaintiff  was  inevitable. 

Judgment  atUrmed. 


Dickson's  adm'r  v.  Luman,  Ac. 
{Filed  Jan.  7,  1893.) 

Parol  authority  to  sign  name  of  another  as  surety  insufficient — Aforfga^es—On^ 
can  not  be  held  liable  as  the  Burety  of  another  on  a  note,  eyen  when  his 
name  as  surety  is  signed  by  the  other  in  his  presence  and  by  his  consent 
and  direction.    The  authority  to  sign  the  surety ^s  name  must  be  in  writing. 

And  the  authority  to  sign  the  surety's  name  to  a  mortgage  to  secnre  the 
debt  must  also  be  in  writing.  The  statute  applies  as  well  where  the  prop- 
erty of  one  is  sought  to  be  bound  for  the  debts  of  another,  as  where  ih» 
surety  is  personally  to  be  held  liable. 

Cochran  <&  Son  and  Edward  W.  Hines  for  appellant* 

B.  Reid  Rogers  and  W.  J.  Hendrick  for  appellees. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  pursuance  of  a  previous  understanding  between  them,  James 
Dickson  loaned  to  H.  R.  Luman  $560,  receiving  therefor  a  promis- 
sory note  already  executed  by  him,  and  purporting  to  have  been 
likewise  duly  executed  by  E.  P.,  C.  A.  and  J.  E.  Luman.  There  was 
at  the  same  time  delivered  to  Dickson  a  mortgage  previously  exe- 
cuted and  acknowledged  by  H.  R.  Luman,  and  purporting  to  have 
been  likewise  executed  and  acknowledged  by  his  three  brothers,  oo 
a  tract  of  land,  in  which  each  of  the  four  persons  had  an  t^ual  and 
undivided  interest. 

It  appears  that  H.  R.  Luman  was  principal  in  the  note,  and  as 
such  received  and  appropriated  to  his  own  use  the  borrowed  money, 
his  brothers  being  merely  sureties.  It  further  appears  that  neither 
one  of  the  sureties  in  person  signed  or  in  writing  authori2sed  H.  R. 
Luman  to  sign  his  name  to  either  the  note  or  mortgage,  though  th^ 
admit  he  did  so  in  their  presence  and  upon  their  verbal  aathority. 
Nor,  though  a  deputy  clerk  so  certified,  did  either  one  of  the  sureties 
in  fact  ever  acknowledge  the  mortgage.    On  the  contrary,  that  offl- 
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<«r,  as  he  testified,  wrote  and  officially  signed  tlie  certificate  of  their 
acknowledgment  before  either  of  the  sureties  ever  saw  the  mortgage 
or  their  names  were  subscribed  to  it. 

Section  20,  chapter  22,  General  Statutes,  provides  that  "no  person 
shall  be  bound  as  the  surety  of  another  by  the  act  of  an  agent  unless 
the  authority  of  the  agent  is  in  writing  signed  by  the  principal;  or  if 
the  principal  does  not  write  his  name,  then  by  his  sign  or  mark,  made 
in  the  presence  of  at  least  one  credible  attesting  witness; "  and,  ac- 
cording to  the  proper  and  uniform  construction  of  that  statute  by  this 
court,  the  sureties  in  this  case  clearly  can  not  be  held  liable  on  the 
pote  for  amount  of  which  personal  Judgment  is  sought  against  each 
of  them.  (Ragan  v.  Chenault,  78  Ky.,  645;  Billington  v.  Com- 
monwealth, 79  Ky.,  400;  Simpson  v.  Commonwealth,  12  Ky.  Law 
Rep.,  619.) 

In  the  first  mentioned  of  those  cases  it  was  held  that  even  a  subse- 
quent parol  ratification  or  admission  of  liability  by  the  surety  will 
not  bind  him  if  he  was  not  alr^dy  liable  in  meaning  of  the  statute. 
And  in  the  other  two  cases  it  was  substantially  held  that  the  fact  of 
actual  presence  and  assent  of  the  surety  to  his  name  being  signed  by 
another  will  not  make  him  liable  in  the  absence  of  written  author- 
ity; and  if  the  sureties  are  not  in  the  first  instance  bound  by  the  note 
it  would  at  the  outset  seem  unaccountable  how  a  lien  on  their  prop- 
erty for  satisfaction  of  it  can  exist  in  virtue  of  an  attempted  mort- 
gage, that,  though  part  of  the  same  transaction,  was  never  executed 
by  them  in  person  nor  authorized  in  writing  to  be  executed  for  them 
by  another;  for  there  is  no  reason  why  the  statute  does  not  as  well 
and  fully  apply  to  the  act  of  an  agent  in  signing  without  written  au- 
thority the  name  of  a  surety  to  a  mortgage,  whereby  his  property 
becomes  liable,  as  in  signing  his  name  without  written  authority  to 
a  note,  for  satifaction  of  which  his  property  becomes  Just  as  certainly 
and  inevitably  bound. 

The  language  of  the  statute  is  comprehensive  enough  to  include  a 
mortgage  upon  property  of  a  surety  made  to  secure  payment  of  a 
debt  of  his  priticipal,  and  looking  to  the  purpose  of  it,  we  think  it 
should  be  applied  to  every  act  of  an  agent  having  the  eflTect  to  bind 
either  the  property  or  person  of  a  surety.  And  such  has  been  the 
practical  interpretation  of  the  statute  by  this  court. 

In  Ragan  v.  Chenault  is  this  language:  "The  mischief  intended  to 
be  provided  against  by  this  statute  was  to  prevent  ttie  use  of  one's 
name  as  surety  in  obligations  so  as  to  fix  upon  him  a  liability,  with 
no  other  evidence  than  alleged  parol  authority  given  the  principal 
or  some  other  person  to  sign  the  surety's  name."  And,  as  said  in 
Bellington  v.  Commonwealth,  "the  language  of  the  statute  seems  to 
be  imperative  and  without  exception  that  in  all  cases  of  suretyship, 
in  order  that  the  act  of  one  may  bind  another  as  surety,  such  act 
must  be  done  under  written  authority  from  the  one  held  to  answer 
as  surety." 

But  counsel  refers  to  section  1,  chapter  22,  where  it  is  provided 
•*'that  no  action  shall  be  brought  to  charge  any  pereon  upon  any  con- 
tract for  the  sale  of  land  or  any  lease  thereof  for  a  longer  term  than 
one  year,  unless  the  contract  be  in  writing  signed  by  the  party  to  be 
charged  therewith  or  by  his  authorized  agent,"  and  argues  that  be- 
cause an  agent  may,  under  that  statute,  though  acting  under  mere 
verbal  authority,  bind  his  principal,  he  may  also,  upon  mere  verbal 
authority,  sign  the  name  of  a  surety  to  a  mortgage  and  bind  his 
property  for  the  debt  of  another. 

That  statute,  it  seems  to  us,  even  if  applicable  to  mortgages  at  all, 
<Joes  not  relate  to  acts  of  an  agent  having  effect  to  bind  the  person  or 
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property  of  a  riiere  surety.  But  section  20,  already  quoted,  which  is 
exceptional  in  its  nature,  alone  applies  to  this  case,  and  we  think 
was  intended  to  be  not  at  all  restrictive  but  comprehensive  enough 
to  apply  to  mortgages  or  other  incumbrances  upon  the  property  of  a 
surety  created  or  attempted  to  be  created  for  the  purpose  of  satisfy- 
ing or  answering  for  the  debt  of  another. 

Wherefore,  the  judgment  dismissing  the  action  as  to  the  sureties  ia 
this  case  is  affirmed. 


Louisville  Water  Co.  v.  Clark,  sheriff. 
iFiled  Feb.  9,  1893.) 

1.  The  county  court  had  Jurisdiction  utfder  sectioa  2,  article  7,  chapter  92, 
General  Statotes,  in  force  in  1885,  not  only  to  examine  the  tax  book  and 
correct  errors  of  the  assessor  in  relation  to  valaation  of  property,  but  to 
correct  errors  in  the  assessment  of  any  tax  or  connty  levy  aj^ainst  any  per- 
son for  which  he  was  not  legally  bonnd. 

2.  Same— Judicial  act — Res  adjudicata — The  action  of  a  county  conrt  in  de- 
termining that  the  property  of  a  certain  corporation  could  not  be  legally 
assessed  for  taxation  for  certain  years,  was  a  judicial  aol  within  its  jurisdic- 
tion, and  is  conclusive  on  the  State  and  county,  as  well  as  the  taxpayers^ 
until  reversed  or  vacated. 

And  when  the  assessment  has  been  so  set  aside  by  tue  connty  court,  the 
sheriff  has  no  right  to  attempt  to  collect  taxes  for  those  years. 

3.  TJu  pendency  of  an  action  in  another  court  to  collect  the  same  taxes  did  not 
render  the  judgment  of  the  county  court  void  when  it  appears  that  the 
other  court  had  no  jurisdiction  of  the  matter  before  it. 

T.  L.  Burnett,  Lane  &  Burnett  and  William  Lindsay  for  appel- 
lant. 

Helm  &  Bruce  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  Louisville  Water  Co.,  a  corporation,  brought  this  action  No- 
vember, 1889,  for  injunction  restraining  Wm.  Clark,  sheriff  of  Jef- 
ferson county,  levying  on  and  selling  its  property  for  satisfaction  of 
State  revenue  taxes  claimed  by  him  to  be  due  for  each  of  the  yeais 
1882-3-4-5,  which  it  was  alleged  in  the  petition  he  was  about  to  do. 

Reversal  of  the  judgment  of  the  lower  court  dissolving  the  injunc- 
tion, and  for  the  payment  of  the  sum  of  taxes  claimed,  is  contended 
for  upon  two  grounds:  First,  That  by  an  act  of  the  General  Assem- 
bly, approved  April  22,  1882,  the  Louisville  Water  Company  was  in 
terms  exempted  from  paymeni  thereafter  of  all  taxes,  State,  munic- 
ipal and  special;  second,  that  by  judgment  of  the  Jefferson  County 
Court,  November  12,  1885,  the  assessment  of  appellant's  property 
for  taxation,  for  the  years  named,  was  vacated  and  set  aside. 

In  1885  the  sheriff,  the  Commonwealth  being  united  as  plaintiff, 
brought  an  action,  asking  that  the  Louisville  Water  Co.  be  com- 
pelled to  show  cause  why  it  should  not,  within  a  given  time,  pay 
the  same  taxes  now  in  q'uestion  into  court,  and  upon  its  failure  to 
do  so  that  a  receiver  be  appointed.  But  upon  appeal  from  the  Judg- 
ment, which  was  rendered  according  to  prayer  of  the  petition,  this 
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court,  without  passing  upon  any  other  defense,  held  that  in  absence 
of  express  legislative  authority  the  taxes  could  not  be  recovered  by 
suit,  and  a  reversal  followed.  (Louisville  Water  Co.  v.  Common- 
wealth, 89  Ky.,  244.) 

In  1888,  the  property  of  the  company  having  been  assessed  for  taxes 
for  the  year  1887,  and  the  sheriff  being  about  to  sell  it  therefor,  an  ac- 
tion like  this  was  instituted  for  an  injunction,  which  was,  by  judgment 
of  the  lower  court,  perpetuated.  But  that  judgment  was  reversed  by 
this  court  upon  the  ground  the  act  of  April  12, 1882,  exempting  prop- 
perty  of  the  company  from  taxation  was,  as  held  by  a  majority  of  the 
court,  unconstitutional;  and  upon  appeal  to  the  Supreme  Court  of 
the  United  States  the  decision  was  affirmed.  (143  U.  S.,  1.)  But 
that  court  did  not  directly  pass  upon  or  decide  as  to  validity  of 
the  act  of  April  12, 1882;  the  questions  mainly  discussed,  and  upon 
which  the  decision  was  rendered,  being  whether,  according  to  a 
proper  construction  of  an  act  of  May  17,  1886,  the  act  of  April  12. 
1882,  was  repealed  thereby,  and,  if  so,  whether  the  Legislature  had 
power  to  repeal  it,  both  of  which  questions  were  determined  affirma- 
tively. 

There  is,  however,  contention  by  opposing  counsel  in  this  case 
about  the  meaning  and  effect  of  the  opinion  of  the  Supreme  Court 
in  regard  to  the  validity  of  the  act  exempting  property  of  the  com- 
pany; but  we  do  not  deem  it  now  necessary  to  inquire  whether 
th«t  opinion  does  in  fact  or  was  intended  to  conflict  with  the  one  of 
this  court  in  same  case,  because  it  seems  to  us  the  judgment  was  er- 
roneous as  to  the  second  ground  of  defense. 

It  is  stated  in  the  petition,  without  denial,  that  July  20, 1885,  the 
sheriff  of  Jefferson  county  reported  in  writing  to  the  county  court 
clerk  that  the  property  of  the  company  not  having  been  previously 
assessed  for  taxation  for  any  of  the  years  named,  he,  the  sheriff,  then 
valued  and  assessed  it  for  each  of  said  years  at  the  sums  mentioned 
in  the  report,  which  was  on  that  day  filed  in  the  office  of.  the  county 
court  clerk;  that  on  notice  to  the  sheriff  the  company,  October  12. 
1885,  moved  the  Jefferson  County  Court  to  correct  as  erroneous  and 
vacate  the  said  assessment  upon  the  ground  that  the  property  of  the 
company  was  not  liable  to  but  exempt  from  taxation;  that  the 
Commonwealth  and  sheriff  appeared  by  attorney  and  objected  to  the 
motion,  which  was,  November  12,  1885,  heard  and  tried  by  the 
county  court;  and  then  and  by  said  court  judgment  was  rendered  and 
entered  of  record  that  the  property  of  the  company  was,  in  virtue  of 
the  act  of  April  12,  1882,  exempt  from  liability  for  taxation  in  any 
form,  and  a  copy  of  that  judgment,  attested  by  the  clerk  of  the 
court,  was  ordered  to  be  delivered  to  the  sheriff  of  Jefferson  county 
as  a  credit  on  and  against  said  assessment. 

The  efftct  of  that  judgment,  if  effectual  for  any  purpose  at  all, 
was  to  nullify  the  assessment  which  the  sheriff  undertook  to  make, 
and,  consequently,  there  existed  no  authority  whatever  for  the  sher- 
iff or  any  other  officer  to  collect  any  taxes  from  the  Water  Co.  for  the 
four  years  in  question,  much  less  to  levy  on  and  sell  property  for 
that  purpose.  For  the  power  of  the  sheriff  to  collect  taxes  must  be 
preceded  by  a  legal  assessment  and  ascertainment  of  amount  to  be 
collected  from  each  taxpayer. 

Two  questions,  therefore,  arise:  First,  whether  the  county  court 
was  at  that  time  invested  by  statute  with  authority  to  pass  upon  legal- 
ity of  the  assessment  made  by  the  sheriff  against  the  company;  second, 
whether  his  judgment  or  order,  made  in  respect  thereto,  was  judi- 
cial or  ministerial. 

Section  2,  article  7,  chapter  92,  General  Statutes,  then  in  force,  is  as 
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follows:  "A  person  improperly  charged  with  any  tax  or  county  levy, 
before  he  has  paid  the  same,  may  make  proof  thereof  to  the  comity 
court  in  which  the  assessment  was  made,  and  the  court  may  cancel 
the  same.  A  certificate  of  the  fact  by  the  clerk,  if  delivered  to  the 
sheriff,  shall  exonerate  the  person  from  the  payment  of  so  much  a? 
may  be  decided  to  be  a  wrongful  assessment,  which  certificate,  if 
produced,  shall  entitle  the  sheriff  to  a  credit  for  the  amount  in  his 
settlement  with  the  auditor." 

As  a  copy  of  that  Judgment  was  ordered  to  be  delivered  to  the 
sheriff  the  presumption  is  the  duty  was  performed;  besides,  the  sher- 
iff, being  a  party  to  the  proceeding,  had  notice  thereof,  could  have 
obtained  credit  in  his  settlement  with  the  auditor. 

It  seems  to  us  very  clear  it  was  intention  of  the  Legislature  to  in- 
vest by  that  section  the  county  court  with  authority  to  do  more  than 
merely  to  examine  the  tax  book  and  correct  errors  of  the  assessois 
in  relation  to  valuation  of  property  listed,  which  duty  was,  by  arti- 
cle 6,  imposed  upon  the  board  of  supervisors  appointed  by  tlie  county 
court.  Indeed  the  language  of  section  2,  article  7,  imports  Jurisdiction 
of  the  county  court  to  correct  assessment  in  every  case  when  It 
appears  a  person  was  improperly  charged,  not  simply  in  respect  to 
valuation,  but  with  any  tax  or  county  levy  for  which  he  was  not 
legally  bound. 

The  authority  or  Jurisdiction  of  the  county  court  i)eing  to  that  ex- 
tent and  for  that  purpose  conferred,  it  naturally  follows  that  his 
Judgment  or  order  in  this  case  was  not  a  ministerial  but  a  judicial 
act;  and,  being  so,  that  judgment  or  order  was,  until  reversed  or  va- 
cated, conclusive  as  to  legality  of  assessment  of  the  company's  prop- 
erty, and,  therefore,  as  to  authority  of  the  sheriff  to  collect  of  it  taxes 
for  the  four  years  named. 

As  heretofore  held  by  this  court,  those  duties  of  a  public  oflftcer  are 
ministerial,  in  the  performance  of  which  he  is  vested  with  no  discre- 
tion, even  though  such  performance  requires  exercise  of  discretion. 
But  when  such  officer  may  exercise  both  discretion  and  judgment  as 
to  how  a  duty  is  to  be  performed,  the  performance  of  the  duty  is  Judi- 
cial, though  being  at  tne  same  time  ministerial.  See  Cassidy,  audi- 
tor's agent  v.  Young,  county  judge,  13  Ky.  Law  Rep.,  512,  where  the 
distinction  between  an  act  that  is  merely  ministerial,  in  regard  to 
the  manner  of  performing  which  the  officer  may  be  subject  to  writ 
of  mandaraas,  and  an  act  chat  is  judicial  and,  consequently,  final 
and  conclusive  until  reversed  or  vacated  in  some  mode  provided  by 
law.  The  decisions  of  this  court  on  the  subject  are  in  that  case  cited, 
and  the  application  of  the  rule  by  which  the  distinction  is  to  be  de- 
termined, as  heretofore  made  in  various  cases  by  this  courc,  is 
shown. 

In  that  case  the  question  before  the  county  court  was  whether 
estate  of  a  certain  person  deceased  should  be  listed  and  assessed  by 
the  court,  there  having  been,  up  to  that  time,  a  failure  and  refusal 
of  the  person  to  list  the  property. 

There,  though  the  motion  was  by  the  auditor's  agent  for  the  prop- 
erty to  be  assessed,  the  duty  to  be  performed  by  the  county  court 
was  no  more  judicial  than  was  the  duty  performed  by  the  county 
court  in  this  case;  for  in  both  alike  the  question  decided  was  whether 
the  property  was  legally  assessable,  and,  consequently,  if  the  act  in 
that  case  could  be,  as  was  held  to  be,  judicial  as  well  as  ministerial, 
it  is  bound  to  be  so  held  in  this  case. 

It  is,  however,  contended  that  the  order  or  judgment  of  the 
county  court  was  void  because  rendered  during  pendency  of  an  ac- 
tion in  the  chancery  court,  before  mentioned,  to  recover  the  taxes 
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by  suit.  But  it  is  a  sufficient  answer  to  that  proposition  that  the 
chancery  court,  as  decided  by  this  court,  had  no  Jurisdiction  of  the 
subject  of  that  action. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
eonsistent  with  this  opinion. 
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Bowers^  ex'ob,  &a  v.  Linn,  ass'be,  Ac. 

{Filed  ApHl  26,  1893.) 

Parol  testimony  to  vary  note — In  an  action  upon  an  unconditional  promis- 
Aory  note  the  oblififors  can  not,  without  an  allegation  of  fraad  or  mistake, 
plead  as  a  defense  that  it  was  agreed  at, the  time  of  the  execntion 
of  the  note  that  they  woald  not  be  required  to  pay  any  part  of  the 
note  further  than  such  «om  as  oonld  be  realized  out  of  a  stock  of  goods 
for  which  the  note  was  execated.  To  allow  sach  a  defense  would  annal  ab- 
«olately  the  written  contract. 

Fenton  Simms  for  ap^liants. 

L.  C.  Linn  for  appellees. 

Appeal  from  Calloway  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Barbour. 

To  this  action  upon  a  plain  note,  obligating  the  obligors  to  pay  the 
plaintifBs  $2,643.39  three  months  after  date,  the  defendants  answered 
that  the  note  was  executed  for  a  stock  of  goods  belongini;:  to  Knight, 
Meadow  <fe  Co.,  which  was  sold  to  the  obligor,  W.  E.  Brown,  by  the 
plaintiffs,  as  their  assignee,  for  the  benefit  of  their  creditors;  that  it 
was  at  the  time  agreed  between  the  assignors,  the  assignee  and  the 
obligors  that  neither  of  the  obligors  would  be  required  to  pay  any 
part  of  the  note  further  than  euch  sum  98  could  be  realized  out  of  said 
^oods;  that  the  goods  w^ere  to  be  turned  over  to  the  as^signors  to  sell; 
that  this  was  done,  and •** they  thereafter  had  full  control  and  possession 
of  them  and  sold  and  used  them  until  W.  E.  Brown's  death,  when 
his  administrator  took  charge  of  the  balance  of  them  and  sold  them 
and  paid  the  proceeds  over  to  the  assignee,  which  were  credited  on 
the  note;''  that  W.  E.  Brown  had  no  interest  in  said  stock  of  goods 
or  the  profits  realized;  that  the  entire  transaction,  as  well  as  the  use 
of  the  names  of  the  obligors,  was  a  friendly  act  on  the  part  of  the 
obligors  for  the  sole  benefit  of  s«id  firm  and  assignee.  There  was 
no  mistake  or  fraud  alleged,  and  if  these  facts  could  be  pleaded 
they  would  annul  absolutely  the  written  contract.  The  answer, 
therefore,  presented  no  defense  whatever. 

The  record  shows  that  an  amended  answer  was  offered,  but  the  court 
refused  to  allow  U  to  be  filed.  It  was  not  made  a  part  of  the  rfHiord 
by  order  of  the  court  or  by  bill  of  exceptions,  and  though  the  clerk, 
in  making  out  the  transcript,  has  copied  into  it  a  paper  which  is 
Btyled  an  amended  answer,  we  can  not  consider  it. 

Thejudgmeiit  is  affirmed  with  damages. 
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Montague  v.  Bejjl. 
(.Filed  May  10,  1893.) 

1.  Payvtcnt  of  note  by  rcnrival — The  intention  with  which  a  reDewal  note  fe 
accepted  will  determine  whether  or  not  the  ori^^inal  note  is  paid  and  dis- 
charged by  the  acceptance  of  the  renewal. 

In  this  case  the  intention  that  the  renewal  note  should  operate  as  a  pay* 
ment  is  shot^n  by  the  indorsement  of  the  word  *'paid"  apon  the  old  note. 
with  the  knowledge  and  consent  of  the  payee. 

2.  Same — Limitation — Where  in  an  action  npon  a  promissory  note  the  de- 
fendant pleaded  payment  by  the  execution  and  acceptance  of  a  new  note  in 
satisfaction  of  the  note  sued  on,  and  the  plaintiff  afterward  set  np  the  new 
note  by  amended  petition,  more  than  fifteen  years  after  it  matured,  the  plea 
of  limitation  as  to  the  new  note  should  have  been  sustained,  as  limitation 
as  to  it  continued  to  run  until  it  was  made  the  basis  of  an  action  a^aias^ 
the  defendant,  which  was  not  due  until  the  amended  petition  was  filed. 

Weir,  Weir  &  Walker  for  appellant. 

Sweeney,  Ellis  &  Sweeney  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

Is  a  note  sriven  by  the  payor  and  accepted  by  the  payee,  in  liea 
and  in  satisfaction  of  another  note  against  the  same  party,  a  pay- 
ment  of  the  original  note?  Although,  as  a  general  principle,  a 
promissory  note  will  not  of  itself  ilischarge  the  original  cause  of  ac- 
tion, yet  if  by  agreement  it  is  received  as  payment  it  satisfies  the 
original  contract. 

On  the  first  day  of  July,  1875,  J.  J.  Montague,  then  a  resident  of 
Chicago,  Illinois,  executed  and  delivered  to  one  John  M.  Wilsoa  hi» 
promissory  note  for  $290,  due  and  payable  at  the  "Norma  National 
bank''  sixty  days  after  date. 

On  the  maturity  of  the  note  Montague  proposed  to  renew  the  note 
and  Wilson  accepted  the  proposition,  whereupon  a  second  note  for 
the  same  amount,  payable  to  the  same  party,  dated  September  2, 
1875,  and  due  thirty  days  thereafter,  was  signed  by  Montagae  and 
delivered  by  him  to  Wilson's  sou,  his  agent  in  the  transaction,  who 
promised  and  agreed  to  talce  up  the  first  note  in  the  bank  where  it 
was  depcjsited  and  deliver  it  to  Montague,  and  we  find  on  the  back 
of  the  original  note  the  following  stamped  endorsement:  ''Central 
National  Bank.    September  2,  1875.    Paid." 

This  note  was  never  delivered  to  Montague,  who  failed  before  the 
maturity  of  the  second  note  and  afterwards  come  to  this  State,  where 
he  resided  until  the  institution  of  this  action  against  him. 

Several  yeare  after  these  transactions  Wilson  became  involved  and 
sold  to  the  plaintifi"  and  appellee,  Joseph  Bell,  his  demand  against 
Montague,  delivering  to  him  at  the  time  both  notes,  signing  by  mis- 
take, perhaps,  his  name  across  the  back  of  the  one  of  date  July  1, 
1875. 

Bell,  a  lawyer,  who  received  the  demand  in  payment  of  legal 
services  rendered  by  him  to  Wilson,  followed  Montague  to  Ken- 
tucky, and  on  August  19,  1889,  brought  this  suit  against  him  on  the 
first  note.  Montague  filed  his  answer,  pleading  payment  of  the  note 
sued  on  by  the  execution  and  delivery  to  Wilson  of  the  second  note. 
This  answer  was  filed  September  1,  1889. 

On  April  8,  1891,  after  several  intervening  orders  had  been  made 
in  the  action,  the  plaintifi"  filed  an  amended  petition  in  which  he  set 
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up  and  asked  for  a  ludgmentiupon  the  renewal  note  of  September  2^. 
1875.    To  this  petition  Alonta^ue  filed  answer  in  which,  after  plead- 
ing payment,  he  alleged  that  more  than  fifteen  years  had  elapsed 
from  the  maturity  of  the  note  to  the  tiling  of  the  amendment,  andi 
this  fact  he  relied  upon  in  bar  of  the  plaintiff's  right  of  recovering: 
them. 

The  law  and  facts  were  submitted  to  the  court,  without  the  interven- 
tion of  a  jury,  who,  in  the  separate  conclusions,  found  that  '*the  note 
of  July  1, 1875,  was  not  taken  up  or  renewed  or  paid  by  the  execu- 
tion of  the  note  of  September  2,  1875,  or  otherwise,  nor  has  it  ever 
been  paid  or  satisfied,"  and  renaered  a  Judgment  against  the  defend- 
ant for  the  amount  sued  for,  with  interest  from  September,  1875. 

We  can  not  agree  with  the  court  in  this  conclusion.  It  is  clear 
that  the  note  of  September  2, 1875,  was  executed  by  Montague  and 
accepted  by  Wilson's  agent,  his  son,  J.  A.  Wilson,  in  renewal  of  the 
first  note. 

Montague  testified  that  Wilson's  agent  accepted  the  new  note  in 
payment  of  the  old,  and  promised  and  agreed  to  deliver  it  to  him; 
that  young  Wilson  dia  so  accept  this  note  is  conclusively  shown  by 
the  endorsement  of  **paid"  on  the  back  of  the  original  note,  which 
was  put  there  certainly  by  the  knowledge  and  consent  of  himself 
and  his  father,  and  presumably  at  their  request.  This  testimony  is 
uncontradicted,  and  we,  therefore,  find  that  the  evidence  establishes 
the  fact  that  Wilson  agreed  to  accept  the  second  note  in  satisfaction 
of  the  first. 

It  is  true,  as  has  been  often  held,  that  where  a  bill  or  note  is  given 
in  demand  of  a  former  one,  and  the  payee  returns  the  original,  the 
renewal,  in  the  absence  of  a  special  agreement,  operates  merely  as  a 
conditional  payment  thereof.  The  intention  with  which  the  new 
note  is  accepted  will  determine  whether  or  not  the  original  note  i» 
paid  and  discharged  by  the  acceptance  of  another  in  renewal  of  it, 
and  this  intention  is  of  course  best  shown  by  proof  of  an  express* 
agreement  of  the  parties  as  to  the  effect  of  the  renewal. 

In  Castleman,  &c.  v.  Holmes,  4  J.  J.  M.,  1,  the  court  says:  **Where 
a  debt  is  continued  by  renewing  notes,  each  renewel  is  to  be  re- 
garded as  a  new  contract.  The  old  contract  is  then  settled  and  the  old 
note  is  then  generally  canceled,  and  thus  there  is  no  other  contract  in 
existence  but  the  new  one.  Its  date,  of  necessity,  then,  must  be  the 
time  when  the  debt  was  contracted.  Then  transactions  of  running 
debts  by  new  notes  are  e<iuivalent  to  paying  the  existing  debt  and 
again  borrowing  the  money.    The  old  debt  is  paid  off  by  the  new."*^ 

Here  the  old  note  was  canceled.  Wilson  had  no  cause  of  action 
except  upon  the  new  note,  and  not  upon  that  until  its  maturity.  At 
its  maturity  the  statute  of  limitations  began  to  run  and  continued 
until  it  was  made  the  basis  of  an  action  against  the  debtor. 

This  was  not  done  until  the  filing  of  the  amended  petition,  be- 
tween which  time  and  the  maturity  of  that  paper  more  than  fifteenv 
years  had  elapsed. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 
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SooTT,  ^.  T.  Stbauss,  Pbitz  a  Co. 

^iled  Maroh  22,  1898.    Appeal  from  McCracken  Court  of  Common  Pleas. 
Opinion  of  the  oonrt  by  Jndge  Barbour,  affirming. 

1.  TAe  fraudulent  intent  of  a  debtor  in  making  a  deed  of  asngnmeni  for  the 
benefit  of  creditors  invalidates  the  assignment,  althoogh  its  effect  would  have 

l>een  a  pro  rata  distribution  of  the  debtor's  property  among  his  creditors. 

2.  An  act  to  operate  as  an  estoppel  must  be  one  upon  the  faith  of  which  some 
•other'person  has  acted  to  his  prejudice. 

Where  attaching  creditors  were  insisting  that  an  assignment  by  the  debtor 
was  fraudulent  and  were  taking  evidence  to  support  their  contention,  they 
did  not  by  presenting  their  demands  in  a  suit  by  the  assignee  for  a  settle- 
•ment  of  the  assigned  estate  estop  themselves  from  continuing  their  attack 
jipon  the  assignment. 

8.  Compensation  of  assignee  where  assignment  is  set  aside — Where  a  deed  of 
■assignment  is  set  aside  for  fraud  the  assignee  is  not  entitled  to  compensi- 

•  tion  out  of  the  assigned  estate  for  his  services. 

4.  Rights  of  parties  under  fraudulent  assignment — Neither  the  assignee  nor 
'the  creditors  acquire  any  rights  whatever  under  a  fraudulent  deed  of  assign- 
.ment. 

W.  O.  Bullitt  and  Gilbert  &,  Eohn  for  appellants;  Bhey  Boyd  for  appel- 
lees. 

Commonwealth,  bt,  ^o.  v«  Powell. 

^JFiled  March  22s  1898.    Appeal  from  Clay  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  Reversing. 

1.  Liability  of  sheriff  for  taking  insufficient  replevin  bond — In  this  prooeedini; 
Against  a  sheriff  by  rule  to  show  cause  why  he  should  not  pay  the  amount 
«of  a  capias  pro  fine  which   he  allowed  the  defendant  to  replevy  with  insoffi' 

oient  sureties,  an  answer  alleging  that  the  sureties  swore  that  they  owned 
property  worth  a  sum  which  was  many  times  the  amount  of  the  capias  did 
not  constitute  a  sufficient  defense.  The  answer  shoald  show  that  the  sheriff 
Acted  ia  good  faith,  and  should  allege  that  the  sureties,  at  the  time  of  the 
.execution  of  the  bond,  severally  or  jointly,  had  enoogh  property  subject  to 
execution  to  satisfy  the  amount  of  the  bond. 

2.  Waiver  of  objection  tofotm  of  proceeding — There  being  no  objection  either 
in  the  lower  court  or  in  this  court  to  the  remedy  or  mode  of  procedure,  any 

-objection  that  might  be  urged  on  that  account  will  be  treated  as  waived. 
W.  J.  Hendrick  for  appellants. 

Hatoboft  v.  Walden. 

.Filed  March  29,  1893.     Appeal  from  Daviess  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

1.  Appeals  to  circuit  court — 7'iMe  for  prosecuting  appeal — The  circuit  court 
having  upon  appeal  reversed  a  judgment  of  the  quarterly  court  qnashinic 
-an  execution,  that  judgment  of  reversal  wps  tt  judicial  determination  that 
there  was.  when  the  execution  issued,  a  "valid  judgment  in  the  quarterly 
•court,  and  is,  therefore,  a  bar  to  an  appeal  from  the  judgment  upon  which 
the  execution  issued,  the  appeal  not  having  been  prosecuted  until  after  the 
expiration  of  sixty  days  from  the  issual  of  the  execution.  The  court  will 
not  now  inquire,  for  the  purpose  of  extending  the  time  for  prosecuting  the 
appeal,  whether  at  the  time  the  execution  issued  the  orders  of  the  quarterly 

•  court,  including  the  judgment  upon  which  the  execution  issued,  had  been 
properly  signed,  the  refusal  of  the  circuit  isonrt  to  quash  the  execution  be* 

ling  conclusive  as. to  that  matter. 
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2.  Same — Amount  in  coutroversy —T\\e  motion  to  qoash  the  exeoation  wa» 
an  independent  proceeding,  and  in  testing  the  appellate  jurisdiction  of  tb* 
circoit  coart  the  costB  embraced  in  the  exeoation  are  to  be  estimated  as  a* 
part  of  the  amount  in  controversy. 

3.  Reversibli  etrors — Although  the  weight  of  the  evidence  seems  to  be  wlthu 
defendant,  this  court  will  not,  after  four  jury  trials,  reverse  a  jadgment  for 
plaintiff  upon  the  ground  that  the  verdict  is  against  the  evidence. 

4.  Damac^es  from  sale  of  ivorthUss  seed—  Counterctaim — In  this  action  to  recover 
the  price  of  seed  rye,  in  which  the  defendant  pleaded  as  a  coanterclaim  the 
damages  which  he  alleged   he  had  »astaine,d  by  reason  of  the  fact  that  the 
rye  was  worthless,  the  court  properly  instructed  the  jury  to  find  for  plaintiff^' 
if  the  rye,  when  delivered,  was  of  the  kind  and  quality  and  in  the  condition 
suitable  for  seed;  and  if  the  rye  was  not  as  represented  and  defendant  or 
his  agent  did  not  know  or  could  not  ascertain  by  an  examination,  or  by  or-- 
dinary  diligence,  that  it  was  not  as  represented,  that  they  should  find  for 
defendant  on  his  counterclaim  the  difference  between  the  value  of  the  crop* 
raised  and  the  value  of  the  crop  which  would  have  been  raised  had  the  seed* 
been  good  seed. 

5.  Evidence  to  prove  ttncontradicted  allegations — Although  the  allegations  i»a 
the  answer  that  but  little  of  the  rye  came  up,  and  that  it  made  no  crop,  are- 
not  denied,  yet,  as  defendant  introduced  witness  after  witness  to  prove  these- 
uncontradicted  allegations,  he  can  not  now  complain  that  plaintiff  was  al-- 
lowed  to  introduce  evidence  tending  to  contradict  their  statements. 

6.  Presumption  as  to  qualification  of  special  judge — In  the  absence  of  evidence 
to  the  contrary  the  presumption  is  that  the  special  judge  who  tried  the  oaBe^ 
was  qualified. 

Haycraft  9l  Haskins  for  appellant;  G.  S.  Walker  for  appellee. 

E.  C.  R.  B.  Co.  T.  MuassLMAir. 

Filed  March  29,  189.3.    Appeal  from  Harrison  Circuit  Court.     Opinion  of  the- 
court  by  Judge  Barbour,  affirming. 

1.  Railroads — Kiihng  of  stock  on  track — In  this  action  against  a  railroad 
company  to  recover  damages  for  the  killing  of  stock  by  one  of  defendant's- 
trains  the  evidence  was  not  sufficient  to  authorize  the  court  to  instruct  the 
jury  tha^  the  statutory  presumption  of  negligence  was  overcome. 

2.  Same — Prejudicial  error — The  plaintiff  having  stated  upon  cross-exami-- 
nation  that  he  did  not  make  certain  statements  to  defendant's  agent,  the- 
action  of  the  court  in  allowing  him   to  state,  over  defendant's  objections, 
the  whole  conversation  he  had  with  the  agent  was  not  prejudicial,  as  the  de- 
fendant afterward   introduced  the  agent  to  prove  the  conversation  he  had 
with  plaintiff,  and  he  was  examined  and  cross  examined  with  regard  to  it. 

8.  In  the  absence  of  any  avaioal  ffs  to  what  a  witness  would  state,  if  allowed  to- 
answer  a  question,  this  court  will  not  inquire  whether  the  trial  court  erred'^ 
in  refusing  to  permit  him  to  answer  the  question. 

4.  Instructions  to  jury — An  instruction  authorizing  a  verdict  for  the  plaint- 
iff on  a  hypothetical  state  of  facts  which  assumed  that  the  stock  were  in. 
peril  and  that  there  was  a  collisionr  when  these  facts  were  in  issue,  would 
haye  been  erroneous.  But  such  an  objection  is  not  well  taken  to  one  of  the 
instructions  in  this  case,  as  the  instruction,  considered  as  a  whole, as  it  must' 
be,  tells  the  jury  that  they  can  net  find  for  the  plaintiff  unless  they  believe 
from  the  evidence  that  there  was  a  collision. 

T.  T.  Forman  for  appellant;  J.  T.  Simon  for  appellee; . 

Bbown*8  adm'b  t.  Bbowm. 

Filed  March  29,  1898.    Appeal  from  Nicholas  Circuit  Court.    Opinion  of"' 
the  court  by  Judge  Barbour,  reversing. 

1.  In  this  action  upon  a  lost  note,  in  which  the  defense  is  non  est  factum^  a 
ferdict  for  the  defendant  is  not  supported  by  the  evidence. 

2.  Instructions  as  to  burden  of  proof— Va  a  case  like  this**  the  court  should  * 
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never  tell  the  jury  that  the  burden  is  opon  one  party  or  tl^e  other,  as  the 
^iTiog  of  sQch  an  insti^notion,  although  not  alone  ground  for  reversal,  may 
:be  misleading. 

Kennedy  &  Kennedy  for  appellant;  Ross  ic  Owens  and  John  P.  NorveU  for 
appellee. 

Caldwell  t.  Stbtbns. 

.Tiled  March  29,  1898.    Appeal  from  Campbell  Chancery  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Injunction  to  prez'cnt  iuii  in  another  State — ^Vhen  a  debtor,  resident  in  this 
.State,  has  temporarily  carried  into  another  i>tate  property  which  is  exempt 

from  seizure  from  debt  under  the  laws  of  this  State,  a  court  of  equity  in 

this  State  may,  at  his  suit,  enjoin  another  citizen  of  this  State  from  pro- 
.  oeeding  to  subject  the  property  in  a  court  of  the  State  to  which  it  has  been 

<3arried.  By  such  an  injunction  the  court  of  this  State  does  not  pretend  to 
-control  the  foreign  court,  but  merely  acta  upon  the  parties  in  personam^  ao> 

cording  to  the  equities  between  them. 

2.  £cetnptions — Under  the  eiemption  statute  of  May  1, 1886,  which  pro* 
vides  that  the  exemptions  therein  provided  for  shall  not  apply  to  debts 
contracted  before  the  1st  of  June,  1886,  one  who  has  paid  a  note  upon  which 
Jtie  was  bound  as  surety  can  not  be  regarded  as  becoming  a  creditor  of  the 
principal  until  the  debt  was  paid  to  the  payee. 

M.  R.  Lockhart  for  appellant;  L.  J.  Crawford  for  appellee. 

COUUONWBALTH  V.   EmBIOHT. 

Filed  April  5,  1893.    Appeal  from  Kenton  Circuit  Court.    Opinion  of  the 
the  court  by  Presiding  Judge  Yost,  affirming,  Judge  Brent  dissentinir. 

1.  An  indictment  for  a  common  nuisance  charged  to  have  been  committed  by 
defendant  by  permitting  upon  his  premises  acts  not  malum  in  se,  bat  merely 
7nalum prohibitum^  is  not  valid  unless  in  addition  to  the  words  ''against  the 
peace  and  dignity  of  the  Commonwealth^'  it  concludes  with  the  words  '*to 
the  common  nuisance  of  the  good  citizens  of  the  Commonwealth  there  law- 
fully being  and  abiding,"  etc.,  or  words  of  similar  import. 

This  rule  applies  to  an  indictment  by  which  the  defendant  is  charged  with 
committing  a  nuisance  ^'by  permitting  divers  persons  to  assemble  in  a  house 
in  his  occupation  and  under  his  control,  and  then  and  there  engage  m  bet- 
ting, winning  and  losing  money  on  horse  races.'^ 

2.  Same — Proof  of  nuisance — Under  such  an  indictment  it  is  not  necessary, 
after  proving  the  acts  alleged,  to  also  prove  that  they  were  such  an  annoy- 
.anoe  to  the  general  community  as  to  make  them  a  common  nuisance,  as 
that  may  be  inferred.  In  pleading,  however,  the  cule  is  different,  as  all  es- 
sential facts  must  be  alleged,  and  a  fact  not  alleged  can  not  be  inferred 
from  one  that  is  alleged. 

W.  J.  Hendrick  and  N.  W.  Cleary  for  appellant;  O^Neal,  Phelps  k,  Prjot 
and  Hallam  <fe  Myers  for  appellee. 

KllLLAB  V.    EdMONSOH. 

:  Filed  April  6, 1893.    Appeal  from  Fayette  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  "Yost,  affirming. 

1.  Although  one  of  several  instructions  taken  alone  might  have  been  misleadimg^ 
yet  as  it  is  manifest  that  it  could  not,  when  considered  in  connection  with 
the  other  instructions,  have  misled  the  jury,  the  court  will  not  reverse  for 
the  error,  if  any. 

2.  Additional  instruction  given  by  request  of  jury — The  jury  having,  after  re- 
tiring to  their  room  and  considering  their  verdict  for  several  hoars  retarned 
into  court  and  asked  an  additional  instruction  as  to  the  mode  of  ascertain- 
ing certain  expenses  incurred 'by  defendant,  an  instruction  then  givsa  by 
the  court  telling  the  jury  that  they^^shonld  deduct''  such  expenses  from  the 

.Amount  they  we  re  .authorized  to  find  for  plaintiff,  even  conceding  that  it  was 
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In  the  natnre  of  h  peremptory  instraotion  to  find  for  plaintiff,  could  not 
have  been  prejudicial,  as  it  is  manifest  that  when  the  jary  made  their  re- 
^qoest  of  the  court  they  had  agreed  upon  a  verdict  for  plaintiff,  and  merely 
desired  to  know  the  credits  to  which  defendant  was  entitled. 

Knott  &  Edelen  and  Z.  Gibbons  for  appellant;  Watts  Parker  and  Bronaton 
Allen  for  appellee. 

JoNBS  &  Dbnton  t.  Tebhitne. 

I'iled  April  5,  1898.    Appeal  from  Fayette  Circait  Court.     Opinion  of  the 

court  by  Judge  Brent,  affirming. 

Material  man^s  lien — In  this  action  in  which  a  lien  is  asserted  upon  a  house 
for  materials  alleged  to  have  been  furnished  to  defendant  under  a  contract 
-with  him  and  used  by  him  in  the  erection  of  the  house,  as  the  evidence  shows 
that  the  materials  were  furnished  to  the  contractor  who  had  undertaken  to 
•erect  the  house  for  the  defendant,  and  that  the  plaintiffs'  contract  was  with 
the  contractor,  there  can  be  no  recovery.  The  mere  fact  that  the  defendant 
sgreed  to  pay  the  plaintiffs  out  of  the  money  due  the  contractor,  whatever 
■amounts  the  contractor  might  order  paid  to  plaintiffs  on  account  of  mate- 
rial, does  not  authorize  a  recovery,  as  a  cause  of  action  could  arise  under 
that  agreement,  if  at  all,  only  upon  defendant's  failure  to  pay  an  account 
which  the  contractor  gave  him  an  order  to  pay. 

Tanner  &  Forman  for  appellants;  R.  A.  Thornton  for  appellee. 

Bboadfoot,  &o.  v.  Rowe. 

Filed   April   6,  1898.     Appeal   from    McCracken   Court  of  Common   Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Kigkt  of  surviving  partner  to  maintain  action —  Waiver  of  defect  of  parties — 
Where  a  contract  was  made  with  one  who  afterward  formed  a  partnership, 
by  the  terms  of  which  the  contract  was  to  inure  to  the  benefit  of  the  firm, 
the  partner  with  whom  the  contract  was  made  having  died,  the  surviving 
partner  was  the  real  party  in  interest ;  and  if  the  administrator  of  the  de- 

-  ceased  partner  was  a  necessary  party  to  an  action  by  the  surviving  partner 
to  recover  damages  for  breach  of  the  contract,  the  defendants  should  have 
made  the  question  by  answer,  the  objection  being  in  the  nature  of  a  plea  in 
abatement,  and  failing  to  do  so  they  waived  the  defect. 

2.  Remission  of  part  of  excessive  verdict — When  there  is  a  motion  for  new 
trial  on  the  ground  of  excessive  damages  the  plaintiff  may,  if  he  chooses, 
remit  a  portion  of  the  verdict  to  obviate  the  objection.  The  exceptions  to 
this  rule  are  when  the  verdict  is  the  result  of  passion  or  prejudice  on  the 
part  of  the  jury,  or  when  it  can  not  be  determined  what  the  jury  acted  upon 
or  how  they  made  up  the  verdict  under  the  charge  of  the  court  so  as  to  cor- 
rect the  error  and  arrive  at  the  amount  they  should  have  given. 

In  this  case,  the  jury  having  found  a  verdict  justified  by  both  the  evidence 
and  the  instructions,  and  the  excessive  damages  being  due  to  an  error  in 
the  instructions,  the  lower  court,  with  plaintiff's  consent,  properly  remitted 
flo  much  of  the  verdict  as  was  necessary  to  cure  the  error  in  instructions, 
the  amount  of  the  damages  attributable  to  that  error  being  manifest. 

Husbands  A;  Husbands  for  appellants  :  J.  E.  Rowe  and  Campbell  9l  Camp- 
bell for  appellee. 

Riley  v.  Riley. 

Filed  April  5, 1898.  Appeal  from  Louisville  Chancery  Court.  Opinion  of 
the  court  by  Judge  Barbour,  affirming  on  original  and  cross  appeal. 
1.  Principal  and  agent — Compensation  of  agent  for  sei  vices — In  this  action  for 
a  settlement  of  appellant's  aocoants  as  agent  for  appellee,  the  widow  of  his 
•deceased  brother,  the  chancellor  properly  refused  him  an  allowance  for  his 
services,  as  he  undertook  the  agency  without  intending  to  charge  for  his 
«erTices,  and  the  appellee  understood  that  he  would  make  no  charge. 
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2.  Same — The  appellant  having  come  to  Eentnoky  from  the  Stat«  of  Kaa- 
aas  by  request  of  appellee  to  manage  her  bnsiness  he  was  entitled  to  an  al- 
lowance for  traveling  expenses  in  coming  to  Kentnoky  and  in  going  back 
to  and  retarning  from  Kansas.  Although  he  had  been  \30ntemplating  a 
visit  to  Kentacky,  yet  as  the  importunities  of  appellee  indooed  him  to  come 
sooner  than  he  had  intended,  and  this  entailed  npon  him  considerable  lot* 
and  also  made  it  necessary  for  him  to  return  to  Kansas  to  look  after  his 
business,  as  was  to  be  reasonably  expected,,  appellee  should  not  complain  of 
this  allowance. 

3.  Same — As  appellant  is  not  to  be  allowed  any  ooiapensation  h«  should 
not  be  charged  with  interest  on  several  hundred  dollars  of  appellee^s  money 
which  he  used  in  his  business. 

4.  Same — Costs — While  neither  party  was  without  fault  in  the  disagreement 
as  to  the  settlement  of  the  agency  the  court  properly  charged  appellee  with 
the  cost  of  the  reference  to  the  commissioner. 

Blaine  ft  Kinkead  for  appellant ;  W.  S.  Hogne  and  Charles  Carroll  for  ap- 
pellee. 

City  op  Covington  v.  Simball,  Ac. 

Filed  April  6,  1898.    Appeal  from  Kenton  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Injunction  to  prevent  city  from  making  excavation — Right  of  lateral  support — In- 
junction lies  in  favor  of  the  owner  of  land  outside  and  adjoining  the  corpo- 
rate limits  of  a  city  to  prevent  the  city  from  making  a  threatened  excava- 
tion, which  would  result  in  the  withdrawal  of  the  lateral  support  of 
plaintiff^s  land.  The  city  having  no  jurisdiction  over  the  land  the  plaintiff's 
right  of  lateral  support  is  the  same  against  the  city  as  it  would  be  against 
an  individual  property  owner. 

W.  A.  Byrne  for  appellant ;  William  Goebel  for  appellees. 

MrT0HEl4l<   V.    MlT09VI.I<. 

Filed  April  5,.  1898.    Appeal  from  Louisville  Chancery  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Judgment  sustaitied  by  emdence — While  the  court  might,  as  an  original 
proposition,  have  arrived  at  a  conclusion  different  from  that  arrived  at  by 
the  chancellor  below,  it  can  not  say  that  the  judgment  is  against  the  evi- 
dence. 

Lieber  ft  Lincoln  and  Kohn^  Baird  ft  Speckert  for  appellant ;  J.  F. 
Gregory  for  appellee. 

WOLFOBD   V.  MCDOWELZ*.   • 

Filed   April   12,   1898.    Appeal   from   Jefferson   Court  of  Common   Pleas, 
Opinion  of  the  court  by  Judge  Brent,,  affirming. 

1.  Upon  the  traverse  of  an  inquest  upon  a  writ  of  forcible  detainer  it  was  not 
competent  for  the  defendant,  who  had  not  appeared  in  the  justice's  ooart, 
to  show  by  the  constable  that  his  return  on  the  warrant  that  he  had  served  a 
true  copy  on  the  defendant  was  not  true.  Besides,  the  alleged  varianoe  be- 
tween the  copy  served  and  the  original  being  trifling  in  itself,,  it  was,  ander 
the  circumstances,  waived  as  a  ground  Qf  complaint  by  the  taking  of  tb* 
traverse. 

2.  Landlord  and  tenant — Demand  for  possession-^The  cXtiim.  XhtX  no  demand 
was  made  by  the  landlord  for  possession  before  the  warrant  was  taken  oat 
is  not  sustained  by  the  evidence^.  And  the  defendant  can  not  complain  that 
the  demand  was  for  immediate  possession,  as  the  lease  stipnlated  that  no- 
tice and  demand  for  possession  were  waived. 

Robert  J.  Elliott  and  E.  E.  McKay  lor  appellant  f  E.  W.  C.  Homphrey  and 
W.  O.  Harris  for  appellee* 
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JoHNst)N,  &c.  V.  Howe,  Ac. 
iFileAl  Jan,  28,  1893— i\"o^  to  be  reported.) 

Sureties — Aft7r/^'aj;'es — Sa/es  of  real  estate — The  sureties  on  three  notes  of 
Howe,  for  §1.000,§2,000  and  Jl,700,  respectively,  were  secured  by  a  mortgaf^e 
on  Howe's  one-half  interest  in  a  warehouse  and  by  a  mortgage  executed  by 
Howe's  wife  on  a  house  and  lot  owned  by  her.  After  the  wife's  death  the 
sureties,  in  an  action  aKftiust  her  husband  and  children,  alleged  that  they  had 
paid  the  $2,000  and  the  ?1.700  notes,  and  an  order  of  sale  of  the  wife's  house 
and  lot  was  entered,  the  sale  made  and  confirmed.  Subsequently  the  wife's 
heirs  brought  a  suit  to  set  aside  the  sale  on  the  ground  that  their  father  and 
not  his  sureties  had  paid  the  notes  mentioned.  The  evidence  showed  that 
Howe  and  his  sureties  (credit  being  given  the  sureties  alone)  had  borrowed 
f6,000  from  a  third  party  with  the  understanding  that  a  part  of  it  was  to 
be  used  to  pay  the  $2,000  and  a  balance  ($1,686)  due  on  the  $4,000  note,  and 
the  remainder  to  be  used  by  H.  in  his  grocery  business,  on  the  stock  of  goods- 
of  which  the  sureties  were  to  have  a  lien.  The  sureties  stated  that  they 
-were  unwilling  to  release  any  existing  lien  they  held,  and  took  an  additional 
mortgage  on  Howe's  life  interest  in  his  wife's  house  and  lot.  The  sureties 
paid  the  |6,000  note.     Held— 

First,  The  payment  of  the  $2,000  note  and  the  balance  of  the  $4,000  by  tho- 
proceeds  of  the  $6,000  note,  under  the  circumstances,  did  not  extinguish  or 
release  the  lien  of  the  sureties  on  the  wife's  property. 

Second.  The  fact  that  the  attorney  who  filed  the  petition  of  the  sureties  for 
the  sale  of  the  mortgaged  property  also  filed  the  answer  of  Howe  therein  does 
not  evidence  any  fraudulent  purpose  of  the  sureties  to  deprive  the  wife's 
heirs  of  their  real  estate. 

Third.  The  release  of  the  mortgage  lien  of  the  husband's  one-half  interest  in 
the  warehouse  does  not  operate  as  a  release  or  waiver  of  the  mortgage  on 
the  wife's  land,  when  it  appears  that  the  proceeds  derived  from  the  sale  of 
one-half  of  the  warehouse  were  applied  as  a  partial  payment  on  the  $4,000 
note.  • 

Fourth.  Since  the  mortgaged  property  was  sold  partly  for  the  $1,700  note, 
instead  of  $1,678,  balance  of  the  $4,000  note,  there  must  be  a  resale  of  so 
much  of  the  property  as  is  in  the  hands  of  the  original  parohasers ;  bnt 
where  an  innocent  vendee  has  purchased  for  value  a  part  of  the  property 
from  the  purchaser  at  the  judicial  sale  his  title  can  not  now  be  disturbed. 
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Wm.  Lindsay,  Stone  &  Sudduth,  Wm.  J.  Hendrick  and  Beid 
Bogers  for  appellants. 

Wood  &  Day  for  appellees. 

Appeal  from  Montgonoery  Circuit  Court. 

Opinion  of  the  court  by  Judfi:e  Pryor. 

The  facts  out  of  which  this  litij^^atlon  arises  are,  in  substance,  these: 
The  appellants,  Johnson  and  Hendrick,  became  t be  sureties  of  une  W. 
T.  Howe  to  the  Farmers  Bank  of  Mt.  Sterling  on  a  note  for  $4,()U0,  and 
to  secure  them  in  their  liability  a  mortjrage  was  executed  on  a  house 
and  lot  in  Mt.  Sterling  belonging  to  the  wife  of  Howe,  and  also  on  the 
one-half  of  a  warehouse  building  owned  by  Howe  in  his  own  right 
The  wife  united  in  the  mortgage  that  is  dated  on  the  18th  of  Mav, 
1874.  On  the  10th  of  April,  1878,  Howe  and  wife  executed  to  the 
appellants  a  second  mortgage  on  the  house  and  lot  to  indemnify 
them  as  sureties  in  another  note  to  Melvin  Congleton  for  t2,0(M>. 
On  the  19th  of  November,  1877,  there  was  still  another  mortgage 
executed  to  indemnify  them  as  suretias  on  a  note  lor  $1,700,  payable 
to  the  Farmers  Bank  at  Mt.  Sterling. 

In  April,  1884,  the  wife  of  Howe  (the  debtor)  died,  and  shortly 
afterher  death  the  sureties,  Johnson  and  Hendrick,  brought  a  suit 
in  equity  against  VV.  T.  Howe  and  his  children,  some  of  whom  were 
infants,  and  the  heirs-at-law  of  Mrs.  Howe,  in  which  it  is  alleged 
that  they  had  paid  the  note  to  Melvin  Congleton,  as  sureties,  and 
had  also  paid  the  note  of  $1,700  to  the  Farmers  Bank,  for  which  the 
mortgage  of  September  19,  1877,  was  given  to  secure. 

In  that  proceeding  a  judgment  was  rendered  selling  the  house  and 
lot  to  reimburse  the  sureties,  and  one  part  of  the  lot  was  purchased 
by  Robert  Marshall  for  $1,200  and  the  remaining  portion  by  Hen- 
drick and  Johnson  for  $3,284,  and  the  sale  was  confirmed. 

In  September,  1886,  the  children  of  Mrs.  Howe  instituted  the  pres- 
ent action,  asking  to  have  the  sale  set  aside  on  the  ground  that  the 
sureties  had  never  paid  iheir  debts,  but  the  same  had  been  paid  by 
their  father  out  of  his  own  means.  They  maintain  (the  children  of 
Mrs.  Howe)  that  it  was  paid  by  their  father  in  this  way:  Wheq  the 
Congleton  debt  fell  due  and  the  balance  of  the  $4,000  note  executed 
to  the  Farmers  Bank  remained  unpaid,  which  was  $1,6S6,  the  credit- 
ors were  pressing  the  sureties  for  payment.  Howe  had  no  means  to 
meet  his  indebtedness,  and  the  sureties  were  on  his  paper  only  as 
such,  and  for  the  purpase  of  aiding  Howe  in  his  business.  The  sure- 
ties were  compelled  to  meet  these  debts  or  to  make  some  arrange- 
ment to  pay  them.  It  was  suggested,  and,  perhaps,  bj'  Howe,  that 
he  could  borrow  from  one  Kagan  $6,000,  and  with  it  have  their  debts 
paid  and  the  remainder  he  would  use  in  business.  They  borrowed 
the  money  from  Ragan,  and  as  the  proof  clearly  shows,  on  the  credit 
of  Johnson  and  Hendrick;  and  that  the  money  was  to  be  paid  over 
to  them,  or  as  they  might  direct.  An  attorney  was  selected  by  the 
parties  to  receive  the  money  and  pay  it  out,  and  from  the  proceeds 
the  Congleton  note  for  $2,000  and  its  interest  was  paid  off,  and  Howe. 
by  the  consent  of  Hendrick  and  Johnson,  was  allowed  to  U8e$2,006 
of  the  money  to  invest  in  the  crroeer^'  business  Johnson  and  Hen* 
drick  retaining  a  lien  on  the  groceries  or  on  Howe's  interest  to  secore 
them. 

Howe  sold  out  his  interest  to  his  partner.  Barnes,  and  from  the 
proceeds  was  paid  the  note  of  $1,700  executed  to  the  Farmers  Bank. 
This  payment  was  made  in  January,  1883,  and  constituted  a  part  of 
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ithe  indebtedness  for  which  the  house  and  lot  was  sold.  It  is  evi- 
dent, therefore,  that  when  the  house  and  lot  was  sold  this  $1,700  note 
had  been  paid. 

The  appellants  amended  their  pleadings^  in  which  they  admit  the 
mistake  us  to  the  note  and  say  that  it  was  the  balance  due  on  the 
$4,000  note  amounting  to  $1,688,  with  its  interest  that  had  not  been 
paid,  and  the  Congleton  note  for  $2,000,  and  the  facts  show  clearly 
that  Howe  never  paid  the  $6,000  borrowed  of  Bagan,  but  it  is  claimed 
that,  as  the  Congleton  note  was  taken  up  by  the  proceeds  of  this  note 
-and  the  balance  on  the  $4,000  note  paid  in  the  same  way,  this 
released  the  wife's  property  from  the  incumbrances  upon  it,  and  that 
Hendrick  and  Johnson  must  look  to  Howe  alone  and  not  to  the 
wife's  estate  for  the  money. 

The  fact  that  Howe  was  insolvent  and  without  credit  is  clearly 
shown,  and  that  the  money  from  Ragan  was  in  fact  a  borrowing  by 
Hendrick  and  Johnson,  and  further  tliat  Johnson  told  Howe  at  the 
time  that  they  did  not  intend  to  release,  but  to  hold  on  to  all  the 
-security  they  had.  The  only  additional  security  they  took  was  a 
mortgage  from  Howe  on  his  life  estate  in  the  lot  that  they  already 
held.  The  lien  on  the  goods  was  simply  a  security  for  refunding 
their  own  money  they  had  permitted  Howe  to  use  in  his  grocery. 
The  proof  clearly  shows  that  the  appellants  had  no  intention  of 
xeleasing  the  security  they  then  had,  and  it  is  unreasonable  to  hold 
that  under  such  circumstances  they  were  willing  not  onli'  to  release 
the  secui'ity  but  to  involve  themselves  in  a  much  larger  sum,  and 
with  no  other  motive  than  to  aid  Howe  in  his  pecuniary  troubles. 

The  second  mortgage  by  How^e  was  not,  in  law  or  equity,  a  waiver 
of  the  first,  but,  on  the  contrary,  the  testimony  shows  that  such  was 
not  the  purpose  or  intention  of  the  parties. 

It  is  argued  that  Cornelison,  the  attorney  for  Johnson  and  Hen- 
drick, filed  the  original  petition  under  which  this  property  was  sold, 
and  also  filed  the  answer  of  Howe,  and  from  this,  connected  with 
the  mistake  made,  the  fraudulent  intent  of  the  parties  to  deprive 
these  children  of  their  estate  is  assumed.  While  it  is  better  always, 
even  in  a  friendly  litigation,  lo  have  counsel  on  each  side,  still  it  is 
not  doubted  but  that  Howe  knew  about  the  amount  these  parties  had 
paid  and  for  which  the  property  sold  was  liable,  and  the  presump- 
tion that  the  appellants  and  the  father  of  these  children  were  de- 
frauding them  out  of  their  estate  is  not  authorized  from  the  proof. 

It  is  also  argued,  as  the  first  mortgage  embracing  the  one-half  of  the 
warehouse  property  belonging  to  the  husband  was  released  by  ap- 
pellants, that  this  released  the  property  mortgaged  by  the  wife. 
There  might  be  something  in  this  proposition  if  the  proceeds  of  this 

froperty  had  not  been  applied  in  part  payment  of  the  $4,000  note, 
t  is  not  pretended  that  it  was  not  its  real  value,  or  that  the  money 
was  apphed  to  the  payment  of  any  other  debt  than  that  for  which 
the  mortgage  was  given.  The  equity  of  this  case  requires  that  these 
sureties  should  be  reimbursed  to  the  extent  of  the  Congleton  note, 
with  its  interest,  and  to  the  balance  due  on  the  note  of  $4,000  to  the 
bank.  As,  however,  the  house  and  lot  w/is  sold  originaUy  for  the 
$1,700  note  and  interest,  when  that  note  had  been  paid,  there  must 
be  a  resale  of  the  property,  except  that  jwirt  of  the  lot  sold  by  Mar- 
shall to  the  church.  The  amount  received  by  Johnson  on  that  sale 
should  be  credited  on  the  claim.  The  church  had  no  notice  of  the 
imperfection  of  the  judgment.  The  sale  had  been  confirmed,  and, 
therefore,  it  holds  the  property  as  an  innocent  vendee.    The  appel- 
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lants  will  pay  all  the  costs  up  to  the  rendition  of  the  judgment  below 
dismissing:  their  petition. 

Judgment  revers(?d  and  remanded  for  proceedings  consistent  with 
this  opinion. 


Hill  v.  Tiiixton,  Ac. 

(Filed  Fed.  2a,  1893.) 

Bt7/s  and  noUs — Estoppel — The  maker  of  a  note,  whoexecoted  and  delivered 
sitDTiltaneously  with  it  a  writing  addressed  "to  whom  it  may  concern."  in 
which  he  stated  in  enhstance  that  the  note  represented  a  bonajide  debt,  against 
which  there  was  no  set-off,  discount  or  counterclaim,  and  which  woold  b» 
paid  without  defense  to  the  payee  or  his  assignee,  may  plead  and  prove  that 
snch  writing  was  obtained  by  fraud  and  duress  in  an  action  on  the  note  by 
a  holder,  who  alleges  that  he  purchased  it  on  the  faith  of  such;writin£,  in 
any  case  where  he  will  be  permitted  to  set  up  snch  fraud  or  duress  as  a  de- 
fense to  the  action  on  the  note  itself.  The  note  and  the  writing  together 
constitute  one  transaction  when  executed  simultaneously,  and  fraud  and 
duress  may  be  shown  in  the  procurement  of  the  one  as  well  as  the  other.r 
(Distinguished  from  Crabtree  v.  Atchison,  auu  317.  Chief  Justice  Bennett^ 
dissenting.) 

J.  A.  Dean  for  appellant. 
Weir,  Weir  <fe  Walker  for  appellees. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judfje  Hnzelrigg. 

In  the  summer  of  1888  Hill,  the  nppellant,  who  was  a  timid  and 
unlettered  man,  was  visited  by  a  strangfer,  who  induced  his  assist* 
ance  toward  starting  his  lio:htning  rod  enterprise  in  the  neighbor- 
hood by  obtaining  a  promise  to  let  him  rod  his  house,  assuring  hin> 
that  it  would  cost  him  only  $4.  1^] 

In  a  few  days  some  four  other  strangers  appeared  and  proceedea  to- 
decorate  his  humble  shanty  with  the  most  improved  lightning  con- 
ductors **known  to  science." 

After  completing  the  job  they  asked  him  to  sign  some  papers 
which  they  called  ''recommendations,*'  purporting  to  prove  to  the 
neighbors  the  goo<l  character  of  the  work.  He  signed  his  nameta 
two  of  these  papertJ,  He  could  not  read  writing  and  could  scarcely 
write  his  name. 

They  then  presented  him  a  note  to  sign  for  $107.10,  due  in  six 
months.  He  refused  to  do  so.  They  became  mad  and  told  him  he 
had  to  sign  it.  Angry  words  passed,  threats  were  made  and  finally 
appellant  called  on  his  mother  for  help.  The  talk  was  continued,  the 
men  declaring  that  he  must  sign  the  note.  They  threatened  to  sell 
his  home  in  the  United  States  Court.  To  stop  the  excitement  amon^ 
the  men  and  prevent  a  difficulty  he  finally  signed  it.  Coleman,  a 
witness  who  was  present  and  working  for  the  strangers,  and  who 
had  come  there  with  them,  testifies  that  he  was  employed  by  the 
lightning  rod  men;  that  ''Hill  refused  to  sign  the  note;  Mr.  Medan- 
ich  told  him  he  must  sign  the  note;  that  they  employed  lawyers  by 
the  year,  and  that  a  number  of  suits  did  not  cost  them  any  more  than 
one  suit;  that  they  did  not  sue  in  these  little  courts  here  but  they  did 
all  their  business  in  the  United  States  Court;  Mr.  Hill  still  refused  to 
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•sign  the  note  and  pretty  hot  words  followed;  Mr.  Hill  seemed  to  be 
a  very  timid  man  and  they  scared  him  into  signing  the  note  by 
threatening  him;  these  men  were  very  vicious,  bulldozing  kind  of 
men  and  were  very  dangerous  men;  that  from  conversations  with  , 
the  men  he  learned  that  the  cost  of  the  rod  put  up  for  Hill  was  about 
^7,  and  that  the  profits  were  about  |100  on  the  job." 

In  June,  1889,  the  appellees,  Thixton  and  Atchison,  claiming  to 
*be  the  owners  and  holders  of  the  note,  sued  Hill,  the  appellant, 
thereon,  in  the  Daviess  Circuit  Court.  He  answered  that  the  note 
was  not  his  act  and  deed ;  that  the  words  '^negotiable  and  payable  at 
the  Bank  of  Owensboro,  Ky.,"  had  been  inserted  therein  after  he  had 
put  his  name  to  itand  without  his  knowledge  or  consent;  that  it  had 
been  procured  in  its  original  form  by  fraud,  oppression  and  intimi- 
•dation,  and  he  had  executed  it  to  save  himself  from  personal  violence 
and  to  avoid  bodily  harm,  with  which  he  was  threatened.  He  also 
alleged  that  the  plaintifis'  assignors  were  peddlers  and  had  no  license 
as  provided  by  law. 

Upon  the  state  of  case  thus  presented,  we  presume  that  no  court 
would  sanction  the  enforcement  of  the  contract  and  collection  of  the 
note  sued  on.  As  a  matter  of  fact  on  the  trial  there  was  no  contra- 
riety of  testimony,  the  foregoing  facts  being  established  l)y  Hill,  the 
appellant,  and  Coleman,  the  employe  of  the  payees  of  the  note,  and, 
while  denied  in  the  reply,  were  not  contradicted  by  the  proof.  But 
in  their  reply  the  appellees  rely  on  the  following  writings,  signed 
and  delivered,  as  they  allege,  on  the  day  the  note  was  executed,  as 
an  estoppel  against  any  defense  to  note  sued  on  and  as  precluding  a 
iiourt  of  justice  from  relieving  this  timid  and  ignorant  countryman 
from  this  bold  robbery.    The  writings  are  as  follows: 

**JBECOMMENDATION. 

-'•To  all  whom  it  way  concern  : 

**Thi8  is  to  certify  that  J.  Medanich  <fe  Co.,  agent  of  the  Franklin 
Lightning  Rod  Co.,  has  erected  their  copper-covered  lightning  con- 
-duetor  on  my  residence  and  has  done  me  good  work  and  given  satis- 
faction in  every  respect.  I  take  pleasure  in  recommending  them  to 
All  in  need  of  rods.  (Signed.)  **W.  H.  Hill. 

"July  7th,  1888." 

"To  all  whom  it  may  concern  : 

'*This  is  to  certify  that  a  note  executed  by  me  to  J.  Medanich  & 
Ck).  for  $107.10,  due  in  six  months,  is  a  bonaflde  debt  against  me,  and 
there  is  no  offset,  discount  or  counterclaim  or  defense  against  the 
same,  and  the  same  is  good  against  me  for  the  full  amount  thereof, 
iind  will  be  paid  at  maturity  to  said  J.  Medanich  &Co.  or  to  such  per- 
sons as  they  may  assign  said  note  to." 

"Given  under  my  hand  this,  the  7th  day  of  July,  1888. 

"(Signed.)  W.  H.  Hill." 

Appellees  also  attempted  to  avoid  the  allied  want  of  license  by 
filing  one  granted  regularly  to  Medanich,  Shay  &  Co.  (the  company 
l>eing  Freeman),  alleging  that  Shay  had  retired  from  the  firm  and 
that  the  business  was  being  conducted  by  Medanich  &  Freeman,  the 
•surviving  members,  and  this,  we  think,  was  a  valid  license  and  not 
.such  a  transfer  as  the  statute  denounces. 

The  appellee  alleged  that  the  certificate  of  recommendation 
showed  on  its  face  that  the  work  had  been  done  by  the  Franklin 
Lightning  Rod  Company,  which  produced  no  license,  and  that  the 
jilaiutiff  s'  assignees  were  only  agents. 
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The  second  certificate  was  lost,  and  he  alle|:es  want  of  knowlege<»^ 
information  as  to  signing:  it,  ana  that  if  he  did  so  it  was  procured  by 
fraud,  overreaching  and  deceit,  and  with  intent  to  estop  him  in  his 
defense,  of  which  facts  the  plaintiffs  had  notice  before  they  boa^t 
the  note,  and  knew  also  that  the  transaction  and  circumstances  un- 
der which  the  note  originated  were  suspicious  and  sufficient  to  have 
put  them  on  inquiry. 

The  trial  court  properly  instructed  the  jury  on  the  subject  of  the 
alteration  of  the  note  after  its  execution  and  delivery,  and  as  to  its 
procuration  by  fraud,  threats,  etc.,  but  expressly  modified  the  instrac- 
tions  by  telling  the  jury  to  find  for  the  plaintiffs  even  if  they  believed 
the  note  to  have  been  materially  altered  or  had  been  obtained  by 
fraud,  threats,  etc.,  provided  they  further  believed  that  the  plaintii& 
bought  and  became  the  owners  of  the  note  in  good  faith,  relying  on 
the  statements  contained  in  the  two  certificates  named  above,  and 
provided  the  defendant  had  signed  the  papers. 

Thus  is  presented  for  our  consideration  the  real  (question  in  this 
case,  and  that  is,  what  efiect  is  to  be  given  the  certificate  agreeing 
not  to  set  up  any  defense. 

The  court  below  assumed  that  the  note  itself,  containing  an  ateo- 
lute  promise  on  its  face  to  pay  the  .sum  named  at  its  maturity,  and 
importing  absolute  verity,  might  be  impeached  for  fraud  in  its  pro- 
curement, and  yet  the  certificiites  executed  at  the  same  time,  import- 
ing nothing  more  than  is  certainly  and  definitely  implied  in  the 
note,  could  not  be  so  impeached. . 

If  the  maker  may  have  been  overreached  in  the  execution  of  the 
one,  why  may  he  not  have  been  in  the  execution  of  the  other?  And 
if  he  can  im  peach  one,  why  may  he  not  the  other?  The  case  of  Crab- 
tree  v.  Atchison,  decided  by  this  court  on  Oct.  1, 1892  {ante,  313),  is  re- 
lied on  by  the  appellees,  and  who  are  also  the  appellees  here.  In  that 
case  it  is  said  that  **the  writing  delivered  to  the  payees  of  the  note 
and  exhibited  to  the  appellees  by  the  payees  to  induce  them  to  pur- 
chase it,  and  upon,  the  assurances  of  which  they  relied  in  making 
the  purchase,  was  equivalent  to  personal  assurances  made  to  the  ap- 
pellees by  the  appellant,  face  to  face,  to  induce  them  to  make  the 
purchase,  and  upon  which  they  relied  in  making  the  purchase." 

That  is,  that  the  assurances  that  he  had  no  defense  was  a  continu- 
ing, ever-present  and  existing  truth,. asserted  "face  to  face,"  to  ''whom 
soever  it  might  concern,"  and  as  such  must  estop  the  appellee  from 
denying  the  truth  of  such  assurance. 

But  was  not  the  absolute  promise  of  the  appellee  contained  in  the 
other  writing  executed  at  the  same  time  (the  note),  agreeing  to  pay 
the  sum  of  $107.10  in  six  months  after  date  at  the  Bank  of  Com- 
merce of  Owensboro,  Ky..  a  continuing  and  existing  promise,  and 
which  the  payees  were  at  liberty  to  exhibit  to  the  appellees  and  the 
world  as  an  inducement  to  buy  the  paper? 

And  why  shall  the  one  be  said  to  have  the  force  of  a  "face  to  face" 
assurance  that  "the  same  is  good  against  me  for  the  full  amount 
thereof  and  will  be  paid  at  maturity"  any  more  than  the  other  is  a 
"face  to  face"  assurance  that  **I  will  pay  the  sum  of  $107.10,  which"" 
was  the  full  amount  of  the  note,  "in  six  months,"  which  was  at  its 
maturity? 

In  the  case  of  Crabtree  v.  Atchison,  suprUy  the  answer  was  not 
deemed  sufticiently  explicit  to  raise  the  question  of  fraud  in  the  pro- 
curement of  the  certificate,  and  the  case  was  reversed  on  other 
grounds.  The  principle  announced  followed  the  case  of  Wells,  Ac 
v.  Lewis,  i&c,  4  Met.,  269,  and  no  fraud  was  properly  alleged  by  the 
defendant  as  to  the  obtention  of  the  certificate^ 
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We  are  clear  that  there  19  no  difference  in  principle  between  the 
assurance  given  in  the  note  and  that  given  in  the  certificate.  And  yet 
we  know  that  a  subsequent  **race  to  face"  assurance,  given  by  the 
maker  of  a  note,  that  he  would  pay  the  amount  of  it  at  its  maturity, 
is  an  estoppel  against  his  assertion  of  any  defense  thereto.  We  con- 
clude, therefore,  that  as  the  promise  in  the  note  can  not  be  given 
the  force  of  a  personal  and  continued  assurance,  so  can  not  that  effect 
be  given  the  other  and  accompanying  paper.  They  are,  in  effect,  a 
single  transaction,  and  are  to  be  considered  as  if  embodied  in  but  a 
single  paper,  executed  and  delivered  together;  they  stand  or  fall  to- 
gether; what  may  be  used  to  impeach  the  one  may  be  u^ed  to  im- 
peach the  other. 

There  is  not  an  idea  or  thought  expressed  in  the  one  paper  which 
is  not  expressed  in  the  other.  In  the  certificate  we  have  that  which 
is  but  the  extended  meaning  of  the  note — "6o«a  fide  debt  against 
me."  Certainly  the  note  distinctly  imports  as  much.  *'No  offset  or 
discount  or  counterclaim  or  defense;"  of  course  not.  Says  the  note 
by  clear  implication,  ''the  same  is  good  against  me  and  will  be  paid 
at  maturity."  Truly  these  assurances  are  even  in  express  terms  em- 
bodied in  the  note. 

The  case  of  Wells,  <&c.  v.  Lewis,  &c.^  4  Met.,  269,  cited  against  this 
view,  was  where  neither  the  note  nor  the  accompanying  paper  was  at- 
tacked for  fraud.  The  consideration  alone  of  the  note  was  sought  to  be 
impeached,  and  its  makers,  having  voluntarily  given  the  certificate 
that  they  had  no  oflfeet  in  order  to  give  currency  to  their  paper,  would 
have  been  guilty  of  perpetrating  a  fraud  on  the  innocent  holder  if  de- 
fense had  been  allowed. 

If  the  note  and  its  accompanying  '^letter  of  credit"  were  executed 
voluntarily  and  free  from  imposition  and  fraud,  then  recovery  should 
be  had;  if  the  note  or  its  ''certificate  of  good  character"  were  not  so  ob- 
tained, then  whatever  defense,  discount  or  offsett  might  have  been 
used  against  the  original  obligee  may  be  used  against  the  assig- 
nee. 

Such  is  the  purport  of  the  statute  regulating  the  assignment  of  such 
paper.  Moreover,  we  are  by  no  means  certain  that  the  appellees 
were  free  from  notice  sufficient  to  have  put  them  on  inquiry.  They 
had  been  told  by  a  party  from  whom  they  were  seeking  information 
as  to  his  solvency  that  Hill  was  poor;  that  his  brother  was  putting 
up  the  money  with  which  to  buy  the  little  farm;  that  he  was  too 
good  a  man  to  be  imposed  on  by  lightning  rod  men,  and  that  there 
was  certainly  something  wrong  about  the  note.  Upon  presentation  of 
the  note  alone  of  the  appellant,  importing,  as  it  did,  a  valid  consid- 
eration, and  containing  an  express  promise  to  pay  in  the  usual  form, 
a  purchase  would  have  been  more  in  accordance  with  the  usual  course 
of  trade  than  when  the  holder  shows  evidence  of  the  necessity  of  forti- 
fying his  property  by  a  suspicious  overshow  of  virtue.  It  was  a 
statement  on  which  they  had  but  slim  right  to  rely.  It  was  indeed 
calculated  to  arouse  and  excite  suspicion.  An  ordinary  and  unsus- 
picious-looking promissory  note  was  in  bad  company  when  it  had  to 
be  backed  up  by  such  an  unusual  paper. 

The  majority  opinion  of  the  court,  in  Jaqua  v.  Montgomery,  88 
Ind.,  36,  sustains  this  view.  In  that  case  Gregory,  C.  X,  who  de- 
livered one  of  the  opinions,  in  speaking  of  such  an  accompanying 
paper,  says  '*it  looks  too  much  like  the  act  of  the  thief  in  attempt- 
mg  10  cover  up  his  crime." 

The  judgment  helow  is  reversed,  with  directions  to  allow  the  case 
to  proceed  according  to  the  principles  of  this  opinion. 

Chief  Justice  Bennett  dissenting. 
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Chief  Justice  Bennett  delivered  the  following  dissenting  opinion : 

The  appellees,  as  the  assignees  of  J.  Medanich  <&  Co.,  sued  the  ap- 
pellant on  a  note  for  $107.  To  the  plea  of  no  consideration,  fraud 
and  duress  the  appellees  replied  that  they  were  purchasers  of  the 
note  for  value  and  without  notice  of  the  matters  alleged,  and  were 
induced  to  make  the  j)urchase  by  the  representations  of  the  appel- 
lant contained  in  a  writing  signed  by  him  and  delivered  to  Medanich 
&  Co.,  to  be  used  by  them  in  inducing  the  sale  of  the  note,  and 
which  induced  the  appellees  to  purchase  it.  Said  writinK  rep- 
resents the  debt  as  being  do7ia  fide  against  the  appellant;  that 
**  there  is  no  offset,  discount  or  counterclaim  or  defense  against  the 
same;  that  the  same  is  good  against  me  for  the  full  amount  thereof, 
and  will  be  paid  at  maturity  to  said  J.  Medanich  &  Co.,  or  to  such 
persons  as  they  may  assign  said  note  to." 

The  appellees  relied  upon  said  representations  as  an  estoppel  to 
the  defenses  indicate<i,  which  the  lower  court  sustained,  and  which 
the  Superior  Court  afHrmed  (13  Ky.  Law  Rep.,  333).  It  will  be  seen 
that  the  opinion  of  the  majority  of  the  court  reverses  the  lower 
court  and  the  Superior  Court  upon  the  ground  .that  the  estoppel 
plead  was  not  available  if  J.  Medanich  <fc  Co.  had  defrauded  the 
appellant  in  obtaining  the  note  and  writing.  That  this  is  the  mean- 
ing of  the  opinion  there  can  be  no  doubt. 

In  order  for  the  court  to  reach  its  conclusions  it  found  itself  com- 
pelled, althougrh  disclaiming  it  verbally,  to  ignore  and  overrule  the 
cardinal  feature  of  the  law  of  estoppel  as  expressed  by  its  own  re- 
ported decision,  to-wit:  If  a  person,  by  his  false  speech  or  conduct, 
induce  another  person  to  act  diflerently  from  what  he  would  have 
otherwise  actecf,  such  person  can  not  thereafter  deny  the  truth  of 
his  speech  or  conduct  and  show  the  real  truth  of  the  matter,  because 
such  showing  would  be  a  dece{>tion  and  fraud  practiced  upon  an  in- 
nocent person.  Such  person  is  estopped  to  deny  the  truth  of  his 
speech  or  conduct,  although  he  may  have  been  deceived  and  de- 
frauded into  such  speech  or  conduct  by  other  persons,  provided  the 
person  thus  influenced  was  innocent  and  ignorant  of  the  fraud  of 
such  other  persons.  So,  also,  if  such  person  authorizes  a  person  to 
make  certain  assurances  to  another  person,  that  certain  things  are 
true,  and  which  assurances  such  person  does  In  good  faith  act  on  as 
true,  it  is  equally  well  settled  that  the  person  authorizing  the  assur- 
ances can  not  deny  their  truth  ;  for  to  allow  him  to  do  so  would  be 
a  fraud  upon  the  person  thus  acting  upon  them.  In  such  case  the 
person  authorizing  the  assurances  would  not,  as  against  the  person 
acting  upon  them,  be  allowed  to  show  that  the  person  whom  he  au- 
thorized to  make  them  in  his  behalf  had  obtained  the  authority  by 
defrauding  him,  because  the  person  who  acted  on  the  assurance 
would  be,  nevertheless,  defrauded  by  the  person  giving  the  author- 
ity. It  seems  to  be  perfectly  settled  that  if  two  persons  are  de- 
frauded, and  loss  must  fall  upon  one  or  the  other,  that  one  that  aids 
in  bringing  the  fraud  about  must  suflTer  the  consequence^^ — the  loss 
must  fall  on  him.  He,  in  equity,  is  the  wrongdoer.  He  has  eo- 
tnuted  the  authority  to  another  to  say  to  still  another  or  others  that 
he  would  do  so  and  so  in  order  to  induce  them  to  act,  and  if  such 
others  rely  upon  that  information  as  true,  and  act  upon  it,  but  it 
turns  out  that  the  person  giving  the  authority  was  defrauded  by  the 
person  to  whom  it  was  given,  he  must  bear  the  loss,  for  to  allow  the 
person  giving  the  authority  to  repudiate  the  act  because  the  person 
to  whom  he  gave  it  defrauded  him  would  be  to  allow  him  to  defraud 
the  person  who  acted   in  good  faith  upon  the  authority  given. 
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Therefore,  which  one  of  these  innocent  persons  should  bear  the  bur- 
>den  of  the  fraud  ?  I  say  it  is  perfactly  well  settled  that  the  person 
giving  the  authority  must  bear  the  burden,  because  but  for  him  the 
person  acting  on  the  authority  would  not  have  been  defrauded,  and 
he  must  bear  the  loss  as  far  as  such  person  is  concerned  and  look 
4ilone  to  the  person  that  wronged  him  for  redress.  It  may  be  that 
his  hope  from  that  source  is  nonavailing,  but  that  fact  does  not  Jus- 
tify him  in  perpetrating  a  wrong  upon  such  person  whom  he  has  in- 
jduced  to  act  upon  a  falsehood  and  worst  his  condition. 

I  say  that  in  a  case  like  this  it  is  the  fraud  practiced  by  the  person 
upon  another  that  estops  him  from  denying  the  truth  of  his  asser- 
.tion,  upon  the  truth  of  which  the  other  person  has  been  induced  to 
.act  and  change  his  condition. 

The  opinion  holds  that  the  note  and  paper  giving  the  assurance 
that  Hill  had  no  offset  or  defense  to  the  note,  and  it  would  be  paid  to 
the  assignee,  were  simultaneously  executed,  and  must  be  regarded  as 
one  and  the  same  transaction.  And  as  the  promise  contained  in  the 
note  implied  as  much  as  said  writing  expressed,  and  as  the  payor 
was  not  cut  off  from  his  defense  of  fraud,  etc.,  in  the  obtt  ntion  of 
the  note  in  the  hands  of  the  assignee,  so  likewise  he  might  malcethe 
same  defense  to  the  simultaneous  writing,  both  being  but  one  trans- 
action and  subject  to  the  same  defenses  in  the  hands  of  the  assignee. 
This  view  of  the  case  certainly  in  effect  overrules  the  Crabtree  case 
•decided  by  this  court,  and  marked  to  be  reported,  in  October  last, 
for  the  same  written  assurance  was  relied  on  in  that  case  as  in  this 
case,  and  the  pleas  of  no  consideration  and  fraud  made,  and  the  plea 
of  estoppel  made  to  said  pleas  as  in  this  case ;  and  this  court,  all  of 
the  Judges  concurring,  decided  that  the  assurances  given  in  said 
writing,  and  which  Induced  the  assignee  to  make  the  purchase, 
estopped  Crabtree  from  asserting  the  truth  by  showing  no  considera- 
tion and  fraud. 

Say  what  you  please,  but  I  have  given  the  plain,  practical  mean- 
ing of  the  decision,  which  is  another's  will  in  effect  overruled.  But 
the  court  seems  unable  to  see  the  difference  l)etween  the  note's 
promise  and  the  promise  contained  in  the  agreement ;  but  let  usi^ee 
if  there  is  not  a  wide  and  valid  difference.  A  promissory  note,  by 
chapter  22,  section  0,  General  Statutes,  is  subject  to  all  defenses  in 
the  hands  of  an  assignee  that  might  be  used  against  the  payee;  there- 
fore, the  promise  to  pay  contained  in  the  note  is  made  subject  to  de- 
fenses, etc.,  but  it  is  undoubtedly  the  law  that  the  payor  may  agree 
.aud  bind  himself  for  a  valuable  consideration  to  make  no  defense  as 
against  the  payee ;  and  also  he  may  without  the  valuable  considera- 
tion estop  himself  from  making  defenses  as  against  an  assignee  of 
Jthe  note.  Why?  Because  if  he  gives  assurance  to  the  assignee 
that  the  note  is  not  subject  to  defense  and  the  assignee  is  induced  to 
buy  it  upon  the  faith  of  that  assurance,  the  maker  would  commit  a 
fraud  upon  him  if  allowed  to  deny  the  truth  of  the  assurance, 
therefore,  to  prevent  the  fraud,  he  is  estopped  to  deny  it.  But  the 
opinion  says,  if  it  is  a  simultaneous  agreement,  it  becomes  a  part  of 
the  note,  and  the  rule  does  not  apply. 

Well,  suppose  the  agreement  was  contained  in  the  note  itself  and 
the  assignee  should  be  induced  to  purchase  it  upon  the  faith  of  the 
.assurance,  would  not  the  maker  be  estopped  to  deny  it  ?  Why  not  ? 
The  assurance  is  an  agreement,  not  an  essential  part  of  a  simple 
promissory  note,  but  an  addition  to  it.  The  simple  promise  by  the 
-note  to  pay  is  made  subject  to  all  defenses  in  the  hands  of  the  assig- 
nee that  could  be  made  against  the  payee,  and  the  agreement,  al- 
though contained  in  the  note,  is  an  addition  or  collateral  to  the 
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simple  promise  and  estops  the  payor  from  setting  up  defenses  a» 
against  the  assignee,  because  of  the  fraud  that  he  would  practice- 
upon  him  by  so  doing. 

Now,  as  to  the  simultaneous  agreement  not  affecting  an  estoppel, 
it  seems  that  this  court  is  fully  committed  the  other  way. 

In  the  case  of  Barbaraux  v.  Barker,  4  Met.,  47,  the  appellant  and 
Halbrooke  executed  to  each  other  their  respective  proniifiaar3r 
notes  for  preceding  indebtedness,  agreeing  that  each  might  use  the 
note  executed  to  him  for  the  purpose  of  raising  money.  Barbaraux, 
at  the  time  he  executed  his  note,  gave  to  Holbrooke  a  writing,  say- 
ing :  *'  You  may  use  my  notes  anywhere  you  can,  except,"  etc.  To 
a  suit  by  Holbrooke,  assignee  on  the  note  executed  by  Harbaroux, 
the  latter  plead  Halbrooke's  note  as  an  oflSset,  but  the  court  held 
that  Barbaraux  was  estopped  from  pleading  the  offset  against  the 
assignee,  because  to  allow  it  would  be  a  ''fraud"  upon  him. 

In  the  case  of  Meth  v.  Stone,  17  B.  M.,  170,  the  assignee's  agent 
asked  the  maker  of  the  note,  before  the  assignment,  if  the  note  was 
all  right,  and  he  replied  that  it  was  and  would  be  paid  at  maturity; 
and  upon  the  faith  of  which  the  note  was  purchased,  it  was  held 
that  the  maker  was  estopped  from  making  defense  to  the  note  in 
the  hands  of  the  assignee,  because  it  would  be  a  fraud  upon  him. 

Now,  the  two  cases  in  4  Met.— one  referred  to  in  the  opinion — show 
that  the  agreements  that  estopped  the  makers  of  the  instruments 
were  made  simultaneously  with  the  promises,  and  that  the  coort 
held  such  simultaneous  agreements  to  work  an  estoppel  in  favor  of 
the  assignee.  And,  without  fatigueing  the  reader  with  any  more 
citations,  I  can  assure  him  that  there  are  many  more  authorities*  in- 
cluding this  court,  to  the  same  effect.  But  it  is  said  that  in  as  much 
as  the  simultaneous  writing  was  obtained  by  fraud,  Mr.  HiU  is  not 
estopped  from  defending,  although  innocent  parties  were  induced! 
by  the  assurance  to  buy  the  note.  But  it  seems  to  me  that  this  view- 
destroys  in  a  great  measure  the  doctrine  of  estoppel,  the  controlling 
and  essential  feature  of  which  is  to  prevent  fraud  by  estopping  a  pei^ 
son  whose  assurance  hss  been  given  to  induce  others  to  act,  and  bat 
for  which  they  would  not  have  thus  acted,  from  denying  the  truth 
of  the  assurance.  To  allow  the  person  giving  the  assurances  to  say 
he  was  mistaken  or  he  was  defn^uded  into  making  them  by  a  third 
person  would  defeat  the  very  object  that  equity  has  in  view  in  estop- 
ping him,  and  strip  the  doctrine  of  its  beauty,  for  there  is  nothing 
more  repulsive  to  honesty  and  fair  dealing  than  to  allow  a  perst>n  to 
say  it  is  true  ••!,  in  order  to  induce  you  to  buy  this  note  at  its  fair 
value,  agree  with  you  that  it  would  be  subject  to  no  defense  in  your 
hands,  and  it  would  be  promptly  paid  to  you,  and,  thus  induced,  you 
did  buy  it  at  its  fair  value  ana  without  notice  of  any  infirmity;  bat 
as  the  person  to  whom  I  gave  the  assurance  in  order  for  him  to  give 
it  to  you  obtained  the  assurance  by  fraud,  I  am,  therefore,  author- 
ized to  defrrtud  you."  "But,"  says  the  other  person,  '*it  is  well  settled 
that  if  a  loss  is  to  fall  upon  either  of  us  by  reason  of  the  fraud  of 
that  other  person  it  should  fall  upon  you.  because  you  authorized 
him  to  give  me  your  assurance,  which  he  did,  and  by  which  I  was 
influenced  to  make  the  purchase;  and  I  did  not  know,  and  had  no 
reason  to  believe,  that  he  obtained  the  assurance  frc»m  you  by  fraud: 
but  you,  nevertheless,  gave  out  the  aasurance  and  caused  the  fraud 
to  be  practiced  up<m  me.  You  should,  therefore,  bear  the  loss,  and 
not  me,  who  is  entirely  innocent."  "Oh,  oh !"  says  the  other,  "you 
forget  that  the  written  assurance  that  I  sent  you  by  that  person  was 
made  simultaneously  with  said  note;  therefore,!  am  not  estopped 
to  deny  it  even  as  against  you,  an  innocent  purchaser,  deceived  and 
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defrauded  by  the  assurances  Riven  out  by  me,  that  it  was  obtfiinedi 
from  me  by  fraud;  but  if  I  had  sent  it  out  Just  an  hour  or  two  after- 
wards as  an  independent  agreement  you  would  have  had  me  bound  ^ 
hard  and  fast,  but,  as  it  is^  I  have  got  you,  old  boy,  the  loss  must 
fall  upon  you,  and  1  go  scot-free.  It  is  true  I  recognize  the  equity 
of  the  rule  that  if  I  give  out  assurances  intending  you  to  act  on  them 
as  true,  and  you  do  act  upon  them  as  true,  I  can  not  thereafter  say, 
so  far  as  you  are  concerned,  they  were  untrue,  if  ray  saying  so  would 
affect  your  rights  acquired  upon  the  faith  of  those  assurances,  al- 
though the  assurances  were  obtained  from  me  by  the  fraud  of  the 
person  that  gave  them  to  you  for  me,  because  it  would  be  a  fraud 
upon  you  for  me  to  do  so;  and,  although  I  was  defrauded  by  such, 
person  into  giving  the  assurances  upon  which  you  acted^  I  should 
bear  the  loss  instead  of  you,  because  the  loss  should  fall  upon  the  one 
that  caused  it ;  and  as  I,  so  far  as  you  are  concerned,  caused  it,  I 
should  bear  the  loss  and  not  you;  but  the  court  has,  luckily  for  me, 
but  wholly  unexpected  by  me,  come  to  my  relief  because  I  happened 
to  execute  a  note  about  the  same  time  that  I  executed  the  assurances 
upon  which  you  acted,  which  was  obtained  from  me  by  the  fraud  of 
another  person,  and  which  fraud  releases  m^  and  shifts  the  loss  upon 
you,  who  had  nothing  whatever  to  do  with  the  fraud  upon  me,  but 
was  an  innocent  party  all  the  way  through.  Natural  justice  re- 
quires that  I  should  bear  the  loss  instead  of  you,  because  I  sent  those 
assurances  to  you  independently  of  the  simple  promise  in  the  note 
as  an  additional  inducement  to  you  to  buy  the  note.  But  law  is  law, 
and  thus  it  is  recently  written,  and  we  are  all  bound  thereby."  '*But 
here  are  the  Met.  cases,  the  B.  M.  cases  and  others,  and  lastly  the 
Crabtree  case,  that  say  the  fact  that  the  agreement  was  made  simul- 
taneously with  the  note  makes  no  difference;  that  the  agreement  is- 
not  merely  a  simple  promise  to  pay  and  subject  to  all  defenses,  but 
it  is  a  substantial  agreement  that  binds  the  party,  and  he  is  estopped 
to  deny  it  if  the  denial  affects  the  rights  of  the  person  acquired  upon 
the  faith  of  the  agreement."  *'Yes,  yes;  that  is  all  true,  but  you  had 
iust  as  well  take  leave  of  the  late  lamented  Crabtree,  who,  in  Octo- 
ber, 1892,  was  required  to  pay  out  his  hard  dollars  because  he  was 
estopped  from  denying  the  truth  of  this  same  agreement,  because 
the  denial  would  defraud  you.  But  in  February,  1893,  there  was 
new  light  turned  on  by  Indiana,  and  lam  released  from  the  very 
same  obligation,  because  the  fraud  1  perpetrated  upon  you  does  not 
estop  me  from  showing  that  that  sweet-scented  geranium  that  I 
sent  to  you  as  the  bearer  of  my  assurances,  and  upon  which  you 
acted  in  good  faith,  acted  the  rascal  with  me,  and  in  order  to  get 
even  with  him  I  am  privileged  under  the  sporadic  decision  of  Indiana 
to  act  the  rascal  with  you  and  mulch  you  for  acting  upon  the  truth 
of  the  assurances.  You  should  have  known  better,  you  idiot.  And 
for  your  folly  you  must  bear  the  loss— not  me.  I  should  have 
known  better!  How  could  I  have  known  better?  '*  Instinct,  in- 
stinct, Hal,  is  a  great  thing— you  should  have  known  better  on 
instinct." 

But  there  is  another  precedent  in  favor  of  the  Indiana  opinion  that 
I  came  near  forgetting.  I  allude  to  the  celebrated  speech  of. Old 
Man  Sixty  before  Judge  Cissell,  of  Henderson,  Ky.  He  said : 
'•Everybody  cheats  me  and  I  cheats  everybody,  and  everybody  dat 
I  cheats  must  submit,  because  everybody  cheats  me.  Dat  is  equity 
for  you,  sir." 

But  it  is  stated  in  the  opinion  that  the  Crabtree  opinion  was  re* 
versed  on  *' other  grounds."  Well,  it  was  reversed  upon  the  one 
ground  of  error  in  the  lower  court  as  to  the  order  of  argument ;  but 
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is  as  true  as  truth  itself  that  it  was  in  all  other  respects  affirmed,  be- 
cause, the  simultaneous  writing  having  induced  others  to  act,  Mr. 
<;rabtree  would  have  committed  a  fraud  upon  them  had  he  been 
allowed  to  deny  the  truth  of  the  writing. 


CrAJG  iV.  WXLCQX'S  EX'OR,  &C. 

(Filed March  30,  189a— iVb/  to  be  reported.) 

Sale  of  rfiil property — Contingent  remainders — Trusts— ku  executor  to  whom 
^an  estate  is  devised  in  trust  for  the  testator's  iufaot  daughter  daring  her 
life,  remainder  to  her  children,  and  in  the  event  of  her  death  aanaarried.  or 
rwithoQt  issue  attaining  the  age  of  twenty-one  years,  then  remainder  over  to 
oertain  parties,  holds  the  testator's  estate  as  a  trustee  for  the  benefit  of  tbe 
devisees  designated,  and,  under  the  amendment  of  April  15,  IS82,  to  section 
498  of  the  Civil  Code,  by  joining:  all  the  parties  in  interest,  may  maintain 
•an  action  for  the  sale  of  unproductive  real  estate  for  r^iinvestment  when  he 
alleges  and  proves  that  snoh  eale  would  be  beneficial  to  all  the  parties  con- 
cerned. And  since  the  proceeds  of  the  sale  are  to  be  paid  into  coart  for  re- 
investment no  bond  is  required  of  the  trustee  before  or  after  the  sale. 

Orlando  P.  Schmidt  for  appellant. 

James  W.  Bryan  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Hazelrigg, 

Jesse  Wilcox,  by  his  will,  duly  predated  in  the  Kenton  County 
■Court,  provides  for  the  payment  of  his  debts,  etc.,  out  of  that  por- 
tion of  his  estate  that  is  thereinafter  placed  under  the  control  of  his 
executors  and  the  survivor  or  survivors  of  them,  and  which  was  not 
sijecially  bequeathed  to  others.  He  confers  on  them  and  the  survi- 
vors of  them  all  other  power  and  authority  which  he  could  give  or 
-confer  in  the  premises  and  all  the  power  and  authority  which  they 
needed  in  order  to  carry  into  full  effect  and  execution  all  jind  singu- 
lar the  provisions  and  purposes  of  his  will,  including  the  power  to 
'rebuild  in  case  of  damage  or  destruction  by  fire  or  otherwise,  etc. 

He  instructed  his  executors  to  pt^y  his  widow*ed  sister  $200  annually 
during  her  lifetime. 

After  providing  for  the  payment  of  other  specific  sums  to  his 
nephews  and  nieces,  he  gave  to  his  only  daughter,  Jesse,  th^i  a 
ininor,  a  life  interest  in  the  remainder  of  his  estate  of  every  kind 
-and  description,  to  have,  hold  and  enjoy  the  income  of  the  same  dur^ 
ing  her  natural  life.  If  she  married  and  was  blessed  with  children 
they  were  to  enjoy  the  same  with  her.  After  the  death  of  the 
daughter  then  her  children,  if  any^  were  to  have  the  benefit  and 
full  enjoyment  of  the  said  life  interest  in  equal  proportions  until  the 
youngest  shall  have  reached  its  majority,  when  the  entire  property 
^'aR  to  be  divided  i^mong  the  surviving  children.  In  the  event  of 
4iie  child's  death  without  issue,  or  without  issue  attaining  the  age  of 
twenty-one  years,  then  the  judge  of  the  circuit  court  where  the  home 
of  his  daughter  was  in  her  lifetime  was  to  appoint  a  suitable  agent  or 
commissioner  to  sell  theproi»erty  and  efl'ects  remaining  and  pay  the 
proceeds  into  court,  less  costs,  and  one-half  the  same  was  to  be  given 
theNew  Jerusalem  Printing  and  Publishing  Society,  located  in  the 
^ity  of  New  York,  and  the  other  half  to  his  nephew  and  niectt 
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named  theretofore,  the  latter  to  take  life  estates  with  remainder  to- 
their  children. 

Crawford,  one  of  the  appellees,  alone  of  the  two  executors  ap- 
pointed in  the  will  qualified.    He  took  charge  of  the  property,  and 
since  1876  has  controlled  and  managed  it  in  pursuance  of  the  pro- 
visions of  the  will.    Finding  the  real  estate  in  Covington  unproduc- 
tive, the  houses  becoming  dilapidated  and  in  need  of  expensive 
repairs,  he  brought  this  action,  in  Novenibtr,  1891,  in  conjunction  with, 
the  daughter,  Jessie  Wilcox  Wilson  (she  having  married),  and  her 
husband,  also  Mildred  Wilson,  a  minor,  the  child  of  Jessie  Wilcox 
Wilson,  who  sued  by  her  next  friend,  W.  A,  Crawford,  and  the 
nephew  Hud  nieces  named  as  contingent  remaindermen  in  the  will 
of  the  testate,  as  plaintiffs  against  the  New  Church  Board  of  Publi- 
cation, alias  the  New  Jerusalem  Printing  and  Publishing  Society,  of 
New  York,  as  defendant,  netting  up  the  provisions  of  the  will,  the 
unproductiveness  of  the  realty  under  his  control  and  the  beneficial^ 
results  to  be  attained  from  the  sale  of  the  property,  and  the  reinvest- 
ment of  the  proceeds  in  other  and  more  productive  estate.    The 
chancellor  granted  the  relief. 

The  appellant,  Craig,  became  the  purchaser  of  one  of  the  parcels 
sold,  but  resists  a  confirmation  of  the  sale  because  of  alleged  irregu- 
larity in  the  proceeding.  He  insists  that  this  is  an  action  under  sec- 
lion  491  of  the  Civil  Code,  providing  for  the  sale  of  real  property 
and  the  reinvestment  of  its  proceeds;  and  as  no  bond  was  executed^ 
or  other  rt^quirements  of  that  >ecti(in  were  complied  with,  the 
judgment  of  sale  and  the  sale  itself  were  absolutely  void  and  no  title 
could  pass  to  the  purchaser;  but  we  do  not  think  that  this  was  an 
action  under  that  section,  but  one  under  the  amendment  of  Aprils 
1882  (Carroll's  Civil  Code,  page  241),  providing  **  that  when  lands 
are  held  in  trust  by  one  person  for  the  life  of  another,  with  remain- 
der over  to  a  class  of  persons  or  to  any  person  not  ascertained  or  to 
be  ascertained  until  the  death  of  the  person  upon  w^hose  life  such 
estate  for  life  is  made  to  depend,  *  *"  *  it  shall  be  competent  for 
the  circuit  courts  or  courts  of  like  jurisdiction  in  the  county  in  which 
such  land  or  a  part  thereof  is  situate,  in  an  action  to  which  all  per- 
sons having  a  present  or  vested  interest  in  such  land  are  parties,  to 
direct  the  trustee  to  either  sell  or  mortgage  such  land  ;  but  in  such 
action  it  must  be  averred  and  proven  to  the  court  that  such  sale  or 
mortjjcage  would  be  beneficial  to  all  the  parties  concerned,  and  facts 
showing  such  benefits  must  be  alleged  and  proven,''  and  the  deed  or 
mortgage  so  executed  **^ shall  have  the  same  effect  as  if  executed  by 
every  person  having  a  vested  or  contingent  interest  in  or  ownership 
of  such  land,  and  as  if  executed  by  all  persons  or  classes  who  could 
take  under  the  limitations  or  provisions  of  said  deed,  *  *  *  and 
as  if  every  claimant,  present  or  future,  under  such  deed  or  power 
was  under  no  disability." 

It  seems  to  us  that  the  executor  was  a  trustee.    His  duties  were- 
not  merely  to  pay  debts  and  legacies,  but  the  body  of  the  property 
was  put  under  his  *' control,"  out  of  which  he  was  to  pay  the  in- 
come to  the  widow  and  child  of  the  testator  and  an  annual  sum  to 
one  of  the  legatees  **  during  her  lifetime."    He  appointed  two  execu- 
tors and  exi)ected  them  both  to  qualify,  and  upon  the  death  of  one 
he  continues  the  powers  given  to  the  "  survivor,"  thus  showing  the- 
permanency  of  the  power  and  authority  granted  to  carry  into  efllect 
the  provisions  and  purposes  of  the  will,  including  power  to  rebuild 
the  houses,  etc. ;  and  the  trustee  held  for  the  life  of  the  daughter,, 
Iklrs.  Wilson,  with  remainder  over  to  a  class— her  children,  if  she- 
liad  any,  or  if  she  had  none,  or  none  reachingthe  age  of  twenty-one,,. 
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then  over  to  others.  These  were  all  parties  to  the  action,  and  uro 
think  it  matters  not  in  this  proceeding  whether  they  are  before  tbe 
^ourt  as  plaint!  fl^  or  as  defendants.  This  amendment  requires  tbe 
execution  of  nobond  by  guardian  or  committee  for  the  obvious  reaaoD 
that  such  fiduciaries  do  not  get  the  proceeds  of  the  sale,  the  jmo- 
vision  being  that  "  the  proceeds  of  the  sales  authorized  by  this  sec^ 
tion  shall  be  paid  into  court  and  shall  be  reinvested  by  the  court," 
etc. 

It  is  necessary  to  aver  and  prove  facts  showing  the  sale  to  be  bene- 
ficial to  all  the  parties  concerned,  and  this  was  alleged  in  this  case 
and  shown  beyond  question.  The  amendment  of  April,  1882,  was  a 
substantial  reenactment  of  the  second  section  of  an  act  amending 
chapter  86  of  the  Revised  Statutes,  approved  February  16,  1858,  and 
sales  and  reinvestments  were  upheld  under  that  act  in  proceedings 
similar  to  the  one  now  under  consideration.  (Paul  v.  I^aul,  dc.,  3 
Bush,  484,  and  Evving  v.  Riddle,  <fec.,  8  Bush,  568.) 

The  ease  of  Burnett  v.  Bull,  81  Ky.,  127,  relied  on  by  the  appel- 
lant, was  one  under  section  491  of  the  CJode.  We  find  no  case  de- 
termined under  the  amendment  of  April,  1882,  but  obvioasly  the 
same  construction  should  be  adopted  in  considering  it  as  was  adopted 
when  the  analogous  section  of  the  act  of  1858  was  considered  and 
construed. 

The  appellant,  Craig,  gets  a  good  title  under  his  purchase,  and  the 
judgment  to  that  efl'ectis  affirmed. 


Christie,  &c.,  v.  Garrity,  Ac. 
{Filed  Apr.  1, 1893— iVb^  to  be  reported.) 

1.  The  attorney  appointed  to  defend  for  a  nonrestdeftl  defendant  shoald  state 
in  his  report  to  the  court  that  he  has  been  employed  by  the  defendant  to 
represent  him,  if  snoh  be  the  fact,  and  when  the  attorney  files  an  answer 
and  report,  in  which  no  ench  statement  is  made,  it  will  not  be  presumed  that 
be  represents  or  appears  for  the  nonresident.  In  snoh  case  the  proceeding 
against  the  defendant  must  be  regarded  as  against  one  only  construe tiTelj 
sammoned. 

2.  Actions — Complicated  accounts — In  this  proceeding,  where  the  aotions  of 
two  creditors  against  a  debtor  are  consolidated  and  where  there  are  contro- 
versies between  the  parties  to  the  actions  and  the  accounts  are  lengthy  and 
yery  com  plicated,  where  it  appears  that  the  chancellor  rendered  a  judgment 
without  reference  to  a  commissioner  and  the  grounds  of  the  judgment  do 
not  appear  in  the  record,  it  must  be  reversed  when  several  errors  in  the 
credits  and  charges  against  the  parties  appear. 

3.  Same--jHdgnient  not  prayed  for — It  is  error  to  enter  a  judgment  in  favor 
of  the  defendant,  against  the'  plaintiff,  when  the  defendant  was  only  con- 

.strnctively  summoned,  did  not  appear  in  the  action  and  did  not  pray  for 
any  judgment. 

4.  Same — It  was  error  to  adjudge  that  such  defendant  was  entitled  to  cer- 
tain land  which  he  did  not  claim  and  had  previously  conveyed  to  one  of  the 
plaintiffs. 

6.  IJu  allowance  of  $3,000  to  tJie  attorney  for  the  nonreiident  defendant  vas  ««- 
proper, 

Charles  Pattison  and  Qeo.  B.  Eastin  for  appellants. 

5.  S.  Russell  and  C.  S.  Hill  for  appellees. 
Appeal  from  Marion  Circuit  Court. 
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Opinion  of  the  court  by  Judi^e  Hazelrigg. 

The  appellee,  Garrity,  and  the  appellant,  the  Second  National 
Bank  of  Warren,  Ohio,  each  brought  suit— the  one  in  the  Marion 
and  the  other  in  the  Taylor  Circuit  Court — against  the  appellee,  H. 
G.  Stratton,  and  each  sued  out  attachments  against  his  property. 
Btratton  was  proceeded  against  as  a  nonresident.  He  had  been  en- 
gaged as  agent  for  Garrity  in  the  purchase  of  lumber  at  Cauipbells- 
ville,  Ky.,  and  his  transactions  were  numerous  and  complicated. 
His  dealings  also  with  the  bank,  or  with  the  appellant,  Christie, 
who  represented  the  bank,  were  also  on  a  large  scale,  and  his 
accounts  complicated. 

The  action  in  Taylor  was  transferred  and  consolidated  with  that 
in  Marion  county.  Garrity  controverted  the  claim  of  the  bank,  and 
also  sought  to  set  aside  a  conveyance  of  some  sixteen  hundred  acres 
of  land  made  by  Stratton  to  the  bank  in  payment  of  his  indebted- 
ness to  it  some  months  before,  on  the  ground  that  it  had  been  paid 
for  with  his  (Garrity's)  money. 

The  appellee,  C.  S.  Hill,  jr.,  was  appointed  attorney  for  the  no'h- 
resident  (Stratton)  and  in  the  Garrity  suit,  and,  without  reporting 
whether  he  had  been  employed  by  the  nonresident  to  represent 
him,  as  is  made  his  duty  in  case  of  such  employment,  filed,  in 
March,  1889,  what  purported  to  be  an  answer  controverting  the 
claims  of  Garrity.  He  appears  to  have  taken  some  part  in  the  prep- 
aration of  the  case,  and  just  before  the  final  judgment,  in  December, 
1891,  he  filed  his  report  as  nonresident  attorney,  saying  that  he  had 
informed  the  nonresident  of  the  proceedings  against  him,  and  that 
he  did  not  believe  him  to  be  indebted  to  plaintifl'  in  any  sum,  and 
asking  the  court's  protection. 

After  the  Ctmsolidaticm  of  the  two  cases  and  the  completion  of  the 
pleadings,  the  main  question  before  the  court  was  the  ascertainment 
of  the  state  of  account  between  Stratton  and  these  plaintifis  respec- 
tively. The  witnesses  were  not  very  numerous,  but  statements  and 
exhibits  involving  hundreds  of  items  and  calculations  are  filed,  such 
as  usually  grow  out  of  large  sawmill  operations  and  extensive  ship- 
ments of  lumber.  The  chancellor,  however,  without  a  reference  to 
a  commissioner,  undertook  to  audit  the  complicated  accounts,  or,  at 
least,  render  judgment  between  the  parties. 

No  basis  is  given  in  the  judgment  for  the  court's  conclusion,  and 
ordinarily  we  should  assume  it  to  be  correct;  but  after  a  review  of 
the  testimony  and  examination  of  the  issues  as  presented  by  the 
pleadings,  we  are  constrained  to  reverse  his  judgment. 

First.  He  has  evidently  failed  to  give  the  bank  credit  for  the  sum 
of  $4,600  due  from  Stratton  when  he  first  came  to  Kentucky.  Some 
feeble  attempt  is  made  to  draw  the  conclusion  from  the  testimony  of 
Christie  that  this  debt  was  paid  by  other  securities  left  in  Ohio  :  but 
that  it  was  unpaid  is  evident,  and  in  fact  the  proof  of  its  validity  is 
uncontradicted. 

Second.  The  proof  supposed  to  sustain  the  charge  that  Stratton 
bought  the  1,600-acre  tract  of  land  with  Garrity's  money  is  insufift- 
cient  for  that  purpose.  Hoskins  alone  testifies  on  this  point.  He 
says:  **  I  think  I  gave  him  (TartarJ  in  cash  $250  and  check  for  $800. 
*  *  *  I  think  it  was  to  be  used  in  buying  some  land  of  Butler, 
Mowser  &  Co."  This  is  unsatisfactory,  to  say  the  least.  There  is 
no  evidence  of  what  this  land  cost,  and  even  if  the  $550  thus  put  in 
was  Garrity's  money  it  does  not  follow  that  he  is  the  ow*ner  of  the 
land. 

Third.  The  chancellor  adjudges  that  *•  StraUon  recover  of  the  bank 


.,y,tized  by  Google 


912  BOHANNON,    &C.    V.    TRAVIS,    &C. 

the  sum  of  $3,907.40,"  with  interest  and  costs,  and  this  in  spite  of  the- 
fact  that  8tratton  nowhere  asks  any  relief,  and  nowhere  shows  him- 
self entitled  to  any,  and  in  his  deposition  taken  in  the  case' at  i*po- 
kane,  Washington,  testifies  that  he  was  indebted  to  Christie  and  the 
bank  in  a  very  largfe  sum. 

Fourth.  After  griving  Stratton  this  unsolicited  jud^m«nt  the  title 
was  adjudgred  in  him  to  a  tract  of  2,900  acres  of  land,  which  he  had 
theretofore  in  due  form  conveyed  to  Christie  in  payment  of  what  he 
insists  was  a  just  debt ;  indeed,  Christie  and  the  bank  had  paid  the 
deferred  payments  on  it  of  some  $4,000,  and  had  also  paid  Stauffer 
the  first  purchase  money  note,  with  interest  and  costs,  amounting 
to  $2,849.65,  and  on  which  suit  had  been  brought  against  Stratton. 

Fifth.  After  thus  enriching  Stratton,  a  special  chancellor,  on  mo- 
tion of  the  nonresident  attorney,  adjudges  such  attorney  the  sum  of 
$3,000  as  his  fee  in  the  case.  A  lien  is  given  him  on  the  $3,900  judg- 
ment against  the  bank,  and  a  lien  also  on  the  2,900  acre  tract.  To 
this  allowance  no  one  excepts  save  Christie  and  the  bank. 

S;xth.  Stratton  is  treated  as  if  personally  before  the  court.  He 
must  be  regarded  as  being  only  constructively  summoned.  If  the 
corresponding  attorney  be  employed  after  his  appointment  the  law 
makes  it  his  duty  to  so  state.  In  this  case  the  attorney  so  ap}>olnted 
does  not  so  state,  and,  moreover,  files  the  usual  report  as  attorney 
for  the  nonresident,  making  no  reference  to  the  former  pleading 
purporting  to  be  an  answer.  This  answer  is  not  signed  or  sworn  to 
by  Stratton,  and  neither  it  nor  tlie  report  are  filed  in  the  case  in 
which  Stratton  is  given  the  judgment.  No  bond  is  executed  by  Gar- 
rity,  such  as  section  410  of  the  Civil  Code  requires  of  plaintiffs  ob- 
taining judgments  against  parties  only  constructively  suramonedy 
and  no  aflBdavit  made  as  provided  by  section  230  thereof. 

Let  the  judgment,  including  the  orders  as  to  the  allowance,  be  re- 
versed and  set  aside. 

On  the  return  of  the  case  it  should  go  to  the  court's  commissioner 
in  order  that  a  just  accounting  may  be  had  between  the  parties. 


BoHANNOX,  &c.  V.  Travis,  <fec. 
(.Filed  Feb.  16,  1893.) 

1.  A  wife  can  not  convey  land  held  hy  her  as  general  estate  to  her  husband  or  an- 
other  person  in  any  other  manner  than  that  authorized  by  section  20,  chapter 
24,  General  Statutes,  which  is  by  joint  deed  of  her  husband  and  herself,  or 
by  a  separate  deed  executed  by  her  after  the  husband  has  first  conveyed  his 
interest  therein.  Therefore,  a  deed  executed  by  the  wife  alone,  by  which 
she  attempted  to  convey  to  her  husband  land  held  by  her  as  her  t^enerai  es- 
tate, did  not  pass  the  legal  title  to  him. 

2.  Contracts  between  husband  and  wife — Equity — Conveyances — Although  post- 
nuptial contracts  between  husViand  and  wife  are  void  at  law,  equity  wilU 
under  particular  ci  room  stances,  give  full  effect  and  validity  to  them  at  the 
request  of  either  the  husband  or  the  wife.. 

But  equity  will  not  enforce  a  contract  between  a  husband  and  wife  in  favor 
of  either  unless  it  is  fair  and  j:U8t,,  founded' on^  a  valuable  consideration  and 
reasonably  certain  as  to  its  stipulation  and  the  circumatancea  under  which 
it  was  made. 

In  this  case  a  court  of  equity  is  asked  to  enforce  a  parol  contract  be- 
tween a  husband  and  wife  concerniirg  the  wife's  real  estate  twenty>eight 
years  after  it  was  made  and  after  the  death  of  the  wife;  the  evidence  does 
not  show  any  valnable  consideration'  for  the-  alleged*  contract  or  with  cer^ 
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tainty  the  terms  or  the  cironmstanoes  attending  it,  therefore  its  specific  ex- 
eontion  shoold  be  ref osed. 

Jep.  C.  Johnson  and  W.  A.  Taylor  for  appellants. 

Wm.  B.  Noe  for  appellees. 

Appeal  from  McLean  Circuit  Goart. 

Opinion  of  the  court  by  Judsre  Lewis. 

In  1858  Jacob  Moone,  bachelor,  married  Adel  Green,  widow,  hav- 
ing one  child,  though  there  was  no  issue  of  their  marriage.  And  in 
1860  D.  M.  White  conveyed  to  her  a  tract  of  about  100  acres  of  land, 
which  they  occupied  until  her  death  in  1888;  but  in  1889  Jacob 
Moone  attempted  to  convey  and  pass  to  C  B.  and  Sallie  Travis  ab- 
solute title  to  47  acres,  supposed  to  be  half  the  tract. 

This  action  was  brought  in  1891  by  A.  K.  Bohannon  and  two 
other  grandchildren,  only  heirs  at  law  of  Adel  Moone,  to  recover  of 
C.  B.  and  Sallie  Travis  the  parcel  of  47  acres  which  they  hold  posses- 
sion of  and  claim  under  the  deed  from'  Jacob  Moone,  who  was  also 
made  party  defendant,  though  has  since  died. 

As  defense  it  is  stated  in  the  answer  that  Jacob  Moone  in  fact 
purchased  the  100  acras  from  White  at  the  price  of  $600,  of  which 
$315  was  at  the  time  advanced  and  paid  by  Adel  Moone ;  but,  at  her 
request  and  under  agreement  between  them,  the  deed  was  made  to 
her  for  the  only  purpose  of  securing  repayment  of  the  money  she  so 
advanced;  that  thereafter  and  until  her  death  the  47  acres  was 
treated  and  recognized  by  both  and  used  by  him  as  his  own  land. 
It  is  further  stated  and  shown  by  written  instruments  filed  as  ex- 
hibits that  March  12, 1870,.  Adel  Moone  executed  a  bond  by  which 
she  covenanted  to  convey  by  April  1st,  to  Jacob  Moone,  half  the  100 
acres,  and  in  1874  she  did  attempt  to  convey  directly  to  him,  by  deed 
executed  and  acknowledged,  47  acres  identified  and  described  as  waa 
subsequently  done  in  his  deed  of  1889  to  Travis. 

The  effect  of  the  deed  from  White  was  to  invest  Adel  Moone  with 
legal  title  to  the  100  acres,  and,  being  her  general  estate,  she  could 
not  convey  it  in  any  other  manner  than  directed  in  section  20,  chap- 
ter 24,  General  Statutes,  as  follows:  '*  The  conveyance  maybe  by 
the  ioint  deed  of  husband  and  wife  or  by  separate  instrument,  but 
in  the  latter  case  the  husband  must  first  convey,  or  have  theretofore 
conveyed.  The  deed  as  to  the  husband  mav  be  acknowledged  and 
proved  and  recorded  as  heretofore  provided." 

It  is  manifest  the  deed  in  question  was  not  executed  in  the  man- 
ner required  by  statute,  for,  he  being  the  grantee,  it  was  not  nor  . 
could  bie  a  Joint  conveyance  of  husband  and  wife,  nor  did  or  could 
he  by  separate  instrument  convey.  And  as  a  wife  can  not,  inde- 
pendent of  the  statute,  by  deed  direct  to  her  husband  divest  herself 
of  legal  title  in  real  property  nor  invest  him  therewith,  it  results 
the  deed  mentioned  was  not  effectual  for  that  purpase  and  the  title 
bond  was  likewise  unenforcible. 

But  although  contracts  between  husband  and  wife  are  at  law 
void,  they  are  not  always  so  in  equity. 

In  Story's  Equity,  section  1372,  it  is  said  that,  notwithstanding 
there  is  deemed  at  common  law  a  positive  incapacity  of  husband 
and  wife  to  contract  with  each  other,  courts  of  equity  will,  under 
particular  circumstances,  give  full  effect  and  validity  to  postnuptial 
contracts.  And  the  general  doctrine  that  for  many  purposes  equity 
treats  husband  and  wife  as  distinct  persons,  capable  of  entering  into 
vol.  14—58  ^  . 
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contracts  with  each  other  that  will  sometimes  beenforced  even  against 
creditors  of  the  husband,  hHS  been  frequently  recognized  and  applied 
by  this  court,  though  we  think  in  every  case  so  far  it  has  been  done 
at  suit  and  for  benefit  of  the  wife.  But  in  Maranian  v.  Maraman,  4 
Met.,  84,  where  the  doctrine  was  somewhat  elaborately  considered 
and  numerous  cases  cited  in  which  it  had  been  and  ought  to  be  ap- 
plied, the  case. of  Livingston  v.  Livingston,  2  John  C.  R.,  537,  was 
referred  to  with  approval  where  a  parol  agreement  between  husband 
and  wife,  that  he  should  purchase  and  improve  a  lot  for  her  and  be 
repaid  by  sale  of  another  lot  belonging  to  her,  having  been  partially 
executed  by  him,  was,  at  his  suit,  specifically  enforced  against  her. 

In  the  case  of  Moore  v.  Freeman,  Bunb  K.,  205,  referred  to  by 
Story  as  an  illustration  of  the  doctrine,  a  wife  having  a  separate 
estate  entered  into  a  contract  with  her  husband  to  make  him  a  cer- 
tain allowance  out  of  the  income  of  such  estate  for  a  reasonable  con- 
sideration, the  contract,  though  void  at  law,  was  held  obligatory  and 
^nforcible  in  equity.  In  Hendricks  v.  Isaacs,  117  New  York,  44, 
the  husband  having  advanced  to  their  daughter  a  certain  amount, 
■upon  a  written  agreement  by  the  wife  to  repay  him  out  of  rents  and 
income  of  an  estate  devised  by  his  father  for  support  of  her  and  the 
■children,  it  was  held  in  an  action  by  him  against  her  administrator 
the  contract  was  reasonable  and  just,  and  his  claim  for  reimburse- 
ment was  sustained. 

The  case  of  Hausman  v.  Burnham,  59  Conn.,  117,  is  very  much 
like  this.  There  the  husband,  being  in  feeble  health  and  intending 
to  make  provision  for  his  wife  after  his  death,  conveyed  land  to  an 
Attorney,  who  on  the  same  day  conveyed  it  to  her.  The  considera- 
tion for  the  deeds  was  a  promise  by  her  to  reconvey  to  him  when 
lequested.  She  did  subsequently  attempt  to  do  so  by  a  deed  executed 
by  her  alone,  her  husband  not  joinine:.  A'fter  her  death,  in  a  con- 
troversy about  the  land  between  her  children  by  a  former  husband 
and  her  surviving  husband  first,  and  then,  he  having  died,  his  heirs 
at  law,  it  was  held  by  the  court  that  the  promise  of  the  wife  was 
based  upon  a  valuable  consideration  enforcible  in  equity ;  that,  al- 
though the  deed  she  executed  was  void,  the  court  would  look'through 
the  deed  to  the  contract  back  of  it  and  enforce  that. 

But  a  contract  between  husband  and  wife  will  not  be  enforced  in 
equity  in  favor  of  either  unless  it  is  fair  and  just,  founded  on  a  val- 
uable consideration  and  reasonably  certain  as  to  its  stipulations  and 
the  circumstances  under  which  it  was  made. 

It  is  not  in  terms  stated  in  the  answer  that  Adel  Moone  promised 
to  convey  the  tract  of  100  acres,  or  any  part  of  it,  to  Jacob  Moone 
upon  repayment  to  her  of  the  money  advanced,  though  we  will  as- 
sume it  to  have  been  substantially  alleged.  Nor  are  the  allegations 
in  the  answer  in  respect  to  character  and  terms  of  the  contract  con- 
sistent with  the  claim  now  set  up,  or  with  the  deed  sheattempted  to 
execute,  for,  while  it  is  stated  in  the  answer  of  Jacob  Moone  that 
the  land  was  purchased  by  him  and  deed  therefor  made  to  Adel 
Moone  for  the  sole  purpose  of  securing  to  her  repayment  of  money 
advanced  by  her,  he  did  not  thereafter  claim  nor  attempt  to  convey 
Travis  more  than  what  he  supposed  to  be  half  the  tract.  Moreover, 
while  it  is  stated  in  the  answer  she  paid  only  $315  of  the  purchase 
price,  of  which,  as  alleged,  he  subsequently  repaid  to  her  $200;  in 
the  title  bond  of  1870  the  consideration  for  her  coveitant  to  convey 
to  him  half  the  land  is  $400,  receipt  of  which  is  then  acknowledged, 
i^or  do  either  the  stipulations  of  the  bond  or  all^ations  of  the  an- 
swer at  all  harmonize  with  recitals  or  stipulations  in  the  deed  of 
1874,  for  in  the  latter  instrument  it  is  recited  that  Adel  Moone  had 
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paid  of  the  orif^inal  purchase  price  of  the  land  $600,  and  Jacob 
Moone  only '$200;  and  instead  of  an  acknowledgment  of  full  pay- 
ment of  consideration  of  the  47  acres  as  was  recited  in  the  title  bond, 
it  is  expressly  stipulated  in  the  deed  that  in  consideration  of  convey- 
ance of  half  the  land  to  him  she  should  take  at  his  death,  in  addi- 
tion to  her  distrubitive  share  under  the  strftute,  personal  property  of 
his  estate  of  the  value  of  at  least  $600. 

The  legal  title  remained  in  Adel  Moone  up  to  her  death,  a  period 
of  28  years,  and  she  held  it  after  1874,  fourteen  years,  without  any 
•demand  by  him  or  attempt  by  her  to  divest  herself  of  it.  And 
though  there  is  some  evidence  tending  to  show  he  claimed  exclu- 
sively 47  acres  as  his  own,  it  does  not  satisfactorily  appear  he  ever 
did  pay  to  her  any  part  of  the  original  purchase  price  she  advanced; 
on  the  contrary,  if  the  deed  of  1874  is  to  be  treated  as  evidence  for 
any  purpose,  it  shows  he  had  not  then  paid  any  part,  but  owed  her 
^600 — original  price  of  tiie  land.  It  does,  however,  appear  he  paid 
taxes  for  which  the  land  was  annually  assessed,  but  it  is  not  shown 
the  amount  thereof  was  agreed  lo  be  accepted  in  payment  of  his 
part  of  purchase  price  of  the  land,  nor,  inasmuch  as  he  had  use  and 
enjoyment  of  the  land,  can  such  payment  be, now  taken  into  ac- 
count. 

The  court  is  thus  called  on  to  enforce  a  parol  contract  between  hus- 
band and  wile  concerning  her  real  estate  twenty-eight  years  after  it 
is  alleged  to  have  been  made,  the  character  and  terms  of  which  are 
not  with  any  degree  of  certainty  shown,  and  which  the  evidence 
•conduces  to  show  has  never  been  fully,  if  at  all,  performed  on  his 
part.  And  such  relief  if  afforded  xvill  inure  to  benefit,  not  of  bona 
Jide  purchasers,  but  of  persons  claiming  under  a  voluntary  deed 
made  by  the  husband  after  death  of  his  wife. 

The  statute  of  limitation  pleaded  and  relied  upon  in  bar  of  the 
claim  of  her  heirs  at  law  manifestly  can  not  avail  the  defendants, 
vendees  of  the  husband,  for  it  is  not  pretended  the  wife  ever  was 
out  of  actual  possession  of  the  100  acres  a  day.  Equally  unavailing 
is  the  plea  of  estoppel,  for  the  void  deed  can  not  be  treated  as  such. 

The  essential  conditions  of  a  valuable  consideration  paid  or  per-  • 
formed  for  the  alleged  parol  contract  and  of  reasonable  certainty  as 
to  its  character  and  terms  are  lacking:  It  would,  therefore,  be  neither 
just  nor  fair  for  a  court  of  equity  to  enforce  it,  especially  in  view  of 
the  long  period  that  has  elapsed  since  it  is  alleged  to  have  been 
made,  and  delay  until  after  her  death  of  any  claim  to  relief. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  cause 
remanded  for  proceedings  consistent  with  this  opinion. 


Croan,  Ac.  v.  Phelps'  adm'x,  &c. 
(Filed  March  25,  1893.) 

IVh^n  a  dastard  dies,  leaving  surviving  as  next  of  kin  cnly  his  widow  and  collat- 
ieral  kindred  of  his  mother^  his  widow  takes  his  entire  estate  nnder  the  statute 
of  descent  and  distribntion.   * 

The  collateral  kindred  of  the  mother  of  a  bastard  can  not  inherit  his  es- 
tate through  her. 

Chas.  Carroll  and  J.  W.  Croan  for  appellants. 

Fairleigh  &  Straus  for  appellees. 
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Appeal  from  Bullitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hazelrigg. 

Wesley  Phelps,  at  quite  an  advanced  age,  died  intestate  and  with- 
out issue,  the  owner  of  a  large  estate  in  Bullitt  county,  Ky. 

The  proof  is  clear  that  he  was  the  illegimate  son  of  Alice  McDan- 
iel,  whose  death  precepted  his  some  years.  He  left  a  widow,  who 
claims  the  entire  property.  It  is  also  claimed  by  the  descendants  of 
the  brothers  and  sisters  of  Phelps'  mother,  Alice,  and  the  sole  ques- 
tion  presented  upon  this  appeal  is,  who  takes  the  property.  The 
lower  court  gave  it  to  the  widow,  or  rather  to  her  devisees  and  lega- 
tees, she  having  died  after  instituting  this  action. 

Tne  appellees  base  their  claim  to  the  estate  under  subsection  9, 
section  1,  chapter  31,  of  the  General  Statute^,  which  provides  that 
if  there  be  neither  paternal  nor  maternal  kindred  the  whole  estate 
shall  go  to  the  husband  or  wife  of  the  intestate.  They  say  that  by 
**kindred"  is  meant  such  as  can  lawfully  inherit.  The  mother  being 
dead,  and  there  being  no  legal  father,  and  no  provision  for  the  trans- 
mission of  inheritance  from  a  bastard  to  collaterals,  the  appellees 
contend  it  is  as  if  the  paternal  and  maternal  kindred  were,  wholly 
extinct,  and  that  the  contingency  arose  upon  which  the  widow  be- 
came entitled  to  take  the^  whole  estate. 

The  appellants  contend  that  under  section  5  of  the  statute  quoted  the 
mother,  if  living,  would  have  taken,  and  that  her  brothers  and  sisters 
or  their  descendants  must  now  take  in  her  stead;  that  the  intestate 
was  capable,  under  the  statute,  of  transmitting  the  estate  to  and 
through  his  mother  on  to  them.  That  section  is  as  follows:  "Bas- 
tards shall  be  capable  of  inheriting  and  transmitting  an  inheritaoce 
on  the  part  of  or  to  the  mother,  and  bastards  of  the  same  mother 
shall  be  capable  of  inheriting  and  transmitting  an  inheritance  on  the 
part  of  each  other  as  if  such  bastards  were  born  in  lawful  wedlock  of 
the  same  parents." 

It  is  insisted  that  the  expression  "on  the  part  of  or  to  the  mother'^ 
must  be  construed  liberally  and  as  meaning  transmissability  of  es- 
tate not  only  "to"  but  through  the  mother  and  on  to  her  colLiteial 
kindred. 

In  determining  the  meaning  of  these  words  and  the  proper,  legal 
exposition  of  the  statute,  we  must  keep  in  mind  that  by  the  rules  of 
the  common  law  a  bastard  had  no  inheritable  blood  and  eoald 
neither  receive  from  nor  transmit  an  inheritance  to  his  &ther, 
mother,  brothers  or  sisters. 

The  Kentucky  Statute  of  Descents  of  December,  1796.  was  an  in- 
novation on  the  common  law  and  was  as  follows:  "Bastards  also 
shall  be  capable  of  inheriting  or  transmitting  inheritance  on  the  part 
of  their  mother  in  like  manner  as  if  they  had  been  lawfully  begotten 
of  such  mother." 

This  was  a  copy  of  the  Virginia  statute  of  1787,  and  with  reference 
to  which  the  Supreme  Court  of  the  United  States,  in  Stevenson's  heirs 
V.  Sullivant,  5  Wheat.,  255,  said:  "We  understand  itto  be  that  they 
(bastards)  shall  have  a'capacity  to  take  real  estate  by  descent  imme- 
diately or  through  their  mother  in  the  ascending  line,  and  transmit 
the  same  to  their  line  as  descendants  in  likfe  manner  as  if  they  were 
legitimate." 

The  expression  "on  the  part  of  their  mother"  was  not  held  to  con- 
fer the  right  to  inherit  on  the  mother  from  her  bastard  child,  kmt 
the  whole  eflfect  of  the  section  and  this  expression  was  simply  to  en- 
able the  bastard  to  take  by  inheritance  from  or  through  the  mother 
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In  the  direct  line,  and  to  pass  that  inheritance  with  the  same  direct- 
ness to  his  own  issue,  and  the  illegimate  brothers  in  that  case  were 
denied  the  ri^ht  to  inherit  from  their  leicititnate  brother.  While 
quasi  legitimate  .in  some  limited  nspects,  they  were,  nevertheless, 
said  to  be  bastards  in  all  others,  and  as  such  could  have  neither 
father,  brothers  or  /listers,  and  their  inheritable  blood  was  con- 
fined within  the  narrow  limits  of  the  very  letter  of  the  law.  This 
restricted  construction  was  followed  by  the  Kentucky  courts  until 
the  act  of  1840,  though  not  without  a  strong  dissent  in  Scroggin  v. 
Allen,  3  Dana,  363,  decided  in  1834.  This  act  provided  "that  the 
mother  shall  be  and  is  hereby  rendered  capable  to  inherit  as  heir  or 
distributee  of  her  bastard  child,  and  brothers  and  sisters  of  the  same 
mother  born  out  of  wedlock  shall  be  capable  to  inherit  and  take  by 
descent  or  distribution  from  each  other  as  though  bom  in  wedlock 
and  as  brothers  and  sisters  of  the  whole  blood."  And  notwithstand- 
ing the  seeming  generous  intention  of  the  statute  to|make  the  illegit- 
imate child  legitimate  ex  parte  materna  to  all  intents  and  purposes 
as  though  born  in  wedlock,  yet, in  Remmington  v.  Lewis,  8  B.  Mon., 
6()6,  decided  in  1848,  the  court  used  this  language:  "It  is  impossible, 
upon  any  admissible  construction  of  the  language  of  the  act^  to  con- 
sider it  as  establishing  a  legal  relationship  for  the  purpose  of  inherit- 
ance between  a  bastard  and  any  other  of  his  natural  relations  but  his 
mother  and  such  other  iUegUimate  issue  as  she  may  have.  It  does 
not  operate  to  establish  a  right  either  in  the  illegitimate  children  to 
inherit  from  the  legitimate,  or  in  the  legitimate  children  to  inherit 
from  the  illegitimate." 

"Under  this  construction,"  says  the  court,  "the  bastard  has,  in 
view  of  the  law  of  descents,  no  brothers  or  sisters  except  the  illegiti- 
mate children  of  the  same  mother,  and  no  other  collateral  kindred 
who  can  take  his  estate  as  heira;  and  upon  his  death  without  issue, 
without  lineal,  maternal  ancestor  alive,  and  without  brother  or  sis- 
ter, the  illegitimate  issue  of  his  mother  or  their  descendants,  his 
wife,  if  he  leave  one,  is  his  heir,  under  the  14th  section  of  the  statute, 
and  not  the  legitimate  son  of  his  mother." 

If  the  legitimate  son  of  the  mother  of  the  bastard  can  not  inherit 
his  estate  through  their  common  mother,  how  can  the  collateral  kin- 
dred of  the  mother  in  this  case  hope  to  do  so?  It  can  not  be  con- 
tended that  our  statute  is  more  liberal  than  that  of  1840.  Indeed  it 
is  only  by  a  forced  construction  that  the  mother  herself  can  be  said 
to  inherit  from  her  bastard  child.  The  plain  act  of  1840  confers  for 
the  first  time  that  right  on  her  in  its  opening  clause  thus:  "That  the 
mother  shall  be  and  is  hereby  rendered  capable  to  inherit  *  *  as 
heir  *  *  of  her  bastard  child"  was  not  inserted  in  the  revised 
statutes  (1852)  or  the  General  Statutes  (1873).  Instead  thereof  the 
old  18th  section  of  the  Kentucky  act  of  1796,  copied  from  the  Vir- 
ginia act  of  1787,  was  adopted  with  the  interpolation  of  the  words 
"or  to"  after  the  words  "on  the  part  of."  And  suppose  we  adopt  the 
construction  given  this  statute  by  the  Supreme  Court  of  the  United 
States  in  Stevenson's  heirs  v.  Sullivant,  ^wpr«,  and  followed  by  a  ma- 
jority of  this  court  in  Seroggin  v.  Allen,  above  quoted,  we  would 
have  this  state  of  case:  "Bastards  shall  be  capable  of  taking  real 
property  by  descent  immediately  or  through  their  mother  or  on  the 
part  of  their  mother,  and  of  transmitting  that  same  estate  without  al- 
teration to  their  own  issue  and  to  the  mother." 

The  old  statutes  were  consistent  and  harmonious,  si mplyem pow- 
ering the  bastard,  though  within  narrow  limits,  to  inherit  property 
from  his  mother,  which,  under  the  common  law,  he  could  not  do, 
^and  transmit  the  same  to  his  own  issue.    Now,  singularly  enough. 
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after  so  inheriting  it  he  is  permitted  lo  transmit  it  '7o  the  mother^ 
from  whom  he  has  just  inherited  it. 

The  well-known  leg:al  meaning  of  the  expression  "on  the  part  of 
the  mother,'*  as  construed  by  the  courts,  must,,  therefore,  be  dis- 
carded, and  it  must  be  supposed  that  they  were  used  in  the  statate 
in  the  sense  of  '*/rom  the  mother,"  hence  the  meaning  is  as  if  the 
reading  was  ^'bastards  shall  be  capable  of  inheriting  and  transmit- 
ting an  inheritance  from  or  to  the  mother."  And  even  this>solatioii 
is  well-nigh  spoiled  by  the  rejection  of  the  alternative  •*or/*  properly 
used  in  the  old  statute,  and  inserting  the  word  **aiid"  in  the  present 
one,  thus  requiring  the  same  estate  to  be  inherited  and  transmitted 
to  or  from  the  mother.  However,  the  statute  must  be  eonstraed  to 
mean  that  bastaids  shall  be  capable  of  inheriting  from  the  mother 
and  of  transmitting  an  inheritance  to  the  mother,  and  so  must  be 
held  to  embody  in  substance  the  provision  of  the  acts  of  1796  and 
of  1840,  but  certainly  not  to  extena  or  broaden  them. 

In  the  case  of  Sutton,  <&c.  v.  Sutton,  87  Ky.,  217,  some  progrresa 
>vas  made  toward  liberalizing  this  section,  and  there  the  Intimate 
children  of  a  bastard  take  what  he,  if  alive,  would  have  taken  from 
an  illegitimate  brother  of  the  same  mother,  but  it  was  done  under 
the  statute  making  bastards  capable  of  inheriting  and  transmitting 
an  inheritance  on  the  part  of  each,  other  as  if  born  in  lawful  wedlock 
of  the  same  parents.  There  is  no  such  statute  in  aid  of  the  collateral 
kindred  of  the  mother. 

In  Allen  v.  Ramsey's  heirs,  1  Met.,  635,  and  Berry  v.  Ow^en's  heirs,. 
5  Bush,  452,  the  right  of  the  bastard  to  inherit  from  the  mother's  col- 
lateral kindred  was  very  decisively  negatived.  In  Jackson  v.  Jack- 
son, 78  Ky.,  390,  this  court,  through  Judge  Cofer,  held  that  the 
bastard  could  not  inherit  through  his  mother  from  her  ancestors.  "It 
must  be  regarded,'*  says  the  court,  "as  the  settled  law  of  this  State 
that  a  bastard  can  not  inherit  from  collaterals  from  whom  his 
mother,  if  living,  would  have  inherited.  *  *  And  it  would  seem 
to  follow,  as  a  necessary  logical  sequence,  that  he  can  not  inherit 
from  the  ancestors  of  his  mother." 

And  while  the  exact  question  was  not  before  the  court,  the  learned 
judge  added:  **And  this  construction  is  somewhat  fortified  by  the 
fact  that  a  bastard  can  only  transmit  an  inheritance  in  the  ascending 
line  to  his  mother,"  and  to  preserve  harmony  in  the  construction  of 
the  statute  the  court  was  constrained  to  adopt  this  confessedly  strict 
construction. 

Whatever  might  have  been  the  original  Intention  of  the  law  mak- 
ers towards  broadening  the  inheriting  capacity  of  the  innocent  off- 
spring of  their  mother^s  incontinence,  it  must  be  confessed  that  a 
rather  illiberal  view  of  the  statutes  rer-pecting  them  has  obtained, 
which,  however,  must  now  be  adhered  to. 

Let  the  judgment  below  giving  the  estate  to  the  wife's  beneficia- 
ries be  confirmed. 
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L.,  St.  L.  &  T.  Ry.  Co.  v.  Stephens,  tbustee. 
iFiled  May  H,  1893.) 

1.  A  dedication  of  real  estate  to  a  public  use  miy  be  made  by  parol,  but  there  is 
no  each  thing  as  a  parol  dedication  of  real  estate  to  a  private  age;  and  a 
railroad  corporation  is  to  be  regarded  as  a  private  institution  within  the 
meaning  of  this  rule. 

2.  Grant  by  married  woman  #/  ri^ht  of  zuay  to  railroad  company — A  writing 
signed  by  husband  and  wife,  but  not  acknowledged  by  either,  granting  to  a 
railroad  company  a  right  of  way  through  the  wife^s  land,  was  at  most  but 
the  executory  contract  of  a  married  woman,  and  did  not  pass  either  the  le- 
gal or  equitable  title.  Bat  even  if  it  could  have  been  operative  as  a  grant, 
as  the  road  was  not  built  on  the  way  named  in  the  writing,  it  can  serve  no 
purpose  except  as  a  fact  or  circumstance  to  be  considered  with  other  facts 
in  determining  whether  the  wife  is  estopped  to  claim  damages  for  the  injury 
to  her  other  land  from  the  building  of  the  road. 

3.  Same — Estoppi'l — The  fact  that  a  married  woman  has,  even  by  writings 
granted  to  a  railroad  company  a  right  of  way  through  a  particalar  part  of 
her  land,  in  order  to  indace  the  company  to  construct  its  road  through  that 
part  of  her  land  rather  than  through  some  other  part,  does  not  estop  her 
from  claiming  damages  for  the  injury  to  her  land  from  the  construction  of 
the  road. 

4.  Same — A  married  woman  can  not  be  estopped  to  assert  title  to  her 
lauds  except  upou  the  ground  of  fraud,  either  by  concealment  or  active 
conduct. 

5.  Acquiesceiue  tn  construction  of  railroad  over  one's  land — Estoppel — Where  one 
permits  the  construction  of  a  railroad  through  his  land  he  should  not,  for 
reasons  of  public  policy,  be  allowed  to  recover  the  possession  of  the  land 
taken,  and  this  rule  perhaps  should  apply  to  persons  non  sui  juris.  But  the 
owner  is  not  thereby  deprived  of  his  action  in  damages  for  the  value  of  the 
land  taken  or  for  injuries  done  him  by  the  construction  or  operation  of  the 
road. 

Helm  &  Bruce  for  appellant. 

Fairleigh  &  Straus  and  James  W.  Lewis  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

We  will  ignore  the  fact  that  the  legal  title  to  the  land  through 
which  appellant's  road  was  constructed  was  in  Stephens,  the  trustee, 
for  Mrs.  Minor,  and  treat  the  case  as  if  she  was  the  owner  of  the  legal 
as  well  as  the  equitable  title. 

The  defense  pre?5ented  by  the  pleadings  and  in  argument  here  is 
twofold:  First,  that  the  appellees.  Minor  and  wife,  dedicated  the 
right  of  way  to  the  use  of  the  appellant,  the  railroad  company;  and 
second,  that  Minor  and  wife  by  their  conduct  are  estopped  from  set- 
ting up  any  claim  for  damages  growing  out  of  the  construction  and 
operation  of  the  road  through  her  land. 

A  dedication  of  real  estate  to  a  public  use  may  be  made  by  parol, 
but  there  is  no  such  thing  as  a  parol  dedication  of  real  estate  for  pri- 
vate use.    A  railroad  corporation  is  not  a  public  institution.    It  is 
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true  that  it  serves  a  public  purpose,  and  for  that  reason  the  law  has 
conferred  upon  it  the  ri^ht  to  condemn  land  for  its  use,  and  makes 
it,  in  many  particulars,  subject  to  the  control  of  the  courts;  but  it  is, 
nevertheless,  a  private  Institution  created  and  operated  for  the  pur- 
pose of  private  gain.  « 

Minor  and  wife,  by  a  writing  signed  by  them,  but  not  acknowl- 
edged by  either,  granted  to  the  appellant  sixty  feet  of  land  as  a  right 
of  way  through  her  land.  By  the  express  terms  of  this  writing  tlie 
road  was  not  to  run  within  300  feet  of  their  residence.  The  road  as 
constructed  runs  within  100  feet  of  their  residence. 

It  must  be  conceded  that  this  writing  neither  passed  the  legal  or 
equitable  title,  as  it  was,  at  most,  but  the  executory  contract  of  a 
married  woman.  But  even  if  it  should  have  been  operative  as  a 
grant,  as  the  road  was  not  built  on  the  way  named  in  the  writing*  it 
can  serve  no  purpose,  except  as  a  fact  or  circumstance  to  be  consid- 
ered with  other  facts,  in  determining  the  question  of  estoppel. 

The  question  of  estoppel  is  one  of  more  difficulty.  The  facts  relied 
upon  as  an  estoppel  are  these:  The  company  had  in  contemplation 
two  routes  for  its  road,  both  of  which  run  through  appellee's  farm, 
the  back  route  and  the  front  route.  Appellees  signed  the  writing  re- 
ferred to  to  induce  the  adoption  of  the  front  route.  That  route  was 
adopted.  After  its  adoption  the  company  changed  the  line  through 
appellees'  land,  so  as  to  run  nearer  their  residence. 

The  writing  provided  that  the  road  should  not  run  within  300  feet 
of  the  residence — the  road  as  built  runs  within  100  feet  of  it.  This 
change  was  made  with  the  assent  of  the  appellees,  and  after  they 
had  expressed  a  preference  for  the  change.  The  appellees  neitho- 
misrepresented  or  concealed  any  fact.  The  company,  with  a  full 
knowledge  of  all  the  facts  (knowing  that  the  writing  relied  upon 
was  void),  built  its  road  through  the  land. 

There  was  evidence  showing  that  the  farm  was  materially  dam- 
aged by  reason  of  the  construction  and  operation  of  the  road,  and 
also  evidence  for  the  defendant  tending  to  show  that  the  value  of  the 
farm  had  been  enhanced  by  reason  of  the  road. 

The  court,  ignoring  tne  question  of  estoppel,  instructed  the  jury 
that  they  should  find  for  the  plaintiffs  such  actual  damage,  if  any,  as 
they  may  have  sustained  by  the  construction,  maintenance  and  op- 
eration of  the  railroad  through  their  farm,  and  that  such  damage 
was  the  decrease,  if  any,  in  the  market  value  as  a  whole,  resulting 
from  the  construction  and  permanent  maintenance  and  operation  of 
the  road  through  the  farm;  but  if  the  market  value  of  the  farm  has 
not  been  diminished,  because  of  the  construction  and  operation  of 
the  road  through  it,  they  should  find  for  the  defendant. 

The  appellant  certainly  has  no  cause  to  complain  of  these  instruct 
tions  as  to  the  measure  of  damages.  They  gave  no  right  to  recover 
for  the  value  of  the  land  taken,  and  if  the  plaintiffs'  property  was 
enhanced  in  value,  by  reason  of  the  road,  they  could  not  recover 
even  nominal  damages. 

The  question  then  is,  do  the  facts  which  we  have  stated,  and  which, 
for  the  purpose  of  this  appeal,  must  be  taken  as  admitted,  estop  Mrs. 
Minor  from  recovering  the  actual  damage  done  her  farm  by  reason 
of  the  construction  and  operation  of  the  road  through  it? 

Mr.  Bigelow,  in  his  work  on  Estoppel,  page  437,  says  that  the  fol- 
lowing elements  must  be  present  in  order  to  constitute  an  estoppel 
by  conduct:  First,  there  must  have  been  a  misrepresentation  or  con- 
cc^ment  of  material  facts;  second,  the  representation  must  tiave 
been  made  with  knowledge  of  the  facts;  third,  the  party  to  whom 
it  was  made  must  have  been  ignorant  of  the  truth  of  the  matter; 
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fourth,  it  most  have  been  made  with  the  intention  that  the  other 
party  would  act  ui>on  it;  fifth,  the  other  party  must  have  been  in- 
duced' to  act  upon  it. 

Several  of  these  elements  are  wantine  in  this  case;  but  the  case  of 
Connelly  v.  Branstl^,  8  Bush,  702,  is  relied  upon  by  appellant's  coun- 
sel as  conclusive  of  the  question.  In  that  case  the  plaintiff  was  seek- 
ing to  recover  dower  in  her  first  husband's  land  which  she,  for  the 
purpose  of  facilitating  an  advantageous  sale,  had  induced  the  de- 
fendant, at  a  public  sale,  to  purchase  and  pay  for  upon  her  express 
renunciation  of  any  claim  to  dower. 

The  court  said  that,  although  her  declaration  to  the  bidder  did  not 
legally  alienate  her  dower,  yet  the  sale  being  made  on  the  faith  of 
it  she  is  equitably  estopped  from  ^asserting  dower  against  the  pur- 
chaser, for  the  disability  of  coverture  would  not  exonerate  her  from 
fraud.  But  we  venture  to  say,  notwithstanding  this  authority 
which  we  do  not  question,  that  no  court  would  hold  that  a  wife  who 
should  say  to  one  purchasing  her  husband's  land,  that  if  he  would 
buy  it  she  would  claim  no  dower,  would  be,  upon  the  death  of  her 
husband,  estopped  from  claiming  dower  against  the  purchaser,  who, 
relying  upon  her  statement,  bought  the  land  and  accepted  a  convey- 
ance from  the  hustmnd,  in  which  she  did  not  join. 

The  case  before  us  is  unlike  the  Connelly  case,  or  even  the  sup- 
posed case.  The  appellees  are  not  seeking  to  interfere  with  the 
operation  of  the  railroad,  or  to  recover  the  land  taken  by  it. 

While  the  petition  sounds  in  damages  for  a  trespass  vi  et  amis,  by 
the  instructions  of  the  court  they  are  not  allowed  to  recover  for  the 
value  of  the  land  taken,  but  are  confined  to  the  damagre,  if  any, 
done  to  the  farm  by  the  road.  If  the  road  benefited  the  land  they 
were  not  allowed  to  secure  anything. 

As  appellees  counsel  say,  we  know  of  no  case  which  holds  that  a 
married  woman  is  estopped  to  assert  title  to  her  lands,  except  upon 
the  ground  of  fraud,  either  by  concealment  or  active  conduct.  There 
was  no  fraud  upon  the  part  of  Mrs.  Minor.  Her  conduct  could  not 
have  misled  any  one.  The  only  evidence  affecting  her  in  the  slight- 
est is  that  she  signed  the  writing  relinquishing  the  right  of  way  to 
sixty  feet  of  land  through  her  farm,  on  a  line  not  within  300  feet  of 
her  residence,  and  that  after  this,  upon  one  occasion  when  the  line 
was  being  surveyed  upon  which  the  road  was  afterwards  built,  she 
said  that  *4t  was  just  where  they  wanted  it;  that  if  it  went  nearer 
the  river  it  would  destroy  the  bottom." 

We  would  be  slow  to  hold  that  a  married  woman  should  be  es- 
topped from  claiming  the  value  of  the  land  taken,  or  the  damage 
done  to  her  other  land  by  the  appropriation  of  part  of  it  for  a  right 
of  way  for  a  railroad,  simply  because  she  remained  silent  while  the 
road  was  being  built,  or  expressed  satisfaction  with  its  location. 
The  evil  consequences,  aside  from  the  complete  subserviency  to  the 
husband's  will,  which  would  result  from  such  a  rule  are  obvious. 
There  would  in  many  cases,  so  many  as  to  make  them  the  rule 
rather  than  the  exception,  no  longer  be  a  necessity  or  a  reason  for  a 
married  woman's  pursuing  the  plain  requirement  of  the  statute  re- 
lating to  the  manner  in  which  she  can  part  with  her  title  to  land. 
For  if  by  simple  acquiesenee  in  the  building  of  a  railroad  she  loses 
not  only  the  title  to  the  land,  but  als(»  the  right  to  recover  its  value 
or  the  injury  to  her  other  lands,  there  can  be  no  reason  why  the  rule 
ishould  not  apply  in  all  cases  where  she  consents  to  or  acquiesces  in 
the  improvement  of  her  land  by  another  person. 

When  one  permits  the  construction  of  a  railroad  through  his  land 
he  should  not,  for  reasons  of  public  |K)licy,  be  allowed  to  recover  the 
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possession  of  the  land  taken;  and  this  rule  perhaps  should  apply  to 
persons  non  sui  Juris. 

The  law  applicable  to  such  a  case,  as  it  seems  to  os,  is  well  stated 
by  the  Supreme  Court  of  Louisiana,  in  the  case  of  St.  Julien  v.  Mor- 
gan, <&c.,  B.  B.  Ck>.,  85  La.  Am.,  924:  ''One  who  permits  a  railroad 
company  to  occupy  and  use  his  lands,  and  construct  its  road  (a  quoii 
public  work)  thereon  without  remonstrance  or  complaint,  can  not 
afterwards  reclaim  it  free  from  the  servitude  he  has  permitted  to  be 
imposed  upon  it. 

**His  acquiescence  in  the  company's  taking  possession  and  con- 
structing its  works  under  circumstances  which  make  imperative  his 
resistance,  if  he  ever  Intended  to  set  up  illegality,  will  be  considered 
a  waiver.  But  while  this  presum^  waiver  is  a  tmr  to  his  action  to 
dispossess  the  company,  he  is  not  deprived  of  his  action  in  damages 
for  the  value  of  the  land  or  for,  injuries  done  him  by  the  construction 
or  operation  of  the  road." 

The  evidence  obJect^d  to  was  drawn  out  by  the  appellant's  cro®- 
examination.  Besides,  it  could  not  possibly  have  misled  the  juiy 
in  view  of  the  instructions. 

The  judgment  is  affirmed,  with  damages. 


SUPERIOR  COURT  ABSTRACTS. 


Atkinson  v.  TsNNiiiL. 

Filed  March  29,  189S.     Appeal  from  Nelson  CirCDit  Coart.     Opinion   of  the 
court  by  Presiding  Jndj^e  Yost,  affirming. 

1.  Corporations — Acceptance  of  charter — Discounting  of  note  by  incorporated 
bank — In  the  case  of  private  corporations  the  role  is  that  the  charter  is  in- 
efifectnal  to  constitute  a  corporate  body  until  it  is  accepted  by  the  corporators. 
If  the  charter  depends  upon  any  precedent  conditions  an  acceptance  naade 
in  strict  compliance  therewith  is  necessary  to  render  it  operative  either  as 
a  grant  to  or  an  obligation  upon  the  corporation. 

A  firm  which  was  doing  a  private  banking  business  obtained  a  charter 
from  the  Legislature,  authorizing  them  to  organize  and  carry  on  their  basi- 
ness  as  a  corporation,  but  it  was  provided  that  certain  steps  mast  be  taken 
before  the  corporation  could  or^^anize  or  commence  business.  Before  these 
things  were  done  the  note  sued  on  was  discounted  by  the  bank.  Held — That 
the  note  was  not  discounted  by  an  incorporated  bank,  and  was,  therefore, 
not  placed  upon  the  footing  of  a  foreigrn  bill  of  exchange. 

2.  Negotiable  instruments — Notice  of  infirmities — Even  when  a  note  has  been 
discounted  at  a  regularly  incorporated  bank,  at  which  it  is  made  payable* 
and  thus  placed  upon  the  footing  of  a  foreign  bill  of  exchange,  the  holder 
takes  It  subject  to  infirmities  of  which  he  had  notice  when  he  received  it. 

C.  T.  Atkinson  and  J.  A.  Fulton  for  appellant ;  Kat.  W.  Halatead  for  ap^ 
pellee. 

Lee,  iDM*B,  Ac.  V.  Smith. 

Filed  March  29,  1898.    Appeal  from  Nelson  Circuit  Conrt.    Opinion  of  the 

court  by  Presiding  Jud^e  Yost,  affirming. 

1.  Husband  and  wife — Husband* s  constructive  possession  of  wife's  pen^MAliy — 
The    wife's    personalty    in    possession  of    her    agent    or    trustee  is  ood> 
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stractirely  in  the  possession  of  the  husband,  and  if  it  be  the  wife's  general^ 
estate  the  husband  owns  it  absolutely  and  nnqnalifiedly. 

2.  Same — Descent  and  distribution — Under  the  statnte  of  descent  and  distri- 
bntion  the  hnsband  becomes  entitled  to  the  whole  of  the  wife's  personalty  at 
her  death  to  the  exclnsion  of  her  relatiyes,  sabjeot  to  the  claims  of  her 
creditors. 

3.  Waiver  by  husband  of  marital  rights — Where  a  husband  consented  that 
his  wife  might  assign  to  her  mother  certain  notes  which  she  owned  in  pay- 
ment for  land  parchased  by  the  mother  for  her,  he  thereby  waived  his  mari- 
tal rights  as  to  the  notes,  and  npon  the  death  of  the  wife  was  not  entitled  to- 
the  notes. 

John  D.  Wickliffe  for  appellants  ;  John  S.  Eelley  for  appellee. 

Csoiii  T.    Bbamnin,  Bbamd  &  Gloteb. 

Filed   March   29,  1898.     Appeal    from    Louisville   Law   and   Equity   Courts 
Opinion  of  the  court  by  Presiding  Judge  Yost,  affirming. 
Separation  of  conclusions  of  law  and  fad — Motion  for  new  trial — In  an   ordi- 
nary action  submitted  to  the  court  upon  the  law  and  facta  there  is  nothing 
npon  which  to  base  a  motion  for  a  new  trial  until  there  has  been  a  separation 
by  the  court  of  its  findings  of  law  and  facts.     And  if  the  appellant  fails 
before  making  his  motion  for  new  trial  to  ask  for  a  separation  by  the  court 
of  its  conclusions  of  law  and  fact,  this  court  can   not  review  any  error  of 
law  occuring  at  the  trial  or  inquire  whether  the  judgment  is  supported   by 
the  evidence. 
Stone  4fc  Sudduth  for  appellant  ;  O'Neal,  Phelps  &  Pryor  for  appellee. 

FAUIiKNEB,   &G.    V.    CUMBERLAND     VlLIiET    BaNK. 

Filed  March  29,  1893.     Appeal  from  Knox  Court  of  Common  Pleas.  Opinion 

of  the  court  by  Presiding  Judge  Yost,  affirming. 

Sureties — General  and  special  deposits  in  bank — If  at  the  maturity  of  a  note- 
payable  to  a  bank  the  principal,  who  was  then  insolvent,  had  a  sufficient 
sum  of  money  to  his  credit  as  a  ^*  general  "  deposit  in  the  bank  to  pay  the 
note  good  faith  towards  his  sureties  required  that  the  bank  should  appro- 
priate the  amount  for  that  purpose,  and  it»  failure  to  do  so  released  the  sure- 
ties.  If,  however,  any  amount  which  may  have  been  to  his  credit  was  placed 
there  by  him  as  a  '*  special  "  deposit  to  meet  checks  already  drawn  by  hira, 
the  bank  merely  held  it  in  trust  for  the  benefit  of  the  holders  of  the  checks ^ 
and  was  bound  to  pay  it  out  on  the  presentation  of  the  checks.  And  as  the 
burden  was  on  the  sureties  to  show  that  the  principal  had  in  the  bank  on  ^'gen- 
eral "  deposit  a  sum  sufficient  to  meet  the  note,  and  the  court  found  that 
they  failed  to  do  this,  this  court  can  not,  in  the  absence  of  evidence,  reverse 
that  finding. 

A.  K.  Cook  and  W.  H.  Holt  for  appellants  ;  James  D.  Black  for  appellee. 

Bay,  &c.  v.  Renakeb. 

Filed  March  29,  1893.     Appeal  from  Harrison  Chancery  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  reversing. 

An  a  mended  petition  filed  after  the  action  was  dism  issed  can  derive  no  support 
from  the  original  petition,  and  as  the  amendment  standing  alone  states  no- 
cause  of  action  a  demurrer  thereto  should  have  been  sustained. 

Ji  Irvine  filanton  for  appellants  ;  W.  T.  LafiFerty  for  appellee. 

OWSLET   V.    GbISHOM. 

Filed  March  29. 1893.    Appeal  from  Cumberland  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Assignment — Payment — In  this  action  upon  an  assigned  note  the  evidence 
fails  to  sustain  the  defendant's  plea  that  he  had  paid  the  note  to  the  assignor 
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'before  he  had  notice  of  the  assignment,  and  the  chanoellor  erred  in  diai 
.ing  the  petition. 

Sandidge  A  Sandidge  for  appellant ;  M.  O.  Allen  for  appellee. 

East  End  iMPBoynMnrr  Co.  t.  Szpp. 

Filed   April  5,   1898.    Appeal  from   Jefferson   Court    of    Common    Pleas. 
Opinion  of  the  oonrt  bj  Presiding  Jndge  Yost,  affirming. 

1,  Injufy  froni  defective  covering  of  cellar  untier  sidewalk — ExcaTationa  nnder 
.aidewalks,  iif  their  coverings  are  kept  in  saoh  repair  as  not  to  interropt  the 

eafe  and  convenient  nse  of  the  street,  are  not  unlawfal  or  nniaanoas  ;  bat 
lot  owners  oonstrnoting  and  maintaining  snch  open  areas  in  the  sidewalk 
adjacent  to  thfir  property,  and  covering  them  so  inSecnrfily  aa  to  render 
^them  nnsafe  and  dangeroas  to  passing  pedestrians,  are  liable  for  any  injn- 
•ries  sustained  thereby. 

2.  Sttme — Respective  liability  of  landlord  and  tenant — For  injuries  resalting 
from  such  a  defect  in  rented  premises  the  landlord  is  liable  if  there    is  an 

•express  agreement  between  him  and  the  tenant  that  he  will  keep  the  prem- 
ises in  repair,  or  if  the  naisance  or  defect  existed  at  the  tio^e  of  the  mak- 
ing of  the  lease.  And  whether  the  tenancy  be  from  year  to  year  or  from 
month   to   month,  if  the  landlord  renews  the  lease  after   the    tenant    has 

•erected  or  maintained  a  nuisance  thereon,  he  will  be  liable. 

In  this  action  against  the  landlord  to  recover  damages  for  injuries  to 
plaintiff  resulting  from  the  defective  covering  of  a  cellar  under  the   side- 

^walk,  the  court  properly  instructed  the  jury  that  the  renting  by  defendant 
to  its  tenant  ^was  by  the  month,^'  .and  that  if  they  believed  that  at  the  be- 
ginning of  the  tenant^s  rental  month  during  which  plaintiff  was  injured 
the  door  was  not  reasonably  safe  to  persons  passing  along  the  sidewalk  in 
front  of  the  house,  and  defendant  knew  thereof,  or  might  have  so  known 
by  the  exercise  of  ordinary  care,  they  should  find  for  plaintiff. 

O'Neal,  Phelps  ^  Pryor  for  appellant;  James  C.  Klein  and  Stone  dt  Sod- 
dnth  for  appellee. 

Smith  v.  Owkntom,  &c.,  Tubnpikv  Company. 

Filed  April  12,  1893.    Appeal  from   Owen  Circuit  Court.     Opinion    of  the 
coart  by  Presiding  Judge  Yost,  affirming. 

1.  Fotmer  adjudication — Dismissal  upon  demurrer — A  judgment  dismissing 
petition  upon  a  demurrer  becaase  it  presents  no  cause  of  action  constitutes 
no  bar  to  another  action  on  the  same  contract.  A  judgment  must  have 
"been  a  decision  upon'the  merit  of  the  case  determining  the  rights  of  the 
parties  before  it  is  a  bar  to  a  second  action. 

2.  Stockholder  testifying  for  corporation  does  not  testify  for  himself — In  an  action 
to  which  a  corporation  is  a  party  it  is  not  error  to  permit  stockholders  of 
the  corporation  to  testify  in  chief  for  the  corporation  after  it  has  intro- 
duced other  testimony.  The  provision  of  the  Civil  Code,  that  no  person 
ahall  testify  for  "himself*'  in  chief  after  introducing  other  testimony,  does 
not  apply. 

8.  Subscription  to  turnpike  company — Where  one  who  subscribes  to  the  capi- 
tal stock  of  a  turnpike  road  company  ratifies  a  change  subsequently  made 
by  the  compaoy  in  its  name  and  the  route  of  its  road,  and  promises  to  pay 
his  subscription,  he  is  bound,  notwithstanding  the  change.  And  he  is  like- 
-wise  bound  when  he  ratifies  in  the  sama  way  the  action  of  the  company  in 
•releasing  other  subscribers. 

Lindsay  &  Botts  for  appellant ;  Thomis  R.  G;>rdon  for  appellee. 

MtTGHKLXi   V.   OWSNTON,    Jko.,    TuBNPtXa    COMPANT. 

jFiled  April   12, 1898.    Appeal  from  Owen  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  affirming. 
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Substripticn  to  turnpike  rompnny — Ratification  of  change  in  road — In  this  ac- 
tion by  a  tarnpike  road  company  to  recover  the  amoant  sabscribed  by  de-»- 
fendant  to  aid  in  the  oonstrnction  of  plaintifE^s  road,  aithoa^h  it  appears 
thatachantre  wa«  made  in  the  terminal  point  of  the  road  after  defendant 
made  his  subscription,  yet,  as  a  decided  preponderance  of  the  testimony 
shows  that  defendant  stated  that  he  was  pleased  with  the  change  and  then 
promised  to  pay  the  snm  originally  sabscribed  by  him,  he  is  bound. 

Lindsay  ^  Botts  for  appellant ;  Thomas  R.  Qordon  for  appellee. 

KioxziiS  y.  CXiAT. 

Filed   April  12,  1893.     Appeal  from   Boyd  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

Trusts — Statute  of  frauds — Where  one  of  two  persons  who  have  purchased  land, 
jointly  has  the  land  conveyed  to  himself  alone,  without  the  knowledge  or 
consent  of  the  other,  a  trust  results  by  implication  in  favor  of  the  latter. 
The  statute  of  frauds  forbids  the  enforcement  of  a  trust  or  equity  created 
by  contract  and  not  such  as  results  from  the  nature  of  the  transaction  by 
implication  of  law. 

Moore  k.  Everett  for  appellant ;  Tz  R.  Brown  for  appellee. 

CaliDEwat  v.  Biokel. 

Filed  April  12,  1898.     Appeal  from  Louisville  Chancery  Court.    Opinion  of 

the  court  by  Judge  Brent,  affirming. 

Attachments — Equities — Where  one  who  had  advanced  a  merchant  money 
with  which  to  carry  on  his  business,  and  incurred  obligations  in  the  conduct 
of  the  business,  received  the  proceeds  of  the  merchant's  stock  of  goods  and 
business  when  8old,  with  the  understanding  that  he  was  to  be  reimbursed  for 
the  sums  advanced  by  him,  and  also  that  all  obligations  incurred  by  him  in 
the  conduct  of  the  business  were  to  be  paid  out  of  the  fund,  his  equity  is 
superior  to  that  of  a  creditor  who  has  attached  the  fund  in  his  hands,  there 
being  no  evidence  of  fraud  or  collusion. 

Willson  &,  Thum  for  appellant ;  John  Barret  for  appellee. 

Edwabds  v.  McEimszt's  adm'b. 

Filed  April  12,  1898.    Appeal  from  Owen  Circait  Court.    Opinion  of  tho 

court  by  Judge  Barbour,  reversing. 

Mistake — Limitation — Where  the  directors  of  a  corporation  have,  by  mis- 
take, signed  a  note  in  such  a  way  as  to  make  themselves  liable  as  individuals 
when  the  debt  was,  in  facfc,  that  of  the  corporation,  and  it  alone  was  in- 
tended to  be  bound,  they  may  iu  an  action  on  the  nqite  plead  and  prove  the 
mistake  and  thus  escape  individual  liability.  And  this  is  true  however  long 
a  timo  may  have  elapsed  since  the  execution  of  the  note,  as  limitation  can 
not  be  pleaded  as  a  bar  to  such  a  defense. 

J.  W.  Greene  for  appellant;  Thomas  R.  Gordon  for  appellee. 

L.  A  N.  R.  R.  Co.  V.  R10HEE8ON. 

Filed  April  12, 1898.     Appeal  from  Taylor  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

1,  Railroads — Injury  to  passenger  in  alighting  from  train — In  this  action 
against  a  railroad  company  to  recover  damages  for  injuries  received  by 
plaintiff  in  alighting  from  a  train  upon  which  he  was  a  passenger,  the  court 
properly  instructed  the  jury  that  if  the  preponderance  of  the  evidence 
showed  that  plaintiff,  ^^relying  on  the  assurances  of  defendant's  agent  (the 
brakeman)  that  it  was  safe,  or  obeying  his  command  under  force  or  appre- 
hension of  force,  did  alight  while  the  train  was  in  motion,  by  which  he  was 
thrown  down  and  injured,  the  law  is  for  plaintiff."    And  the  court  properly 
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refused  an  instrnction  as  to  contributory  negligence,  as  the  plaintiff  eonid 
not  as  matter  of  law  have  been  guilty  of  contributory  negligeuoe  if  the 
i&ots  which  the  jury  were  required  to  find  in  order  to  return  a  Terdiet  for 
plaintiff  existed. 

2.  Samn — Evidence — It  was  competent  fbr  plaintiff  to  prove  by  his  mother 
-what  his  appearance  was  when  he  came  home  on  the  night  of  the  aeeident 
and  what  she  did  to  relieve  his  apparent  suffering.  And  even  if  it  was  in- 
<:ompetent  for  her  to  state  that  he  ^'complained  very  ihuch  with  his  head 
and  said  it  hart  him  and  held  it  in  his  hands,"  it  could  not  have  prejudiced 
the  defendant. 

3.  Excessive  verdict — A  verdict  for  "|1,000  as  compensatory  danaaf^^  and 
.$1,500  as  exemplary  damages^'  is  not  excessive,  as  the  plaintiff  fell  between 

two  moving  trains,  and  his  mental  suffering  while  lying  there  must,  aside 
from  his  physical  injuries,  have  been  intense. 

4.  Punitive  damages — As  the  conduct  of  the  brakeman,  if  the  plaintiff's 
witnesses  are  to  be  believed,  was  cjuasi  criminal,  the  case  warranted  punitive 
•damages. 

Wm.  Lindsay,  H.  W.  Bruce  and  John  McChord  for  appellant ;  Montague 
^  Collins,  J.  M.  Wood  and  Samuel  Averitt  for  appellee. 

BpwMAN  V.  Wood. 

Filed  April  12,  1893.     Appeal  from  Nelson  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Forgery  of  signiture  to  renetvai  note — Right  of  recovery  on  old  note — Where  a 
•creditor  holds  a  note  on  two  or  more  obligors  and  accepts  what  purports  to 
be  a  renewal'  note  signed  by  all  the  obligators,  and  it  turns  out  that  the 
names  of  some  of  them  were  forged,  or  that  the  renewal  note  is  as  to  some 
of  them  invalid,  their  obligation  on  the  original  note  revives  and  the  obligee 
may  bring  suit  thereon  and  recover  judgment  against  them.  And  it  is  no 
bar  to  an  action  on  the  old  note  that  an  action  on  the  new  note  has  resulted 
in  a  judgment  for  defendants,  the  right  to  recover  on  the  old  note  being  in  no 
^ay  involved  in  that  action.  W^hile  the  plaintiff  may  in  such  an  action  set  up 
the  old  note  by  way  of  amendment  and  recover  thereon,  he  is  cot  preju> 
•diced  by  his  failure  to  do  so. 

Georee  S.  Fulton  for  appellant  ;  John  D.  Wickliffe  for  appellee. 

Cincinnati,  Jkc.,  B.  Co.  v.  Stakhousb. 

Filed  April  12,  1893.    Appeal  from  Fayette  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming.. 

In  this  action  against  a  railroad  company  to  recover  damages  for  the  killing  of 
stock  on  the  track  a  verdict  for  plaintiff  is  not  flagrantly  against  the  evi- 
dence. 

C.  B.  Simrall  and  R.  A.  Thornton  for  appellant ;  Bronston  k,  Allen  for  ap- 
pellee. 

LOSTUXTEB    V.    DaILET. 

Filed  April  19,  1893.     Appeal  from  Carroll  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  reversing. 

1,  Mastei  and  serz'ant — Defective  machinery — A  master  is  not  liable  to  the 
•servant  for  injuries  caused  by  defects  in  the  materials  furnished  the  latter 
for  use  unless  he  failed  to  exercise  ordinary  care  in  the  selection  or  inspec- 
tion or  failed  to  warn  the  servant  of  a  known  defect  therein. 

In  this  action  by  a  servant  against  his  master  to  recover  damages ^for  in- 
juries received  while  bailing  hay,  the  injuries  resulting  from  a  defect  in  the 
bay  press  furnished  by  the  master  for  the  servant's  use,  as  there  is  nothing 
to  show  that  the  master  knew  or  ought  to  have  known  of  the  defect,  or  that 
he  is  chargeable  with  such  negligent  ignorance  as  is  equivalent  to  knowledge, 
he  is  not  liable. 
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2.  Same — Sen/ant^s  Knowledge  0/  defici —11  a  servant  continnea  without  ob- 
jection to  nse  a  machine  known  to  him  to  be  dangerOQB,  he  does  so  at  his 
own  risk,  and  if  he  is  injured  the  master  is  not  liable.  As  the  servant  in  this 
case  had  actual  knowledf^e  for  several  days  before  he  was  injured  of  the  un- 
safe condition  of  the  hay  press  he  was  using,  and  made  no  complaint,  he 
can  not  recover,  even  though  the  master  was  negligent  in  furnishing  such  a 
.machine  for  his  use. 

George  G.  Drape,  Gaunt  &  Downs  and  J.  A.  Donaldson  for  appellant ;  P. 
U.  Major  and  T.  J.  MoElrath  for  appellee. 

L.  &  N.  R.    R.    Co.  v.   HlGOINBOTHAM. 

Filed  April  19,  189S.    Appeal  from  Lincoln  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

Jiailroads^^^  Timelywaming^' — In  this  action  against  a  railroad  company 
to  recover  damages  for  injuries  received  by  plaintiff  alleged  to  have  resulted 
from  the  negligence  of  defendant's  servants  in  failing  to  give  warning  of 
the  approach  of  an  engine  to  a  public  crossing,  it  was  not  improper  to  in- 
struct the  jury  that  if  they  believed  from  the  evidence  that  those  in 
charge  of  the  engine  failed  to  give  ^'  timely  warning  '*  of  its  approach  by 
ringing  the  bell,  such  failure  was  negligence  upon  their  part.  The  term, 
**timely  warning,"  was  sufficiently  specific  as  to  the  time  when  or  place 
where  the  signal  should  have  been  given. 

J.  W.  Alcorn  for  appellant;  R.  J.  Breckinridge  and  Robert  Harding  for 
appellee. 

EvANSviLLE  Gbain  Co.  V.  8tout. 

Filed  April  19,  1893.    Appeal  from  Crittenden  Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judsre  Yost,  reversing. 

/^emission  of  pari  of  verdict — Where  a  verdict  is  so  flagrantly  excessive  as 
to  indicate  that  it  was  influenced  by  passion  or  prejudice,  the  wrong  can 
not  be  righted  by  the  remission  of  any  part  of  the  verdict  or  by  any  act 
short  of  giving  the  party  complaining  a  new  trial  before  an  unbiased  jury. 

Blue  <fc  Blue  for  appellant;  Nunn  &  Cruce  for  appellee. 

MsBOHANTs'  Dispatch  Tbanspobtation  Co.  v.  Hoskins. 

Filed    April   19,    1893.    Appeal   from   Jefferson   Court  of  Common   Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Carriers  of  f;oods — Speciat  contract — Burden  of  proof— Vf\\QTe  a  common 
carrier  who  is  sooght  to  be  made  liable  for  the  loss  of  goods  he  has  under- 
taken to  carry  relies  upon  a  contract  limiting  his  liability,  the  burden  is  upon 
him  to  show  not  only  that  the  limited  contract  has  been  made,  and  that  the 
loss  arose  from  a  cause  excepted  therein,  but  further,  that  his  negligence 
did  not  contribute  to  the  loss.  Therefore,  when  the  carrier  stipulates  by 
such  a  contract  that  he  shall  not  be  liable  for  the  loss  of  the  goods  by  fire, 
the  burden  is  upon  him  to  show,  not  only  that  the  goods  were  lost  by  fire, 
but  that  the  fire  was  not  caused  by  his  negligence.  But  as  the  plaintiff  in 
this  action  upon  such  a  contract  assumed  the  burden  of  proof,  and  failed 
to  show  that  the  fire  by  which  the  goods  were  destroyed  was  caused  by  de- 
fendant's negligence,  a  verdict  for  plaintiff  is  not  sustained  by  the  testi- 
mony. 

2.  Railroad  companies  are  not  required  to  keep  a  continuous  watch  during  the 
night  in  their  depots  in  small  towns.  And  the  mere  fact  that  a  depot  had, 
on  several  occasions,  been  broken  open  and  articles  of  small  value  taken, 
did  not  impose  upon  the  company  such  a  duty. 

Wm.  Lindsay,. Lyttleton  Cooke,  Edward  W.  Hines  and  I.  T. .Woodson  for 
appellant;  Blain,  Einkead  &.  Grinstead  for  appellee. 
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L.  &  N.  R.  R.  Co.  T.  MUBBAT. 

Filed   April   19,   1898.    Appeal  from   Jefferson   Coart  of  Common   Pleas. 
Opinion  of  the  coart  by  Judge  Barboar,  affirming. 

1.  Repeal  of  stafaie  by  new  Constitution — The  act  of  Febraary  21,  1890,  pro- 
Tidinji^  a  special  method  for  selecting  jarors  in  Jefferson  ooanty,  was  not  re- 
pealed by  the  new  Constitution.  The  Constitution  does  not  porpori  to> 
regulate  the  summoning  and  empaneling  of  jurors,  and  of  necesaitj  iho 
existing  laws  must  be  continued  in  force  until  additional  legislation  is  had* 

2.  The  leaving  of  an  uncovered  ditch  unde*  a  railroad  trark  over  which  it  was 
to  be  reasonably  expected  that  employes  would  push  cars,  and  which  they 
could  not  see  while  so  engaged,  was  negligence  on  the  part  of  a  railroad 
company.  And  whether  a  laborer  engaged  in  pushing  cars  over  the  track 
knew  there  was  a  ditch  under  the  track,  or  whether  from  bis  having  prior 
to  that  time  observed  the  men  at  work  on  each  side  of  the  track*  he  should 
have  taken  the  precaution  to  see  whether  the  ditch  was  under  the  tracks 
were  questions  for  the  jury. 

3.  Instructions  to  jury — If  the  instructions  were  not  as  specific  as  defend- 
ant had  the  right  to  ask  that  they  should  he,  it  should  have  presented  in- 
structions which  would  have  cured  the  omission. 

4.  Punitive  damages — The  evidence  warranted  an  instruction  as  to  pnni* 
tive  damages. 

Lyttleton  Cooke,  Wm.  Lindsay  and  Edward  W.  Hinea  for  appellant ;  W. 
P.  D.  Bush  and  Findlay  F.  Bush  for  appellee. 
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ACCEPTANCE  OF  DEED-  Pajre. 

flndinff  of  jury  that  a  deed  was  accepted  by  evidence 764 

ACTIONS-8ee   CommlRaioners,    2;     BailnieDt,    I;    Appeal    Bonds,    1; 

Parties  to  Actions,  8;  Trusts,  10;  Conflict  of  Law,  1;  Guardian  and 

Ward,  14;  Asslfifnment  by  Operation  of  Law,  18,  14— 

1.  action  by  executor  to  compel  bank  to  transfer  stock  of  decedent  In 

manner  dlreott'd  by  will  Is  transitory 17 

2.  where  Ofrentof  different  parties  ships  goods  In  his  own  name  under 

one  bill  of  lading,  right  of  action  thereon   of  each  principal  Is 

separate— agent  not  being  a  joint  one lOS 

8.  right  of  separate  action  for  dauiagep  of  each  of  several  pxlnolpals 
who  had  a  common  agent,  by  whom  goods  were  shipped  under 
one  bin  of  lading  and  lost SA8 

4.  when  action  for  use  and  occupation  of  land  may  be  maintained  ■ . .  89& 

5.  to  enforce  or  rescind  contracts  transitory  as  a  general  rule 782 

6.  action  to  enforce  contract  and  seeking  sale  ot  land  to  satisfy  lien 

thereby  created  Is  local 782 

7.  action  for  Injunction  in  thiH&*ta(e  topi*eTent8uit  in  another  State,  894 
ACTIONS  TO  QUnCT  TITLE-See  Quia  Timet;  Res  Adjudloata,  6— 

judgment,  qulnilng  title  erroneous  before  survey  made  showing  that 

iHud  is  within  plaintiff's  boundary 830- 

ACCOUNTS— See  Limitation,  8- 

1.  application  of  partial  payments  thereon 8R 

2.  action  involving  complicated  accounts  reversed  for  reference  to  a 

comm issinner 910- 

ADMISSIONS  BY  GRANTORS  IN  DEED- See  Evidence.  30. 
ADVANCEMENTS— See  Consideration,  2.  Parol  Evidence  to  Vary  Writ- 
ten Instruments,  1— 
1.  children   to  be  charged  with  advancement  under  provision  of  par- 
ticular will :..  140 

:5.  testator's  intention  in  such  case  determines  what  is  to  be  charged 
as  such  advancement 140« 

8.  recital  in  will   by  testator  that  he  has  kept  "an  account"  of  ad- 

vancements—children charged  with  money  not  included  in  said 

account 140« 

4.  equalizations  of  when  one  child  lost  land  advanced  and  was  com- 
pelled to  account  fur  rents  thereof 37JJ 

6.  lien  for  amount  adjudged  child  in  distribution  of  father's  estate 
for  advancement  so  lost  exists  only  on  father's  lands  and  not  on 

lands  advanced  the  other  children  in  certain  case 478 

6.  note  of  heir  to  ancestor  may  be  treated  by  parties  as  an  advance- 
ment, or  shown  to  be,  by  extrinsic  evidence 668 

ADVERSE  POSSESJsION— See  Ejectment,  3;  Roads  and  Passways,  8; 
Ways,  1,2;  Mortgages,  9;  Vendor  and  Vendee,  8;  Interferwoe  Between 
Patents,  1 ;  Quia  Timet,  2— 

1.  by  defendant  after  commencement  of  suit  to  recover  land,  not  con- 

sidered in  aid  of  plea  of  limitation 77 

2.  possession   of  certain  party  presumed   to  be   hostile  rather  than 

friendly  to  former  owner  of  land 85 

8.  claim  of  one  under  title  of  record  superior  to  claim  by  adverse  pos- 
session alone,  with  no  definite  enclosure  and  with  a  boundary 
uncertain  and  in  doubt 288 

4.  of  land  for  seventy  years  confers  perfect  title  even  If  whole  tract  Is 
not  included  by  deed  under  which  the  claim  is  made 486- 

6.  evidence  shows  that  a  father  held  certain  land  adversely  to  his  son 
and  not  by  agreement  with  the  son 46& 

6.  evidence  authorized  finding  of  jury  that  son  held  land  adversely  Ar> 
fifteen  years  under  verbal  gift  by  a  fathex "ivi^.^Fvyj.  ?rr.v.v^^rV 
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7.  instruction  deflnin^  adverse  possession  oorreot  in  certain  case 614 

8.  possBSslon  by  enclosure  of  certain  land  not  adverse  In  certain  case 

unless  included  in  deed  of  person  in  possession        588 

9.  certain  possession  not  adverse,  even  if  there  was  an  enclosure — 

lirairatlon , 657 

10.  ftir  more  than  fifteen  .ydars  shown  in  certain  case 85^ 

AGENTS-See  Principal  and  A^t^nt,  1—  -      .    , 

contract  by  n^enc  of  dififernnt  principals,  whereby  goods  of  all  are 
shipped  under  one  hill  of  lading,  right  of  each  principal  to  main- 
tain separate  suit  to  recover  damages  for  loss  of  goods 2b8 

ALIMONY— See  Divorce.  3— 

1.  agreenienc  by  a  wife  with  her  husband  not  to  sue  for  aliuiODj  or 

divorce,  within  certain  period,  void 628 

2.  alimony  allowed,  reasonftble  in  particular  case 68M 

3.  alimony  and  attorney's  fee  should  have   been  allowed  wife  in  cer- 

tain c^»s» 660 

ALLEGATION  AND  PKOOF- 

party  avei*rinj?  p  irricnhir  oontrnct  must  rely  throughout  the  cafie 
upon  contriot  so  jilt^aded.  «nd  can  not  rt^ly  upon  another  onefiltd 
with  riH|;o.«^ir.inn  of  «  witness 238 

ALTERATION  OP  WRIT  TEN  INSTRUMENTS- 

1.  note  materially  altered   by  holder,  without  knowledge  or  consent 

of  maker,  is  useless  for  any  purpose 3^ 

2.  addition  of  place  of  payment  to  nonnegotiable  instrument  is  a  ma- 

terial alteration    ... 9fi8 

3.  milker   .^Ignlrjg  note  with  unfilled   blanks   impliedly  gives  holder 

anTbnrity  to  iill  lilanks  it]  accordance  with  general  character  of 
instrinnent 368 

4.  when  innocent  purchaser  must  take  notice  of  fact  that  note  has 

liven  mutei'ially  altered  without  maker's  authority 368 

APPE.ALS— See  .Tu'igrnent.  2:  Co«sts,  1;  Separation  of' Conclusions  of 
LnW  and  Facr,  1;  Ppiotice  in  Criminal  Cases,  JO;  Klectinns,  2:  Res 
Adjndieata,  3:  Practice  in  Civil  Cases,  7,  16:  Eminent  Domain,  1; 
Peremptory  In;<t.riictions.  7:  Instructions,  3;  Bill  of  Exceptions,  1.  a; 
New  Trial,  17:  Evidenc-*.  6:^— 

1.  constable  has  such  intcn-st  in  i)roperty  on  which  he  has  levied  exe- 

cution as  autliori/.t's  liim  to  appeul  froju  judgment  giving  it  to 
claimant    40 

2.  execution  b^vied  being  for  *100-and  value  of  tobacco |W)0— Superior 

Cnurt  has  jurisdiction  of  apyjeal 40 

3.  cpedltcir   with   debt   les<;  thim   SKO—seeking  to  have  conveyance 

made  by  debtor  operate  as  involuntary  assignment— apjiel late 
court  b.'is  no  jniisd lotion  of  jjpyjeal  by  him.    ..     48 

4.  error  of  SI 2  (55  in  coiitn)ver»^3'  involving  |900— too  small  t-o  author- 

ize reversal       ..  48 

5.  chancpllor'fi. finding  of  fncts  supported  by  evidence 78 

6.  weight  given  judgment  of  chanctllor  concerning  the  evidence  to 

snpporr  grounds  of  attarhn lent.  100 

7.  judgment  of  chancellor  affirmed  in  certain  case 113 

8.  on  appeal  plea<iings  will  be  constiued  favorably  for  appellee  to  sup- 

port judgrieni; 148 

9.  agreement  below  to  consider  answer  and  evidence  in  another  rase 

a-«  ]\irt  of  this  (me— such  answer  and  evidence  not  considered  on 
appeal,  although  the  record  of  the  other  Cii>e  is  sent  out  with 
this  line  .    ..  170 

10.  aopellee  has  right  to  file  tran«;cript  at  any  time  after  granting  of 

the  appeal.  —  ..  ...  ' £05 

11.  weijzhc  of  judarment  of  chancellor  on  appeal— reversed   if  clearly 

a5?n Inst  preponderance  of  evloerce 330 

12.  appeal  dist^iisseU  where  record  of  former  appeal  in  the  case,  neces- 

siiry  to  decisinn  of  this  appeal. Is  not  filed  in  this  case 396 

13.  case  wherein  cnrtain  chaj-fer  is  assailed  as  unconstitutional,  being 

transferred  to  Sui)erior  Court  hy  Court  of  Appeals,  that  charter 
will  be  treated  as  valid  in  former  court S% 

14.  cofistltnrional   question  i  or  considered  in  case  transferred  to  Su- 

perior Court  by  Court  ot  Appeals 240 

15.  judgment  requiring   garnishee  to  pay  money  into  court  affirmed 

because  partial  transcript  does  not  enable  court  to  determine 
whether  or  not  the  judgment  is  proper 867 
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16.  weight  of  judgment  of  obaucellor  on  question  of  faot  in  contented 

election  case 274 

17.  In  contested  election  case  appeal  to  circuit  court  stands  for  trial  at 

first  term  after  appeal  is  taken 278 

18.  chancellor's  judgment  on  issue  of  fact  sustained  by  evidence  in 

certain  case 811 

19.  chancellor's  finding  on  purely  legal  issue  to  be  treated  as  verdict 

of  properly  instructed  jury 884 

"SO.  infant  defendant  on  appeal  may  complain   of  judgment  below  to 

which  no  exceptions  were  taken 828 

21.  correctness  of  judgment  ordering  sale  of  land  to  satisfy  lien  not 

considered  on  appeal  taken  more  than  two  years  after  its  rendition.  861 

22.  but  correctness  of  order  confirming  report  of  sjile  of  such  land  may 

be  considered  if  appealed  from  within  the  two  years. .         862 

53.  prematUTH  submission  no  ground  for  reversal  until  motion   to  set 

a<ide  jndgment  is  made  in  lower  coiirt  481 

54.  grounds  for  new  trial  sufficient  to  raise  correctness  of  certain  In- 

struction on  appeal 466 

25.  amqtint  nf  defeniiant's  dismissed  counterclaim  added  to  amount  of 
plaintiflf's  judgment  la  amount   in   controversy  on   defendant's 

appeal 474 

S6.  distance  between  two  points  being  material  In  certain  ease  and  in- 
dicated by  witness  as  same  as  thjit  b«^tween  objects  in  courtroom, 
whose  disranne  apart  arn  not  known  to  appellate  court— in  ab- 
sence of  knowledge  <if  sueh  dl stance,  material  evidence  treated  as 
absent  from  rvcord  and  VHrd lot  affiroied   477 

27.  material  evidence  treated  as  absent  from  record  in  certain  case  ...  4b7 

28.  chancellor's  finding  on  (juestion  of  fact  treated  as  verdict  of  prop- 

erly instructed  jury 497,527 

29.  weight  given  verdict  of  jury  on  appeal 514 

W.  appellee  mny  file  transcript  and  move  to  afHrrn  as  a  delay  case 519 

81.  abandonifient  of  appeal  from   order   discharfzlng  attachment   for 

rent  by  landlord    625 

33.  judgment  affirmed  when   incorrect  reason   is  given  by  trial  judge 

for  proper  judgment 627 

<J3.  in  absence  of  cross  appeal  case  not  reversed  for  errors  prejudicial 

to  appellee 527 

84.  chancellor's  flndiuR  of  fact*  authorl7ed  by  evidence 668 

85.  verdict  locating  boundary  line  sn.stalned  by  evidence 570 

<i6.  transcript  on  appeal  pivsumed  to  be  complete 574 

87.  reply  Iodized  in  record  treated  as  filed ...     fi21 

58.  evidence  sufficient  to  support  certain  verdict 624 

89,  appellate  prnotioe— attachment  suits  heard  together— transcript  in 

one  case  not  considered  in  another 669 

40.  error  waived  by  failure  to  complain  on  former  appeal..  670 

41.  from   judgment  respecting  opening  of  county  road— only  errors  of 

law  considert'd  ...  '. 677 

42.  in  such  cafe,  in  absence  of  separation  of  conclusions  of  law  and 

fact,  judgment  affinned  . .  677 

43.  appeal  lies  from  judgment  of  county  court  sustaining  demurrer  to 

information  of  auditor's  agent   788 

44.  pendency  of  petition  for  new  trial  no  bar  to  an  ap])eal 760 

45.  no  appeal  lies  from  vnid  judgment  before  motion  to  set  it  aside  . . .  767 

46.  sufficiency  of  pleadlntr  to  support  judgment  only  gu(>stion  consid- 

ered on  appeal   in  ordinary  action   sulmiitted  to  court  without  a 
jury,  where  there  is  no  sepiraflon  of  conclusion  of  law  and  fact.  815 

47.  party  may  waive  objection   to  consideration  of  appeal  from  void 

judgment  before  motion  made  to  set  it  aside  by  falling  to  move 
to  dismiss  appeal ' 881 

48.  only  sufficiency  of  pleadings  to  support  verdict  considered  when 

evidence  is  not  in  ihe  Veooi  d 847 

49.  every  presumption  in  support  of  judgment  indulged  on  such  ap- 

peal    847 

60.  objection  to  answer  as  not  verified  made  too  late  for  first  time  on 

appeal  . .  868 

61.  mode  of  procedure  and  remedy  not  being  objected  to  below,  objec- 

tion considered  as  waived j 

62.  although  weight  of  evidence  is   for  defendant,  after  four  trials 

judsment  against  him  will  not  be  reversed v.yj  i^H^.vy.  .>;' [ 

68.  certain  judgment  sustained  by  evidence 896 
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APPEALS   TO  CIRCUIT  COURTS-See  Courts,  1 ;  Roads  and  Pass- 
ways,  4—  Psgfr. 

1.  time  for  proseoutiDg  appeal ttO^ 

S.  appeal  from  judgmeDtuiiasblDgexeoutioD-*ainount  in  oontroTezsy.  80^ 
APPEAL  BONDS- 

1.  liability  on— petition  on  bond  not  necessary,  issual  of  summons 

belnff  all  that  is  required 80^ 

8.  in  prooeeding  upon  an  appeal  bond,  errors  alleged  to  have  been 
committed  on  trial  of  the  appeal  not  Inquired  into  or  considered.. S(fi 
APPELLATE  JlTRISDICTION- 

1.  judgment  enforcing  lien  on  land  does  not  involve  title  to  freehold 

—amount  in  controversy  determines  whether  Superior  Court  or 
Court  of  Appeals  has  jurisdiction  of  appeal 1(» 

2.  charter  of  Louisville  allowing  appeal  direct  from  city  court  to  Su- 

perior Court,  where  validity  of  an  ordinance  is  involved,  applies 

only  In  criminal  and  penal  cases 10^ 

APPEARANCE— See  Assignment  by  Operation  of  Law,  16;  Pleadings, 
14- 

1.  appearance  of  nonresident  corporation  treated  as  entered  by  reason 

of  the  making  of  certain  motions  by  it 142 

2.  after  appearance  by  answer,  motion  to  vacate  judgment  on  Intiund 

that  defendant  was  not  served  with  process  was  properly  over- 
ruled  718 

ARBITRATION  AND  AWARD-See  Insurance,  88,  89.  40,  41,  48— 

1.  when  specifio  execution  of  an  award  will  be  decreed  or  refused —  fiS7 

5.  certain  party  not  entitled  to  speclflo  execution  of  an  award fiS7 

8.  aword  not  set  aside,  as  there  is  no  evidence  of  mistake  of  law  or 

fact  by  arbitrators  and  no  allegation  of  fraud,  etc 80 

4.  failure  to  furnish  each  party  a  copy  of  the  award  does  not  invali- 
date \t,,  hut  merely  pofttpones  right  to  judgment  thereon 80 

ARREST  OF  DEBTORS-See  Bail,  4. 
ARSON— See  Indictment,  10. 
ASSIGNMENTS- 

debtor  had  not  assigned  certain  fund  to  himself  as  executor  of  bis 

father's  estate 9ft 

ASSESSMENTS— See  Municipal   Taxation,  2,   8,  7,  8.  9,  10;  Pleadings. 

8:  School  Tax.  1.  8:  Taxation.  1,  2.  3.  8.  9. 
ASSESSORS— See  Offices  and  Officers,  1.  9. 
ASSESSMENT  FOR  STREET  IMPROVEMENT- 

wholly  within  one- quarter  of  square  in  Louisville— mode  of  assess- 
ment   81ft 

ASSIGNMENT    FOR  BENEFIT    OF    CREDITORS-See  Estoppel.  1; 
Set  ofl,  1:  Sureties,  6;  Sales  of  Personal  Property,  8— 
1.  surety  on  bond  executed  to  assignee  not  liable  for  certain  funds. ..  109 

9.  assignee  can  not  bind  trust  esratK  by  rontrnct  with  attorneys  for 

specific  compensation— cliancellor  must  allow  only  reasonable 
attorney's  fee 194 

8.  assignment  for  creditors  made  for  purpose  of  cheating,  etc.,  cred- 
itors, is  void,  and  assignee  acquires  no  rights  thereunder fffi 

4.  insolvent  debtor  may  maintain  action  against  trustee  to  whom  he 
assigned  his  estate  to  compel  him  to  pro))er]y  execute  th'e  trust ..  397 

ft.  to  such  an  action  the  creditors  i»1  the  debtor  are  necessary  parties.  W 

6.  power  to  mai^e  such  assignment  for  partnership  may  be  conferred 

on  one  partner  expressly  or  impliedly 480 

7.  recording  of  deed  of  assignment  accept-ed  by  assignee  within  period 

prescribed  by  statute  relates  back  to  date  of  execution,  so  that 
assignee's  rights  are  superior  to  creditor  attaching  property  after 
execution  of  deed    4ft> 

8.  execution  of  deed  of  assignment— attachments— recording  of  deed 

of  assignment 480 

9.  death  of  assignor— settlement  of  his  estate— failure  of  assignee  to 

settle— exemptions 674 

10.  if  assignee  act  as  his  own   attorney,  only  his  commission  as  as- 

signee can  be  allowed  him 646 

11.  assignee  not  a  purchaser  for  value,  but  stands  in  position  of  his 

assignor S58 

12.  asssignment  for  creditors  invalidated  by  fraudulent  intent  of  as- 

slgcor M8 

18.  compensation  of  assignee  when  assignment  is  set  aside  for  fraud..  888 
14.  rights  of  assignee  and  creditors  under  such  fraudulent  aasignment.  8tt 
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ASSIGKMENT  FOR  BENEFIT  OF  CREDITORS-CoDtlnned.  Page 

16.  oreditors,  by  preiteDting  claiisfi  to  assignee,  not  estopped  to  attack 

aflflifKninent  as  fraudulent 809 

ASSIGNMENT  BY  OPERATION  OF  LAW- See  Appeals,  8- 

1.  niorrgafre  by  Insolvent  debtor  of  exempt  properry  not  an  unlawful 

prnferenoe 204 

9.  preference     of     creditors— fraudulent     conveyances- consolidated 

acr|on» 867 

8.  fraudulent  transfer  of  property  to  one  creditor  for  the  purpose  of 

cheating  other  creditors  may  operate  as  an  asf^ignment 69t 

4.  preferance  of  creditors -fraud— attachments—prlnritles 681 

■6.  infancy  of  debtor  at  time  of  alleged  preference  must  he  pleaded  by 

him— not;  available  as  plea  for  attaching  creditor 689 

-6.  act  of  preference— rights  of  subsequent  creditors— pleading 66fi 

7.  subsequent  creditors  entitled  to  share  in  estate 660 

8.  presumed  that  transfer  of  property  by  insolvent  debtor  to  creditor 

was  with  design  to  prefer 669 

0.  such  presumption  may  be  rebutted- how 669 

10.  act  of  1856  constitutional  and  valid 69fi 

11.  presumed  that  transfer  of  property  by  a  certain  insolvent  debtor 

was  with  lutent  to  prefer 696 

19.  such  presumption  conclusive  in  certain  case        696 

"13.  action   by  one  creditor  to  have  unlawful  preference  declared  an 

a8.slgnment  inures  to  benefit  of  all  creditors 696 

14.  when  orifrinal  plaintiff  dismisses  such  action  other  creditors  may 

prosecute  it  to  judgment 696 

15.  consolidation  of  actions— nonresident  plaintiff  in  one  action  con- 

sidered as  appearing  to  another  action 696 

16.  mortirage  of  homestead  of  debtor  not  an  unlawful  preference 696 

17.  day  on  which  mortgage  was  lodged  for  record  must  be  computed 

as  first  day  of  six  months  after  which  it  may  be  assailed  as  an 
unlawful  preference 794 

18.  when  intent  to  prefer  is  presumed  from  Insolvency  of  grantor  or 

mortgagor 867 

19.  when  convevnuces  by  an  insolvent  operate  as  an  assignment 867 

ATTACHMENTS— See  Appeals,  6,  15;  Jurisdiction,  8;  AsMgnment  for 

Benefit   of   Creditors.    7,    8;  Assignment  by  Operation   of  Law,  8,  o; 
Final  Order,  5;  Summons,  8;  Prejudicial  Error,  5— 

1.  mode  of  issuing,  which  has  been  used  for  many  years,  should  be 

upheld  as  valid 1 

9.  orders  of  attachment  endorsed  on  a  summons,  regarded  as  part  of 

summons 1 

8.  where  such   summons  runs  in  name  of  "The  Commonwealth  of 
Kentucky,"  attachment  regarded  as  havlntr  same  style.  .^ 1 

4.  fund  .deposited  to  individual  credit  of  defendant  subject  to  attach- 

ment—fund was  not  asKlgned  by  debtor  to  himself  as  executor  ...    98 

5.  garnishment  for  taxes— no  judfrment  to  be  rendered  against  gar- 

nishee where  it  does  not  appear  he  Is  indebted  to  delinquent  tax- 
payer   UO 

6.  evidence  sufficient  to  support  grounds  for  attachment  in  particu- 

lar case 148 

7.  constructive  fraud  by  debtor  in  disposing  of  his  property  will  not 

authorize  attachment  on  ground  that  debtor  has  disposed  <«f  prop 
erty  with  intent  to  defraud,  etc.- actual  fraud  necessary  to  sus- 
tain such  attachment 141 

8.  corporation  organized  under  chapter  56  incurpins  debts  in  excess 

oMlmit  fixed  hy  articles— no  ground  of  attachment  therefor  144 

9.  burden  is  on  plaintiff  when  grounds  of  attachment  are  traversed 

by  answer 206 

10.  specific  attachment  available  where  property  in  lien  to  plaintiff  Is 

about  to  lie  sold  by  defendant  regardless  of  defendant's  intention.  678 

11.  order  of  attachment  void  when  not  issued  in  name  of  Common- 

wealth and  addressed  to  no  one 719 

72.  in  absence  of  bill  of  exceptions,  judgment  sustaining  attachment 

not  reversed  on  appeal 668 

18.  advancement  of  money  to  merchants— receipt  of  proceeds  of  sale  of 

goods— attachment : 9S6 
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ATT0RNP:Y  AND    CLIENT— See   Insurance,  5.    87;    PHvUe^eA -Com- 
munioations,  1;  ARslgnnient  for  Benefit  of  Creditors,  2,  lU;«£videDce, 
9;  Munioipal  Corporations,  20— 
i.  rieht  of  attorney  to  retain  money  oollected  for  a  ollent  who  is  la-    • 
debted  to  him  in  sum  exceeding  amount  collected 4fft 

2.  where  debt  due  attorney  by  client  Is  ^'abject  of  litifzation,  attorney 

may  retain  money  collected  for  client  until  the  litif^ation  is  de- 
cided    * -IC? 

3.  rule  on   attorney  to  pay  over  money  to  client— sufficiency  of  re- 

sponse of  attorney 407 

4.  certain  contract  bt'tweeu  attorney  and  client  ohampc-rtous  and  void.    4i 
ATTORNEY  FOK  NONRICSIDENT  DEFENDANT!?- 

1.  if  employed  by  defendants,  must  so  state  in  his  report  to  court 910 

9.  excessive  allowance  to  such  attorney 91(^ 

AUDITOR  OF  COMMONWEALTH— See  Constiutional  Law.  13,  14,  15. 
16,  17— 
right  to  contest  constitutional  validity  of  appropriation  aots,  valid  on 

their  face 529 

AUDITOR'S  AGENTS- See  Texation.  8;  Appeals,  41— 

1.  fee  for  collection  of  demands  due  Stato 477 

2.  information  by— sufficiency  of 7JB 

AWARDS— See  Landlord  and  Tenant,  9. 

BAIL- 

1.  bail  of  defendant  held  by  examining  court  to  next  term  of  circuit 

court  nor.  released  by  failure  to  return  indictment  at  such  next 
term— defendant  must  appear  if  indictment  be  returned  at  second 
term  after  bond  is  Kiven  or  the  ball  are  liable 2U8 

2.  bail  of  debtor,  for  whom  order  of  arrest  wits  issued  in  civil  action, 

not  liable  unless  plaintiff  has  return  of  "not  found"  on  an  exe- 
cution issued  against  body  of  debtor  within  twenty  days  after  it 
might  have  been  issued .  ...  271 

3.  execution  against  body  of  defendant  may  issue  in  such  action  upon 

judgment  without  an  order  of  court  therefor S71 

4.  court  at  subsequent  term  has  no  right  to  amend  judgment  i^  such 

action,  entered  at  previous  term,  so  as  to  order  such  execution  to 
issue ...  27i 

5.  such  bail  released   because  of  failure  to  issue  the  execution  witblo 

the  twenty  days  in  certain  case 271 

C.  officers  authorized  to  take  hail  before  commitment  of  accused  to 
jail  by  examining  court  and  afterwards  301 

7.  statements   subsequentlv  made   by  a  surety  on   bail   bond  can  not 

give  validity  to  a  bona  which  was  void  at  the  time  it  was  exe- 
cuted   301 

8.  after  forfeiture  of  bail  bond  and  return  of  process  for  arrest  of  ac- 

cuse "not  found,"  surety  on  bail  bond  can  not  plead  that  oo 
day  of  forfeiture  of  bond  accused  was  too  sicl:  to  appear 334 

BAIL  BOND- 

forfeiture  of— when  sureties  are  liable 67& 

BAlLMENT- 

1.  right  of  borrower  to  maintain  action  to  recover  damages  for  injuiy 

to  thing  loaned  while  in  his  possession JOS 

2.  right  of  borrower  of  buggy  to  recover  damages  for  injury  to  it,  re- 

sulting from  negligence  of  street  car  company 206t 

3.  bailees  of  live  stock  for  hire  not  insurers  of  safety  of  stock,  but 

must  use  ordinary  care S6d 

BANKS— See  Decedents'  Estate,   1;   Interest,    1;    Parties  to  Action,  1; 
Set-ofif.  1- 

1.  misrepresentation  of  bank's  condition  by  its  president  in  order  to 

sell  its  stock— damages ...  118 

2.  general  and  special  deposits  by  principal  on  note  in  bank— release 

of  surety  by  failure  to  apply  general  deposit  to  note tt3 

BANK  STOCK— See  Dividends,  1. 
BILL  OF  EXCEPTIONS- 

1.  in  absence  of,  judgment  sustaining  attaobment  not  reversed  oi^ 

appeal ..    ...^     .   •• 

a.  where  bill  of  exoeptlons  contains  no  part  of  evidence  instractions 
will  not  be  held  erroneous  on  appeal » '. 71ft 


Digitized  by  VjOOQIC 


INDEX.  7 

ILLS  AND  NOTES— Spp  CoDsiderat ion,  1;  Evldenno,  27,  fil :  E'^fcopppl, 
8,  8,  9;  Alteration  of  Written  Instruments*  1,  3,  3,  4;  Peadlngs,  4«; 
Limitation.  16—  *  Page. 

1.  renewals  of  note  with  change  of  sureties  -when  a  novation  :'.  .. —  125 
3.  note  of  corporation  drawn  without  authority  by  one  of  its  officers 
—caveat  emptor  applies  even  to  innocent  purcfiHSt^rs  for  value  ..     olO 

3.  negotiable  note  of  corporation,  signed   in   its  name  by  an  officer 

tliereof  and  payablH  to  and  indorsed  by  t^ubh  officer  Individilally, 
bears  marks  of  Its  irregularity  on  its  face  purchaser  must  be  on 
inquiry  as  to  it 510 

4.  plaintiff  must  aver  execution  and  deli  .-ery  of 683 

5.  plea  of  non  est  factum  completes  the  i-^suo— no  n^ply  becessnry 68H 

6.  plei  of  ''no  oon<«ldHr.»tlon'  is  affirmatlvt*.  and  reply  is  necessiry..  688- 

7.  rt^ply  to    plea    of    no    consideration    necessary,    although    petition 

al^Hged  that  nnfe  was  executed  "for  a  lot  of  land"         583 

8.  a«"signii.etit  of  nott*  by  endor.sement  upon   separate  piece  of  paper 

df»e<j  not  m.'ike  ic  a  nngotiable  instrnniont  under  the  statute...  617 

9  vorbiil  agrt^HMienc  by  parties  discounting  note  to  banlc  to  be  liable 
a^  Hndorsvrs  nf  nH^.ii.iahle  paper  does  not  make  such  paper  nego- 
ti:ibl«^  as  to  thenj,  or  their  liability  that  of  endorsers  ot  negotiable 
p;ippr ...    ...  , 017 

10.  liability  of  as-^ignor  of  note— diligence  required  of  assignee...   764 

11.  assignment  of  note  in  payment,  of  iHgacy— diligence  in  colledtion 

rnqnirc^d  of  as«jiirneH  tf)  hold  t-'Stator's  estate  liable 765 

13.  failure  of  title  to  note  accepted  in  pavrnent  of  Ingacy— raortgapes    765 

13.  payment  of  note  by  i\me\vai  -when  old  note  is  considered  as  paid.  890 

14.  acrlon  fnr  losr.  note— non  est  factum— Hvidence  .  893 

15.  failure  of   bank   to   nccepr.  charter— its  notes   not   considered  dis- 

counted by  an  inoorporated  banls 922 

16.  negotiable  instruments— notice  of  infirmities  before  purchase   of 

bill  of  exchange ..  922 

17.  release  of  surety  on  note— general  deposit  of  priuolpal  in  bank 923 

18.  payment  of  note  by  maker  to  payee  before  not  ice  of  its  assignment    923 

19.  mistake  in  execution  of  note  by  directors  of  corporatian— individual 

liability— limitation  926 

20.  f-«rirery  rif  slenatureto  renewal  note— right  of  recovery  ou  old  note.  926 
^EXEFIT  OF  BENEVOLENT  SOOIETIES- 

1.  who  maybe  lieneficlary  of  insurance  granted  by  Knights  of  Honor.    80 

2.  who  may  be   beneficiary  of  '* benefit  eertiflcate"  issued  to  meuiber 

of  Knights  of  Honor        231 

8.  members   of  "general  dep'irtment"  of  American    Mutual  Aid   So- 
ciety mnfiC  look  to  fund  of  that  department  for  p;*yuient  of  claims.  67ft 
4.  under  charter  of  said  soriety.  policy  payable  to  one  not  having  in- 
surable interest  in  life  of  assured,  not  i-eeoveral)le  by  such  bene- 
ficiary   ^ 676 

6.  when    such   beneficiary  oin    not   take,    fund   goes   to   persons  for 

whom  it  was  by  charter  created   676 

3IGAMY-See  Criminal  Law.  1. 

BONDS— S*^M  Assignment  for  Benefit  of  Creditors,  1;  Sureties,  11;  Es- 
toppel. 6.  6— 

1.  when   Interest  on   certain  bonds   issued   by  railroad  to  a  county 

begv^in  to  run  403 

2.  declaring  of  one  fourth  of  one  per  cent,  stock  interest  on  railroad 

bonds  did  not  terminate  right  of  county  thereafter  to  stock  inter- 
est thereon  i n  certain  case —    . .     40& 

8.  directors  of  railroad  not  authorized  to  stop  payment  to  county  of 
stock  dij?ldends  on  bonds  at  certain  time 40l> 

4.  conversion  by  taxpayer  of  t-ax  receipts  for  railroad  tax  into  railroad 
bonds  did  not  afifect  right  of  county  to  interest  on  railroad  bonds 

held  by  it 403 

30UNDARY— See  Counties.  1;  Appeals,  35:  Adverse  Possession,  8— 

1.  of  land  sold  by  title  bond— ntttural  objeots  mentioned  therein  con- 
trol location  of  division  fence —     9S 

3.  dispute  between  vendor  and  vendee  as  to  location  of  division  lin^ 

—vendee's  deed  controls 660 

8.  location  of  division  line— adverse  possession— limitation 657 

BRIDQES-See  Corporations,  1,  2;  Negligence,  19;  Constitutional  Law, 
25,  86,  27. 
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BROKERS^  P)i|ff. 

1.  oompenaatloD  of,  for  effeotinp;  an  ezohaDpre  of  property MM 

2.  entitled  to  no  compensation  when  they  attempt  to  act  as  afrent  for 

both  vendor  and  puroLafler IM 

BURDEN  OF  PROOF— See  Wills.  5:  Attachments.  10;  Ejectment,  1. 
4:  Taxation.  8;  Malioions  Pruseoution.  8;  Office  and  Ollioers,  3.4; 
Trusts,  21 ;  Carriers,  16— 

1.  conveyance  by  client  to  attorney  attacked  as  voluntary  and  pro- 

cured by  fraud— cured  by  fraud— burden  on  attorney  to  show  that 
conveyance  was  not  fraudulently  procured 101 

2.  in  action  on  contract  burden  is  on  plain tilT  where  defendant  tra- 

verses the  alienations  of  the  petition 801 

8.  on  defendant  who  pleads  no  consideration  and  fraud  in  action  on 

note SIS 

4.  failure  to  allow  such  defendant,  the  burden  a  reversible  error  .   ...  SIS 
6.  burden  of  proof  on  plaintiff  in  action  by  passenger  against  a  com- 
mon carrier  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  the  carrier's  neglect 8W 

6.  on  party  claiming  homestead  in  land  to  establish  right  thereto, 

although  adversary  has  affirmatively  alleged  that  such  right  does 
not  exist 506 

7.  plaintiff  must  prove  willful  neglect— it  can  not  be  presumed 560 

8.  party  alleging  that  ground  from  which  he  seeks  to  have  obstroo- 

tions  removed  has  been  dedicated  as  public  alley  of  a  city  must 
prove  such  dedication 617 

9.  on  claimant  to  land  under  sale  of  taxes,  even  when  he  Is  in  pos- 

session and  is  sued  by  delinquent  taxpayer 639 

10.  negligent  killing  by  railroad  of  stock  on  track— burden  of  proof  ..  668 

11.  burden   on  plaintiff  claiming  under  senior  patent  to  show  that 

land  in  dispute  is  wiililn  his  boundary 830 

12.  burden  of  proof— conrUi.«5l«-n  of  argument SM 

18.  when  court  should  i  ot  instruct  jury  as  to  what  party  has  burden 

of  proof 898 

CARRIERS-See  Sekotions,  2;  Pleadings,  27;  Bonds,  1,2.  8,  4,  6:  Street 
Railways,  2.  3- 

1.  liable  for  full  value  of  goods  lost  through  its  negligence,  notwith- 

standing bill  of  Indinsr  limits  amount  of  its  liability 1C<6 

2.  can  not,  by  special  contmct,  limit  its  liability  for  damages  result- 

ing from  its  own  negh  ct 118 

8.  provision  in  bill  of  lading  limiting  amount  of  damage  to  be  claimed 
in  case  of  loss  not  applied  where  injury  results  from  carrier's 
neglect 118 

4.  passengers  on  a  railrned  train  must  be  allowed  a  reasonable  time 

t-o  leave  train  with  Ml fetv 389 

5.  liable  fnr  value  of  goods  lost  through  their  neglect,  notwithstand- 

ing contract  limiting  amount  to  be  claimed  as  value  of  goods  if 
lost 26S 

6.  liability  of  carrier  as  to  passsenger's  baggage 480 

7.  liability  as  carrier  continues  how  long  after  baggage  is  delivered 

at  destination 490 

8.  venue  of  action  against  carrier  on  contract  for  transportation  of 

live  stock  431 

9.  unexplained   delay   in   transportation   of   goods— presumption  of 

negligence 766 

10.  common  carrier  can  not,  by  contract  or  otherwise,  obtain  exonera- 
tion against  loss  resulting  from  its  own  neglect 775 

11.  carrier  liable  for  full  value  of  goods  lost  or  injured  b^^  its  neglect, 

notwithstanding  contract  of  shipment  placed  an  agreed  valne 
thereon 775 

12.  notice  of  claim  for  injury  to  stock  not  required  where  injury  re- 

sulted from  mere  delay  in  transportation 814 

18.  unexplained  delay  in  transportation  of  stock  makes  ont  prima 

facie  case  of  neglect 814 

14.  special  contract— burden  on  carrier  to  «how  that  loss  did  not  ooonr 

through  its  neglect tti 

16.  special  contract  against  liability  for  loss  arising  from  certain  oaoses 

—burden  of  proof 888 
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CBMETRRY  COMPANIES-  Page. 

1.  owner  of  lot  in  Gave  Hill  Cemetery  at  Louisrllle  oaD  not  transfer 

hiR  rights  therein  by  devise 847 

9.  SQdfa  lot  owner  can  transfer  lot  only  with  written  consent  of  the 

company 847 

8.  niandamns  does  not  lie  to  compel  saM  company  to  giye  its  written 

consent  to  a  transfHr  of  a  lot  by  the  owner  thereof 847 

CERTIFICATE  OF  CLERK- 

oollateral  attank  of 842 

CHAMPKRTY- 

1.  certain  contract  between  Attorney  and  client  champertous 42 

8.  certain  judgment  not  binding  on  one  not  a  party  to  suit  so  as  to 

prevent  him  to  plead  champerty  to  prevent  its  enforcement 42 

3.  certain  d^ed  ohamperrons 772 

CHARITABLE  INSTITUTIONS-See  Jurisdiction,  1. 
CHBCKS- 

aotion  on  assigned  chfck— assifinep  aooepting  check,  knowing  of  its 

invalidity,  not  an  InniHseut  holder 788 

CHURCHES- 

1.  division  In  church  whose  governmpnt  is  congregational— title  to 

property  863 

2.  minority  In  such  church  not  to  be  deprived  of  its  interest  in  prop- 

erty by  mpre  arbitrary  will  of  majority 863 

8.  certain  division  in  church  amounts  to  a  "schism"— right  as  to  use 

of  property 868 

CLAIMANT  S  BOND- 

parries  therpon  held  liable  and  property  also  subjected  In  certain  case.    86 
CLERICAL  MISPRISION-See  Sales  of  Infants'  Real  Estate  10— 

judgment  in  certain  case  erroneous  and  not  a  mere  clerical  mis- 

prlRion 760 

COMMlSrflON'ERS- 

1.  failure  to  pay  over  monoy  collected— chargeable  with  interest 26 

2.  commissioner's  bond  bping  joint  and  several— joint  action  against 

all  parties  thereon  maintainable 26 

COMMISSIONERS'  SALES-See  Judicial  Sales. 

COMPROMISE-See  Evidence,  42. 

COMPUTATION  OF  TIMK— Sw  Assignment  by  Operation  of  Law,  17. 

CONCEALED  DEADLY  WEAPONS-See  Deadly  Weapons. 

CONFESSIONS— 

1.  what  bystanders  said  to  one  accused  of  crime  at  the  time  of  an 

alle^cpd  confession  by  him  admissible  as  evidence— when 268 

2.  confession  of  one  accused  of  crime  not  admissible  against  another 

jointly  Indicted  with  him  when  not  made  in  the  other's  presence.  268 
8.  confession  of  defendant  sufficiently  corroborated  by  evidence  that 

crime  was  committed  in  certain  case 670 

CONFLICT  OF  LAW--ee  Insurance.  28— 

action  may  be  maintained  in  this  State  against  railroad  for  negligent 

killing  of  an  employe  in  another  State        579 

CONSIDERATION— See   Mortgages,    8;    Contracts,    21,  22;    Bills  and 
Notes  6,  7— 

1.  consideration  for  particular  note  sufficient 144 

2.  release  by  distributees  of   an  estate  of  right  to  be  made  equal  liy 

way  of  advancements  with  other  distributees  a  valid  considera- 
tion to  support  a  contnicn . .  478 

3.  consideration  for  promise  of  one  surety  to  Indemnify  cosurety 

against  loss 4ft7 

4.  where  consideration  for  such  agreement  by  the  surety  fails  he  is 

not  hound  to  indemnify  this  cosurety 497 

6.  land  *'to  be  conveyed"  being  alleged  consideration  of  note— con- 
veyance or  ability  to  convey  mast  also  be  alleged  or  the  considera- 
tion fails 688 

6.  when  want  of  consideration  for  contract  may  be  raised  by  demurrer 

and  when  by  plea— practice 620 

7.  particular  consideration  for  contract  sufficient 620 

CONSOLIDATION    OF  ACTIONS-See  Assignment  by  Operation  of 

Law,  6. 
CONSTABLE-See  Appeals,  1. 
CONSPIRACY-See  CrlmlnaLLaw,  26,  27. 
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CONSTITUTIONAL  LAW-See  Criminal  Law.  4;  Appeals.  13.  14;  Re- 
mainders, 2:  Sohool  Taxation.  11,  12;  Corporations.  15.  16. 17,  18,  19,  SO; 
Assignment  by  Operation  of  Law,  iO;  Dedioation.  5,  6—  Pagei.. 

1.  warning  order  not  such  ^'process"  as  must  run  in  name  of  **Com- 

monwenlDh  of  Kentucky"    1 

2.  act  of  legislature  diverting  part  of  common  school  fund  from  oer- 

twin  dlsfcrict  school  to  an  incorporated  academy  on  certain  con- 
ditions unconstir.utional 121> 

3.  laws  for  registration   of  voters,   wlietlier   local  or  general,  valid 

under  Constitution  of  i84H 97E 

4.  for  what  crime  persons  when  (convicted  may  be  disfranohised  374 

5.  municipal   ordinance  concerning  forfeiture  of  stooic   running  at 

large  on  streets  valid 96ft 

6.  owner  of  stock  entitltd  to  notice  before  forfeiture— mere  verbal  no- 

tice not  "due  process  of  law" ...  ...    38T 

7.  sale  of  such  stock  without  notice  to  owner  is  not  "due  process  of 

law"     387 

8.  legislature  has  right  to  enact  laws  regulating  practice  of  profession 

of  medinine  in  tiilM  State .     — 376 

9.  acts  requiring  physicians  to  give  terrain  evidence  of  their  qualifi- 

cation, and  to  i-egister  in  certain  manner,  valid.  37ft 

10.  numioipal   ordinance  for  forfeiture  of  sto(;k  running  at  large  on 

street  valid     391 

11.  what  "notice"  to  owner,  before  forfeiture   of  such  stock  is  "cine 

process  of  law" 391 

13.  title  of  certain  act  "defining"  cortflin  county  line  not  misleading.  41(^ 

13.  right  of  State  auditor  pn  question  constitutionality  or  validity  of 

iippro].MMation  aots  valid  on  tl  eir  face 68ft 

14.  approiTiarion  for  exhiliitinn  of  re.«5ources  of  State  at  World's  Col- 

umbian Fair  is  fur  a  public  purpose,  and  legislature  authorized 
to  make  it .       .      a» 

15.  final  passage  of  a  hill  by  one  house  of  the  legislature  after  being 

amended  by  the  other  house  B2ft 

16.  resular  enrollment  of  such    bill,  and   signature  of  speakers  and 

governor  thereto,  creates  only  prima  facie  presumption  of  Us  con- 
stitutional enactment. . .  —  &^ 

17.  mandamus  does   not   lie   to  compel   audiror  to  draw  warrant  on 

treasury  in  favor  of  another  State  officer  to  pay  aT>propriat.ion  ad- 
mitted by  both  parties  not  to  have  been  constitutifnaily  enacted, 
even  if  ic  is  regularly  signed  by  the  speakers  and  approved  by  the 

governor ...  680 

•     18.  title  of  act  of  April  13,  188«,  relating  to  sale  of  fertilirers,  sufficient.  684 

19.  such  act  is  not  invalid  and  does  not  autiiori/e  double  taxation  of 

fertilizers    684 

20.  such  act  does  not  impose  impost  on  interstate  commerce 684 

21.  charter  of  railroad  authorizing   subscription   to  capital   stock  by 

counties  valid 74& 

22.  validity  of  act  extending  limits  of  a  town— taxation T5& 

23.  passway  over   lauds  cif  one  for  private  l»enefit  of  another  can  not 

be  condemned  by  virtue  of  power  of  eminent  domain  or  in  any 
other  way    798 

24.  st.ntute  forbidding  opening   of  lateral  roads  within  one  mile  of 

turnpike  constitutional     82i 

25.  charter  of  bridge  company  not  a  contract  whereby  State  surrenders 

its  right  to  regulate  rate  of  toll  thereon 89ft 

26.  bridge  over  Ohio  river  not  carrier  of  interstate  commerce  to  the 

extent  that  State  may  not  regulate  its  tolls  in  absence  of  act  of 
congress 8» 

27.  act  reducing  rat-e  of  tolls  on  a  bridge  not  taking  of  private  prop- 

erty for  public  use  without  compensati«*n .    83ft 

28.  act  reducing  rate  of  toll  of  ferry  below  actual  cost  of  transporta- 

tion a  destruction  of  the  franchise  and  a  taking  of  private  prop- 
erty without  just  compensation 8Sft 

20.  act  of  February  21. 1800.  concerning  Releotion  of  jurors  Id  Jeffenon 

countv  not  repealed  bv  new  ConsT>itution flfift 

CONSTRUCTIVE  POSSESSION— See  Interference  Between  Patents. 

CONTEMPTS— See  Injunction.  12. 

CONTINGENT  REMAINDERS-See  Remalndeps,  1.  8. 


Digitized  by  VjOOQIC 


INDEX.  li 

CONTINUANCE-  Page. 

1.  affldavic  for,  must  show  when  subpoena  fot  absent  witnesses  was 

placed  In  oflBoer's  bands 15. 

2.  action  for  damages  for  personal  injuries— defendant  not  prejudiced 

by  failure  to  grant  continuance  to  allow  its  attorney  more  time 

to  interview  witnesses  to  accident 289- 

3.  where  indictment  has  been  pending  a  long  time,  discretion  of  trial 

oourfc,  conoernirg  granting  of  a  conltnuance.  is  very  broad 337 

4.  where  witnesses  for  a  party  attend  court  without  service  of  sub- 

poioa,  and  surprise  him  by  departing  before  being  called,  he  may 

be  entitled  to  a  continuance 766- 

5.  where  one  of  several  defendants  departs  from  court  before  trial, 

other  defendants  expecting  to  use  him  as  a  witness  are  entitled  to 

a  continuance 76& 

CONTRACTS— See  Champerty.  1:  Usury,  1,  3.  3,  4.  6;  Trusts  3:  Turn- 
pikes, 1,  2;  Banks,  1;  Carriers,  1,  6,  10  11:  Partnership,  2:  Mmlcipal 
Corporations,  3,  19;  Instructions,  7.  29;  Burden  of  Proof,  1;  Husiiand 
and  Wife,  3;  Liens.  4;  Agents.  1:  DauiaKe,  8:  Sales  of  Personal  Prop- 
erty, 4,  5,  7,  8;  Vendor  and  Vender,  2.  3,  4,  5;  Frauds,  Statute  of,  4; 
Corporations,  7,  12.  13,  14.  1ft.  !lO;  Reformation  of  Contracts,  1.  2; 
Specific  Performance.  6,  fi.  7;  Warehouses,  1;  Bills  and  Notes,  9;  Con- 
sideration, 6,  7;  Limitation,  9;  Alimony,  1;  Master  and  Servant,  11; 
Heal  Estate  Agents  l -,  Judicial  Sales,  14;  Insurance,  31;  Constitu- 
tional Law,  25  28;  Pleadings,  47— 

1.  breach    of  orntrnct  of  marriage— when   existence   of    contagious 

disease  is  good  defense IX 

2.  city  ordinance  granting  right  of  way  to  railroad  treated  as  a  con- 

tract and  construed ' 44 

3.  will  of  man  revoked  by  marriage,  notwithstanding  terms  of  ante- 

nuptial contract  73 

4.  contract  is  void  unless  mutually  binding  on  parties 91 

6.  contract  granting  option  on   land  not  binding  on  vendor  unless 

vendee  is  also  houn<l—speoitic  execution 91 

ft.  contract  for  or  about  matters  or  thing  prohibited  by  statute,  void  .  102 

7.  contract  for  sale  of  fertilizer,  not  labeled  as  required  l)y  statute, 

void lOa 

8.  contract  fdV  future  use  of  mare,  for  purpose  of  breeding  and   re- 

taining foal,  valid 121 

9.  such  contract  f^asges  right  to  foal  and  right  to  possession  of  mare 

uniil  ooit  is  born 121 

10.  dlsmisnal  of  suit  to  recover  possession  of  mare  by  party  claiming 

under  such  contract  not  a  bar  to  sub.«equeut  suit  to  obtain  colt 
dropped  afterwards 121 

11.  failure  of  water  company  to  supply  wate^  to  protect  property  in 

city  atfainst  tire— action   by  property  owner  on  contract  by  water 

company  with  city 141 

13.  evidence  of  bystanders  at  lire  ooncerning  sufficiency  of  watt*r  sup- 
ply ennipetent  141 

13.  certain  writinirs  concerning  exchange  of  lands  held  all  to  be  parts 

of  one  contract 154 

14.  construction  of  particular  contract  of  exchange  of  farm  for  "to - 

bacc(»  plant"— guaranty      154 

15.  must  be  mutually  binding 174 

16.  sale  of  stock  of  goods  with  agreement  not  to  engage  in  like  busi- 

ness construed 174 

17.  contracts  of  this  character  not  to  be  enlarged  by  construction    . . .     174 

18.  must  be  binding  on  hoth  parties 801 

19.  merchants'  contract  to  furnish  tailor  "not  exceeding"  one  hun-         ^ 

dred  coats  each  week  to  manufacture,  construed 201 

20.  when  "end  of  contract"  occurred  in  certain  case 20^ 

21.  onn tract  leased  on  illegal  consideration  will  not  be  enforced 297 

32.  Illegality  in  consideration  of  contract  not  raised  by  implication, 

but  may  be  shown  by  proof 29T 

38.  ooDtrapt  not  to  pK>6eoute  one  guilty  of  embezzlement  in  oonsidera- 
-tlon  of  agreemtrnt'of  Ms  friendb'to  repay  the  money  embezzled  is 
based  on  illegal  consideration  and  not  enforoible 39T- 

34.  when  a  contract  to  pay  for  acts  of  kindness,  voluntarily  rendered, 

wiir be  implied 80^. 

35.  contract  based  on  illegal  conflderdtlon  will  not  be  enforced 281' 
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26.  ooDtraot  to  keep  embez^lemeDt  of  funds  by  employe  "quiet"  in 
oonalderation  of  note  to  make  good  the  embezzlement— note  bavd 

on  illegal  oonalderation  and  not  enforoible SST 

97.  damages  allowed  for  breach  of  contract  of  employment ...   ai24 

88.  contract  cf  employment  by  the  day— binding  only  for  one  day  and 
considered  as  renewed  each  day 6ffi 

29.  contract  to  dig  a  well,  without  specification  as  to  qoaotity  of 

water  to  be  secured,  construed 57S 

30.  when  contract  to  pay  for  private  entertainment  is  implied  .     6B 
SI.  when   contract  to  pay  for  ''nursing,  washing  and  feeding  stock" 

is  implied 68 

32.  breach  of  contract  to  provide  for  one  by  will— evidence flB 

33.  specific    ezeoution     of     contract— when    granted    by   a    oourt  of 

equity 643,651 

34.  when  contract  prohibited  by  statute  is  void  between  parties  to  it..  6&I 

36.  contract  to  allow  one  and  his  "family"  to  travel  road  free  of  toll 

construed— contract  does  not  run  with  land  ...  7i6 

3ft.  sale  of  lumber— evidence  as  to  meaning  of  technical  term 717 

37.  objection  to  mode  of  performance  of  contract  waived 717 

38.  sale  of  logs— evidence  suiBolent  to  authorize  verdict  respecting 

contract T68 

39.  evidence  not  sufficient  to  show  any  contract  by  a  church  not  to 

use  certain  property  jointly  owned  by  the  parties  while  a  school 
was  in  session 8B 

40.  certain  contract  between  city  and  g3R  company  did  not  give  gas 

company  exclusive  right  to  furnish  electric  light  to  city     845 

41.  instructions  as  to  what  parties  might  have  *' understood*' as  to 

terms  of  contract  improper 851 

42.  between  husband  and  wife  void  at  law 91i 

43.  con  tracts  between   husband  and  wife  may  create  an   equity  in 

parties  that  will  be  enforced        912 

44.  when  parol  postnuptial  contract  between  husband  and  wifp  will 

create  such  an  equity  in  husband's  favor  as  to  require  its  enforce- 
ment bv  court  of  equity    912 

•CONTRIBUTION-See  Sureties,  13;  Trusts,  27.  28. 
X30NVEVANCES— See  Injunction.  11;  Reformation  of  Written  lastra- 
ments,  8;  Specific  Execution,  1;  Escrow,  1:  Joint  Owners,  1— 

1.  interest  of  cestui  que  trust  In  certain  property  not  conveyed  by 

parr ioular  deed 57 

2.  deed  Ity  father  to  son  so  indefinite  In  description  of  property  con- 

veyed as  that  chancellor  ought  not  to  disturb  bona  fide  purchaser 

under  8iibsequ»^nt  deed    ...  9 

8.  evidence  not  sufficient  to  show  that  deed  was  procured  ty  frand 

upon  grantor 214 

4.  conveyance  to  "J.  and  her  heirs"  vests  fee  simple  in  J.— **heir»" 

in  RMch  case  not  equivalent  to  children    ....  24S 

6.  parol  evidence  inadmissible  to  prove  how  grantor  intended  such 

words  in  the  conveyance  to  be* construed 248 

6.  not  to  be  assumed  that  parties  contracted  concerning  real  propertr 

with  reference  solely  to  its  existing  condition  and  without  at  all 
contemplating  its  future  relation  to  adjacent  property  29S 

7.  certain  cfeed  binding  grant<ir  not  to  erect  building  more  than  one 

story  high  on  adjoining  lot  construed ....894 

8.  evidence  shows  sufficient  mental  capacity  in  grantor  of  oertaia 

deed 818 

9.  construction   of  certain   clause  in   deed  restricting  character  of 

houses  to  be  built  on  lots  conveyed M8 

10.  such  restriction  as  to  building  for  benefit  of  house  of  grantor  and 

not  for  purchaser  of  subdivision  of  property  sold Xi 

11.  deed  to  a  wife,  although  not  recorded,  can  not  be  altered  after  the 

wife's  death  by  grantor  so  as  to  substitute  husband  for  wife  as 
grantee— such  alteration  does  not  vest  title  in  husband 571 

12.  title  to  said  land  being  in  wife  at  her  death  pasi^es  to  her  heirs. 

and  second  wife  of  the  husband,  after  his  death,  has  no  dower  ia^ 

terest  therein 51 

IS.  certain  contract  of  sale  of  mineral  rights  not  specifically  enforoed'. 

because  I  nequ it-able — W* 

'44.  when  inadeouacy  of  consideration  alone  is  sufficient  ground  for 

setting  aside  a  conveyance _, 7^ 
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16.  Inadequate  oonsideratloD  for  oonveyanoe  by  Catber  to  ion— do  fraud 

sbown  to  have  been  praocioed  on  the  father 747 

16.  such  ooDTeyanoe  to  son  held  to  be  fox  benelt  of  father  and  mother 

and  sisters 747 

17.  surrender  of  deed  by  grantee  to  grantor  does  not  reinvest  grantor 

with  title 769^ 

18.  particular  conveyance  ohampertnus 778 

19.  conveyance  by  brother  to  his  sister  passed  his  title  and  divested 

him  of  interest  in  laud  described  in  the  deed 774 

90.  conveyance  by  father  to  son  in  consideration  of  support— surrender 
of  deed  by  son  and  failure  to  support— subsequent  conveyance  by 
father  of  same  land  to  another  son  for  same  consideration— rights 

■  of  sens  under  the  conveyances .  760> 

CORPORATIONS— See  Pnrttes  to  Actions,  3;  Attachments,  8;  Appear- 
ance, 1:  Jurisdiction,  5;  Evidence,  iVi.  Bills  and  Notes.  10— 

1.  particular  bridge  company,  having  dedicated  its  bridge  to  use  of 

Ptreet  railways,  now  reauired  to  permit  street  railways  to  use  it 
at  reasonable  rates  of  toll 6d 

2.  discrimination  by  such  oompany  in  rates  of  toll— street  oar  not  en- 

titled to  same  rate  as  ordinary  two-horse  vehicle 6S 

8.  corporation  eau  not  change  its  name  except  in  mode  prescribed  by 

law 141 

4.  assumption   unlawfully  of  new  corporate  name  works  forfeiture 

of  franchise  and  corporate  rights 141 

6.  company  unlawfully  doing  business  under  such  new  name— mem- 
bers of  corporation  liable  for  the  debts  as  if  It  weie  a  partnership.  141 

6.  service  of  process  on  captain   of  a  boat  belonging  to  a  Tennessee  * 

corporation  sufficient  in  certain  action 148: 

7.  acquifs«;euce  of  Btockholdnrs  in  contract « 481 

U.  when  corporation  may  be  proceeded  against  by  constructive  ser- 
vice of  pruoesB .     ...  481 

9.  can  not  change  corporate  name  except  in   manner  prescribed   by 

law     469 

10.  unauthorized  assumption  of  new  name  by  corporation  a  surrender 

of  rights  aLd  franchises  thereof— corporators  acting  under  new 
name  llahle  as  partners 469. 

11.  creditors  dealing  with  corporation  under  new  name  not  estopped 

to  deny  corporate  existence  or  to  chaige  corporators  as  partners. .  469 

13.  contract  tietween  oflScern  of,  for  their  own  benefit,  concerning  cor- 

porate property,  not  binding  on  corporation,  even  if  made  in  Its 

name  .     ...  595 

18.  endorsement  by  a  director  of  president's  Individual  note  to  a  bank 
not  sufQcient  consideration  to  support  contract  entered  into  by 
ppt  sldent  in  corporation 's  name 50&. 

14.  board  of  directors  can  not  ratify  such  contract 59& 

15.  when   one  corporation  is,  by  act  of  legislature,  severed  and  two 

dl.stlnct  corporations  created  in  lieu  of  it,  neither  of  the  new  cor- 
porations are  entitled  to  the  exemption  from  legislative  control 
of  rate  of  toll  possessed  by  the  old  corporation '. .  689 

16.  sale  of  a  large  part  of  its  road  by  one  of  the  new  corporations  also 

took  away  Its  claim  of  such  exentptiou 689< 

17.  corporation  takes  its  franchise  subject  to  the  right  of  eminent 

domain  by  the  State 689 

18.  reduction  by  legislature  of  rate  of  toll  not  equivalent  to  taking  of 

private  property  for  public  use  without  just  compensation 689 

19.  amendment  to  charter  of  corperation  enacted  in  1865  not  an  irre- 

vocable contract 690 

30.  act  fixing  maximum  rate  of  toll  to  be  charged  by  a  corporation 

not  a  contract 690 

21.  purchase  of  all  stock  by  one  person— forfeiture  of  franchise— liabil- 
ity of  sole  stockholder 70R 

33.  failure  of  stockholders  to  pay  in  amount  required  by  law  before 

commencing  business— fraud 705. 

23.  claim  of  corporation  against  stockholder  for  stock   unpaid  for  an 

asset  of  corporation  which  may  tie  subjected  by  the  creditors 705 

24.  claim  of  president  of  Insolvent  corporation  on  account  of  Interest 

coupons  paid  by  himself  disallowed 721 

26.  summons  not  served  so  as  to  bring  corporation  before  court— judg-  t 

ment  against  it  void ..,r,ur.t,t..^y  .^,767,^le 
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2M5.  corporators  stand  in  confidential  relation  to  each  other  and  anbee- 
quent  members  of  corporation dfil 

SJ7.  original  corporators  not  permitted  to  purchase  property  for  com- 
pany and  sell  to  it  at  an  advance  without  disclosing  the  facU- 
fraud SSI 

88.  can  not  be  consolidated  or  absorbed  without  unanimous  consent 
of  shareholders 851 

29.  right  of  one  corporation  to  become  shareholder  in  and  oontrolkr 
of  another 8M 

80.  one  corporation  owning  stock  in  and  owratlng  anoth«>r  railroad 
company  can  not  be  sued  for  stodk  killed  by  said  railway— ihe 
corporation  and  not  its  stockholders  is  liable  8f>l 

31.  acceptance  of  charter— compliance  with  conditions  precedent..       98 
COSTS— See  Practice  in  Civil  Cases'.  4;  Married  Women;  Trusts,  21,  22; 
Principal  and  Agent.  5— 

1.  on  appeal  to  Court  of  Appeals  by  defendant  convicted   of  felony, 

defendant  liable  for  costs,  although  judgment  is  reversed 1® 

2.  linbility  of  guardian  for 615 

COUNTKRCLAIM-See  Appeals,  35- 

action  to  recover  logs  lodged  on  defendant's  lands— damages  occa- 
sioned by  Huch  lodgment  subject  to  counterclaim 5£ 

<:OUNTIES— See  Constitutional  haw,  12— 

division   line  between   two  counties  binding  on  public  road- in  cer- 
tain case  one  county  has  jurisdiction  over  entire  roadbed ISO 

COUNTY  COURT— See  Taxation.  12;  Appeals.  41  — 

1.  are  clothed  with   authority  to   determine  vhen   a   county  needs  a 

new  poorhouse . .    IK 

2.  can  not  be  enjoined  from  purchasing  a  farm  to  be  used  in  conjunc- 

tion with  the  county  poorhouse    IS) 

3.  can  not  appropriate  money   collected  for  specific  purpose  under 

specific  enactment  to  other  purposes ItS 

COUNTY  JUDGE- 

1.  failure  to  take  sulfloient  surety  on  gu>irdlan*s  bond— limitation       Tlf 

2.  right  of  action  against  county  judge  not  lost  by  failure  of  ward  to 

sue  guardian  for  nearly  one  year  after  arriving  at  full  age 7W 

8.  when  county  judge  is  liable  for  taking  insulBcient  surety  on  guar- 
dian's bond  .    ..  ' 718 

4.  action  against  judge  therefor— evidence Tlij 

COURTS -See  Special  Judge.  1— 

appeal  allowetl  from  city  court  to  circuit  court,  although  city  charter 
gives  city  court  autliority  to  dett»rmine  "finally"  prosecutions  for 

violation  of  cltv  ordinances    8(6 

CRIMINAL  LAW-See  Appellate  Jurisdiction,  9:  Continuarce,  3;  Costis 
1;  Evidence,  5,  6,  13,  21,  28,  33.  Indictments,  1,  16:  Insanitr,  1.  2:  In- 
structions, 1,  2,  6,  9,  10,  IS,  13,  S7.  28:  Practice  in  Criminal  Cases,  1,  8, 
11,  J2.  13:  Prejudicial  Errors.  2:  Verdict,  3— 

1.  verdict  convicting  of  uigamy  supported  by  evidence 56 

2.  evidence  in  certain  case  suflRcient  to  convict  of  setting    up,  (xm- 

ducting,  etc.,  a  game  of  cards  calird  poker,  for  compensation,  etc    163 

5.  addition   to  words  of  statute,  the  words  "in  any  form  whatever" 

after  word   "compensation"    in   instruction,    in    such   case  not 

prejudicial 1^ 

4.  penalty  for  such  gaming  not  cruel  and  unusual  punishment— con- 
stitutional law 1® 

6.  conviction  of  grand  larceny  sustained  by  evidence     Ifi5 

6.  verdict  convicting  of  murder  supported  by  evidence  ..  •      1« 

7.  forcibly  breaking,  etc.,  into  railroad  car- verdict  sustained  by  evi- 

dence    1<^ 

8.  accused  on  trial  for  murder  entitled  to  an  instruction  in  particular 

case  that  deceased  was  not  a  peace  oflfloer  at  time  of  homicide  ...  17T 

9.  owner  of  land  may  "stand  his  ground"  and  use  neoessary  force  to 

defend  self  and  property  from  trespasser  entering  with  intent  to 
dispossess  him 185 

10.  evidence  sustains  verdict  of  murder 212 

11.  violation  of  election  law  of  Louisville  by  poHoemen— "derelictioo 

of  duty"— sufficiency  of  indictment 215 

13.  fifteen  years'  imprisonment  for  manslaughter  not  excessive  pno- 
Ishment  in  certain  case .^-^ ^ 317 

•    •  .,y,tizedbyL300gle 
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^CRIMINAL  LAW-Contlnued,                                                                        Page. 
18.  verdict  ooDvioting  of  willful  and  malloious  outting  and  wouiidiDg 
sustained  bv  the  evideDC©  . .  245 

14.  conviction  of  felony  for  the  third  time— indictment— penalty 846 

15.  poisoning  cattle,  thereby  causing  their  death— verdict  sustained  by 

evidence ...  ...  ..  246 

16.  defacing  brands  on  saw  logs— indictment  in  certain  case  therefor 

suflacient .   ^ 257 

17.  certain  not  was  not  felonious  taking  of  a  cow  bynBefendant— merely 

a  trespass  at  most '        259 

'18.  when  killing  liy  reckless  use  of  flrt^arms amounts  to  manslaughter.  260 
10.  killing  of  prisoner  by  guard   by  reckless  use  of  firearms— instruc- 
tions  260 

20.  unlawful  burning  of  dwelling  house  by  setting  fire  to  adjoining 

building 288 

21.  verdict  convictJnfr  of  murder  sustained  l^y  evidence  in  certain  case.  288 

22.  evidence  authorized  conviction  of  laroeuy  in  certain  ctkse  . . .'. 2flO 

S3,  larceny  correctly  defined  in  instrncrion  290 

84.  evidence  showing  murder  by  ohciking  with  a  scarf  sustains  indiot- 

m^nt  for  murder  by  ohoking  wiDh  hands  . .  288 

So.  evidence  sufficient  to  support  verdict,  convicting  party  of  stealing 

saw  logs 820 

26.  on  trial  of  one  under  indictinenr.  for  murder  committt-d  in  pursu- 
ance of  a   oonspinioy,  accused    Is  en li tied   to   testinmny   <»f  his 
alleged  co  conspimtors  wliere  the  evidence  wholly  fails  to  estab 
lish  such  oonsplra<  y 844 

57.  in  such  caso  evidence  oonuernini;  the  fsuilt  of  the  alleged  co  con- 

spirators is  Incompteent  against  defendant  on  trial   344 

58.  whether  certain  woman  was  detained  against *her  will,  a  question 

for  jury 517 

29.  right  of  self-defense  should  not  have  been  qualified  by  instructions 

in  certain  case 592 

30.  volunteer  who  joins  one  of  two  groups   that   are  fighting,  neces- 

sarily in  the  wrong  as  to  members  of  the  other  party 692 

81.  breaking  into  outhouse  with  intent  to  steal— elements  of  thecrime.  569 

83.  conviction  for  manslaughter  authorized  by  evidence 677 

33.  uulawfgl  detention  of  in.sane  woman— instructions 129 

34.  when  defendant's  motiun  for  change  of  venue  must  be  granted 729 

CROSS  APPEAL- See  Appeals,  33. 

CROSS  PETITION- 

1.  allowed  only  on  cause  of  action  which  affects  or  is  affected  by  the 

original  cause  of  action 80 

2.  no  such  pleading  allowed  as  cru^s  petition  by  defendant  against 

plaintiff 527 

CUSTOiM— See  Evidence,  58,  59. 

DAMACJKS— See  Frauds,  1;  instructions,  36;  Master  and    Servant,  1.  2, 

11;  Municipal  Corporations,  n,  7,  10,  11;  Neglect,  69;  Railroads,  24,  36, 

47,  48,  69;  Roads  and  Passways,  11— 

1.  verdict  of  $1,125  not  excessive  for  cruel  ejectment  of  trespasser  from 

train  in  cerc^iin  case  ...  108 

2.  mode  of  deterjnining  amount  of  compensatory  damages  for  per- 

sonal injuries  not  resulting  in  death 175 

3.  11.250  excessive  as  compenbatory  damages  for  loss  of  one  joint  of 

right  thumb    175 

4.  ^2,000  excessive  for  loss  of  end  of  left  thumb  175 

5.  punitive  damages  authorized  in  certain  case 204 

^.  damages  to  he  allowed  for  suffering  which  party  injured  by  neglect 

of  railroad  is  reasonably  certain  to  endure  in  the  future 289 

7.  13.000  not  excessive  for  painful  injury  resulting  in  curvature  of 

the  spine 239 

S.  measure  of,  for  failure  to  deliver  quantity  of  corn  agreed  to  be  de- 
livered   271 

9.  $2,000  for   permanent   injuries,  rendering  plaintiff   unable   to   do 
"any  work  of  any  oon.sequence, "  not  excessive 432 

10.  punitive  damH«re.s  not  allowed  passenger  for  injury  resulting  from 

ordi  nary  neglect  of  carrier    482 

11.  measure  of  compensatory  damages  for  loss  of  life   by  neglect  of 

railroad    ... 467 

12    for  breach  of  contract  of  employment 524 

13.  damages  for  lodgjuent  of  one^s  logs  on  land  of  another 528 
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DAMAGES  -Continued.                                                                                  P^k 
14.  iostruotlon  oonoemioK  punitive  jdaamges  for  willful  troflpBn  not 
correct  in^oartain  cage  ..* " SJS 

16.  for  destruotldn  of  spring  6y  k'ailroad '. ." ttl 

1(V.  injury  to  abutting  property  by  oonstruotlon  of  railroad— mauoR 

of  damages— evidence Ol 

17.  punitive  damages  not  authorized  by  evidence— no  groea  negleet 

shown M 

18.  instruction  allowing  recovery  of  $1,000,  when  only  $600  prayed  for. 

not  prejudiolnl  when  verdict  for  less  than  $600 61 

10.  verdict   of  $1,000   not  ezcesRive  where   party  suffered    for  many 
months  from  injury  by  railroad        TV 

20.  measure  of.  for  delay  in  trauF^portatinn  of  stock  by  cArripr    81S 

21.  injury  to  and  amputation  of  drsc  joiut  of  thumb— $2,000  damage 

excessive ^ 

22.  for  sale  of  worthless  seed— mpasure  of  damages M 

28.  $1,000  as  compensatory  and  $1,500  as  punitive  damafrps  for  injury 

occasioned  by  fall  in  alighting  from  train  not  excessive SK 

24.  oondiict  of  employe  causing  injury  to  passsenger  beini?  quasi  crim- 

inal, punitive  damages  are  authorized 98& 

25.  excessive  ver<iict  resulting  from  passion  or  prejudice  of  verdict- 

remission  of  part  thereof  does  not  cure  error fii7 

DEADLY  WEAPONS- 

razor  a  deadly  weapon  within   meaning  of  statute  conoerning  the 
carrying  of  concealed  deadly  weai)ons  upon  the  persoD  . .  207,  2911,  SB 
DEBTOR  AND  CREDITOR— See  Assignments- 
debtor  not  permitted  to  dictate  to  creditor  how  he  shall  pursue  his 

remedies  Sft 

DECEDENT'S  ESTATE— See  Parties  to  Actions— 

1.  court  in  which  decedent  ciied  acquires  no  jurissdictlon  over  baok 

in  another  county  in  which  decedent  owned  stock  by  service  of 
process  on  bank  in  that  county  to  appear  in  action  to  settle  dece- 
dent's estate 17 

2.  joint  judgment  against  devisees  for   testator's  debt  erroneous  in 

particular  case 61 

8.  proof  necessary  to  establish  claim  against  estate  Jor  personal  shi- 
vices  by  member  of  deceas<^d's  family 814 

4.  intest-ate's  property  exenvpt  from  distribution  not  liable  for  fune- 

ral expenses J87 

5.  claims  for  unpaid  municipal  or  State  taxes  against  the  estate  of  a 

decedent  must  be  verified  by  affidavit  as  other  claims  are 8S7 

6.  in  an  action  to  settle  a  decedent's  estate  it  is  a  reversible  error  lo 

allow  olalms  for  taxes  not  so  verified SS7 

DEDICATlON^See  Streets  and  Alleys,  5— 

1.  the  dedication   and  accpptance  of  a   highway  may  be  shown  by 

parol  evidence  of  its  adverse  and  uuinterrup&ed  use  by  the  public 
for  fifteen  years fl» 

2.  evidence  sutfioient  to  establish  such  aedication  and  acceptance  in 

certain  case flW 

8.  evidence  not  sufficient  to  show  a  dedication  or  acoept-ance  of  cer- 
tain land  as  a  street 81? 

4.  of  real  estate  to  public  use  may  be  made  l:y  parol 919 

5.  no  such  thing  as  dedication  of  real  estate  to  private  use ^19 

6.  no  parol  dedication  of  right  of  way  to  a  railroad  known  to  law  . .   9!9 
DEFEASIBLE  FEES— See  Duress,  1. 

DEEDS— See  Dure8«.  1 ;  Convevances. 

DESCENT  AND  DISTRIBUTION-See  Advancements,  4,  6;  Considera- 
tion, 2:  Devises,  17— 

1.  widow  paying  lien  debts  on  deceased  husband's  real  estate  to  pre- 

vent sacrifice  of  it  subrogated  to  rights  of  Hen  bolder.  IS 

2.  contrlbntion   by  heirs  to  pay  debts  secured   by  lien  on  testator's 

land  allotted  to  heirs <M 

8.  release  of  claim  to  equalization  in  advancements— ooDsideraCioD 
for  contract 478 

4.  part  of  estfite  not  devised  by  decedent  passes  according  to  statute 

of  distribution— heirs  being  charged  with  devises  as  advanoemeofa.  ^ 

5.  distribution  of  personalty  regulated  by  law  of  decedent's  domioile.  '^ 

6.  interest  in  remainder  in  personalty  of  a  resident  of  Texas,  under  a 

certain  l^equest,  distributed  according  to  laws  of  Texas,  altboorh 
personalty  was,  at  date  of  remainderman's  death,  in  possesion 
of  life  tenant  in  Kentucky Ir^.y^'^^.'r.rr.^T.V.^'^.....  *?* 
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DESCENT  AND  DISTRIBUTION -Continued.  Page. 

7.  liability  of  heir  fur  ancestor's  debts 811 

8.  heir  not  liable  for  ancestor's  debt  without  alleffation  of  assets  re- 

ceived by  him  as  heir— proof  alone  without  suon  allegation  being 
InsufBolent 811 

9.  collateral  kindred  of  mother  of  hastard  can  not  inherit  his  estate.  915 

10.  widow  of  bastard  takes  his  entire  estate  when  only  kindred  sur- 

viving him  are  collateral  heirs  of  his  mother 915 

11.  husband  entitled  to  all  of  wife's  personalty  at  her  death (^8 

18.  waiver  by  husband  of  his  marital  rights  as  to  his  wife's  estate —  923 

DEPOSITIONS-See  Final  Order,  1. 

DEVISE— See  Wills,  3.  15;  Executors  and  Admin istralors,   4:  Married 
Women,  4;  Cemetery  Companies.   1;  Advancements,  5;  Life  Estate,  6; 
Descent  and  Distribution,  6;  Bills  and  Notes.  11,  1^— 
1.  devisee  took  estate  in  her  own  right  and  not  under  a  parol  agree- 
ment to  hold  in  trust  for  testator's  widow    75 

3.  but  such  devisee,  having  suffered  the  widow  to  qualify  as  execu- 

trix and  use  estate  for  her  maintenance,  can  recover  from  widow's 

devisee  only  estate  received  from  widow 75 

8.  particular  devise  by  husband  to  wife  not  intended  to  be  in  lieu  of 
dower 132 

4.  value  of  such  devise  not  charged  to  wife  in  estimating  value  of 

her  dowi-r 182 

5.  devisees  of  real  estate  for  a  term  of  years  chargeable  with  taxes 

during  such  tt»rm 138 

6.  part if^ular  devise  created  defeasible  fee  in  test-ator's  grandchildren.  3*38 

7.  devise  of  estate  to  trustees— rights  of  life  tenants  and  remainder- 

men—equitable conversion 385 

8.  devise  to  a  trustee  for  benefit  of  one  for  life,  with  remainder  to  her 

children,  with  power  in  trustee  to  use  any  part  of  trust  estate  for 
benellt  of  lite  tenant— error  to  permit  trustee  to  surrender  entire 
estate  tn  life  tenant 489 

9.  partial  testacy— undevised  estate  not  devised  to  certain  children  by 

implication 498 

10.  devisee  rook   life  estate  with  discretion   to  give  part  of  income  to 

remainderiuan— no  trust  created  in  life  estate  for  benefit  of  re- 
maindernmn 656 

11.  devise  to  one  in  trust  for  another  for  life— trustee  took  remainder 

in  fee  in  his  own  right 666 

12.  to  widow  for  life,  remainder  tojy;randson  on  condition  that  he  sup- 

port widow— reuiaiurier  not  defeated  by  refusal  of  widow  to  be 
supported  by  grandson 675 

13.  dower  not  assigned  so  as  to  include  dwelling  house,  if  it  will  de- 

feat a  devise 676 

14.  devise  to  a  daughter  and  the  heirs  of  her  body  vests  fee  simple  es- 

tate in  daughter 732 

13.  no  abandonment  of  husband  by  wife  shown,  and  divorce  properly 

denied  him 744 

DOMICILE— See  Guardian  aod  Ward,  3. 

DOWER— See  Conveyances,  11,  14;  Devises,  3,  4;  Husband  and  Wife,  11; 
Mortgages,  4— 

1.  widow  may  show  by  parol  evidence  that  deceased  husband   was 

once  vested  with  fee  simple  title  to  certain  land 658 

2.  need  not  necessarily  be  so  allotted  as  to  include  dwelling  hoube  . ..  675 

3.  where  allotment,  including  dwelling  house,  would  defeat  a  devise, 

dower  should  be  assigned  in  money  or  other  lands 675 

4.  potential  right  of  dower  not  lost  by  execution  sale  of  husband's 

land  to  satisfy  his  liability  as  surety  of  sheriff  on  revenue  bond. .  804 

5.  assignment  of  dower— value  of  land  considered  as  of  day  of  execu- 

tion sale 804 

DURESS- 

olerk's  certificate  of  wife's  acknowledgment  of  mortgage  conclusive 
in  absence  of  allegation  of  fraud  or  mistake  of  mortgagee  or  clerk, 
although  wife  alleges  that  her  signature  was  obtaineid  by  duress 
of  her  husband 342 

DYING  DECLARATIONS- 

1.  statement  of  deofmsed  made  at  time  when  he  said  he  knew  he  was 

going  to  die  not  admissible  as  dying  declaration  in  particular 
case 177,182 

2.  statements  of  deceased  properly  admitted  as  his  dying  declaration.  180         t 

vol.  14 -2  --—' — ^C)g^^ 
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DYING  DECLARATIOXS-CoDtinued.                                                        Pa^w 
i.  only  those  (iyinj?  dt'claraiions  are  admissible  which  state  facts  thai 
the  deceased  could  testify  to  if  alive—expressions  of  opinions  bj 
him  afh  i ncompetent l-vj 

4.  admissiunvif  certain  statement  as  dying  declaration  not  prejudicial 

even  if  erroneous  . .    21' 

5.  oHrtaiu  declaration   properly  admitted  as  dyinj?  declaration  of  de- 

ceased       4j(t 

t).  certain  alTidavic  made   by  deceased,  charging  defendant  with  his 

murder,  incompetent  as  a  dying  declaration ^ 

EASEMENTS— See  Questions  for  Court  and  Jury.  3;  Water  Tour^eF,  1— 
1.  stipulation    in  conveyance   of  lot   that   no   hisrh  building  was  to  be 
erected  on  adjacent  lot  oreat-ed  an  easement  annexed   to  lot  con- 
veyed    291 

2.  damages  to  one  lot  by  filling  another  so  as  to  stop  flow  of  surfaw 

water  over  it lj\ 

3.  right   of  owner  of   house   to   lateral   support   of  adjoining  bouse 

owned  l«y  another     u'i 

EJECTMENT— See  Adverse  Pos-ession.  6:  Pleadings,  40:  Streets,  1— 
1.  plainii-ff  hns  burden  of  proof  and  must  show  his  better  right  to 

land  in  dispute  by  a  preponderance  of  the  evidence 77^ 

a.  defendant,  who  is  an  intruder,  not  iiermitted   to  rely  on  title  with 

which  he  las  no  connection  or  claim 408 

'i.  adverse  i)nssession  for  over  thirty  years  wMtled   l>oundury  Hue  ije 

tween  phiintiff  and  adjacBCt  owner  in  certain  case  ..    . .'.   *■? 

4.  burden  of  proof  on  defendant  in  certain  case 511 

5.  right  of  appeal  from  decision  of  contesting  board— estoppel .. .  'M 
(').  statement  of  voter  that  he  was  born  on  certain  day  sufficient  evi- 
dence of  li  is  quail  flea  tlon  as  a  voter Tl'l 

7.  plaintiff  must  recover  on  strength  of  his  own  title 7T5 

s.  when  nnssessorv  title  will  authorize  a  recoverv  by  plaintiff TT3 

ELECTIONS— See  Indictments.  13;  Local  Option—' 

1.  un<ler  "Wallace  Election  Ljiw"  it  is  the  duty  of  election  officers  of 

Louisville  to -^tate    in    their  "return"  the   number   of   ballots  re- 
ct'ived  by  e.ich  candidate 5j0 

2.  on  appeal   to  circuit  court,  in   contest-ed  election  case,  only  deposi- 

tions read  before  contesting  board  can  be  heard    -73 

3.  contestant  for  office  can  rely  only  on  grounds  set  out  in  notice  of 

contest- incumbent  restricted  to  grounds  set  out  in  his  answer.     573 

4.  registr?ition   law,  whether  local  or  general,  valid   under  Constitu- 

tion of  IMP 273 

5.  legal  voters,  although  fraudulently   registered,  not  stricken  from 

records  in  a  contested  election  case ^ 

(5.  effect  of  registration  by  qualified  voter  in  wrong  voting  place  of 
his  precinct 2TJ 

7.  evidence  necessary  to  show  that  voters  were  registered  or  permitted 

to  vote  after  hours  for  registration  or  election  to  rlose    . .  273 

8.  certain  person  of  foreign  birth  held  to  be  a  naturalized  citizen  and 

qualified  voter 274 

0.  brib«id  votes  are  illegal  and  not  to  be  counted  in  a  contested  el»*c- 
tion  case £74 

10.  crimes  for  which,  when  convicted,  citizens  are  disfranchisetl  .  .-   -74 

11.  effect  of  conviction   in  V.  S.  courts  for  crimes  as  to  disfracchiw- 

ment— pardon  by  president  of  the  IT.  S .274 

1'2.  evidence  necessary  to  show  mistake  by  clerk  of  election  in  record- 
ing votes      274 

V'i.  authority  of  county  court  to  change  boundary  of  voting  preciucts 
and  to  traTipfer  citizens  from  onn  precinct,  to  another    274 

14,  weight  of  judgment  on  chancellor  a  question  of  fact  in   contested 

elect i(m  case 274 

15.  failure  to  publish  required  notice  of  election "**' 

10.  election  corci^rning  issue  of  bonds  by  county  in  aid  of  railroad— ^  ^ 

validity  of  where  county  judge  alone  enters  order  for  electioD   ..    7/5 

17.  right  of  appeal  from  decision  of  contesting  board— estoppel 701 

18.  statement  of  voter  that  he  was  horn  on  certain  day  sufficient  evl-   • 

dence  of  his  qualification  as  a  vot-er 701 

EMINENT  DOMAIN-S^e  Hailroads,  34,  25,  26- 

error  to  dismiss  appeal,  in  certain  case,  of  railroad  from  judgment  of 
county  court  assessing  value  of  right  of  way  taken,  although  rail* 
road  had  not  paid  amount  of  such  judgment  before  appeal  was 
called  for  trial fid 
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EQUITABLE  CONVERSION-See  Devises,  7.  Page. 

EQUITY-See  Turnpikes,  1. 

E:SCRO\V~ 

delivery  of  deed  as  escrow— repossession  of  deed  surreptitiously  ob- 
tained bv  grantor— fraud 7-19 

ESTOPPEL— See  Corporations,  11;  Guardian  and  Ward,  11,  12;  Interest, 
2;  Kailroads,  7i,  T2,  7:^;  Supersedeas,  4— 
1.  creditors  claiming  their  pro  rat-a  of  an  assigned  estate  not  estopped 
to  claim  that  purchaser  of  assigned  estate  holds  it  for  the  benefit 

of  assiKnor ^ 86 

a.  party  seoi^ing  deoi'sion  of  particular  court  as  to  his  rights  estopped 
after  judgment  to  object  to  its  decision  and  the  proceedings  taken 
thereunder 202 

3.  maker  of  a  note  who  executed  writing,  waiving  all  defense  against 

the  note,  estopped  to  make  any  defense  thereto  against  one  i3ur- 
chasing  same  on  faith  of  said  writing 318 

4.  heirs  of  party  not  estopped  to  claim  that  ancestor  held  certain  land 

adversely  to  a  plaintiff  who  produces  writing  signed  by  the  ances- 
tor acknowledging  that  his  possession  was  friendly,  not  adverse.  614 

n.  certain  county  estupped  l)y  act  of  its  county  court  from  subse- 
<iuent]y  claiming  olvidencl  on  railroad  bonds  held  by  ir 673 

f).  silence  of  sinking  fund  commissioners  of  county  now  estops  them 
to  question  authority  of  county  court  to  act  in  the  matter 678 

7.  act  does  not  oivrate  as  an  estoppel  unless  some  one  has  acttd  on 

the  faith  of  it  to  his  prejudice 892 

8.  maker  <'f  note  nor.  estopped  to  plead  fraud  in  its  procurement,  even 

againsc  assignee,  for  value  purchasing  on  faitii  of  a  written  cer- 
tificate of  maker,  executed  simultaneously  with  note  to  eflVct 
that  there  was  no  defense  to  note-oeniflcate  also  l)eiug  obtained 
fraudulently  by  payee 900 

9.  fraud  in  procurement  of   such  certificate   may  be  shown  whenever 

it  may  be  shown  in  procureiueut  of  note  itself 900 

10.  acijuiesceiictt  in  construction  of  railroad  over  one's  land — estoppel.  919 
EVIDENCE— See  Certificate  of  Clerk,  1;  Confessions.  1,  2;  Constitu- 
tional Law,  16;  Contracts,  1'2,  36,  3ii.  Conveyances.  6;  Criminal  I^aw, 
26,  27;  Dower,  1:  Dying  Declarations,  1,  2,  3:  Elections.  2,  7,  12,  18; 
Estoppel,  4;  Husl)and  and  Wife.  4.  5;  Insanity.  2;  Instructions.  3,  4 :  In- 
surance, ti,  2:3;  Into:xicating  Liquors,  1:  Neglect,  3,  (i4;  Kailroads,  4, 
ii7,  45,  50,  61,  60.  74;  Sales  of  Infants'  Real  Estate,  4;  Sheriffs,  8;  Sub- 
•scriptions,  1;  Tax  Sales.  J;  Wills,  6,  13- 

1.  evidence  in  rebuttal  to  contradict  an  accused  properly  admlfted  in 

certain  ca.se 16 

2.  parol  proof  concerning  ownership  acquired  by  written  contract 40 

3.  aerion  for  injury  to  abutting  property  by  operation  of  railroad- 

evidence  that  property  further  from  road  than  plaintiU's  was 
affected  by  operation  of  road  competent        44 

4.  parol  evidence  to  vary  written  contract  of  lease  of  land 48 

^.  motive  for  murder  proven  by  uxhibititm  of  indictment  against  ac 

cused  fur  rubl)ery  with  deceased's  name  thereon  as  witness 96 

<?.  evidence  of  details  of  such  alleged  robbery  improper  96 

7.  contents  of  records  of  assessment  of  property  for  taxation  must  be 

proved  by  certified  copy  of  record,  not  by  deposition  of  custodian 
thereof      107 

8.  evidence  to  contradict  record  of  city  council  can  not  be  introdnced 

unless  the  validity  of  the  record  is  assailed  hy  the  j)le.iding 109 

V.  on  trial  for  murder  by  whi])ping  child,  evidence  of  other  cruel 
treatment  competent  to  prove  malice 166 

10.  goods  stolen  from  railroad  car  presumed  to  be  of  some  value    168 

11.  fact  that  car  was  one  of  a  C.  »&  O.  train  sufficient  proof  of  its  own- 

ership in  criminal  case 168 

12.  husband  and  wife  can   not  both  testify  in  joint  action  by  them  to 

recover  damages  resulting  from  withdrawal  of  natural  support 
from  their  house  and  lot 146 

13.  testhnony  concerning   insignia  of  peace  officer  worn   by  decedent 

when  killed,  but  who  was  not  such  peace  officer,  incompetent  on 
trial  of  accused  for  murder 177 

14.  when  outers*  of  bystander  at  scene  of  homicide  is  admissible  as  res 

gestae .* * 179 

16.  w.Men  sucli  cry  heard   by  acc;used   is  competent  to  show  bona  fides  )P' 
of  his  conduct  during  commission  of  the  homicide 1 
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16.  evidenoe  conoerning  oonduot  and  conversation  of  deceased  three 

hours  before  the  homicide,  not  in  the  presence  of  accused  and  not 
relating  to  him,  incompetent 180 

17.  on  trial  for  murder  hy  poisoning— evidence  of  threats  made  against 

deceased  by  cue  having  no  connection  with  accused  not  competent,  183 

18.  on  such  trial  proof  that  such  third  party  had  purchased  poison  in- 

admisflible,  there  being  no  evidence  to  show  accused's  connection 
with  the  purchase 183 

19.  neither  a  jury  nor  a  chancellor  is  concluded  by  statements  of  wit- 

nesses as  to  value  of  legal  services  of  an  attorney 194 

20.  impeaobroent  of  credibility  of  witnesses  in  criminal  case  by  cro^s- 

examlnation  as  to  offenses  previously  charged  against  them 219 

21.  on  trial  of  one  for  attempt  to  commit  rape,  proFeouting  female 

may  testify  after  other  witnesses  for  Commonwealth  are  first  In- 
troduced    248 

22.  proof  of  contradictory  statements  made  by  prosecuting  female  on 

trial  for  rape— cross  examinations. .  255 

28.  physicians  testifying  as  experts  concerning  a  defendant's  insanity 

must  base  their  opinion  on  hypothetical  questions S8& 

24.  evidence  of  statement  of  a  deceased  witness  at  an  examining  trial 

onmptent  on  trial  for  murder  in  circuit  court  .  288 

25.  evidenoe  of  quarrel  between  deceased  and  defendant  competent  to 

show  malice  and  a  motive  for  murder 388 

28.  right  of  party  to  contradict  his  own  witness  by  proof  of  conllioting 
statements  made  by  him SSI 

27.  in  action   by  assignee  and  holder  of  a  note  the  maker  can  not  tes- 

tify concerning  transnctions  with  the  payee,  who  is  dead    S90 

28.  proof,  on  s^cund  trial  for  murder,  of  statement  on  first  trial  of  a 

witness  who  thereafter  became  insane 338 

29.  when  a  party  may  prove  contradictory  statement-s  of  his  own  wit- 

ness       338 

9\  when  admissions  by  grantors  in  deed  are  admissible  against  grantee,  399 

81.  right  to  interrogate  witness  concerning  contradictory  statements 

made  by  him 426 

82.  credibility  of   fomale  defendant   testifying  for  herself   may  be  im- 

peached by  evidence  of  her  bad  reputation  for  morality  and  virtue.  450 

83.  on  trial  for  murd^^r,- evidenoe  that  accused   and  wife  of  decea^wd 

were  on  friendly  terms  after  the  homicide,  incompet43nt  ..  ...  492 

84.  discretion  of  court  concerning  order  of  introducing  of  witnesses  In 

criminal  cases 517 

35.  specific  act  of  unchastity  of  female  pros'»cuting  witness  on  trial  for 
detaining  a  woman  against  her  will,  etc.,  not  competent 517 

88.  whole  record  of  certain  case  was  competent  evidence— error  to  ex- 

clude part  of  it 625 

37.  mode  of  proving  pedigrees  of  stock  killed  by  railroad 536 

38.  a  map   on  file,  purporting   to   show  originiil  plan   of  a   town,  not 

sufficient  proof  of  dedication  of  alley  shown  theivon  when  it  is 
authenticated  in  no  manner 677 

89.  on  trial  for  murder— evidence  of  crimes  and  general  lawlessness  of 

certain  clans  incompetent 605 

40.  te8timony  of  what  witness  reckoned  incompetent 605 

41.  evidence  of  certain  co  conspirators  not  admissible  for  the  accused.  605 

42.  testimony  concerning  efforts   by  attorneys  of  parties  to  affect  a 

compromise  incompetent 629 

43.  action  fur  divorce— adultery  can  not  be  shown  by  general  reputa- 

tion as  to  chastity  . . , 628 

44.  character  not  involved  in  action  for  divorce  on  ground  of  adultery 

so  as  to  allow  evidenoe  of  general  reputation 628 

46.  general  repucation   of  wife  for  violent  temper  not  competent  in 

suir.  for  divorce 838 

46.  volunteer  witness  testifying  for  husband,  of  adulterous  Intimacy 

with  wife,  to  be  regarded  with  suspicion 6S8 

47.  admission  of  certain  immaterial  hearsay  evidenoe  not  prejudinial    668 

48.  evidence  of  other  crimes  committed  by  a  defendant  on  trial  for 

murder  incompetent    7t)ft 

49.  competency  of  rules  of  railrcad  as  evidenoe  against  it — negligence.  717 
60.  introduction  of  testimony— refusal  to  permit  real  plaintift  in  in- 
terest to  testify  after  other  witnesses  were  introduced 720 
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61.  unless  evidence  was  objected  to  and  exception  taken  party  can  not 

complain  on  appeal  of  its  admission 766 

63.  refusal  to  permit  certain  witness  to  testify  not  an  abuse  of  discre- 
tion In  certain  case 800 

63.  evidence  of  value  of  stock  killed  by  railroad— proof  of  actual  sales.  807 

64.  hypothetical  question  as  to  value  of  stock  killed  807 

65.  testimony  as  to  transactions  with  a  decedent- entries  in  account 

hook  against  decedent  made  liefore  his  death 818 

66.  where  payment  Is  pleaded  as  made  at  one  time,  payment  at  subse- 

quent date  c»\n  not  be  proven 818 

67.  introduction  of  evidence— order  of 813 

68.  when  proof  of  a  custom  is  admissible  for  the  purpose  of  affecting 

a  contract 861 

69.  evidence   of   particular  custom,   which   would   defeat   plaintiff's 

claim,  not  a'lmissible  unless  pleaded 861 

60.  personal  Injuries  resulting  from  neglect— expectancy  of  life  may 

be  shown  by  standard  life  tables 876 

61.  admissibiliry  of  parol  evidence  to  vary  note 889 

62.  evidence  to  establish  and  contradict  uncontradicted  allegations  . . .  893 

63.  refusiil  to  allow  witness  to  answer  question— necessity  on  appeal 

for  avowal  of  what  witness  would  state 893 

64.  error  in  admitting  whole  of  certain  conversation  not  prejudicial  . .  893 

65.  stockholder  testifying  for  corporation  does  not  testify  for  himself  .  924 
EXAMINING  TRIALS— See  Practice  in  Criminal  Cases,  9. 
EXECUTIONS— See  Appeals  to  Circuit  Court,  1,  2;  Judicial  Sales.  18— 

1.  sale  under  fieri  facias  of  only  life  estate  in  land  where  execution' 

defendant  own  fee  simple  confers  no  title • 500 

2.  receipt  of  chose  in  action  by  a  sheriff  not  a  payment  of  execution 

—debtor  not  released  thereby 670 

3.  bank  check   not  payment  of  execution  or  pre  existing  debt  until 

cashed 670 

4.  transfer  of  amount  of  check  to  credit  of  sheriff  by  bank  a  payment 

to  him 670 

6.  interest  in  land  of  purcha.ser  at  judicial  sale  who  has  no  deed  not 

subject  to  sale  under  execution 871 

6.  execution  sale  of  land  conferred  lien  on  purchaser— sale  by  execu- 
tion defendant  aft«>r  levy  on  land  and  before  sheriff's  sale         726 

EXECUTORS  AND  ADMINISTRATORS-See  Assignments,  1 :  Devise, 
2;  Jurisdiction.  7;  Pleadings.  3>;  Setoff,  2;  Trusts,  23,  27,  28— 

1.  executor  not  allowed  more  than   statutory  5  per  cent,  in  certain 

case,  although  be  was  also  statutory  guardian  for  testator's  in- 
fant children  ..     124 

2.  executor  liable  for  acts  and  default  of  his  co-executor  as  a  prin- 

cipal and  not  as  a  surety  with  tlie  sureties  on  the  joint  execu- 
torial bond 124 

3.  one  of  two  joint  executors  having  wasted  estate,  the  other  ex- 

ecutor entitled  to  have  value  of  defaulting  executor's  service  in 
management  of  estate  credited  on  amount  of  default 124 

4.  executor  may  pay  over  money  to  legatee  vested  with  only  life  es- 

tate-when 189 

5.  parties,  infants  when  suit  was  brought,  but  adults  at  lime  of  judg 

nient,  concluded   by  judgment  in  action  to  settle  exwuitor's  ac- 
counts   189 

6.  compensation  of  executors— what  may  be  allowed— certain  allow- 

ance not  excessive 238 

7.  compensation  allowed  to— no  allowance  made  on  real  estate  not  in 

any  way  distributed  by  the  executor     832 

8.  right  of  noniesident  executor  to  sue  in  this  Stute  before  executing 

bond 600 

9.  defendant  waived  right  to  object  to  competency  of  alleged  certifi- 

cate of  qualification  of  executor  in  another  Scate 600 

10.  executors,  who  are  also  trustees  under  a  will,  not  released  from 

duty  to  the  estate  by  n  settlement  as  executor 811 

11.  extent  of  liability  of  indemnitor  of  surety  of  personal  representa- 

tive       819 

EXEMPTIONS— See  Assignment  for  Benefit  of  Creditors,  9;  Decedent's 
•    Estate,  4— 

1.  unmarried  woman  who  Jiad  aunt  and  sister  living  with  her,  but 


not  dependent  upon  her  for  support,  not  "a  housekeeper  with  a 
family" Fy^i^^iy.^r- 


^^gle 
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EXEMPTIONS-Contiiiued.  Page. 

2.  mortgafie  of  by  del>tor  not  an  unlawful  I'reference .    aw 

3.  word  "family"  defined 228 

4.  man,  with  dead  wife's  mother  living  with  and  dependent  on  him, 

a  housekeeper  "with  a  family" 228 

5.  under  chapter  38,  article  13,  section  6,  General  Statutes  (ed.  l>^7^), 

only  such  crops  as  are  suitable  for  breadstuflfs  and  animal  food 
are  exempt 't68 

6.  crop  of  tobacco  not  exempt  under  said  law fi68 

7.  surety  paying   note  becomes  creditor  of  principal  when  he  makes 

payment  to  payee,  and  date  thereof  determines  whether  statute 
of  May  1 ,  188(i,  applies  or  not V 691 

EXPERT  EVIUK-\CE-See  Evidence,  S3. 

FALSE  liEPRESEXTATJONS— See  Fraudulent  Representations. 

FALSE  SWEARING- See  Indictments,  15;  Instructions,  H2. 

FELLOW  SERVANTS -See  Railroads,  55,  56- 

1.  one   haulinti:   stone   to   railroad   co  employe  with  servant  who   re- 

ceived and  measured  stone  on  car tfil 

2.  switchman  not  fellow  ser vane  of  foreman  or  engineer  of  switching 

cn)w,  t<)  which  all  belonged 682 

3.  switch  engineer  and  switch  foreman   in  yard  of  railroad  both  sa- 

perior  employes  to  switchman  and  coupler    716 

FEME  SOLE -See  Husband  and  Wife,  8;  Married  Women.  5. 
FERRY- See  Constitutional  Law.  2S. 

FERTILIZERS— See  Constitutional  Law,  18,  19,  20;  Contracts,  7. 
FINAL  ORDER- 

1.  order   suppressing   a  deposition   merely  interlocutory  and   may  be 

set  aside  at  a  sub>.'quent  term 40 

2.  order  that  if  plaiiiWff's  debt  was  not  paid  within  one  year  fraudu- 

lent conveyance  would  be  set  a^ide  and  land  subjected  then^for, 
not  a  final  judgment T8 

3.  plaintiff  in  such  action  dying  and   no  order  of  revivor  being  made 

within  one  year,  in  whfch  it  might  have  been  entered— action 
was  ])roperly  di.^nnssed 78 

4.  cermin  order  not  final  because  it  .suspends  any  proceedings  to  en- 

force it  until  the  further  order  of  the  court  and  permits  parly  to 
amend  pleadings  *  .      bi7 

5.  order  determining    priorities   of  attaching  creditors  and  ordering 

sale  of  atr-arhed  property  not  final  wheiv  it  i)rovides  that  proceeds 
of  sale  shall  be  held  subject  to  further  x)rder  of  court t-21 

FINAL  PASSAGE  OF  A  BILL  RY  LEGISLATURE-See  images  .V2y, 
5o«. 

FORCIBLE  DETAINER- 

1.  right  to  trial   in  circuit  court  completfd  by  filing  of  traverse  and 

execution  of  liond  in  time  allowed  by  law 48 

2.  failure  of  justice   to  file  papers  in  circuit  court  no  ground  f»  r  dis- 

mi.**sal  of  traverse 4X 

3.  entry  by  tenant  under  void  i)arol   contract   of  lease— in    actic»n   tif 

forcilile  detainer  tenant  entitled  to  claim  value  of  improvenienis 
made  by  him  and  can  not  be  evicted  until  his  claim  is  settled  .       T9 

4.  failure  to  claim  value  of  improvements  in  such  proceedings  no  bar 

to  future  action  for  value  thereof  by  tenant 7& 

6.  traverse  bond  must  1m'  sullK'ient  to  cover  costs  and  damages  in  all 

courts  to  which  traverse  may  be  taken 157 

f).  justice   can  not   be  compelled    by  mandamus   to   approve   traverre 
bond  that  he  di^ ems  insulliciont  16T 

7.  defendant  entering  under  vi-rbal  lease  and  erecting   improvements 

may  rely  upon  claim  for  improvements  to  defend  his  possession 
in  i:rooeediug  of  forcible  detainer 3cO 

8.  certain  party  can  not  maintain  writ  of,  since  he  never  had  actual 

or  constructive  possession  of  the  land,  possession  of  which  be 
seeks    . .  —         3J<iJ 

9.  after  traverse  of  warrant  defendant  not  allowed  to  prove  by  con- 

stable that  return  on  warrant  was  incorrect     H9i) 

10.  evidence  shows  demand  for  possession  by  landlord  before  warrant 

was  taken  out   . jtf* 

FORFEITURE  OF  OFFICE-See  Jailer,  1. 

FORFEITURE   OF  STOCK   RUNNING  AT   LARGE   ON    STREETS 

OF  CITY— See  Constitutional  Law,  10,  11. 
FORGERY-See  Bills  and  Notes,  20. 
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FRAI'l) -StH' Attiichuienrs,  M,  9;  Coiiveyanres,  3,  15.  16;  Corporations, 
an,  21;  Escrow,  1:  Ksr<>p])el,  1,  K,  ii;  Husbaud  and  Wife,  8;  Ploadintrs. 
'A] :  Sales  of  Per>onal  Property,  b—  Pajre. 

1.  judicial  sale   of   land   obtained   by  fraud  of  creditor— measure   of 

daniaKi's  of  owners  deprived  of  title  thereby 350 

2.  judgment  holding   signatuie  to  note  obtained  by  fraud  sustained 

by  evidence H71 

3.  charj^e  of  fraud  in  obtaining  execution  of  county  bonds  conies  too 

late  seventeen  vears  after  issue  of  bonds  745 

FRAIT).  STATUTE  OF-See  Dedication,  4;  Husband  and  Wife,  "2-,  In 
surancc,  43;  Judicial  Sales,  7;  Mortgages,  1(»;  Pleadings,  JJti;  Trusts, 
2J— 

1.  ccrr.aiu  rccipt  for  money  a   sufficient  "meniorandunj"  of  contract 

of  sale  of  bnul 321 

2.  wririiig  signe.l  Iry  vendor  alone  sulTicient  written  nienioranduni  of 

the  conr.racr  (»f  sale  nf  I/iud  in  certain  case 3*31 

3    parol  s.ile  <if  |>{irrneistiip  land  l)y  one  partner  not  enforciblo         ...  399 

4.  parol  c.»nrracr.  of  sile  of   land  not  void — conveyance  made  in  con- 

formity rherewith  relates  back  to  time  of  contract 3i»V> 

5.  cerrain   receipt  lor  puichase  money  not  sulTicient  memorandum  of 

contnict  of  sale  of  laud  to  support  action  thereon 448 

(i.  cnritracc  n<jr.  ti  he  p-^rformed  within  one  year— what  contracts  are 
considered  as  'not  to  he  performed  within  one  year,"  etc    ..  478 

7.  promise  is  nor.  to  'nnswer  fur  the  debt  of  another"  unless  other 

also   remain    lialile  therefor— not   applicable   if  original  debtor  is 
discharged 47S 

8.  where  p.irol  contrai-T  of   sale  of  land  has  been  executed,  statute  of 

frauds  does  nor  apply ti2<) 

9.  verbal  agreement   betwiien  adjoining  land  owners  Qxing  disputed 

division  line,  not  within  statute  r)6l 

1(J.   verbal   agreement   by  holder  of  legal  title  that,  another  shall  have 

an  interest  in  it,  or  to  hold  for  benefit  of  another,  within  statute,  ti^^l 
11.  particular  written  (contract  of  sale  of  land  sulticiei'^t,  although  laud 

is  defectively  described  7>s2 

FRAt'DTLKNT  ASSKtNMKNTS— See  Assignment  fiir  Otditors.  3. 
FKAUUrLKNT  (■ONVKVANCKS-See  Conveyances,  15.  I«- 

1.  in  absence  of  grounds  of  arrachment.  return  of  nulla  bona  neces- 

sary l)efore  action  to  .s-t  aside      78 

2.  conveyance,  without  consideratioji   by  Insolvent,  debtor   to  trustee 

lor  his  bon,  held  to  be  frauduhnt  as  to  creditors  and  void  ....  31(» 

8.  conveyance  of  farm  by  insohent  del)tf»r  to   his  brother  fraudulent.   3Ui 

4.  escjutory  agreement  of  the  brother   to  pay  ci-rtaiti  debts  of  the  in- 

solvent trrantor  for  which  he  was  surety,  not  :-ut]icient  considera- 
tion to  su>lain  su(?h  convt«yance  as  a  valid  one      3ir) 

5.  evidence    not    sulTitnent  to   show  that    r'anicular  conveyance    by    a 

father  to  his  son  wa-^  fraudul.*nt  as  to  rhe  *rrant(H-'">  creditors     . .     340 
t).  grantees  have  right   to  show  that   cunsideiation  wa.-»  paid    in  goitd 

faith     . .  400 

7.  fact  that  gratUor  was   kiiown  to  he  heavily  in  debt    no  ground  for 

setting  aside  con veyaru'e  supported    by  aileijiuite  valimble  con^id- 
eraiion         ...  4(»0 

8.  certain   conveyance   by  husband,  to   his   n)i>irtss   fraudulent   and 

v(ud  as  to  his  wife .        .   029 

9.  dee.i  t<»  a  mother  not    set   aside  at  in>trtnc«'   of   bon's  (retii tors— the 

evidence   showing   that   the  mot  her's  funds   paid    for  the    house, 
and  that  son  put  none  t»f  creditor's  money  thereiiv 03>) 

Hk  certain  conveyance  to  wife  at  husband's  instance  fraudulent   as  to 

husband's  creditors.    ..  .   .  , 7.0,741 

11.  certain  (conveyance  of  land  by  son  to  mother,  after  levy  of  execu- 
tion on  it  and  ju.st  before  sale  by  sherifT.  not  fraudulent— lien  of 
purchaser  at  such  execution  sale        ...  725 

V2.  conveyance   of  all  properly  and   rights  by  contractor  constructing 
railroad  to  one  who  agrecfi  to  complete  the  road  and  hold  all  con- 
tractor's estate  for  equal  benefit  of  all  creditors  not  nn  unlawful 
prefeience  of  the  creditor  to  whom  the  conveyance  was  made.    .    .  2rt3 
FRAUDULENT  REPRESENTATIONS- 

1.  what   fraudulent  representations   by  seller  to  surety  of  purchaser 

releases  surety (iS,  69 

8.  fraudulent  representation   by  creditor  to  surety  of  purchaser  con- 
cerning value  of  article  sold   69 
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FRAUDULENT  REPRESENTATrONS-CoDtinwed.                             Pa«e. 
8.  false  representation  by  sellei*  of  nnezecuted  intention  no  release  of 
surety 69 

4.  representation  to  surety  as  to  time  when   certain   noteft  matured 

material 68 

5.  instruction  concerning  false  representation  by  seller  too  genenl 

and  indefinite  in  certain  case. ..  9 

6.  expressions  of  opinion  as  to  value  by  vendor,  even  if  exaggerated, 

not  a  false  represent'^tloD "fi 

7.  representation  by  vendor  of  town  lot,  concerning  future  imprrive- 

nients  to  be  made  by  others,  not  ground  for  relief  of  vendee     ..   8(6 

8.  contract  not  rescinded  for  fraudulent  representation  unless  thej 

concern  material  elements  of  the  contract Slf 

9.  fraudulent  representation  of  value  of  article  sold  after  inspectico 

— effect  of 8tt 

GAMING-See  Criminal  Law.  8,  3,  4;  Indictments,  14. 
OARNISHMKNT— See  Attachments,  6. 
GRAND  JURY- 

fai lure  to  swear  sheriff  summoning  grand  jury— jury  lH*ing  discharged 
and  officer  sworn  and  jurv  resummoned — previous  error  cnrrnrted.  16 
GUARDIAN  AD  LITEM-See  New  Trial.  6;  Sales  of  Infants'  Real  Ei 
tate,  8— 

1.  to  be  allowed  reasonable  fee  to  be  paid  by  plaintiff  and  taxed  u 

costs 616 

2.  when  same  person   is  guardian  ad   litem  for   infant  defendant  ro 

original  petition,  and  also  to  cross  petition,  a  reasonable  fee  is 

allowable  for  defense  to  each  petition 616 

GUARDIAN  AND  WARD-See  County  Judge,  1,  2,  3,  4;    Sales  of  In- 
fants' Real  Estnte,  6,  7;  Vendor  and  Vendee.  1— 

1.  county  court  has  no  jnriFdiction  to  appoint  statutory  guardian  for 
infant  that  resides  in  another  county 119 

9.  presnmed  that  particulnr  county  court  had  jurisdiction  to  appoint 
such  gnai'fifan  twenty  years  after  the  appointment  was  made 
where  the  evidence  is  conflicting  as  to  the  residence  of  the  infanl 
at  Hiich  time US 

3.  right  of  guardian  to  fix  ward's  domicile H6 

4.  receipt   in  full  given  l>y  ward  shortly  after  attaining   majority  to 

guardian,  not  n  \mr  to  action  to  surcharge  guardian*a  account...  3^ 
A.  liability  to  ward  of  guardian  who  himself  takes  possession  of  and 

oultiVBtes  ward's  land SSO 

4i.  manner  of  settling  accounts  of  certain  guardian SO 

7.  action  to  surcharge  guardian's  accounts— sufficiency  of  allegatiooi 

of  petition     .  481 

8.  when  action  to  siirchnrse  final  settlement  of  guardian  is  barred  bj 

limitjiiinn «! 

ft.  expenditures  in  exf^ess  of  ward's  inoome-when  allowable tfl 

10.  when  income  renin ining  in  guardian's  hand  becomes  part  of  prin- 
cipal of  trust  esMte .  tSi 

It.  when  nc^'ipt  in  full,  eicrcuted  by  ward,  concludes  him  to  surcbaiige 
ncoonnt"i« fS 

12.  ward  held  to  h;ivo  nit  i  fled,  after  attaining  his  maturity,  extmva- 

ganf  expenditures  which  guardian  i)ermitted -tti 

13.  liabilities  of  guardian  for  costs 613 

14.  guardian   not  entitled   to  ward's  services  and   can   not  maintain 

action  for  loss  of  such  service W? 

15.  guardian  can  not  recover  from  wrongdoer  expenses  incurred  in 

nursinff  and  curing  ward  injured  hv  wrongdoer    68* 

HOMESTEAD -See  Burden  of  Proof,  6;  Husband  and  Wife.  2;  Res  Ad- 
judicata,  6— 
1.  how  made  liable  for  building  materials  used  in  erection  of  dwell- 
ing thereon 89 

9.  partial  payment  on   open  account  owing  by  husband  applied  hj 

law  to   oldest  items   in   the   account,  so  as   to   satisfy  all  itemi 
thereof  incurred  liefore  homestead  right  aoorued  * 

3.  in  husband's  land  waived   by  wife  signing^  a  mortgage,  in  the 

granting  clause  of  which  her  name  was  not  mentioned M 

4.  owner  of  two  houses  on  adjoining  lots,  each  worth  over  $1,000.  can 

be  allowed  homestead  only  in  house  and  lot  in  which  he  resides  .  ^ 
6.  even  if  house  he  resides  in  is  mortgaged  for  full  value,  and  adjoin- 
ing house  is  unencumbered,  he  can  not  elect  to  claim  homestead 
in  the  latter WO 
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BOMESTE  AD— God  tinned.  Page. 

6.  widow's  riffht  to,  in  land  occupied  by  husband  at  time  of  his  death, 

not  postponed  in  favor  of  certain  of  decedent's  childien  by  a 
former  wife,  except  on  oJearest  proof  of  their  superior  rifrhts 618 

7.  mort^aire  of  homestead  by  debtor  not  an  unlawful  preference 696 

8-  damages  for  iM^injr  kept  out  of  the  use  of— setoff 869 

HUSBAND  AND  WIFE— See  Conveynnces.  11,  12;  Evidence,  12;  Fraud- 
ulent Conveyapoes,  8,  10,  11;  Married  Women,  6.  6,  8,  9;  Pleadings,  31; 
Res  Ad  judicata,  4— 

1.  proceeds  derived  from  timl3er  arrowing  on  wife's  land  belonged  to 

her,  and  if  loaned  out  by  her  husband  for  her  the  notes  therefoi^. 
payable  to  her,  were  her  separate  estate  107 

2.  use  of   wife's  moni'y  by  hosbniid    to  erect  dwelling  on   his  land 

under  parol  agreement  to  transfer  title  to  her— husband  dying 
without  doing  so,  wife's  rights  postponed  to  the  rights  of  bis 
creditors 116 

8.  contract  by  wife  with  husband  to  pny  his  debts  being  executed  by 

her  in  part,  his  personal  property  conveyed  to  her  in  consideration 
therefor  can  not  lie  inhen  from  her  without  reimbursing  her  ....    287 

4.  relinquishment  tiy  husband  of  his  interest  in  a  note  payable  to  bis 
wife  and  himself  ..  885 

6.  6t<ateroents  of  relinquishment  made  by  husband  to  strang»»rs  not 
competent  evidence  <»f  such  i-elinquishment  where  only  payee's 
rights  are  involved 886 

6.  hiisband's  rights  in  wife's  personal  estate  which  he  has  reduced  to 

possession    310 

7.  nvglect  of  driver  of  onrriage,  employed  by  husband,  imputed   to 

wife  as  well  as  husband 668 

K  husband  trading  in  name  of  feme  sole  wife- rights  of  husband's 
creditors  667 

9.  conveyance  to  wife  by  husbnnd  frauc  uVnt.  although  the  husliand 

rec^'ived  and  reduced  to  possession  and  sold  persobal  properly  in- 
herited liy  the  wife 741 

10.  by  ante  nuptial  coniract  wife  may  ocquii-e  separate  use  of  all  her 

estate  free  from  husband's  control  .. .  764 

11.  wife  can  not  be  ooinpblled  to  convey  her  inchoate  right  to  dower 

in  land  her  husband  has  agreed  to  convey,  she  not  being  party  to 
oontracr ■ 782 

12.  contract  between,  void   .  —  912 

13.  when   an  equity  that  will   bo  upheld  may  arise  out  of  a  contract 

between  husl)and  and  wife 912 

14.  personalty  of  wife  in  her  agent's  or  trustee's  bands  is  construc- 

tively in  husband's  possession  922 

15.  husband  entitled  to  whole  of  wife's  personalty  at  her  death 928 

16.  waiver  by  husband  of  his  marital  rights  as  to  his  wife's  personal 

estate        923 

IMBECILES -See  Trusts,  18. 

IMPROVEMENTS— See  Forcible  Detainer,  3.  4,  7. 
INDBMXITY- 

extent  of  liability  of  indemnitor  of  surety  of  personal  representative.  819 
INDEX  TO  RECORD- 

insufficient  in  certain  case     884 

INDICTMENTS-See  Criminal  Law,  11;  Limitations,  6,  7;  Practice  in 
Criminal  Cases,  5— 
1.  may  charge  in  separate  counts  that  each  of  two  parties  committed 

murder  and  also  that  the  other  aided  and  at>etted 10 

9.  indictment  for  misdemeanor  dismissed  and  referred  to  grand  jury 
—new  Indictment  only  continuance  of  former  prosecution  and  no 

new  summons  against;  defendant  necessary 47 

9.  when  new  indictment  is  such  continuance  of  the  former  one,  which 
was  dismissed  and  re-referred  to  grand  JU17,  as  to  avoid  statute 

of  limitation 47 

4.  when  indictment  must  allege  offense  to  be  within  time  fixed  by 

statute  of  limitation 47 

6,  offense  of  grand   larceny  and   of  receiving  stolen  goods  may  be 

united  in  one  indictment '. 166 

^.  for  murder  or  voluntary  manslaughter,  must  allege  that  the  crime 
was  committed  feloniously 179 
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INDICTMKNTS-Continued.  Page. 

7.  on  tri»l  for  murder  by  poisoninjr— aocn.eed  entitled  to  instruction 

in  his  favor  in  the  event  deceiis'^d  poisoned  himself  or  a'x'used  did 
not  know  Ihjuor  that  deceased  drank  contained  poison 183 

8.  dismissal  of  indictment  and  re-refereufe  to  {zrand  jury— wh^B  new 

indictment  is  continuation  of  former  prosecutiuo  so  as  to  avoid 
l»le?i  of  limitatifm 197 

9.  general  rule  is  that  indictment  must,  alle^re  offense  within   time 

fixed  by  statute  of  limitation— exoepf.lons  to  general  rule 197 

10.  necessary  averments  of  indictment  for  arson  21^ 

11.  indictment   against   city  for    permitting   a   nuisance— impassable 

streets -certainly    !...  23H 

12.  indictment  for  attempted  rape— sufficiency  of       24S 

13.  indictment  against  officer   of  election  for   making  false   return  of 

votes  received    by  candidates,  which   avers  false   nnmliers   sn   re- 
turned, should  allege  the  true  number  of  votes  actually  received.  250 

14.  certain  indictment  for  sraming  snfTicient *^^l 

15.  certain  indictment  for  false  swearing  sufficient 5&0 

IH.  for  unlawful  detention  of  female  need  not  aver  that  act  was  done 

"willfully"  or  'maliciously" 7*2^ 

17.  certain  indictment  for  grand  larceny  sufficient .  .     781 

18.  indiciment  under  section  2,  article  17,  General  Statutes,  sufficient 

if  it  follows  the  language  of  the  statute .    .  7fi4 

\9.  sufficiency  of  de.scpiption  of  statutory  oflTensc*  in  an  indictment     . .  812 
20.  sufficiency  of  for  maintenarce  of  a  common  nuisance   by  perniit- 

rintj  acts  not  malum  |x*i-  s*  8iH 

LVFANTS— See  Executors  and  Ailministritnrs,  6;  Instructirins.  20;  Mas- 
ter and  Servants,  C;  Neglect,  17.  18,  kO.  2i;  New  Trial,  (5;  Kailroadf, 
2SK  30— 

1.  may  complain  on  nj>i«'al  Im  cause  of  errors,  although  no  exceptions 

w»"-re  taken  therefor  in  the  lower  court 828 

2.  jury  must  determine  whether  child  is  too  3'oung  to  exercise  care 

for  i ts  ow n  safety 42f> 

3.  Infancy  a  personal  ph-a ...  622 

4.  suit  by  next  friend— interest  of  infant  must  1»h  protec^ted  by  court 

and  all  proper  I'^rtles  to  suit  brought.  b»-f.ire  it  hy  order    7t55 

IXJrNCriOXri -See  County  Courts,  2:  Locil  Option,  I  — 

1.  final  injunctioJi   to  prevent  erection  of  <t'rtain   h(»usH  prima  facie 

inequirable  when  preliminary  injunction   (jf  .«^me  charr.cier  was 
refused  and  house  lui.s  benn  erected  in  the  meantime liAi 

2.  teacl)er  of  common  schijol    may  enjoin  counry  school   superintend- 

ent from  payitic  part  of  school  fund  to  teachers  of  an  incorporated 
ar^adeinj'  who  clainnng  it  uuiler  a  void  act  of  the  legislature    .         129 
y.  such  action   can  be  maintained  before  the  expiration  t»f  common 

school  term  for  which  the  teacher  was  enK'it?<-d  l'2\i 

4.  by  abuttiny:  land  owner  ro  i;revent  condemnation  of  right  of  way 

over  county  road  ft »r  a  rail j'oad i:i5 

.'i.  no  notice  nt  ci'-s.iry  of  morion  to  dissolve  made  during  t^-rm  lime    2n4 
().  lies  to  ])i*event  tresi)as.sfs  upon  lanu  wh»'n  they  have  been  long  per- 
sisted in  and  a  purpose  to  continue  them  appears                           .       802 
7.   fact  that  <^lerk   erroneously  failed  n>  issue  a  tt»ni|.'orary  injunction 
is  jH)  rea.son  why  court  should  refuse  a  perpetual   injunction   on 
final  decree  ....'         3I>3 

5.  appHftl  with  super.-ed(  as  from  order  dissolving  injunction  continues 

itjjunction  in  force       'SHI 

0.  ncitl-.er  party  to  judgment  nor  stranger  to  it  can  enjtin  pro< hid- 
ings thereunder  in  any  other  court  than  that  rendering  the  judg- 
ment           :i:ii). 

10  where  T)etition  prays  f<u'  injunction  against  npeiing  of  culvert  by 
tnrnplki'  cornpatiy.  the  court  can  not  enjoin  such  opening  and 
also  order  defendant  to  dig  certain  ditch— such  relief  not  being 
prayed  for     ...  460 

11.  final  injunction   t<i  ])revent  erection   of  certain   house  prima  facie 

ine(]uirttble  when   preliminary  injunction  of  same  character  was 
refu.sed  and  house  has  been  erected  in  the  meantime     502 

12.  vi<dation  of  Cfintracr  with  gas  c  nnpany  by  city 845 

la.  injunction  in  this  Stat^*  to  prevent  maintenance  of  suit  in  another 

Stat-e 894 

14.  injunction  to  prevent  city  from  making  excavation  and  withdraw- 
ing plaintiffs  right  of  lateral  support SPft 
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5ANTTY— Se^  Evidence,  2:^.  28—  Page. 

1.  fact  that  quiet  citizen  was  made  very  quarrelsome  by  drink  does 

not  indicate  that  such  person  was  insane  when  drunk 285 

2.  coini)etency  of  evidence  of  nonexpert  witnesses  concerning  insan- 

ity of  one  accused  of  murder 808 

^TRU(V^IONS-See  Burden  of  Proof,  IH:  Criminal  Law,  8,  8;  Fraud- 
lent  Kepresentations,  5;  Practice  in  Civil  Cases,  8,  i»;  Practice  in 
riminnl  Cases,  «,  7;  Prejudicial  Errors,  2:  Railroads,  HI,  64,  78— 

1.  no  evidence   to   authorize   an    instruction  concerning  shooting   in 

sudden  heat  and  passion 10 

2.  when  defendant  is  entitled  to  instructions  concerning  right  of  self- 

defense  and  when  not 96 

3.  no  evidence  to  authorize  any  instruction   concerning  duty  (^f  rail- 

road to  secure  safety  of  the  passengers  on  train  in  this  acri«^n         1\2 

4.  must  not  single  out  statement  of  one  witness  and  give  undue  prom- 

inence to  it 142 

5.  instruction  in  action  against  water  company  for  failure  to  furnish 

sufficient  water  for  protection  against  lire  proper 142 

6.  assault  hy  two  acting   in  concert  upon  accused— murder— right  of 

accused  to  instruction  concerning  right  of  self  defenst*  against 
each  f  f  the  aR<?ailants 177 

7.  contract  to  furnish  "high  order  of  workmanshin"  in  certain  case 

—instruction  that  party  must  furnish  "reascnahly  hiirh  order  of 
workmanship"  in  such  case  erroneous  but  not  prejudicial   ..      .       201 

8.  notion  for  damages  for  personal  injuries  inflicted  byalh'Ked  negltct 

of  another— Instructions  (concerning  duty  of  jilalntifl  to  follow 
physician's  directions ...     204 

i>.  improj)er  to  instruct  that  heat  and  passion  must  have  been  caused 
by  "considerable"  provocation  to  reduce  crime  from  murder  to 
manslaughter .*     212 

10    instruction  concerning  murder  authorized  by  evidence  in  ca.se    ..     Si2Ji 

11.  necessary  averments  in  indictment  for  forcii)ly,  etc.  l)reaking  into 

a  railroad  car  with  intent  to  steal  therefrom . .     225 

13.  instructi(m  concerning  manslaughter  should  define  that  offense   .     246 

13.  instruction  that  if  jury  "have  a  reasonable  doubt  whether  or  nnt 
killing  was  done  with  malice  »forethonght.  they  will  lind  defend- 
ant gnilfy  of  manslaanyhter. "  is  erroneous  whin  no  instruction 
defining  njanslnughter  ha*  in^en  given  24G 

II.  statutory  pemilty  for  a  certitin  crime  being  confln»-ment  in  the 
jjenltentiary  for  "not  less  tlism  one  year,"  an  instruction  li.xing 
It  at  "net  more  than  ont»  year"  not  prejudi^^ial  to  deft-ndant    ...     24rt 

lo.   in-«trnet-ion  rh'fir<irijj  ]a)ceoy  <  (.rn'(!t         »^j() 

IM.  where  the  ins-tni-ni-in   given  imiiI  f)di»*d  wh(»le  law  of  a  case   it  was 

r  ot  en(  r  to  refuse  to  give  oilirr  instructions  211) 

17    use  of  woids  concerning  "iir»'ionderance   of  evidence"  on  issue  of 

fact ....  .         :WA) 

IN.  inst.riu'tion  which  n^Jsnmes  th.-it  a  certain  phice  wa»<  a  fnujUHTitly 
travei«'c|  tiioroufzhf  ne  nor  errouHons.  since  that  fact  is  estal)lislied 
by  j'videruM' and  adrnitti'd  in  pleaciings     .  .  oi'7 

19.  erroneous   instrncfion    no  ground  for  reversal   in   civil   ca.se  where 

apiK'Haot  a'ikMl  for  instruction  with  similar  i^'ror  in  it       400 

20.  error  to  assume  in  instruction  that  certain  child  was  too  young  to 

Hxeicise  care  for  its  own  safety  4St> 

91.  instrncriori  defining  extraordinary  care  im]iro]U'r  in  certain  cjise       42t> 

22.  may  «s.-.ume  as  true  facts  about  >\hich   there  is  no  cc.nflict  of   evi- 

dence     407 

23.  as.sijniptiot)  in  instrnctif)n  that  place  of  accident  "was  moie  or  le.^s 

thronjzcd  with  people"  auMiori/ed  by  evidence 4<)7 

24.  instrnctjon  defining  compensatory  damages  cornet    4<.7 

25.  error  if  instructions  so  cf»nflict  that  jury  cm  n<jt  harmonie  thcni.   477 
20.  but  if,  taking  all  instructioi\«--.  jury  could  not  have  been  misled  by 

the  conflict,  error  is  not  a  prejudicial  one    477 

27.  error  to  attach    any  qualifying   clause   to    instruction   coufernirg 

rlefendant's  right  of  selfdefen.»;e  in  certain  case      41'2 

28.  cnncerning  necessity  for  corroboration   of  confession  not  i*»  quired 

in  certain  case    517 

29.  defendant  not  prejudiced  by  error  in  instructions  concerning  dam- 

ages for  breach  of  contract  when  verdict  is  returned  for  too  j^mall 
ai  amount 524 
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4[NSTRUCTIONS-Continued.  Page. 

50.  ezplBDation  of  meaniiif;  of  "proper  dillgeDoe/'  as  uised  in  one  Id- 

struotion,  suffloient  explanation  of  meaning  of  snob  words  in  all 
inetruotions  given sn 

51.  use  of  "and"  instead  of  "or"  in  particular  instruction  not  preju- 

dicial   5R 

2Q.  on  trial  for  false  swearing  Instructions  given  were  proper SSd 

53.  instructions,  if  sot  objected  to,  fix  law  of  case  on  appeal QU 

54.  based  on  liypntbetioal  case,  authorized  by  evidence,  not  erroneoDS 

as  giving  undue  prominence  to  parts  of  evidence 051 

55.  contradiction  of  witness  by  contents  of  letter  written  by  him— In- 

structions    dft 

S8.  submission  of  severaal  grounds  of  recovery  of  damages  in  separate 
instruction  not  prejudicial  to  defendant ...CIS 

57.  propriety  of  certain  instruction  in  response  to  question  asked  by 

jury 632 

58.  where  appellees  were  entitled  to  perempt<ory  instruction  appellant 

can  not  complain  of  instructions  actually  given T66 

59.  willful  and  malicious  stritving,  etc.,  with  deadly  weapon— proper 

instructions  on  trial  for 757 

40.  error  if  instructions  mention  contributory  neglect  as  that  which 

"caused"  the  injury 808,  8H 

41.  killing  of  stock  on  railroad   track— hypothetical  state   of  facte  in 

instructions 898 

42.  no  reversal  if  all  instructions  taken  together  are  correct,  although 

one  considered  alone  was  misletiding *4 

43.  additional  instruction  given  at  request  of  jury 9W 

44.  indefinite   instructions— defendant  should    fiave  asked    for  more 

specific  instructions  in  civil  case  or  waives  his  complaint 988 

45.  instruction  as  to  punitive  damages  improper  where  there  is  noevi- 

dence  of  willful  neglect 80 

^NSURANCK— See  Benevolent  Societies,  2;  Pleadings,  11— 

1.  when  policy  of  marine  Insurance  is  forfeited    by  nonpayment  of 

premium  note 21 

"2.  marl  ne  Insurance— perils  insured  against— when  recovery  may  be 

had,  notwithstandingg  negligence  of  master 21 

8.  marine  insurance-general  average 21 

4.  abandonment  as  for  total  loss  when  allowed  .     — 21 

6.  attorney  employed   to  collect  premium  note  has  no  authority  to 

waive  forfeiture  incurred  by  the  insured 110 

6.  how  waiver  of  a  condition  in  policy  by  company  must  be  shown  .    110 

7.  taking  additional  insurance -company  being  notified  thereof  must 

elect  to  forfeit  policy  within  reasonable  time,  otherwise  it  waives 
its  right  to  do  so 110 

8.  certain  company  liable  only  for  a  proportionate  part  of  loss  in  par- 

ticular case. .  11^ 

^.  proceeds  of  policy  payable  to  "widow  and  children"  of  the  insured 
distributed  by  statutory  rule  for  distribution  of  an  intestate*! 
personalty    ..    138 

10.  grantee  claiming   under  conveyance  which   is  fraudulent  as  to 

grantor's  creditors  has  an  insurable  interest Wl 

11.  assignment  of  policy  with   consent  of  company  constitutes  new 

contract  between  assignee  and  company 161 

12.  concealment  of  material  facts  conoerning  title  of  proiwrty  at  time 

of  such  assignment  of  policy  vitiates  it  ...     •-   Wl 

18.  life  insurance— prompt  payment  of  premiums  condition  precedent 
to  continuance  of  the  risk 187 

14.  custom  of  company  to  receive  premiums  thirty  days  after  they  fell 

due  not  a  waiver  of  right  tio  forfeit  for  failure  to  pay  promptlj      187 

15.  rebate  due  on   third  annual   premium   did   not  keep  policy  aJive 

after  failure  to  pay  second  annual  premium 187 

16.  life  insurance— no  evidence  to  show  that  insured  committed  suicide.  2« 

17.  possession  of  policy  of  life  insurance  by  plaintiffs,  which  is  filed 

with  their  petition.  sufScient  to  establish  prima  facie  the  troth 
of  their  allegation  that  they  are  beneficiaries  therein  named,  al- 
though their  allegation  is  traversed ^« 

18.  authentication  of  proof  of  loss 671 

49.  notice  of  loss  to  an  agent  appointed  to  receive  and  forward  appli* 

-cations  and  premiums  sufficient 578 
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INSURANCE— Continued.  Page., 

20.  effect  of  failure  to  furnisli  proof  of  loss  within  time  stipulated  in 

policy 67a. 

21.  agent  of  odmpany  may  be  required  to  testify  as  to  his  receipt  of 

notice  of  loss 675 

22.  on  question  of  amount  of  loss,  testimony  of  other  merchants  of 

amount  of  their  daily  sales  incompetent 67E 

28.  action  maintained  in  this  State  on  contract  of  life  insurance  made 

in  another  St>ate  in  which  the  assured  died 600 

24.  statute  of  limitation  of  such  Stat-e  applies  to  such  action 600 

25.  right  of  action   on  particular  HTc  policy  lost  by  laches  of  bene- 

ficiary, although  not  barred  by  1  imitation  .   ..  60O 

26.  failure  to  furnish  proof  of  loss— ul>jection  therefor  waived  unless 

raised  in  pleadings 608 

27.  failure  to  give  notice  or  proof  of  loss— eflfect  of 605. 

28.  alteration  of  building— nocioe  to  agent 605 

29.  failure  to  disclose  existence  of  certain  lien  of  property  not  a  ma- 

terial misrepresentation 605. 

SO.  failure  of  applicant  for  fire  insurance  to  disclose  existence  of  lien 

on  property 767 

31.  life  insurance  contract  completed,  although  insured  died  before  de- 
livery of  policy ...     80a 

82.  effect  of  false  statement  of  applicant  as  to  his  temperate  habits  ..     80a 

38.  conti'iiGt  of  insurance  may  be  reformed  to  express  true  intent  of 

parties 810 

34.  transfer  of  policy  by  a  part  of  beneficiaries  does  not  divest  other 

beneflciarit'S  of  interest 810 

35.  parties  to  action  on  policy—  limitation 810 

36.  provision  couceri  ing  right  to  arbitration  after  loss  by  fire  con- 

strued    810 

37.  authority  of  attorney  of  insured  to  receive  demand  for  arbitration.  810 
88.  award  made   not  binding  on   mortgagee  of  insured   property  de- 
stroyed by  d  re 869 

39.  refusal  of  mortgagee  to  unite  in  action  on  policy— estoppel 869 

40.  admissions  of  attorney  of  mortgagee  not  admissible  in  action  on 

policy •....  859- 

41.  proof  of  loss  to  l>e  made  by  owner  and  not  mortgagee — premature 

action  on  policy 869' 

42.  waiver  by  insured  of  defect  in  award  as  to  loss 869 

43.  parol  coutract  of  fire  insurance  for  one  year  not  within  statute  of 

frauds 881 

44.  authority  of  agent  to  issue  policy  within  vicinity  of  certain  town 

—ratiUcution  of  contract ...  881 

45.  parol  contract  of  insurance  not  waived  by  subsequent  written  ap- 

plication for  policy  .    ..  881 

46.  policy  valid,  although  agent  violated  instructions  in  issuini;  it  ...  881 
INTEREST— See  Commissioners,  1:  Bonds,  1,  2,  3;  Usury,  1,  2,  8,  4,  5— 

1.  certain  banks  charged  with  int-erest  on  fund  held  and  claimed  by 

them  pending  litigation Sd 

2.  certain  parties  not  estopped   to  claim   such    interest  against  the 

banks  .. 82 

INTERFERENCE  BETWEEN  PATENTS- 

junior  patentee's  possession  constructively  embraced  whole  of  inter- 
ference in  certain  case 852 

INTERKOGATORIES-See  Pleadings.  1. 
INTOXICATING  LIQUORS- 

sale  of  liquor  to  inebriate— who  is  an  habitual  drunkard— evidence  ..  860- 
JAILERS- 

failure  to  compel  prisoner  to  labor  on  public  works— oflSce  not  for- 
feited there  i.y 49a 

JOINDER  OF  ACTIONS -See  Indictments,  6— 

libel  and  slander  may  be  joined 885 

JOINT  OWNERS- 

mode  of  distributing  proceeds  derived  from  sale  of  house  held  by  sis- 
ters under  a  certain  conveyance 79ft 

JUDGES- 

1.  afiSdavit  to  compel  judge  to  vacate  the  bench   must  state  facts 

showing  that  judge  can  not  properly  try  the  case 664 

2.  appeal  lies  from  refusal  of  judge  to  so  vacate 664 
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JUDGES— Coutiniied.  Pagu. 

3.  where  the  judge  iniproperly  refuses  to  vacate  the  bench,  the  judf;- 
nient  In  a  criminal  case  will  be  reversed,  even  if  the  record  shows 

no  other  error  prejudicial  to  defendant 554 

JUDGMENT— See  Appeals,  21;  Champerty,  2;  Decedents' p:state8,  2;  In- 
junctions, 9;  Married  Women,  1;  Parties  to  Actions,  5;  Kes  Adjudi- 
cata,  4,  5,  6;  Sales  of  Infants'  Real  Estate,  5:  Trusts,  Ki  — 

1.  can  not  be  set  aside  by  trial  court  if  flnal  at  subsequent  term  and 

after  an  appeal  therefi-om  has  been  granted ^i 

2.  judgment    dismissing     a    petition    an    entirety   and    can    uot    be 

affirmed  in  part  and  reversed  in  part  on  appeal 107 

3.  judgment  without   service   of  process  or  appearance  of  defendant 

void,  even  though  defendant  had  personal  knowledge  of  pendency 
of  proceedings 367 

4.  without  service  of  process  or  appearance  of  defendant,  void 391 

6.  judgment  dismissing  motion  against  sheriff  and  sui-eties,  upon  re- 
fusal of  Commonwealth  to  amend  motion,  not  a  bar  to  future 
action  or  motion  against  the  sureties    .  4S0 

6.  against  nonresident  void  when  based  on  void  warning  order 644 

7.  not  binding  on  one  not  a  party  to  action   . .  57o 

H.  no  appeal  from  void  judgment  lies  before  motion  to  set  it  aside    . .  767 
9.  sale  of  stock  under  void  judgment— chancellor  may  compel  restitu- 
tion by  purchaser  ...  8S1 

10,  judgment  void,  although  appeal  therefrom  considered  before   mo- 

tion to  set  aside  in  lower  court 851 

11.  error  to  render  judgment  against  plaintiff  in  favor  of  defendant 

only  constructively  summoned,  for  which  he  made  no  praver.    ..    910 
JUDGMENT  NOTWITHSTANDING  VERDICT- 

])roper  where  no  reply  is  made  to  plea  of  contributory  neglect         Soo 

JUDICIAL  SALES— See  Divorce,  3;  Executions,  1;  Sales  of  Infants 
Real  Estate,  5— 

1.  sale  not  void  because  commissioner  did  not  sell  tracts  of  land  In 

the  order  directed  by  the  judgment  of  safe 97 

2.  report  of  sale  being  coullniied  without   objection,  the   parties   to 

suit  bound  l)y  the  proceedings 97 

»j.  sale   set   aside  on   exceptions    i»y  defendant  because^   attorney   for 

plaintiff  acied  as  special  commissioner  for  it 268 

4.  intermeddling    by  purchaser  at  sjile  so  as  to  induce  others  not  to 

hid 9j2 

6.  error  to  order  snle  of  indivisible  laud  to  satisfy  one  lien  not-e  when 

or  her  lien  notes  are  not  yet  due S^ 

<5.  defendant  not  prejudiced  by  a  sale  of  his  allotteti  interest  in  land 
owned  by  himself  and  others,  rather  than  a  sale  of  his  undivided 
interest aVi 

7.  parol   agreement   by  purchaser  to  extend   time  of  redemption   of 

land  by  defcMidant  valid 466 

8.  such  agreement  to  extend  time  of  redemption  not  si)eciflcally  exe- 

cuted unless  clearly  proven    466 

M.  sale  of  estate  for  life  instead  of  fee  simple  estate  rendered  sale 
voidable,  but  not  void  in  certain  case  .  500 

10.  such   sale  being  con  Armed  and   no  appeal  taken,  conclusive  on  de- 

fendant in  certain  case .W 

11.  prior  right  between  parties  claiming  under  different  judicial  sales.  600 

12.  resale  of  property  proper  when    purchaser  fails   to   pay   purchase 

money  notes     721 

13.  right  of  sheriff  making  sale  under  execution  to  cry  bid  of  absent 

execution  plaintiff  . .    726 

14.  no  agreement   by  purchaser   to    allow  defendant   to   redeem   land 

shown  in  certain  case  7f*6 

lo.  stock  sold  under  void  judgment— chancellor  may  compel   restitu- 
tion by  purchaser i<2l 

16.  innocent  vendee  of  purchaser  at  judicial  .sale,  who  has   obtained 
deed,  not  deprived  of  his  property  when   sale  on  petition  is  set 

aside .    897 

JURISDICTION -See  Appeals,  2,  3;  Counties,    1;  Decedents'  Estate,  1; 
Injunctions,  U;  Insurance,  23;  Pleadings,  a6— 
1.  of  circuit  court  concerning  the  sales  of  property  held  for  charitable 

educational  purposes l»'l 

'J.  action  for  $46  for.  goods  sold  and  delivered  in  justices*  and  quar- 
terly courts  only i^jyiii4wu^.>^'.^.^., 287 
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JURISDICTION— Continuetl.  Page. 

3.  circuit  court   has   no   original  jurisdiction   of   such   action,  even 

thouj^h  pliiintifi  attempts  to  sue  out  attachment  against  defend- 
ant's land 287 

4.  on  return  of  "nulla  bona"  of  execution   issued  on  judgment  of  a 

circuit  court,  that  court  has  jurisdiction  of  an  action  to  subject 
execution  defendant's  interest  In  land,  regardless  of  the  amount 
of  the  judKuient  or  execution 358 

5.  courr  of  county  settling  afTaiis  of  insolvent  corporation  may  order 

s'lle  of  its  lauds  located  in  other  cnuuties 444 

6.  of  r.  S.  Circuit  Court  of  removal  causes 574 

7.  court  of  county  in  which  personal  representative  qualifies  has  juris- 

diction of  action  for  Mile  of  land  in  another  county  for  settlement 

of  estate 829 

JURY— See  Appeals.  21,  22:  Fraud.  1;  Practice  in  Civil  Cases,  13;  Prac- 
tice in  Criminal  Cases.  8— 

1.  not  assumed,  in  ahsc»nce  of  any  evidence  thereof,  that  colored  per- 

sons are  excluded  from  grand  or  petit  juries 246 

2.  action   against   two  defendants  to  recover  for   injuries  resulting 

from  their  joint  negligence— defendants  together  can  strike  out 
only  three  names  from  list t^>7 

3.  sending  jury  to  view  premises— prejudicial  error 676 

4.  view  t»t  place  of  accident  hy  jury  after  case  is  submitted  to  them. .  K34 

5.  may  fix  the  value  of  woik  done  without  proof >^2 

rt.  authority  of  court  where  jury  is  waived  in  ordinary  action  8(52 

7.  act  of   February  21.  IHVK),  c  moerning  selection   of  jurors  in  Jeflfer- 

son  county,  nrjt  repenlHil  by  new  Constitution   ...       928 

JUSTICKS  OF  TlII^  TM':.ACE-See  Forcible  Detainer,  6. 
KNKtHTS  of  HOXOK-StHJ  Benefit  societies.  1. 

LANDLORD  AND  TKNANT-See  Forcible  Detainer,  a,  4,  9,  10;  'laxa- 
tion,  11;  Vendor  and  N'endee,  6— 

1.  parol  evidence  to  vary  or  explain  written  contract  of  lease— when 

admijisible  43 

2.  lease  for  one  year  with  privilege  of  two- payment  of  second  year's 

rent  in  advance  condition  precedent  to  tenants  right  to  hold  for 

last  year  ... 48 

S.  landlord's  lien  for  supplies  furnished  tenant  can  be  enforced  only 
by  suit  in  ei|ulty 78 

4.  remedies  of  distress  and   attachment  not  available  to  collect  debt 

for  such  sup])lles 78 

5.  property  exempt  from  execution  also  exempt  from  attachment  or 

distress  for  rent     ..       78 

6    but   no  ])art  of   tenant's  crop   is  exempt  from    landlord's   lien  for 
supplies  furnished ..  ...       79 

7.  lien  of   landlord    on   crop  where   he   ot)tains   money  for   tenant  to 

enabln  him  to  raise  crop  by  endorsing  note  for  him t.'04 

8.  lease  forfeited  by  transfer  of  premises  to  receiver ...     20^ 

9.  award  by  arbitration  of  certain  amount  to  landlord  against  tenant 

—no  landlord's  lien  therefor  in  certain  case 238 

It),  assumpsit  for  use  and  occupation  of  land  can  not  be  maintained  if 

relation  of  landloid  and  tenant  has  never  existed 399 

11.  landlord's  remedies  against  under  tenant 399 

12.  al^andonment  by  landlord  of  appeal  from  order  discharging  attach- 

ment for  rent-right  to  maintain  action  to  recover  such  rent.    .. .   625 

13.  verbal  subletting  by  tenant— verbal  agreement  by  subtenant  to  pay 

rent- statute  of  frauds     ft21 

14.  construction  of  particular  lease 623 

15.  failure  to  keep  covering  of  cellar  in  sidewalk  in  repair— when  land- 

lord or  temnt  is  liable  f«^r  damage  therefor  ^•24 

LAKCKNY— See  Criminal  Law,  28,  24. 

LATERAL  SUPPORT— See  Kasements,  3;  Injunctions,  14;  Support,  1, 
2,  3,  4- 

1.  right  of  land  owner  to  lateral  support  of  adjoining  lands 737 

2.  withdrawal  of  natural  lateral  support  to  land— damages 737 

3.  right  to  lateral  support  for  land  whose  lateral  pressure  is  increased 

by  buildings  thereon   737 

4.  injury  to  bulldinsrs  by  withdrawal   of  lateral  support  on   land  on 

which  they  are  located— damages 738 
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LIBEL— See  Slander,  3,  4,  5,  6- 

1.  what  written  words  are  actionable . .   

2.  not  necessary  that  the  words  used  should  impute  a  definite  crime.  SOS 
8.  Intention  of  one  publishing  libelous  words  without  lawful  justi- 
fication or  excuse  immaterial 9fi6 

4.  actions  for  libel  and  slander  may  be  joined 888 

6.  defamatory  words  conoerninK  one   in    bis  profession  actionable 
per  se 88S 

6.  averment  of  defamatory  words,  and  that  one  is  a  practicing  pbysl- 

clan,  states  prima  facie  cause  of  action 88S 

7.  but  if  plaintiff  alleges  his  authority  to  practice  medicinerand  it  is 

suflicient,  ndvanrage  thereof  may  l)e  Uxken  by  demarrer..    ..  388 

8.  defamatory  words  concerning  one  as  a  physician,  not  authorized 

to  practice  as  such,  not  actionable  per  se    .  388 

LIENS—See  Advancements,  4,6;  Appellate  Jurisdiction.  1;  Assignment 
for  Benefit  of  Creditors,  7;  Attachments,  11,  14;  Descent  am d  Distribu- 
tion, 1:  Executions,  6;  Landlord  and  Tenant,  3,  4,  6,  6.  7;  Lis  Pen- 
dens; Parties  to  Actions,  3;  Street  Improvement,  1,  2,  3,  4;  Sureties, 
5 ;  Vendor  and  Vendee,  1— 

1.  persons  feeding  or  grazing  stock  for  compensation  entitled  to  lien 

on  the  stock,  although  it  is  exempt  property 48 

2.  a  promise  by  a  debtor  to  pay  n  creditor  out  of  a  particular  property 

does  not  create  a  lien  on  such  property 176 

3.  property  mortgaged  or  pledged  by  the  owner  to  secure  the  debt  of 

another  occupies  the  position  of  a  surety  or  guarantor,  and  is  dis- 
charged of  the  lien  by  auy  act  that  would  release  a  surety  or 
guarantor ...  201 

4.  advancement  of  money  to  vendee  to  pay  for  laud  upon  his  written 

agreement  that  lien  shall  exist  for  money  so  advanced— agreement 
valid  and  lien  enforced - .  209 

6.  one  purchasing  lien  with  notice  of  lien  so  acquired  takes  land  sub- 

ject thereto,  although  the  agreement  is  unrecorded 209 

fi.  execution  levied  upon  land  before  defendant  had  title— actions  ..    W'S 

7.  on   abutting  property   for  street   improvement— claimant  of   lien 

must  show  strict  compliance  with  law  in  all  respects 642 

8.  acceptance  of   improvement  by  city  conclusive  evidence  against 

abutting  owner  that  cbntraot<.r  complied  with  contract  with  city.  642 

9.  any  party  interested  in  land  can  complain  on  appeal  of  judgment 

cfeaiing  lien  upon  it * 644 

LIFE  ESTATES— See  Devise,  8,  9,  10;  Executors  and  Administrators, 
4;  Married  Women,  4— 

1.  right  of   life  tenants  to  stock  dividend  declared  by  corporation— 

riahts  of  remaindermen  thereto  886 

2.  action   of  directors  of  corporation   in  declaring  "stock"  dividend 

not  conclusive  evidence  that  such  dividend  belongs  to  corpus  of 
estate  and  not  to  life  tenants 386 

3.  option   of  stockholders  to   buy  at  par  stock  of  corporation  worth 

more  belongs  to  corpus  of  estate  and  not  to  life  tenants 386 

4.  what  "stock  dividends"  belong  to  life  tenants  and  not  to  remain- 

dermen   886 

6.  mode  of  investment  of  devised  estate  and  proper  manner  of  dis- 
tribution between  life  tenants  and  remaindermen 886 

6.  devise  of  life  estate   in  personalty  to  one  with  remainder  to  his 
children— right  of  life  tenant  to  possei^sion  of  corpus  of  such  estate  490 
LIFE  INSURANCE— See  Benefit  Societies,  3,  4,  5. 
MASTER    AND  SERVANT— See   Fellow   Servant.  1,  3;    Husband  and 

Wife,  7;  Neglect,  H;  Railroads,  38,  68. 
LIFE  TENANTS— See  Dividends  on  Bank  Stock,  1,  2. 
LIMITATION— S^HJ    Adverse    Possession,  1,   4,  9;    Bills  and   Notes,  19; 
County  Judge,    1:    (xuardian   and  W^ard,  8;    Indictments,   8.  9;  Insur- 
ance, 24.  26;  Married  Women,  2;  Reformation  of  Written  Instruments, 
3;  Specific  Performance,  7;  Trusts,  4.  19;  Usury,  6,  7— 

1.  indictment  dismissed  and  re-referred  to  grand  jury—new  Indict- 

ment found— limitation 47 

2.  surety's  cause  of  action  against  principal  commences  when  be  pays 

the  debt,  and  is  barred  in  five  years 109 

3.  in  mutual  running  accounts  lietween  jiartles  the  statute  of  limita- 

tion does  not  bar  items  of  either  account 148 

4.  trustee  having  failed  to  sue  on  note  until  action  is  barred  by  lapse 

of  time,  right  of  action  thereon  of  cestui  que  turst  is  barred  also.  il69 
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LIMIT  ATION— Continued.  Piigel- 

5.  prosecution  bj  Com tnon wealth  to  recover  a  penalty  for  vlolfltlon 

of  pf>nal  law  niust  be  commenced  with  In  one  year  after  right  to 
penalty  accrued  unless  otherwise  allowed  by  statute  Imposing- 
penalty 40Q 

6.  where  such  prosecution  may  be  barred  by  time,  time  of  commis- 

sion of  offense  must  be  averred  In  the  Indictment 400 

7.  averment  of  time  of  commission  of  such  offense  not  sufficiently 

deflni  fie  in  certain  case ...     400 

8.  absence  of  debtor  from  Stat.e  suspends  runnin^r  of  statute,  although 

he  bad  property  lu  the  State  liable  to  attachment 623 

0.  contract-  to  provide  for  one   by  will— action   barred   by  live  years* 

statute 634 

10.  when  suit  for  taxes  is  barred  by  lapse  ol  time 8ia 

11.  when  shitute  begins  to  run  against  taxes  due  city  of  Louisville  . . .  81S 

19.  new  promise  does  not  repel  statute  if  made  to  a  stranger 867 

18.  when  new  promise  merely  prolongs  period  of  limitation  and  when 

becomes  a  new  case  for  action 857 

14.  plea  of  new  promise  to  repel  bar— error  In  suing  on  new  instead  of 

old  promise  waived  lu  cercaln  case 869  < 

16.  when  statute  begins  to  run  where  note  is  paid  by  renewal  note.- .  .•■  890 
LIS  PENDENS- 

1.  what  action  to  subject  property  will  create  lis  pendens  lien 86 

a.  such  lien  cnmmenoes  when  petition  is  filed  and  summons  sued  out.    86 

LIQUOR  SELLING- 

1.  when  sale  is  by  agent— when  purchase  Is  by  one  for  a  friend— lia- 

blliry  in  each  instance 174 

2.  one  anting  as  agent  for  a  seller,  who  is  violating  local  option  law, 

liable 175 

8.  local  on? ion  lnw  of  one  precincn  of  county  repealed  by  subsequent 

aoc  which  prohibits  sale  of  liquor  in  county. . .  270- 

4.  act  prohihirlng  sale  of  liquor  in  a  county  does  not  deprive  distil- 

l«»rs  of  prlvilejyes  granted  him   by  general   law  to   sell   his  own  . 
liquor  at  his  residence 270 

5.  local  upiioii  law  does  noc  upon  ir.s  adoption  in  a  locality  repeal  any 

law,  bur.  merely  suspends  inconsistent  laws  which  are  revived 
when  local  option  law  eeases  to  he  operative 270 

6.  effect  of  entry  by  county  clerk  of  certlticate  of  result  of  election 

concerning  local  option  in  violation  of  an  ezi^ting  injunction  . . .  884 

7.  indicr-ment  fur  vloluiiou  of  local  option  law  sof¥icient,  and  instruc- 

tions and  verdict  proper  In  certain  case  386. 

LOTTKRIES-See  Pleadings,  47. 
MALICIOUS  PROSECUTION- 

1.  defendant  may  prove  that  he  did   not  swear  out   warrant  until 

after  stat-ement  of  all  the  facts  to  justice  who  issued  it  and  after 
advice  by  justice  that  he  should  prosecute  case 479 

2.  question  of  plaintiff's  guilt  of  offense  for  which  he  was  prosecuted 

not  involved— malice  and  want  of  reasonable  cause  for  defend- 
ant's acts  ara  in  issue 480 

8.  when  answer  is  mere  traverse  burden  is  on  plaintiff —  480  • 

MARRIED  WOMEN-See  Mortgages,  4;  Pleadings,  25;  Res  Adjudicata, 

4,  6;  Transfer  of  Suits.  1— 

1.  certain  personal  judgment  against  a  married  woman  for  costs  void.    86 

2.  a  married  woman  may,  by  her  subsequent  promises,  prolong  period 

of  limitation  for  a  debt  for  necessaries,  which  is  binding  on  her 

estate 80a- 

'  8.  real  estate  of  a  married  woman  ma^  be  subjected  to  the  payment 

of  debts  created  by  her  for  necessaries S()3 

4.  life  estate  devised  to  married  woman  may  be  subjected  to  payment 

of  her  debts  under  certain  will 803 . 

6.  a  married  woman,  empowered  to  act  as  a  feme  sole,  may  sue  alone- 

without  joining  her  huslwnd .620 

e.  property  purchased  by  married  woman  with  power  of  a  feme  sol© 
not  liable  for  husband's  debts 768 

7.  by  antenuptial  contract  wife  may  be  entitled  to  all  her  estate  free 

from  control  of  htishand —  764 

8.  mai^ied  woman  not  liable  as  surety  of  husband  merely  because  of 

mortgage  of  her  property  to  secure  his  debt 87&> 
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9.  mortgaged  property  oonsidered  9s  merely  pledged  for  debt  Id  eaoli 

case 878 

Id.  how  married  woman   may  oonvey  laud  held  as  ber  general  estate 

to  ber  husband  or  another 018 

MANDAMUS-See  Constitutional  Law,  17— 

1.  writ  of  mandamus  will  not  lie  to  compel  justice  of  the  peace  to 

approve  traverse  bond  in  proceedings  of  forcible  detainer 167 

2.  writ  of  mandamus  can  not  l>e  used  to  compel  Caye  Hill  Cemetery 

Co.  to  give  its  written  consent  to  a  transfer  of  a  Jot  in  said  com- 
pany by  its  owner,  the  granting  or  refusal  of  such  written  con- 
sent being  a  matter  entrusted  to  the  discretion  of  the  officers  of 
the  company  for  the  promotion  of  the  purposes  of  its  inoorpora 

tion 348 

MASTER  AND  SBBVANT— See  Fellow  Servants,  10.  11;  Husband  and 
Wife,  7;  Pleadings,  26;  Railroads,  8U,  68  Neglect.  8— 

1.  unlawful  digcbarge  of  servant  employed  for  definite  term— measure 

of  damages 808 

2.  unlawful  discharge  by  master  of  servant  employed  as  traveling 

salesman— excessive  verdict SOB 

3»  master  is  liable  for  injuries  of  bis  servant  suffered  through  gross 

negligence  on  the  part  of  a  fellow  servant    —  ...     396 

4.  what  risks  are  assumed  by  servant  in  accepting  employment S66 

6.  servant  niusb  take  notice  of  familiar  natural  law. . .  356 

8.  when  infaruts  are  buund  to  use  same  degree  of  care  as  adult  ser- 

vants     356 

7.  injury  of  particular  servant  the  result  of  bis  own  contributory 

neglect 856 

8.  liability  of  employer  for  wrongs  and  nuisances  committed  by  his 

independent  contractor 4S6 

9.  duty  of  master  to  keep  machinery  in  repair— apparent  and  latent 

defects  therein— contributory  neglect  by  f^rvant ...    568 

10.  servant  injured   in  unloading  stone  on   car— master  guilty  of  no 

neglect  and  not  liable  therefor 681 

11.  wrongful  discharge  of  servant  before  expiration  of  contract  of  em* 

ploymenc— measure  of  damages 716 

13.  injury  to  servant  by  defective  machinery— liability  of  master. . .  926 
18.  servant  knowingly  using  defeotiva  machinery  can  not  hold  master 

liable  for  injury  resulting  therefrom 887 

MATERIAL  MAN'S  LIEN- 

1.  how  acquired  for  lumber  furnished  contractor  and  not  owner 895 

2.  owner's  promise  to  pay  contractor's  debt  for  lumber  creates  no  lien.  886 
MECHAMG'S  LIEN— See  Homestead.  1;  Material  Man's  Lien.  1,  2. 
MISTAKES- SeeBills  and  Notes.  19;  Reformation   of   Written  Instrii> 

ments,  1,  2,  3— 
alleged  mistake  in  deed  must  be  clearly  shown— can  not  be  Inferred 

from  weight  of  evidence 86i 

MORTGAGES— See  Contracts,  23;  Homesteads,  7;  Insurance,  38,  39,  40; 
Liens,  3;  Married  Women.  8,  t^— 

1.  mortgage  of  goods  to  be  acquired   in  future  becomes  effective  be- 

tween parties  as  soon  as  goods  are  acquired US 

2.  property  mortgaged  to  secure  the  debt  of  another  released  by  re- 

newal of  the  note  or  evidence  of  the  debt  secured 204 

3.  a  morttrage  to   secure  a  pre-existing  debt  of  another  was  without 

considerafion  in  certain  ca<^ 204 

4.  wife  uniting  in  certain  mortgage  of  her  husband's  lands  thereby 

waived  dower  and  homestead  rights,  although  her  name  did  nos 
appear  in  granting  clause  of  the  mortgage ...    342 

5.  party  appropriating  to  his  own  use  mortgaged  properly  liable  to 

mortgagee  for  value  thereof 461 

6.  provision  for  Fale  by  mortgagee  in  chattel  mortgage  valid— mort- 

gagee may  sell  without  action 478 

7.  purchaser  of  land  at  a  judicial  Fale  considered  merely  a  mortgagee 

under  certain  verbal  agreement— statute  of  frauds 666 

3.  right  of  priority  between  surety  of  hustmud  claiming  under  mort- 
gage and  wife  of  mortgagee  claiming  under  deed  from  him 780 

9.  adverse  possession  by  mortgagee  for  twenty  years  sufficient  to  show 

that  mortgagor  had  parted  with  his  title  to  mortgagee 826 

10.  verbal  authority  to  sign  name  of  one  to  mortgage  to  secure  debt  of 
another  insufficient- 884 
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11.  prooeeds  of  sew  note  ezecQtod  by  sureties  used  to  pay  old  note  for 
which  they  were  bound  did  not  so  extinguish  old  debt  as  to  de- 
prive  them  of  benefit  of  mortgage  ezeonted  to  indemnify  them  as 

to  it 8OT 

18.  no  evidence  to  show  fraudulent  intent  of  sureties  to  enforce  mort- 
gage lien  against  parties  without  right 897 

18.  mortgage  by  wife  to  indemnify  husband's  sureties—release  of  lien.  897 
3IUNICIPAL  CO!RPORATIONS-See  Appellate  Jurisdiction,  3;  Consti- 
tutional Law,  6,  6,  7.  10,  11;    Evidence,   8;    Indictments,   11;    Injunc- 
tions,   14;  Liens,  7,  8;  Neglect,  19;  Pleadinirs,  10;  Streets,  1— 
1.  ordinance  granting  right  of  way  to  railroad  treated  and  construed 

as  a  contract    44 

9.  when  city  is  liable  for  negligence  of  contractor  building  engine- 
house  for  it 14fi 

8.  not  liable  for  error  or  mistake  committed  in  performance  of  a  leg- 
islative duty 908 

4.  not  liable  for  error  in  defining   hy  ordinance  territory  liable  to 

assessment  for  a  street  improvement 808 

>6.  street  improvement—error  in  making  apportionment— liability  of 
ciry  for  interest  prior  to  correction  of  apportionment 808 

0.  liability  for  injury  to  private  property   by  making  a  fill  which 

causes  an  overflow  of  water  upon  it 808 

7.  amount  that  the  property  is  appreciated  in  value   by  the,  fill  not 

to  be  deducted  from  the  damages  suffered  ....  809 

-8.  extent  of  duty  to  keep  sidewalks  in  repair  and  clear  of  unnecessary 
obstructions 804 

'9.  riffhc  to  place  shade  trees,  lamp  posts,  etc.,  in  sidewalks  just  within 
the  curbing 8d4 

10.  liability  for   injuries  to  pedestrians  resulting   from    location   of 

shade  trees,  etc.,  in  sidewalks 804 

31.  party  knowing  the  location  of  such  obstruction  bound  to  take  or- 
dinary care  to  avoid  them— contributory  neglect 804 

18.  location  of  boundary  line  of  city— construction  of  charter  as  to 
such  line,  which  was  acted  on  for  twenty  years,  accepted  as 
correct 490 

18.  change  of  grade  of  street— liability  of  city  to  owner  of  abutting 
lot,  overflow  by  water  resulting  therefrom  476 

14.  when   liable  for  injury  done   by  falling  of  a  decayed  tree  in  its 

streets 578 

15.  right  of  mayor  of  Louisville  to  adjourn  general  council  686 

It),  adjournment  of  one  board  of  general  council  by  mayor  void 586 

17.  validity  of  certain  election  of  sinking  fund  commissioners  of  Louis- 

ville  587 

18.  publication  of  ordinance- amendment— no  republication  necessary.  648 

19.  contract  of  city  void  if  beyond  scope  of  its  corporate  powers 710 

80.  mavor  of  city  has  no  authority  to  employ  attorney  for  it 710 

3IUNICIPAL   TAXATION- 

1.  authority  of  city  to  levy  tax  on   steamboats  having  the  city  for 

their  home  port 89 

8.  validity  of  assessment  for  city  taxes  in  Louisville  for  years  1881  to 

1885,  inclusive 171 

8.  assessment  may  be  made  after  date  fixed  by  charter  for  return  of 
his  lists  hy  the  assessor 870 

4.  taxpayer  not  excused  from  payment  of  taxes  because  taxes  are 

being  improperly  expended  by  city. 870 

5.  necessity  for  city  tax  to  be  determined  alone  by  taxing  committee 

raised  by  charter— taxpayer  can  not  question  necessity  for  such 
tax •   870 

6.  indebtedness  due  citizen  by  city  can  not  be  setofF  against  taxes 

due  by  him 870 

7.  authority  of  city  council  to  increase  value  of  property  as  fixed  by 

assessor  for  puiposes  of  taxation— manner  of  so  doing 871 

8.  city  authorized    to   Impose   tax    on  "real   and.  personal   property 

*  *  *  subject  to  taxation  for  State  and  county  purposes"— State 
revenue  law  in  effect  when  assessment  is  made  applied,  although 
enacted  after  charter 871 

9.  error  committed  by  city  In  following  State  revenue  law  in  force 

when  charter  was  adopted,  no  ground  for  refusal  of  taxpayer  to 

pay  taxes  unless  he  has  been  prejudiced  thereby St*>al(> 
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10.  where  both  lot  and  owner  Is  by  charter  liable  for  niunidpal  taxa- 

tion, lot  suffioiently  deKeribed   in  aseessmeDt  is  liable  therefor, « 
even  where  assessment  is  not  mude  against  owner  of  legal  title  . .  432 

11.  extension  of  limits  of  town— validity  of  act  as  to  suburban  land 

owner    765- 

12.  legislature  must  deterinine  whether  municipal  advantages  afford 

adequate  compensation  for  municipal  taxation  imposed 756 

15.  taxation  of  railroads  by  cities— discrimination  as  to  discount  for 

prompt  paj-nient  813 

14.  act  of  Muy,  1884,  relating  to  taxation   in  Louisville,  operates  as  a 

repeal  of  the  Charter  of  the  ci  ty  in  relation  to  the  same  subject. . .  814 

16.  surety   on    certain     notes    discharged     by   an   agreement   which 

nmnunt^'d  to  a  novation  ;\s  to  him 863- 

NATDRALIZATIOX-See  Elections.  3. 

NAVIGABLE  STREAMS-See  Damages.  13- 

oertain  stream  is  a  navigable  or  floatable  one 6fil 

NEGLECT— See  Bailment,  3;  Burden  of  Proof,  5.  7,  10;  Carriers,  1,  13; 
Conflioc  of  Law,  1;  Evidence.  5^,  54;  Infants,  2;  Instructions,  8,  20,  21, 
22,  23.  44;  Master  and  Servant,  3,  4,  6.  6.  7,  (),  rj.  13;  Municipal  Cor- 
porations. 14;  Peremptory  Instruotions,  1 ;  Pleadings.  25.  42,  48.49; 
Bailro^vdf.  H.  14,  15,  22,  28.  2w.  30,  32.  41.  42.  43.  53,  54.  73;  Street  Rail- 
ways. 6,  7,  8,  9;  Variance,  1— 

1.  depot  being  well  constructed   and   lighted— passenger  getting  ofF 

train  on  opposite  side  from  platform  and  injured  not  permitted  to 
recover    19 

2.  contributory  neglect  of  derendant  may  be  pleaded  in  all  actions 

except  those  of  death  resulting  from  willful  neglect 108 

8.  party  getting  off  train  before  it  stopped  guilty  of  contributory 
neglect,  although  baggage  muster  advised  him  to  do  so— evidenoe 
of  conversation  with  baggage  master  Incompetent    108- 

4.  injuries  not  resulting   in  death— contributory  neglect  a   defense, 

although  injuries  were  result  of  willful  neglect 175 

5.  oollisitm  of  street  car  with  private  vehicle- negligence  of  company 

-instructions 203 

6.  whether  getting  on  or  off  of  moving  street  oar  is  an  act  of  neicli- 

genctf  is  a  question  for  the  jury ...804 

7.  attempt  to  board  train  in  motion  and  leaving  st-ation  was  contrib- 

utory neglect  and  proximate  cause  of  injury  in  certain  case    299 

8.  liability  of  owner  ojf  building  rented  for  offices  for  neglect  of  jan- 

itor . .  SI 

9.  error  to  instruct  that  plaintiff  can  not  recover  if  his  own  neglect 

"caused"   the   Injury— proper   words  In    instruction   concerning 
contributory  neglect ...  ...  279 

10.  when  perilous  position  of  one  using  trnck  by  licerse  ought  to  have 

been  discovered  so  as  to  avoid  running  over  liim,  failure  to  do  so 
is  an  act  of  neglect S9fi 

11.  not  grunted  for  newly-discovered  evidence  unless  it  would,  in  the 

opinion  of  the  court,  have  a  prepondeiating  influence  on  a  new 
trial 301 

12.  if  such  newly  discovered  evidence  is  merely  cumulative,  it  is  not  a 

good  ground  for  a  new  trial 901 

18.  griiss  neglect  is  want  of  slight  care 83& 

14.  ordinary  neglect  is  want  of  ordinary  care 396 

15.  negligence  is  a  mixed  question  of  law  and  fact  for  jury  t^o  deter- 

mine     395 

16.  no  evidence  to  show  that  certain  brakeman  was  killed  by  willful 

neglect  of  railroad— peremptory  instruction  for  defendant  proper.  345 

17.  curtain  boy's  death  due  to  his  own  carelessness  and  not  to  neglect 

of  street  railway  company 365 

18.  fact  that  boy's  father  had  warned  railroad  employes  to  keep  boy 

off  car  does  not  change  rule 365* 

10.  care  required  of  a  city  as  to  the  repair  of  itji  public  bridges 805 

20.  when  oontributcfry  negligence  may  be  imputed  to  a  child 995 

21.  degree  of  care  required  by  law  of  a  child 895 

S2.  if  motorman  of  electric  railway,  after  discovery  of  danger  of  oer- 

tiain  child  on  track,  used  all  means  at  his  command  to  stop  the 

car,  nothing  more  was  required  of  him 4S6 

23.  failure  of  railroad  to  allow  passenger  reasonable  time  to  leave 
train— contributory  neglect ^p^^^^^^t^y.^^^.^ 48& 


INDEX.  37 

l^^QLECT— GoDtinued.  Page. 

84.  railroad  luust  use  extraordinary oare  In  operatins  road  at  intereeo- 

tioD  of  streets  in 'oenter  of  a  populous  city 456,  467,  477 

■26.  making  of  a  '^running*'  or  "'fly ins* 'switch  in  suob  streets  ncgli- 

genoe  per  >ie 466 

26.  degree  of  care  required  of  adult  and  of  infant  about  to  cross  tracks 

on  such  street 466 

■27.  injury  to  infant  by  railroad  while  making  flying  switch  In  such 

sr.reet 466 

28.  such  infant  not  guilty  of  contributory  neglect  that  will  prevent 

his  recovery  in  certain  case 466 

29.  traveler  appronchlnflr  crosslnsr,  knowin^r  that,  train  is  approaching, 

fzuilty  of  contrihutory  neglect  as  to  Injury  caused   by  his  horse 
taking  fright 476 

80r  contributory  ne^irlect  of  traveler  advancing  to  track  at  crossing 

knowing  that  tram  is  approaching 476 

•81.  speed  of  train  approaching  crossing  need  not  be  decreased  merely 
because  traveler  with  team  on  highway  is  approaching  such 
crossing 476 

88.  Instruction' concerning  ordinary  care  approved 477 

■'83.  certain  instruction  requiring  extraordinary  care  of  one  about  to  . 

cross  railroad  at  public  crossing  improper 477 

34.  gross  neglect  Improperly  defined 478 

86.  willful  neglect  not  presumed— plaintiff  must  prove  it 669 

86.  no  proof  conducing  to  establish  willful  ne^rleot  of  railroad  in  cer- 
tain case 669 

'87.  sending  of  section  hand  out  on  road  at  nicht  to  signal  a  train,. 
'   after  a  day's  worlc  by  him.  not  an  act  of  willful  neglect 669 

88.  failure  to  furnish  such  section  hand  with  red  signal  light  not  will- 

ful neglect  in  certain  case 669 

89.  where  evidence  does  not  show  what"  caused  death  of  brakeman  on 

train  peremptory  instruction  for  railroad  is  proper 679 

40.  injury  to  live  stock  by  railroad— presumption  of  negligence  over- 

come by  evidence 622 

41.  failure  of  railroad  t^  repair  fence  separating  cut  from  highway- 

peremptory  instruction  ....'....        678 

42.  section  hand  going  upon  overcrowded   hand  car  by  order  of  fore-, 

man  assumed  increased  hazard  due  to  overorov^dlng 688 

48.  neglect  if  engineer  places  himself  where  he  can  not  see  signals 
given  when  brakeman  goes  between  moving  cars  to  uncouple 
them 682 

44.  slowness  in  discovering  peril  of  brakeman  neglect  in  particular 

case 682 

45.  forward  movement  of  cars  after  peril  of  brakeman  was  discovered 

an  act  of  neglect 682 

46.  contrihutory  neglect  no  defense  U.  action  for  willful  neglect 682 

47.  contributory  neglect— not  such   neglect  as  "causes"  an   injury- 

instructions 668 

48.  neglect  of  driver  of  husband's  carriage  imputed  to  wife  as  well  as 

husband.   ..  668 

49.  death  of  certain  employe  of  railroad  not  shown  to  have  been  caused 

by  its  willful  nestlect / 784 

'60.  employes  held  to  have  been  guilty  of  contributory  neglect    784 

-51.  negligence  per  se  for  passenger  to   allow  arm   to  protrude  out  of 

car  window ...  768 

62.  but  if  arm  is  thrust  out  of  window  and  injured  by  lurch  of  train 

railway  is  liable 768 

1^3.  employes  on  train  not  required  to  see  that  passenger  does  not  sit 

with  arm  outside  of  window ,.. ' 768 

54.  passenger  may  occupy  different  seat  or  car  from  thf\t  fiBslgned  to 

him- contributory  neglect 767 

-65.  when  failure  to  stop  and   listen  before  orossln'g.  railroad  track  is 

per  se  contributory  neglect t\  ■  •  '^ 

'66.  contributory    neglect— inistructlona  that  it  mus^  ha^  ^caused  acci 

'  dent  erroneous -■"[]    •  -    8( 8,  814 

•^7.  injury  caused  to  servient  l^y  defective  machinery  furnished  by  mas- 
ter—instrtmtlons ..   814 

•98,  Injury  to  live  stock  in  reloading  in  transit  by  carrfyr— evidence— 

his^mction 816 
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NEQLECT— GoDtiDued.                                                                                ^CP^ 
69.  evidence  authorized  fiDdinff  of  willful  nef^lect  in  certain  case 88^ 

60.  failure  to  have  watchman  at  intersection  of  certain  street  by  rail- 

road nefzllsrenoe  per  se 88S^ 

61.  drawhead  of  car  injured  in  transit— not  neglect  to  continue  trans- 

portation of  oar  to  its  destination 860 

63.  failure  of  conductor  to  warn  brakeman  of  defective  drawhead-- 

contributory  neglect 868^ 

68.  failure  to  give  warning  of  approach  of  train  where  employe  was  at 

work  on  track 9Bik 

64.  evidence  of  neglect  not  alleged  incompetent  in  action  to  recover 

damages  for  injury  inflicted  by  a  railroad 87T 

65.  right  tn  file  amended  petition  setting  up  additloiuU  aots  of  neglect 

that  contributi^d  to  injury  to  plaintiff 877 

66.  certain  instruction  concerning  risk  of  going  between  moving  cart 

to  uncouple  them  erroneous—contributory  neglect    877 

67.  punitive  damages  recoverable  where  neglect  of  brakeman  of  nil- 

road  was  quasi  criminal        fi96> 

68.  leaving  of  ditch  under  railroad  track  in  yard  uncovered,  wbexe 

employes  push  oars,  act  of  neglect fi8& 

69.  punitive  damages  recoverable  therefor  in  certain  case tt8 

70.  liability  of  owner  failing  to  keep  covering  of  cellar  under  sidewalk 

in  repair 88* 

NEW  TRIAL— See  Appeals,  24- 

1.  newly-discovered   evidence   being   merely  cumulative,   and   there 

being  no  diligence  shown,  new  trial  pruperly  refused 21^ 

2.  petition  for  new  trial  on  account  of  unavoidable  absence  of  attor- 

ney at  trial— res  ad  judicata 241 

8.  when  judgment  granting  new  trial  should  be  reversed 87S- 

4.  notr  granted  after  expiration  of  term  at  which  judgment  was  mi- 

dered  for  errors  that  render  judgment  merely  voidable,  but  do 
not  render  it  void 416^ 

5.  newly  discovered  evidence— sufficiency  of— diligence 416 

6.  new  trial   not  granted   because  defendant  was  infant  when   suit 

commenced  and  no  guardian  ad  litem  was  appointed— judgment 
not  beiuff  rendered  until  said  defendant  arrived  at  full  age. .  416- 

7.  additional  grounds  for  new  trial  can  not  be  filed  after  motion  for 

new  trial  has  bet*n  overruled 4fi6> 

8.  not  granted  for  newly-discovered  evidence  where  there  haa  been 

lack  of  diligence 47> 

9.  certain  matters  not  to  be  made  ground  for  new  trial 479 

10.  grounds  set  up  in  motion  for  new  trial,  which  was  overmled,  not 

sufficient  to  support  petition. for  new  trial... 479 

11.  new  trial  properly  refused 47V 

12.  when  allowed  because  party  was  prevented  by  sickness  from  attend- 

ing trial 68S 

18.  diligence— sufficiency  of  newly  discovered  evidence  in  certain  oaee.  720- 

14.  pendency  of  petition  for  new  trial  no  bar  to  an  appeal 760* 

16.  not  granted  for  newly- discovered  evidence  which  is  nieielj  ouma- 

lative 764- 

16.  time  for  making  motion  for  in  ordinary  action  submitted  to  oourt 

without  a  jury 811. 

17.  where  party  appealing  in  such  action  fails  to  except  to  conolusions 

of  law,  only  sufiSdency  of  pleadings  to  support  judgment  oan  be 
considered fill 

18.  motion  for  not  to  be  made  before  separation  of  oonelvsiona^  law 

and  fact  by  the  court flStt- 

NOTICE-See  Trusts,  6. 

NON  EST  FACTUM-See  Burden  of  Proof. . 

NUISANOE-See  Indictments.  11-^ 

1.  blasting  with  gunpowder  in  a  city  or  Heur  property  of  etkira  a 

nuisance  per  se .......1 :.....-.. ^ ^ 486 

2   sufficiency  of  indictment  for  ••      8W 

8.  evidence  necessary  to  prove  such  offense 804> 

NOVATION-See  Bills  and  Notes,  1. 

OFFICE  AND  OFFICERS— (As  to  de  facto  office,  s^  ^bool  Ite.  4)- 
1.  when  public  officer  is  declared  a  lunatic  tliere  la  ft  "vaomoy  la 

office'^' , -  ...  8» 

8.  oounty  Judge  has  power  to  determine  When  a  yaoanoy  ezlm  io 
offloe  of  assessor 808^ 
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OFFICE  AND  OFFICERS-Contlnued.  Page. 

3.  oarden  of  proof  on  officer  to  show  right  thereto  in  prooeedings  Id 

name  of  Com  m  on  wealth  afratnst  bini  for  ufiurpntion  thereof SU 

4.  but  where  oltizen  olalmiDg  office  sues  in  his  own  name  burden  is 

onplnintlfl 685 

OFFICIAL  BONDS— See  Commissioners.  2;  Sberlflfs,  1;  Sureties,  9. 

OPTIONS— See  Contracts,  6. 

OUSTER- 

wben  entrv  upon  land  of  another  amounts  to  an  ouster— trespass SOB 

PARENT  AND  CHILD— See  Adverse  Possession,  4,  (5,  7;  ConveyaDoes, 
»)- 
1.  fir4*pfath«»r  voluntarily  assuming  care  and   support  of   stepchild 

stands  in  loco  pnrenrln .. 288 

8.  ritfht  ur  father  ur  stepfather  to  compensation  out  of  child's  estate 

for  Its  nininteniinoe  and  education 288 

8.  riffhts  of  child  in  HsrHt<H  of  one  who  took  it  from  Louisville  Baptist 

OrphniiH  Hnmf  and  adopted  It 286 

PARTIAL  PAYMKNTS-See  AcoonntK. 

PARTIES  TO  ACTIONS— See  Asstfznment  for  Benefit  of  Creditors,  4, 
5:  Infants,  4:  Insurance.  85;  Married  Women,  6:  Partnership,  12: 
Pleadtncrs,  18:  Street  Imi-rovements,  4:  Vendor  and  Vendee,  7— 

1.  bank  In  which  testator  owns  stock  not  necessary  party  to  suit  to 

s^'ttle  his  estate 17 

2.  suit  liy  president  and  directors  of  corporation,  as  such  equivalent 

to  suit  by  corporation  and  failure  to  make  corporation  party,  can 
not  be  taken  advantage  of  by  general  demurrer 1W> 

8.  enforcement  of  liens  by  lienholders  made  party  defendants— con- 
solidated actions— service  of  process        ...  806 

4.  in  action  between  sheriff  and  one  taxpayer,  validity  of  act  relating 
to  location  of  county  line,  which  affects  many  voters  and  much 
property,  not  determined— other  citizens  necessary  parties  to  the 
suit 410 

6.  where  trustee  is  not  a  party,  but  cestui  que  trust  is,  judgment  con- 
cerning the  trust  is  erroneous  but  not  void 446 

6.  party  waiting  until  after  submission  before  presenting  his  petition 

to  be  made  pnrtv  plaintiff— laches 881 

PAROL  KVIDBNCE  TO  VARY  WRITTEN  INSTRUMKNTS- 

parol  evidence  to  show  that  a  note  merely  evidenced  an  advanoement 

by  a  father  to  a  child  admissible 869      • 

PARTNifiRSHIP— See  Corporations,  9,  10,  11;  Pleadings,  12;  Statute  of 
Frauds.  8.  4— 

1.  right  of  partner  to  sue  copartner  for  past  due  salary  in  absence  of 
settlement  of  partnership  accounts .118 

3.  right  of  partner  to  salary  under  particular  articles  of  partnership.  114 
8.  acceptance  of  individual  note  of  a  partner  in  satisfaction  of  part- 
nership debt— instructions 141 

4.  evidence  shows  existence  of  partnership  during  1887  as  well  as  1886 

in  certain  case 220 

6.  no  evidence  to  show  partnership  between  certain  firm  and  a  surety 
for  it    268 

6.  partner  not  entitled  to  compensation  for  services  to  firm  in  absence 

of  special  agreement    . .  886 

7.  evidence  sufiflciently  shows  such  special  agreement  in  certain  case.  886 

8.  verdict  finding  that  certain  party  was  member  of  a  cert^ain  firm 

erroneous  becaase  sustained  by  no  evidence 461 

9.  one  creditor  of  firm,  who  receives  firm  property  which  is  mort- 

gaged to  another  nrm  creditor,  liable  to  such  creditor  for  the 
value  of  Buob  property 461 

10.  power  to  make  assignment  of  partnership  property— how  conferred 

on  one  partner 480 

11.  particular  settlement  of  accounts  authorised  by  evidence 768 

18.  right  of  surviving  partner  to  maintain  action— waiver  of  defect  of 

parties 896 

PATENTS - 

1.  survey  under  treasury  warrant  not  returned  to  agister's  effioe 
within  one  year  from  making  of  survey— title  commeDoev  ^  v%m 

from  date  such  survey  was  returned A 

9.  another  fintnt,  UDder  subsequent  survey  later  in  date,  ooBif«rred 
«iip«rliir  titlir  because  grant  issued  before  first  survey  wat  re- 
turned to  register's  offioe ,* *-"**'*^'''"*r^oaI(> 
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iPATENTS— Coijtinued.  Pagv. 

3.  failure  to  deposit  survey  with  register  for  nearly  ten  years  after  it 

was  made  vitiates  patent  issued  thereon Sll 

PAYMENTS-See  Executions,  9,  3.  4— 

1.  plea  of  payment  not  sustained  by  evidence 207 

2.  when  a  renewal  of  note  pays  and  discbarges  original  note 800 

PENALTIES-See  Limitations,  5,  6,  7. 

PEDIGKEE— See  Evidence,  37. 

PEREMPTORY  INSTRTJOTIOXS-See  Neglect,  16,  89- 

1.  personal  injuries  resulting  from  alleged  negligence  of  corporatloD 

—evidence  beine  doubtful  as  to  whether  neglect  of  plaintiff  or 
defendant  was  proximate  cause  of  injury,  no  peremptory  instruc- 
tion should  be  given  2M 

2.  not  authorized  where  plaintiff's  evidence  makes  out  a  prima  facie 

case —  272 

3.  not  to  be  giveif  if  plaintiff's  evidence  conduces  in  any  degree  to  es- 

t-abiish  a  right  of  recovery 291 

4.  authorized  in  particular  case 356 

5.  should  be  refused  if  there  is  scintilla  of  evidence  to  support  plain- 

tiff's cause  of  action —       435 

6.  proper  at  conclusion  of  plaintiff's  evidence— refused— defendant's 

evidence  cured  defects  in  plaintiff's  case 477 

7.  should  be  given,  if  at  all,  at  conclusion  of  plaintiff's  evidence,  but 

may  be  given  after  introH notion  of  evidence  by  defendant :  ^<5& 

8.  improperly  given  in  certain  case nt* 

9.  traclcman  lei  lied  by  reason  of  failure  of  railroad  to  give  warning 

of  approach— peremptpry  instruction  improper    . .   869 

10.  even  when  defnndant's  evidence  tends  to  contradict  or  explain 

awav  plaintiff's  instructioo  for  defendant  is  improper 899 

PHYSICIANS— See  Constitutional  Law,  8,  9:  Libel,  6.  7.  8— 

1.  acts  of  legislature  requiring  physician  to  register  in  certain  man- 
ner before  practioinj?  their  profession,  constitutional 376 

3.  under  act  of  April,  1888.  certificate  and  endorsement  on  diploma 

issued  l)y  medlcdl  sohool  of  another  State  by  regent  of  a  niKiiral 
school  of  this  State  not  sufficient  to  authorize  one  to  practice 
herein  :  endoi^sninent  must  be  by  the  medical  college  itself        ...    876 

8.  practice  in  thiF  State  for  ten   or  any  number  of  years  since  1874 

does  not  auth(ii.i«e  om*  to  practice  in  this  St<ate 376,  383 

4.  fact  that  county  clerK   registers  authority  of  one  to  practice  as  a 

physician  not  conelnsive  evidence  of  such  authority 3S8 

PLEADINGS— See  Allegation  and  Proof.  1:  Auditor's  A trent,  2;  Bail. 
8;  Bills  and  Notes,  4.  &/«A.-7;  Burden  of  Proof.  H;  Consideration.  6.  6: 
Cross  Petltiuu,  2;  Divoc'.e,  9;  Evidence,  59;  Guardian  and  Ward,  7; 
Injunctions.  lO;  liiKurunce,  26;  Judgments,  11:  Libel,  6,  7;  Limita- 
tion. 74;  Mnniclpul  Ttixation,  9;  Neglect,  66;  Parties  to  Actions,  2: 
Practice  in  Civil  Cases,  i ;  Res  Artjudicata.  2.  3:  Slander,  fl;  Street  Im- 
provement, 1;  Supf-rsed/^as  Bond,  2;  Sureties,  11;  Variance,  1— 

1.  when  necessary  to. answer  interrogatories  embodied  in  adversary's 

pleadine     ..     .       * — 5 

2.  amended  answer  alleging  defense  known  for  two  years— prtiperly 

rejected '  ^        21 

3.  when  process  is  uece.ssary  on  an  amended*  pleading  setting  up  a     ^ 

cause  of  aciiju 47 

4.  certain  alletmtion  of  consent  of  municipality  to  erection  of  polei 

and  wires  in  strpet  not  a  mere  oooclusion  of  law K 

6.  defendant  by  joining  issue  on  petition  waives  right  to  object  that 

caption  did  not  contain  word  '^petition"  or  ^'petition  in  equity".    80 
'  6.  quia  timet— petition  need  not  aver  nature  of  hostile  claim  or  point 
out  its  defects 85 

7.  petition  defective  in  failing  to  allege  that  defendant's  claim  of 

title  was  adverse,  cured  by  answer 86 

"8,  denial  of  knowledge  or  information,  etc.,  as  to  an  asseament  of 
distilled  spirits  for  taxation  not  good 107 

9.  party  not  permitted  to  plead  ignorance  of  a  public  record  to  which 

•    ''  iie^has  access ...   — ...  • ; . . .» ;-. : .  •  —  : ;  107 

1€.  aliegaMoii.  that  an'  oiNlinaiioe  was  '^d^ly  passed''  is  tfn  allegation 

of  fact  and  not  a  conclusion  of  law. '\ .*?  *. 100 

ai.  where  pleading  alleges  waiver  of  forfeiture  of  inraraDoe  aftof 
taking  of  additional  insurance,  party  not  entitled  to  instruotion 
^.concerning  waiver  ppior  to  such  period ,.  .* HO 


INDEX.  41 

t^LEADrnGS— OoDtixraed.  Page. 
12.  amended  petloion  ask Idit  settlement  of  partnership  accounts  offerc^d 
after  submission  ol  notion  by  partnw  for  his  salary  pmperly  re- 
jected     4. ...              ...              ...      114 

18.  certain  persons  >)ecame  parties  to  a  suit  by  filiufc  fceneral  and 
special  demurrers  to  petition ..    129 

14.  pleadings  will  be  construed  favorably  to  appelliee-on  appeal  in  sup- 

port of  judizment W3 

15.  not  presumed  that  answer,  not  in  record  on  appeal,  ouxed  defects 

of  petition 171 

16.  averment  that  an  ordinance  was  In  force  a  mere  legal  conclusion.  171 

17.  injunction  to  prevent  collection  of  tax  to  repair  schoolhouKe- aver- 

ment that  oosrs  of  such  lepalrs  could  not  exceed  S80  when  tax  of 
<170  had  been  levied— mere  averment  of  pleader's  opinion  178 

18.  amended  petition  aKsertln^  lieu  on  property,  title  of  which  plain- 

tiff claimed  in  petition,  properly  reje<ired  In  certain  case     176 

'19.  no  abuse  of  discretion  shown  in  permitting  certain  amended  peti- 
tion to  be  filed 191 

20.  afSrmative  allegation  of  certain  answer  a  mere  traverse  of  state- 
ments of  petition 192 

431.  a  delay  for  eighteen  month5<.  and  until  after  a  motion  to  Kubmit 
before  offering  to  file  a  reply,  authorized  the  court  to  refuse  to 
permit  it  to  be  filed 284 

28.  denials  In  answer  of  fact  judicially  known  to  be  true  properly 

struck  out  as  hham  pleading 814 

23.  allegation  that  the  possi's.slon  of  property  by  u  sheriff  under  a  judg- 
ment of  a  ••niirr.  i'^  *wr»m«fiil/'  nor.  gc»o(i 386 

•24.  allHgntion  that  judgment  is  "fraudulent  tind  void  and  of  no  effect 

whatever"  a  mere  conclusion  of  the  pleiuier 836 

25.  in 'action  i»y  servant  t<»  recover  damacrt'S  of  master  for  personal  in- 
juries, an  amended  petir.inn  st>itii*g  same  injuries  as  original  peti- 
tiou  but  different  cause  iheivf««r.  not  a  tit]  artnre 305 

'26.  sufiSoient  if  piendiiigs  and  exhibits  make  oiear  that  land  involved 
lies  in  county  in  which  action  is  pending,  although  that  fact  is 
not  formally  alleged 858 

'37.  denial  l)y  carrier  of  knowledge  of  Injury  to  live  stock  during  trans- 

poriaiion  by  it  not  good 431 

28.  what  defects  In  i^Ieadiiigs  are  cured  by  verdict 481 

29.  failure  by  defendant  to  remove  dnln-lfi  i.f  j.ouse   blown  down  by 

tornado  i-n  defendant's  ]'roperty— ijetition  must  allege  notice  to 
remove  and  that  defendant  oouhi  have  removed  th**  dehris        . .      447 

80.  defect  in  petition  to  surcharge  guardian's  final  settlement  of  ac- 

counts cured  by  answer 481 

81.  wife  claiming  land  to  prejudice  of  husband's  creditors  required  to 

explain  clearly  in  her  pleadings  how  she  acquired  such  land 605 

32.  where  demurrer  to  one  paragraph  of  petition  ought  to  have  been 
sustained  and  there  is  judgment  for  plaintiff;  case  will  be  re- 
versed    625 

-88.  error  to  strike  from    answer  allegations  explaining  manner  In 

which  hearers  of  alleged  libelous  words    understood  them  525 

-84.  improper  designation  of  defendant  in  petition— amendment 575 

85.  failure  of  nonresident  executor,  plaintiff,  to  execute  bond  before 
institution  of  action— waived  unless  objection  made  by  special  de- 
murrer..         600 

•86.  answer  denying  execution  of  contract  raises  issue  as  to  whether  it 

is  evidenced  as  statute  of  frauds  requires 631 

•87.  petition  for  a  tort— killing  of  live  stock  Ijy  railroad— amended  peti- 
tion on  alleged  compromise  ought  not  to  have  been  ])ermitted 
filed- motion  to  require  plaimiff  to  elect  ougot  to  have  been  bus- 

stained «      622 

88.  certain  reply  no  travers  allegations  of  answer,  which  is  considered 

asadmltted. ..     .<>...   ...^ .i..   ..       .  624 

-89.  statement  in  answer  that  iSefendaut  )clettiQ?3  each  averment  of  petl- 

•  i .    tlon  not  0  traverse  of  petitibn  . .  J : .. .        .- 628 

^:    40.  pleadings  In  certain  soft  In  ejectment  fortUed  Aoi^ssue  and  defend- 
ant DOt  prejudiced  by  judgment  rendered ,  652 

41.  when  process  on  amended  petition  is  necessary 668 

42.  error  waived  by  falhijre  to  copaplain  on-former  appeal 670 

-48.  reply  is  necessary  to  plea  of  contributory  neglect .......!....  672 

M.  reply  waived  in  certain  case 672 
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PLEADINGS-GoDtlDued.  Fm». 

45.  discretion  of  court  oonoeming  filing  of  pleadlDffs  oat  of  time  ....     11^ 

46.  deola]  that  oDe  "negllffently  and  oareleesly  set  fire"  to  a  bnildlns. 

an  admission  that  he  set  fire  to  it 7S^ 

47.  answer  aTerrlncr  that  assigned  oheok  was  executed  in  jest,  and  &l8» 

that  the  plaintifT,  asslgnef^,  and  the  maker  had  fraudulently  ood- 
ftpired  to  secure  delivery  of  check,  not  inconsistent  defenses 78B. 

48.  certain  action  not  founded  on  contract  of  purchase  of  lottery  tieket 

when,  after  drawing,  defendant  fraudulently  obtained  poaseBsloii 
of  winning  ticket  and  collected  money  thereon 817 

49.  dt^ense  to  such  action  —  Ml" 

60.  fail  tire  to  reply  to  plea  of  contributory  neglect— judgment  notwith- 
standing verdict  866> 

51.  amended  petition  filed  after  dismissal  of  original  petition  ean  de- 
rive no  support  from  original  petition fiSS- 

53.  when  dismissal  of  petition  on  demurrer  Is  bar  to  new  aotSon  on 

same  cause tti 

POORHOUSES— See  County  Courts,  1,  2. 

PRACTICE   IN    CIVIL  CASES— See  Appeals.  18,  14,  17,  26;  Bills  and 
Notes,  18;   Corporations,  8:  Instructions,  19;  Jury,  8.  8,  4;  New  Trial. 
7,  17;  Peremptory  Instructions,  1,  6— 
1.  amended  petition  being  tiled  after  issue  joined— no  answer  was 

necessary  in  certain  case fi& 

8.  motion  to  dismiss  action  by  plaintiff  properly  overruled— evIdeDce 

not  showing  that  written  consent  of  plaintiffs  was  genuine 7T 

8.  risht  of  railroad  company  to  abandon  condemnation  proceedings..    711^ 

4.  liabillry  of  such  corporation  for  costs  and  attorufy's  fees  upon 

abandoning  proceedings    —    7i> 

5.  on  petition  to  be  made  a  party— proper  oi-der 808 

6.  party  can  not  complain  of  failure  of  court  to  give  an  Instruction 

which  he  did  nut  ask  it  to  give 871 

7.  judgment  of  court  on  Issues  of  fact  in  common  law  afitlon,  where 

jury  is  waived  by  the  parties,  considered  on  appeal  as  the  verdiet 
of  a  properly  instructed  jury 858 

8.  instiuction  not  asked  for— party  can  not  complain  because  It  was 

not  given 888 

9.  instrnotion  presenting  ali  facts  Id   Issue  not  open  to  objection  ct 

sin gllng  out  particular  facts 888 

10.  view  by  jury  of  place  of  injury  to  plaintiff  by  railroad- discretioii 

of  court 488 

11.  misconduct  of  counsel  in  argument  by  quotation  from  decision  of 

Court  of  Appeals 477 

12.  rpsponse  by  court  in  answer  to  question  asked  by  jury  after  they 

had  retired ...  878 

IB.  no  abuse  of  dlFcreilon  by  court  in  keepiug  jury  together  for  a  day 
and  a  half  after  they  reported  they  were  unable  to  agree,  or  In 

telling  them  that    'the  parties  were  entitled  to  a  verdict" 78i 

14.  holding  of  jury  together  for  further  considreatlon  of  case,  after 
they  have  announced   that  they  cannot  agree,  a  matter  almost 

wholly  within  discretion  of  trial  judge 814 

16.  authority  of  court  where  jury  is  waived  in  ordinary  action    .       .      808 

16.  agreement  that  pleadings  and  evidence  in  one  appeal  is  saase  tm 

another  already  decided— this  appeal  must  be  decided  as  the  other 
was 888 

17.  right  of  plaintiff  to  remit  part  of  ezoessive  verdict 8B8 

18.  when  remission  of  part  of  excessive  verdiot  cures  error 887 

PRACTICE  IN  CRIMINAL  CASES-See  Indtctmeiits,  8- 

1.  affidavit  for  continuance— must  statements  of  be  -admitted  aa  tma 

by  Commonwealth  to  secure  trial 15- 

2.  instruction  concerning  niurder  not  considered  on  appeal  wfcea  de- 

fendant was  convicted  of  only  manslaughter 18 

8.  on  appeal  in  criminal  ^lase.  verdict  not  set  aside  as  If  naarldsncs 
supported  it,  when  there  is  any  evidence  whatever  to  sustala  It ..  188 

4.  defect  in  indictmnet  not  waived  by  failure  to  demur  vdIII  after 

plea  of  not  guilty  and  the  swearing  of  the  jury ....  178 

5.  indictment  being  dismissed  and  charge  referrsd  tonestcniiidl  lary, 

which  brings  in  new  indictment— defendant  siunmoiMd  aa  flnt 
indictment  remains  before  cooit  on  seooad • 118 
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PRACTICE  IN  CRIMINAL  CASES-Continued.  Page. 

6.  rebuke  of  other  jurors  \ty  oourt  for  small  flues  imposed  for  certain 

crimes  not  presumed  to  have  influenced  jury  in  case  under  trial 
to  impose  severer  penalty 217 

7.  qualification  concerning  defendant's  right  of  self  defense  in  in- 

struction being  erased  by  oourt  after  argument  of  counsel  and  in- 
struction then  read  to  jury—presumeot  that  jurors  understood 
that  erasure  had  been  made 817 

8.  questions  that  may  be  asked   jurors  concerning  their   scruples 

against  capital  punishment 82S 

9.  one  indicted  for  crime  by  grand  jury  can  not  complain  that  he  had 

no  ezamioins  trial 84ft 

10.  verdict  not  reversed  on  appeal  if  any  evidence  conduces  to  sus- 

tain it 26S 

11.  fact  that  Commonwealth's  attorney  elects  to  prosecute  under  a 

particalar  statute,  under  which  indictment  is  not  good,  dot^s  not 
authorize  the  trial  court  to  sustain  a  demurrer  to  the  Indiotment 
when  it  is  good  under  another  statute SOI 

12.  defendant  accused  of  murder  compelled  by  sickness  to  leave  court- 

room momentarily  not  prejudiced  by  failure  to  suspend  his  trkil 

during  his  absence 808 

18.  verdict  on  first  trial  shoi^ld  be  erased  from  indictment  before  j«ry 

on  second  trial  retired  with  it  to  consider  their  verdict 617 

14.  defendant's  objection  in  that  regard  must  be  made  before  second 

jury  retires . .  617 

PREJUDICIAL  ERRORS— See  Burden  of  Proof.  4:  Dving  Declaration r, 
4:  Instructions,   7,  14,  19,  25.  2A.  2»;  Practice  in  Criminal  Cases,  6.  7; 
Questions  for  Court  and  Jury,  2,  8-- 
1.  trespasser  ejected  from  train  in  cruel  manner— particular  Instruc- 
tion not  prejudicial  even  if  erroneous 108. 

8.  defendant,  who  is  guilty  of  murder  beyond  all  doubt,  not  preju- 
diced by  erroneous  instruction  on  trial 160 

8.  no  reversal  unless  ruling  of  court  was  clearly  prejudicial  as  well 
as  erroneous 624 

4.  particular  error  in  instructions  not  prejudicial 624 

5.  where  plaintiff  was  entitled  to  sale  of  attached  property  under 

contract  lien  asserted  by  him,  fact  that  attachment  was  void  not 

a  sround  for  reversal 71ft 

PRINCIPAL  AND  AGENT-See  Actions,  2;  Agents.   1;  Juries;  Muni- 
cipal Corporations,  2 ;  Questions  for  Court  and  Jury,  4— 

1.  right  of  agent  to  commission  on  a  sale  which  his  principal  refuses 

to  carry  out 860 

2.  .agent  entitled  to  no  oompenFation  where  services  were  volunteer 

and  with  understanding  that  no  oharge  was  to  be  made 805 

3.  but  actual  expenses  of  agent  may  be  allowed  him  in  such  case  ....  896 

4.  such  agent  being  allowed  no  compensation— not  charged  with  in- 

terest on  funds  in  his  bands 80ft. 

6.  costs  divided  where  neither  principal  nor  agent  was  without  fault 

in  controversy  between  them 8flft. 

PRESUMPTIONS-See  Appeals,  35;  Evidence,  11;  Guardian  and  Ward, 

2;  TazaMon.  3. 
PRIVILEGED  COMMTJNICATIONS- 

statements  made  by  client  to  attorney  at  time  he  examined  title  to 
property  client,  was  about  to  purchase  are  privileged  communica- 
tions   19J 

PROCBSS- 

when  necessary  on  amended  petition 668 

QUESTIONS  FOh  COURT  AND  J UR Y-See Criminal  Law,  28;  Negli- 
gence. 6;  Sureties;  4— 

1.  question  whether  execution  defendant  had   "a  family,"  wUhin 

meaning  nf  exemption  law,  one  for  a  jury  In  this  case 7ft 

2.  evidence  on  this  question  being  clear,  court's  action  in  bearing 

and  deciding  question  not  prejudicial 7ft 

8.  where  party  is  entitled  to  easement  in  a  highway  unlawfully  taken 

by  railroad,  instructions  should  so  state  to  jury 62ft 

4.  qu«>8tion  as  to  duty  of  agent  making  a  sale  to  report  to  principal 

offers  made  properly  referred  to  jury 861^ 
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'iQUIA  TIMET-See  PleadiDgs,  6,  7-  Page. 

1.  to  maiDtaiD  suoh  aotlon  plaintiff  must  have  posaesalon  and  legal 

title 8S 

2.  plaintiff's  possession  adverse  for  snoh  period  as  vests  legal  title  in 

bim.  and  action  maintainable  bv  him    8S 

•RAILROADS— See  Bcmds,  1,  3,  8.  4:  Burden  of  Proof,  la;  Cflnrriers,  4; 
Conflict  of  Law,  1;  Constitutional  Law,  21;  Dedication,  5,  6:  Evidence, 
8.  49,  58,  64;  Fellow  Belrvants,  8;  Instrnotions.  28;  Municipal  Corpora- 
tions, 1.  29,  80;  Municipal  Taxation.  18;  Neglecr,  7,  16,  24,  2d.  26.  2,  28,* 
39,  30,  31,  89,  83,  84,  89,  40,  41,  59,  60,  61,  62;  Practioe  in  Civil  Cases,  8, 
4,  12;  Questions  for  Court  and  Jury,  8;  Streets  and  Alleys,  8.  4;  Taxa- 
tion, lu,  11,  Verdict,  1- 

1.  duty  to  trespasser  in  ejecting  him  from  train 108 

2.  injury  to  abutting  property  by  operation   of  road— rails  and  ties 

left  above  general  grade  of  street— instructions Ill 

3.  not  absolutely  bound  to  put  ties  and  rails  on  level  with  general 

surface  of  streets  of •  city Ill 

4.  injury  to  abutting  property- evidence  of  decrease  of  rental  value 

since  construction  of  road  incompetent  in  certain  case Ill 

5.  lial.ility  of  purchaser  of  railroad  for  contract  made  by  vendor  with 

certain  land  owner Ill 

6.  fli-e  from  escaping  sparks— negligence— :evidenoe 144 

7.  construction  and  operation  of  in  street  of  a  city— chancellor  not 

authorized  to  impose  unnecessary  restrictions  on  road  as  condition 

pi*ecedent  to  right  to  construct  such  road ...  —  151 

*  8.  oprtain  restriction  by  chancellor  as  to  number  of  freight  trains  to 

*"''  be  run  each  day  in  a  city  unreasonable 161 

9.  roMd  not  prejudiced  by  ordt^r  requiring  it  to  construct  road  of  a 

certain  guage  in  street  of  a  city 151 

'10.  railroad  may  be  required  ro  construct  road  in  such  street  so  as  to 

insure  safrtty  of  persons  using  street 151 

'11.  not  act  of  neglect  to  dig  ditK^h  for  pipe  for  water  tank  near  station 

and  leave  it  unconverpd  tHniporarily  during  sudden  rain 290 

12.  killing  of  stock  on  track— first  duty  of  road  is  to  safety  of  passen- 
ger •«  and  freight  on  train      289 

18.  killing  of  stock   on   track-error   fo  disregard   engineer's  duty  to 

train  and  passengers  in  InH'rucii' ins 290 

14.  cerrain  employe  who  habitually  cmssed  a  bridge  of  the  railroad 

when  going  to  his  work  not  regAnted  as  a  trespasser  thereon.   .. .  291 

15.  trainmen  must  look  out  for  such  person  on  bridge  at  the  hours  he 

habitually  crosses  it  .. ; 291 

••  -16.  duty  to  trespassers  on  track 324 

17.  personal  representative  of  one  who  was  not  an  employpof  a  rall- 

ro.'id  may  maintain  action  under  section'  1  of  chapter  57,  General 
SMitutes 327 

18.  who  is  an  ''employe"  within  purview  of  said  chapter 327 

•     18.  duly  to  pa<(Sr>ugers  alifrhting  from  cars 867 

19.  carriage  of  pas^nger  beyond  his  destination— ejectment  from  car 

—measure  of  damages 367 

20.  Injury  to  passenger  by  employe  of  railroad— exemplary  damages  . .  887 

21.  duty  of  railroads  as  to  passengers  alighting  from   cars  between 

stations 867 

23.  negligence  of  one  railroad  company  while  assisting  another  in 

moving  its  cars— liability  to  one  injured  thereby 897 

'  23.  damages  to  abutting  property  by  construction  and  operation  of 
road— taking  away  of  ingress  and  egress  thereto  a  permanent  In- 
jury   417 

24.  owner  may  in  one  action  recover  ail  past  andttitnre  damages  re- 

sulting therefrom   417 

25.  owner  may  recover  such  damages  even   though   he  sold  property 

immediately  after  dompTetion  of  the  railroad ...  - 417 

26.  lessee  of  railroad,  who  is  operating  it,  liable  tb-ownei^'tfor  such 

damages -as  well  as  its  orifjitiol  <€imstructor 417 

'27.  passengers  must  be  allowedrjM^sontf&le  time  to  leave  the  train 489 

* 28.  duty  to  trespasser  on  track' in  switohyard ...        .  .d. . .  r 487 

29.  duty  to  suob  trespasser  not  changed  beq^se  of  hisltofancy '-487 

•80.  certain  infant  injured  by  own  oontributitry  negilect  whil«  trespass- 
ing on   track   in   switohyard— peremptory   instruction   properly 

given 487 

-81.  certain  lease  of  railroad  for  1,000  years  in  elTeot  a  sale  of  i^ ^  442 

.„,,...  .y  Google 


INDEX.  4& 

RAILROADS— Continued.  Page. 

3d.  oare  required  as  to  employe  accustomed  to  use  track  in  going  to 

work 477- 

83.  hand  car  so  loaded  as  to  be  gross  negligence  as  to  employes  walk- 

inif  on  road  going  to  work 478 

84.  killing  of  stock— mode  of  proving  pedigree  of  suoh  stock 52fi 

85.  injury  to  property  of  abutting  land  owner  to  highway  taiien  by 

railroad  and  abandoned  as  a  highway 626 

86.  measure  of  damages  to  such  abutting  property  owner bxQ 

87.  value  of  improvement  on  such  abutting  property  to  be  considered 

in  certain  case ;...  527. 

88.  certain  parly,  employed  by  the  »in.v  and  not  working  on  the  day  he 

was  killed,  not  an  employe  of  r^iilroad  at  that  time 668. 

89.  claim  being  that  person  was  killt-d  by  rear  section   of  a  certain 

train  no  instruction  necessary  that  no  recovery  could  be  had  if  he 
was  killed  by  the  front  section  thereof 568^ 

40.  evidence  of  unsafe  condition   of  roadbed  near  place  of  accident 

sometimes  competent 611 

41.  railroad  flrHt  introducing  such  evidence  not  beard  to  complain  be- 

cause other  party  also  produces  such  evidence 611 

42.  liability  of  company  for  injuries  caused  by  accident  resulting  from 

defective  roadbed 611 

43.  duties  of  road  to  passenger  on  a  freight  train 611 

44.  destruction  of  spring  by  railroad— damages 622 

46.  Injury  to  abutting  property— measure  of  damages— evidence. . .  624 

46.  purchase  of  railroad  by  director- no  trust  created  in  favor  of  stock- 

holders      . .  606 

47.  injury  to  ahutiing  property  by  construction  and  operation  of  road 

-instructions  as  to  ownership  of  property 671,  672 

48.  measure  of  damages  for  such  injury  . .    671,  672 

49.  what  abutting  owners'  rights  are  in  street  on  which  road  is  op- 

erated   671 

50.  evidence  of  value  of  property  before  and  after  construction  of  road 

admissible 671,672 

51.  admissions  by  owner  to  assessor  as  to  value  of  such  property  con)- 

petent    .       671 

59.  when   liable   to   brakeman    injured   because  cars    are    improperly 

loaded— contributory  neglect 672 

58.  employe  not  hound  by  rule  of  company  not  brfiught  to  his  atten- 
tion or  habitually  violated  with  knowledge  of  oflflcers  of  company.  716 

54.  rule  concerning  use  of  coupling  stick  was  never  enforced,  and  em- 

ploye not  guilty  of  contributory  neglect  in  violatiog  it 716 

55.  employes  of  a  railroad  company  on  different  trains  are  not  fellow 

servants  717 

56.  such  employes  are  entirely  distinct  the  one  from  the  other,  and  are 

not  co-equal,  superior  or  subordinate 7J7 

57.  liabiltiy  for  diverting  accumulated  water  on  another's  land 719 

58.  destruction   of   buildings  erected   near  railway  by  Are  caused   by 

escaping  sparks    750 

59.  where  fire  to  building  is  caused  by  burning  of  depot,  which  was 

ignited  by  sparks  escaping  from  locomotive  through  negligence, 
railroad  is  liable  for  damages  done 750- 

60.  competency  of  evidence  of  combustible  character  of  depot  in  such 

action 760 

61.  certain  instruction  in  such  action  not  misleading  or  prejudicial  to 

railroad 751 

62.  degree  and  nature  of  eire  required  of  railroad  In  transportation  of 

passengers . .     767 

68  liable  for  injury  to  passenger  resulting  from  defective  roadbed 767 

64.  ejectment  of  passenger— error  to  baf'e  instruction  on  negligent  act 

not  made  ground  of  complaint  by  plaintiff    770 

65.  when  failure  to  stop  and   listen  before  crossing  track   Is  per  se 

neglect 788 

66.  undertaking  by  grantor  of  right  uf  way  to  fence  land— duty  of 

company  as  to  stock  on  track    807 

67.  duty  to  trespassers  walking  on  track 816 

68.  not  liable  to  brakeman  for  injury  caused  by  neglect  of  fellow  ser- 

vant  S''t7 

69.  injury  to  brakeman  by  .neglect  of  superior    employes— railroad 

liable  only  where  neglect  was  gross y^ 87Tr 
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RAILROADS— Continued.  Pft«e. 

70.  grant  of  a  right  of  way  by  a  married  woman—deed  not  recorded  ..  019 

71.  consent  of  married  woman  that  road  miffbt  be  ballt  on  one  way 
does  not  estop  her  to  claim  damages  for  different  right  of  way 
taken 919 

73.  aoqniesoenoe  in  construction  of  railroad  over  one's  land— estoppel.  919 
78.  injury  to  passenger  in  alighting  from  train— instructions OSo 

74.  such  passenger  may  prove  his  injured  condition  immediately  after 

his  arrival  at  home 906 

76.  killing  of  stock  on  track— verdict  not  flagrantly  against  the  evi- 
dence      996 

76.  duty  of  road  .as  to  giving  of  '* timely  warning"  of  approach  of 

train  at  public  crossing 927 

77.  not  required  to  keep  continuous  watch  during  night  at  depot  in 

small  town 927 

78.  killing  of  stock  on  track— instruction  as  to  whether  evidence  over- 

come presumption  of  neglect  improper 893 

RAPE— See  Evidence,  21;  indictments,  18- 

instruction  that  if  the  female  "was  indmldated  Into  Rubmission  by 
threats  or  by  the  force  of  the  surrounding  circumstance,"  then 
accused  was  guilty  of  tape,  is  too  indefinite  and  misleading 254 

«BAL  ESTATE  AQENTS- 

1.  commission  for  lease  of  property  under  particular  contract  deter- 

mined  718 

2.  right  to  commission— when  principal  sells  to  purchaser  secured  by 

agent 719 

RECEIPTS— See  Guardian  and  Ward,  4. 
•RECEIVER - 

being  directed  by  court  to  pay  out  funds  in  his  bands  can  not  set  off 
his  individual  claim  against;  party  to  whom  court  directed  pay- 
ment to  be  made 674 

'KEGORD- 

Index  to  insufficient  in  certain  case  834 

REDEMPTION  OF  LAND-See  Judicial  Sales.  7. 

•REFORMATION  OP  WRITTEN  INSTRUMENTS-See  Insurance,  83- 
1.  mistake  of  party  as  to  legal  effect  of  contract  not  ground  for  its 

reformation    —  480 

d.  antenuptial  contract  not  reformed  in  favor  of  wife's  heirs  where 
proof  of  mistake  on  part  of  wife  In  its  execution  is  not  clear 480 

3.  action  to  reform  deed  for  alleged  mistake  barred  eleven  years  after 

cause  accrued 691 

4.  contract  will  not  be  reformed  unless  the  mistake  was  mutual 717 

6.  what  evidence  is  sufficient  to  authorize  the  reformation  of  a  wriv* 

ten  contract 717 

REMAINDERS— See  Descent  and  Distribution,  6;  Devises,  12— 

1.  land  in  which  there  are  contingent  remainders  may  be  sold  for  re- 

investment under  act  of  August  23,  1862 864 

2.  such  act  is  constitutional  964 

REMOVAL  OP  SUITS- 

1.  to  authorize  removal  of  a  suit  from  a  State  court  to  U.  S.  Circuit 

Court  amount  in  dispute  must   be  |;},000,  exclusive  of  interest 
and  costs 574 

2.  certain  cause  does  not  really  involve  construction  of  any  act  of 

Congress  and  is  not  removable  to  Federal  Court  on  that  ground..  574 

3.  removal  under  the  *']ocal  prejudice-act"— necessary- allegations  ...  574 
»ENTS- 

1.  value  of  rents  and  improvements  correctly  ascertained  in  certain 

case .....    148 

2.  apportionment  of  where  a  life  tenant  rents  out  land  and  dies  be- 

fore the  rent  becomes  due 308 

REPEAL  OF  STATUTES— See  Municipal  Taxation,  13— 

when  provisions  of  Civil  Code  are  considered  as  a  repeal  of  provisions 

of  General  Statutes 798 

REPLEVIN  BOND-See  Sheriffs,  11. 

•RES  ADJUDICATA— See  Contracts,  10;  Executors  and  Administrators, 
5;  Judgments,   5;  Judicial    Sales,  10;  New   Trials,    2;  Pleadings,    51; 
Taxation,  15— 
1.  dismissal  without  prejudice  of  suit  to  rescind  contract  no  bar  to 
action  to  recover  damages  for  breach  of  such  contract 112 
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:KBS  ABJUDIOATA-GoDtiDaed.                                                                Page. 
8.   when  judgment  on  demurrer  to  petition  is  oonolusive  as  to  rights 
of  parties  and  bar  to  another  suit 182 

8.  on  second  appeal  in  a  case  appellant  not  estopped  te  complain  of 

rejection  or  an  amended  petition,  of  which  he  made  no  complaint 
as  appellee  on  first  appeal *- 806 

4.  judgment  by  default  against  husband  and  wife  conclusive  on  wife 
after  expiration  of  term  at  which  it  was  rendered 848 

6.  wife  suffering  judgment  of  sale  of  land  by  default  thereafter  con- 
cluded to  claim  homestead  against  Ruch  judgment 848 

6.  judgment  by  default  in  action  to  quiet  title  conclusive  on  defend- 

ants, even  though  many  years  afterwards  they  offer  to  prove  alle- 
gations of  fact  in  the  petition  were  untrue 446 

7.  on  second  appeal  court  is  bound  by  law  of  case  as  laid  down  on 

former  appeal 780 

XlEVrVOR  OF  AGTIONS-See  Final  Order,  8- 

representative  of  plaintiff  may  revive  action  by  filing  amended  peti- 
tion on  which  process  Is  Issued 810 

SOADS  AND  PASSWAYS-See  Appeals,  89.  40;  Contracts,  85;  Dedlca- 
tlon,  1.  8- 

1.  failure  to  fflve  notice  of  application  for  opening  new  county  road 
—judgment  establishing  road  reversed 117 

9.  such  appUoiition  must  state  necessity  of  road  to  applicants,  etc         117 

3.  report  of  viewers  must  give  name  of  owners  of  laud  over  which 

proposed  road  runs ....  117 

4.  on  appeal  to  circuit  court  from  oroer  of  county  court  establishing 

such  road,  circuit  court  ran  not  hear  additional  testimony    117 

6.  reversionary  interest  of  abutting  land  owner  in  county  road 186 

6.  when  title  to  such  road  reverts  to  such  land  owner 186 

7.  right  to  passway  not  abandoned  by  closing  of  certain  gate 887 

8.  fifteen  years  adveiSH  possession  of  public  road  gives  title  thereto  ..  676 

9.  statute  forbidding  opening  of  lateral  road  within  one  mile  of  turn- 

pike constitutional 888 

10.  closing  of  such  lateral  road  by  order  of  county  court— damages—res 

adjudicate 888 

11.  filling  of  depression  in  county  road  under  order  of  county  court— 

liability  for  damages  to  abutting  lot  owner 876 

"REVERSION- See  Roaas  and  Passways.  5,  6. 
:8ALSS  OF  INFANTS  REAL  KSTATE- 

1.  purobaspr  ncquired  good  title  under  proceedings  in  certain  case  to 
sell  infants*  real  estate  for  reinvestment 149 

8.  certain  infants  concluded  by  judgment,  their  guardian  being  party 
to  suit 888 

8.  action  for  on  account  of  its  inalvisibility— indivisibility  being 
shown  on  face  of  petition  and  by  description  of  land,  judgment 
of  sale  was  not  void  because  no  evidence  to  show  that  the  land 
was  indivisible  was  offered .  818 

4.  other  joint  owners  of  such  land,  who  are  plaintiffs  and  asking  its 
sale,  have  not  such  adverse  interest  to  the  infant  defendants  as 
would  render  their  evldnnoe  inadmissible  against  the  infants 818 

6.  title  passed  to  purchaser  at  judicial  sale  even  if  evidence  of  the  In- 
divisibility of  the  land  was  not  sufficient 812 

6.  guardian  appointed  for  infant  by  court  of  another  State  not  au- 

thori'/Pd  to  sue  for  sale  of  ward's  land  in  this  State  unless  author- 
ised to  act  as  gnardian  in  this  State 468 

7.  sale  of  infant's  land  in  action  by  such  guardian  not  authori/ed  to 

act  in  this  State  confers  no  title  on  purchaser 468 

8.  sufficiency  of  certain  report  of  guardian  ad  litem 874 

9.  report  of  sale  not  required  to  state  amount  to  be  realised  by  sale. .  874 
10.  clerical  misprision  in  judgment  which  has  been,  on  motion,  cor- 
rected, does  not  render  sale  voidable  or  void 874 

SALES  OF  PERSONAL  PROPERTY-See  Evidence,  8- 

1,  when   title   to  certain   lumber,  on   which   advances  were  made. 

passed 175 

8.  sale  of  personal  property  without  change  of  possession  by  one 

member  of  a  family  to  another 237 

8.  failure  to  deliver  quantity  sold— measure  of  damages 271 

4.  representations  as  to  quality  of  article  to  be  delivered  In  futnro— 

effect  of  acceptance  after  opportunity  of  inspection 800 
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SALES  OF  PERSONAL  PROPERTY-Conttnued.  Ph(», 

5.  sucb  representatioDs  as  to  quality,  when  quality  can   be  aaeer- 

tained  at  the  time  of  delivery,  not  retrarded  as  a  warranty 805 

6.  riffht  of  vendor  to  resell  and  recover  difference  between  contneft 

price  and  the  price  obtained  when  purchaser  unreasonably  refuses 
to  bcoepti  article  sold '. SOO- 

7.  right  to  recover  expense  of  resale  in  such  case 800- 

8.  possession  obtained  by  vendee  by  fraud— vendor  may  rescind  and 

recover  possession 856 

0.  vendor  rescinding  contract  in  such  case  insy  recover  and  retain 

possession  from  assifznee  for  creditors  of  vendee 88ft 

SCHOOLS— See  ConstlMitinnal  Law,  2;  Instructions.  4f>— 

fact  that  ooniinon  school  building  1b  certJ»in  district  is  too  small  to 
accomraodnte  nil  the  children  does  not  authorize  legislature  to 

appropriate  part  of  fund  to  an  academy  in  said  district 12^ 

SCHOOL  COMMISSIONERS- 

compeosation  for  visiting  schools  in  1884  and  for  reporting  school  dis- 
tricts    767 

SCHOOL  TAX-See  Pleadings,  17- 

1.  tax  to  repair  school  house— assessment  made  by  county  assessor  for 

current  year  sufficient  . . ITS 

2.  no  objection   to   such  tax   that  title   to   sohoclhouse  lot  Is   not  in 

trustees— trustees  may  merely  have  lease  on  such  land 178 

8    tax  to  repair  or  furnish  sohoolhouse- assessment 88S 

4.  certain  deputy  sheriff  treated  as  de  facto  collector  of  school  tax- 
failure  to  give  oond ...  8fi7 

6.  statute  relating  to  liberally  construed  after  election  held  in  school 
district  and  tax  impnsed  thereby .     240 

6.  "object  of  the  proposed  tax"  determined  by  notice  of  such  election 

—sufficient  if  in  sulistantial  compliance  with  statute  240 

7.  such  statute  does  not  require  a  formal   levy  by  the  school  trustees 

—order  of  election  and  apportionment  of  collector  sofflciently  in- 
diciite  the  levy  in  certain  case . .     240 

8.  no  assessment  for  such   tax   necessary  other  than   that  made  by 

county  assessor  for  current  year 240 

9.  tax  to  enlarge  school liouee-necessary  steps  essential  to  validity  of.  240 

10.  effect  of  failure  of  collector  to  execute  bond 240 

11.  unconstitutional  to  impose  school  tax  on  colored  taxpayers  if  they 

are  not  allowed  to  vote  at  election  to  determine  if  such  tax  shall 
be  Imposed 66fr 

12.  white  taxpayers  not  heard  to  complain  on  account  of  this  denial 

of  right  to- colored  voters 609 

13.  notice  of  election  concerning  school  tax  should  state  rate  of  pro- 

posed taxation . .    668 

14.  mode  of  fixing  rate  of  taxation  imposed  by  trustees  in   aid  of 

schools 6(B 

15.  electitms  as  to  school  tax— transfer  of  voters  from  one  district  to 

another  on  day  of  election 9S 

SELF  DKPENSE-See  Instructions,  2. 

SEPARATE  ESTATE-See  Husband  and  Wife,  1.  10— 

disposition  of  separate  estate  by  married  woman  prior  to  her  death— 

trusts— descent  and  distribution   173. 

SEPARATION  OF  CONCLUSIONS  OF  LAW  AND  FACTS -See  Ap- 
peals, 40,  44;  New  Trial,  17,  18— 

1.  in  ordinary  action  submitted  to  court— failure  to  separate  conclu- 

sions and  no   motion  for  new  trial- only  question   on   appeal  is 
whether  pleadings  authorize  judgment 240 

2.  exception    to  a  judgment  which  was  entered  contemporaneously 

with  .statement  of  conclusion  of  law  and  fact  of  court  in  an  or- 
dinary action  does  not,  on  appeal,  raise  question  of  correctness 

of  such  conclusions 898 

8.  where  there  are  no  exceptions  to  such  conclusions  of  law,  appel- 
late court  will  consider  only  sufficiency  of  pleadings  to  sustain 

judgment  and  whether  evidence  supports  conclusions  olfaot 996 

SET-OFF— See  Homestead.  8;  Municipal  Taxation,  6;  Receiver,  1-^ 

1.  firm  note  held  by  bank  which  has  assigned  for  benefit  of  oreditom 

—members  of  firm  may  set-off  against  note  In  assignee'b  hands 
balance  due  them  as  depositors  in  the  bank Ill 

2.  suit  by  administrator  as  such— individual  debts  of  administrator 

can  not  be  plieade^  as  set  off .^^. SXt 

Digitized  by  VjOOQ  ..^ 


INDEX.  49 

SET-OFF-GoDtiDued.  Page. 

8.  olaiiD  for  unliquidated  damages  not  allowed  as  set  off  in  equity 
when  defendant  has  adequate  remedy  at  law  against  plaintiff 

therefor T98 

€HEHIFFS-See  Executions,  3,  8.  4;   Judgment,  5;  Judicial  Sales.   18; 
Sureties,  0— 

I.  validity  of  county  levy  bond  executed  before  county  judge  during 

adjournment  of  session  of  court  of  claims,  by  which  county  levy 
was  subsequently  fixed 160 

8.  punishment  of  deputy  sheriff  for  speculating  in  county  claims  ....  907 
,  8.  instruction  on  trial  of  deputy  for  such  offense 207 

4.  refusal  to  settle  accounts  concerning  county  levy— remedy  of 
county  court 488 

h.  proceedings  against  sheriff  and  sureties  by  notice  and  motion 
under  General  Statute,  being  summary,  must,  in  all  respects, 
comply  with  statute  480 

^.  notice  to  sureties  of  ".1."  sheriff,  and  motion  against  sureties  of 
M,  sheriff,  a  fatal  variance  and  judgment  on  said  notice  and  mo- 
tion void 430 

7.  commissions  on   t-axes  realized  oa   property  reported  by  him  for 

assessment  omitted  by  assessor 476 

8.  action  against  for  failure  to  make  money  on  execution— what  evi- 

dence is  hearsay ...   678 

9.  verdict  in  such  action  not  flagrnntly  against  the  evidence 676 

10.  receipt  of  choses  in  notion  or  property  in  sati&faolion  of  execution 

not  a  payment— debtor  not  protected  or  released  thereby 670 

II.  liahilliT  for  taking  insufficient  replevin  bond  —  898 

SLANDER  AND  LIBEL-See  Pleadings,  88- 

1.  charge  that  one  accepted  a  bril^  to  withdraw  from  a  race  for  the 
legislature  not  actionable  per  se 816 

2.  allegation   of  special  damages  from  such  charge  too  remote  and 

speculative  in  certain  case..  ..  816 

8.  charge  by  employer  that  he  had  discharged  employe  "for  stealing" 
slanderous  and  actionnhlfl  per  se 686 

4.  certain  statements  published  In  newspaper  about  said  employe  by 

employer  libelous,  no  colloquium  or  inuendo  necessary 626 

5.  certain  charge  that  one  had  "robbed'*  another  in  connection  with 

other  laufiUHge  used  did  not  impute  an  indictable  offense 626 

Irt  6.  words  otherwise  slanderous,  beiuff  explained  at  time  of  speaking 

i  them,  not  actionable  without  allegation  of  special  damage 686 

SPECIAL  J  UDGES- 
gs  1.  agreement  of  one  accused  of  misdemeanor  that  certain  attorney 

may  ant  as  special  judge  a  waiver  of  requirement  that  such  judge 

?  must  take  the  oath  prescribed,  etc ....         878 

'  8.  presumed  that  special  judge  was  qualified  in  absence  of  evidence 

j  L  t^  contrary 898 

SPECIFIC    PERFORMANCE-See   Husband   and   Wife,    11;    Judicial 
*t  Sales,  8;  "Vendor  and  Vendee,  2,  8,  4,  5— 

1.  of  contract— when  to  be  granted  by  court  of  equity ,..  ..      642,  670 

8.  not  granted  where  there  was  a  mutual  mistake  between  parties  as 

to  quantity  of  land  sold 668 

j{-  3.  vendor  entitled  v^  specific  performance  of  contract  of  sale  of  land, 

althoush  his  title  was  defective  on  the  day  he  was  to  convey,  the 

^-  defect  haviuB  been  cured  subsequently. 788 

4.  destruction  by  fire  of   building  on  property  to  be  conveyed,  after 
^  contract  and  before  premises  were  to  be  delivered,  does  not  release 

J ?  vendee. . .  788 

':•  6.  right  to  specific  performance  of  contract  is  not  absolute  in  either 

j^T  party— rests  in  discretion  of  court 607 

V  6.  when  specific  performance  of  contract  will  be  decreed 607 

yij  7.  party  guilty  of  such  laches  as  to  make  it  inequitable  to  compel 

B  specific   execution   of  contract   by  other   party,  although   right 

ij.  thereto  is  not  barred  by  limitation 607 

I  STATUTES - 

9  1.  repeal  of  by  Implication  not  favored 870 

8.  question  of  repeal  of  one  statute  by  subsequent  one  largely  a  ques- 

0  t ion  of  intention  of  legislature 870 

^                 8.  act  prohibiting  sale  of  liquor  in  an   entire  county  repeals  local 
:i                      option  law  in  force  in  one  precinct  of  county,  penalty  prescribed 
0  by  the  two  laws  being  different 87t> 
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STEAMBOATS— Spe  Municipal  Taxation.  1.  Pa«L. 

STREETS  AND  ALLEYS-See  Burden  of  Proof.  8;    Railroads,  7,  8,  9, 
10,  49- 
1.  street  can  be  recovered  only  by  ejectment  from  one  in  possession 

of  it  claiming  it  as  his  own 48T 

9.  liability  for  failure  to  keep  covering  over  cellar  in  sidewalk  in  re- 
pair  834 

8.  construction  and  operation  in  streets  of  a  city  being  duly  author- 

ized, chancellor  can  not  impose  arbitrary  limitation  on  the  rail- 
road   151 

4.  limitation  of  nun) her  of  freight  trains  to  be  run  per  day  on  track 

in  city  held  to  be  unreasonable.    .  151 

5.  evidence  shows  dedication  of  certain  alley  and  its  acceptance  by 

city ...  6i8 

6.  one  filling  "sag"  in  street,  under  authority  of  city,  not  liable  to 

ahur.tiTig  lot  owner  for  damages  to  his  lot  thereby  incurred  .     ..    875 
STREET  IMKPOVEMENT— See  Assessment  for  Street  Improvements, 
1;  Municipal  Corporations,  3,  4,  6— 
1.  action  to  enforce  lien  for  in  Louisville— not  necessary  to  file  with 
petition  copies  of  record  of  proceedings  of  council  authorizing  the 
improvement  . .  86S 

9.  action  to  enforce  lien  for— defect  in  petition  cured  by  verdict 4SS 

8.  lien  of  contractor  for  street  improvement  on  abutting  property  not 

impaired  by  a  sale  of  such  property 4SS 

4.  action  to  enforce  lien  for  against  purchaser— duty  of  purchaser  to 

make  his  vendor  party  if  he  so  desires  .   . .  4ffl 

5.  asses'^ment  for- contractor  not  required  to  repair  work IfHi 

6.  abutting  owner  liable,  even  if  contractor  failed  to  repair  improve- 

ment ouring  oertain  period. .. .  7J0 

STREET  RAILWAYS— See  Corporations,  1,  2;  Istructions,  20;  Neglect, 
17,  18;   Negligence,  22— 

1.  failure  of  driver  to  give  passenger  correct  change— right  of  passen- 

ger to  remain  in  car  when  change  so  given  is  too  small 272 

2.  carriers  of  passengers  may  make  and  enforce  rules,  provided  they 

are  reasonable 272 

8.  rule  that  conductor  of  standard  railway  cars  must  have  complete 
control  of  cars  and  passengers,  and  be  obeyed,  not  recognized  in 
this  SXAitQ  and  not  applicable  to  street  railway  oars 27S 

4.  Injury  to  child— liability 426 

5.  injury  to  child  by  street  railway— Instructions 426 

6.  contributory  neglect  by  child   not  an  element  in   certain   actios 

asainst  sti-eet  railway 436 

7.  doty  as  to  persons  driving  on  street 668 

8.  certain  party  driving  on  track  guilty  of  contributory  neglect Wl 

9.  duty  to  person  driving  on  track    9Si 

SUBROGATION— See  Descent  and  Distribution,  1;  Executors  and  Ad- 
ministrators, 3. 

SUBSCRIPTIONS- 

1.  to  one  of  two  turnpike  roads  of  same  name— parol  evidence  admis- 

sible to  show  which  road  subscription  was  for 174 

2.  contract  of  subscription  must  be  mutually  binding 174 

8.  subscriber  to  capit>ai  stock  of  corporation  becumes  thereby  a  stock- 
holder—not necessary  to  tender  to  him  certificate  of  stock  before 
filing  suit  on  subscription 208 

4.  to  turnpike  road— change  of  route— ratification  924,926 

SUMMONS— See  Appeal  Bond,  1;  Process.  1— 

1.  when   nenes.sary  by  reason   of  the  filing  of  an  amended  pleading 

setting  up  a  cause  of  action ....    47 

2.  in  action   to  subject  land  on  execution  returned  ''nulla  bona," 

failure  to  endorse  purpose  of  action  on  summons  not  fatal 8S0 

8.  not  necessary  on  amended  petition  which  merely  sets  out  grounds 

for  specific  att-achment 719 

4.  service  on  corporation— manner  of 717 

SUPERSEDEAS— See  Injunction,  8- 

1.  obligors  on   bond,  where  judgment   is  afi9rmed.    liable  for  full 

amount  thereof  and  not  for  merely  the  actual  damages  reraltlng 
from  the  supersedeas 2» 

2.  not  necessary  for  order  of  supersedeas  to  be  served  as  a  summcDS.  208 
8.  in  particular  case  sureties  liable  on  supersedeas  bond  beoauw  all 

remedies  on  judgment  were  thereby  suspended y^ 2» 

.,„,...  .y  Google 
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SUPERSEDEAS— Continued.  Page. 

4.  one  proseoutlng  appeal  with  flnpersedeas  bolid  estopped  in  action 

on  bond  to  olalm  that  order  grantng  appeal  was  void d02 

SUPERSFJDBAS  BOND- 

1.  signing  by  attorney  in  fact— evidence. . .    .  862 

3.  action  on  bond— failnre  to  allege  that  bond  was  taken  by  clerk  of 

Court  of  Appeals  waived 868 

SUPPORT- 

1.  right  of  lateral  support  of  lot  owner  from  adjacent  land 146 

2.  such  rfght  does  not  extend  to  lateral  support  of  building  placed  on 

lot.... ■ 146 

3.  withdrawal   of  support  of    neiglibor's  house    and   lot— notice  to 

neighbor         145 

4.  damages  resulting  from  such  withdrawal  and  failure  of  neighbor 

to  protect  his  house  after  notice        ...  —  146 

SURETIES— See  Assignment  for  Benefit  of  Creditors.  1;  Bail,  7.  8; 
Consideration,  3,  4;  Executors  and  Administrators,  2,  3;  Fraudulent 
Representations.  1,  2.  3,  4,  5;  Judgments,  5;  Liens,  3;  Limitatinns,  2; 
Married  Women,  8,  y;  Mortgages,  2,  11,  12,  13;  Sheriffs,  5,  6;  Super- 
sedeas, 3— 

1.  release  by  creditor  of  a  lien  on  debtor's  property  releases  debtor's 

surety    141 

2.  value  of  property  on  which  such  lien  exists  not  material  in  such 

case  ....  141 

3.  surety  payins  debt  after  he  is  released  from  legal  obligation  has  no 

risht  of  ttction  against  principal  to  recover  sum  paid 141 

4.  authority  of  one  to  sign  name  of  another  to  note  a  (Question  for 

jury 205 

5.  surety  for  debt  released  when  creditor  releases  a  lien  on  the  debt- 

or's property 266 

6.  surety  for  a  debt  of  one  who  assifrns  all  bis  property  for  the  benefit 

of  creditors  released   if  the  creditors  released  to  the  debtor  any 
part  of  the  estate  assigned  by  him 266 

7.  surety  who  pays  a  debt  after  being  released  from  legal  obligation 

has  no  right  uf  action  against  principal 266 

8.  surety  on  note  for  money  advanced   by  tobacco  warehouseman  to 

principal  to  buy  tobacco  released  by  payment  of  proceeds  of  to- 
bacco by  warehouseman  to  the  principal  after  It  was  sold  without 
first  reimbursing  themselves 384 

9.  on  bond   of  deputy  sheriff  for  one  term— error  to  put  all  credits 

deputy  is  entitled  to  on  his  second  term,  and  thus  throw  whole 
burden  of  defalcation  of  first  term  and  sureties  on  bond  therefor.  400 

10.  in  an  official  bond  only  for  the  term  for  which  the  bond  was  exe- 

cuted   673 

11.  petition  against  such   sureties,  not  alleging  that  any  sums  were 

collected  after  execution  of  bond,  states  no  cause  of  action 573 

12.  suit  for  contribution— competency  of  evidence  concerning  agree- 

ment l)etween  plaintiff  and  the  principal  in  the  debt 764 

IS.  surety  not  bound  as  principal,  although  he  did  not  state  that  he 
was  bound  merely  as  surety  when  not-e  was  execut-^d    766 

14.  extent  of  liability  of  indemnitor  of  surety  of  pergonal  jepiesent-a- 

tive 819 

15.  parol  authority  to  one  to  sign  name  of  another  to  note  or  mortgage 

as  surety  insufficient 884 

16.  surety  on  note  released  unless  bank  appropriatf  s  general  deposit  of 

principal  to  payment  of  note— specific  deposits 928 

TAXATION— See  Appeals,  41;  Attachments,  6;  Burden  of  Proof,  9; 
County  Courts,  2,  3;  Decedents'  Estates.  5,  6;  Devises,  5;  Limitation, 
10;  Municipal  Taxation,  3,  4,  5.  6,  7,  8,,  9;  Pleadings,  8— 

1.  auditor,  treasurer  and   secretary  of  State  are  ex- officio  board  of 

valuation  and  assessment  of  taxes  on  distilled  spirits,  and  it  is  not 
necessary  that  they  should  take  oath  as  members  of  sui-h  board  . .  107 

2.  such  board  must  file  with  auditor  their  assessment  and  valuation.  107 
8.  presumed  that  board  discharged  their  duty  in  absence  of  allegation 

to  contrary 107 

4.  increase  by  State  Board  of  Equalization  of  taxable  value  of  prop- 
erty of  a  county  affects  assessment  for  county  as  well  as  State 
purposes — 142 
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TAXATION— CoDtlDued.                                                                                 Page. 
6.  exemption  of  railroad  of  certain  company  a  personal  privilege, 
which  does  not  pass  with  sale  of  road  to  another  company— lease 
of  road  for  1,000  years  equivalent  to  its  sale 44ft 

6.  gas  company  fornishiug   gas   by  contract,  fdr  compensation,    to 

city,  performs  no  public  service  sufficient  to  exempt  it  from  taxa- 
tion..  ..  4ft« 

7.  payment  of  license  or  specific  tax  to  a  city  by  a  gas  company  does 

not  exempt  it  from  payment  of  ad  valorem  tax  on  its  property  to 
the  city 464 

8.  lists  ffiven  to  assessor  by  taxpayer  prima  facie  correct— burden  on 

auditor's  agent  to  sliow  such  list  to  be  incorrect 47S 

9.  valuation  fixed  on  property  by  assessor  and  by  board  of  supervisors 

conclusive  on  Commonwealth  as  well  as  taxpayer 47tt 

10.  certain  land  held  by  railroad  as  lessee  not  exempt  from  taxation 

by  reason  of  exemption  of  road's  property  for  live  years  after  its 
completion ftBlk 

11.  where  railraad  as  lessee  agreed,  as  part  of  rent,  to  pay  taxes  on 

such  land,  it  can  not  claim  its  exemption  from  taxation  as  to  the 
leased  property 681 

18.  information  by  auditor's  agent—duty  of  county  court  as  to  assess- 
ment of  property 73a 

18.  tax  bills  prima  faoie  evidence  in  certain  case 814 

14.  jurisdiction  of  cnuuty  court  to  correct  errors  in  assessment  and  to 

determine  whether  property  should  be  aFSessed 886 

15.  determination  of    county  court  that  certain  property  was  noi;  sub- 

ject to  taxation  a  judicial  act  binding  on  State  until  reversed —  886. 
TAXES— (Claimant  under  tax  sales)— See  Burden  of  Proof. 
TAX  SALES- 

1.  claimant  enforcing  legal  rights  under  required  to  prove  substan- 
tial regularity  of  all  steps  of  sale 8ft 

3.  lien  of  purchaser  at  tax  sale  for  amount  paid,  when  title  acquired 

fails 148 

8.  sale  of  land  for  taxes  by  sherlfi:  to  himself  void  and  passes  no  title.  74G 
TIME— See  Assignment  by  Operation  of  Law,  17, 
TITLE  BOND— See  Boundary. 
TRANSFER  OF  SUITS- 

1.  married  woman  not  prejudiced  by  the  transfer  of  a  suit  against 

her  upon  a  note  to  equity  in  which  she  is  not  held  to  any  per- 
sonal liubiliiy  thereon  and  in  which  all  the  other  issues  are  equi- 
table  aoa. 

2.  transfer  of— not  error  to  transfer  common  law  action  concerninn 

numerous  items  of  mutual  accounts  to  equity 206 

TRESPASS— See  Damages,  14— 

1.  when  injancclon  may  be  resorted  to  to  prevent  repeated  trespass 

upon  land 8(S 

}S.  when  entry  upon  land  is  an  ouster  of  owner  and  when  it  is  a  mere 

trespass SBH 

TRUSTS— See  Devises,  1,  8,  10.  15,  16;  Executors  and  administrators.  10; 
Frauds,  Statute  of,  10;  Limitations,  4— 

1.  certain  lands  held  by  trustee  in  individual  right  and  not  as  trustee.    61 

2.  under  contract  of  employment  trustee  did  not  lose  bis  own  rigLs 

in  lauds  claimed  by  his  principal 61 

3.  contract  employins;  agent  construed 61 

4.  land  held  adversely  by  trustee  in  his  own  right— statute  of  limita- 

tion runs  against  cestui  que  trust,  who  claims  same  land 61 

6.  holder  of  legal  title  to  land,  having  by  agreement  with  debtor  di.«- 

charged  trust  created  by  parol,  not  liable  to  one  claiming  trust 
interest  as  assignee,  no  notice  of  such  assignment  having  been 
given 68- 

7.  chancellor  will  interfere  with  trustee's  discretion  only  because  of 

his  failure  or  incapacity  to  act  or  abuse  of  power  191^ 

8.  trustee's  manner  of  distributing  fund  for  benefit  of  cyclone  suffer- 

ers who   belonged   to   a   certain   order   not   Interferred  with  or 

changed  —  ...  1» 

0.  manner  of  settling  estate  in  the  hands  of  one  creditor  for  the  bene- 
fit of  all  creditors Mt 

10.  beneficiaries  of  trust  creating  county  seminary  may  sue  trustees  In 
equity  for  an  accounting— not  required  to  proceed  only  by  action 
on  bond  of  trustees 41ft 
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TRUSTS— Continued.  Page. 

11.  liability  of  one  trustee  for  acts  and  defaults  of  oo-trustee 41^ 

Id.  stale  claim  against  trustee  not  enforced ilSi 

13.  failure  to  maike  trustee  party  to  suit,  cestui  que  trust  being  party, 

judf^nent  is  not  void  but  erroneous  446 

14.  parol  declaration  of  trust  in  personal  property  raises  trust,  eren 

when  possession  of  property  is  not  cbarged <S84 

16.  evidence  necessary  to  show  such  declaration  of  trust 684 . 

16.  purchase  of  railroad  by  director— no  fraud  shown  and  no  trust 

exists  in  favor  of  stoclsholders 606 

17.  when  a  trustee  or  director  of  corporation  dealing  with  corpus  of 

trust  estate  for  his  own  benefit  is  held  liable  as  a  trustee 606 

18.  neglect  of  trustee  for  imbecile— compensation  for  services 669 

19.  certain  verbal  agreement  to  hold  land  for  benefit  of  another  within 

statute  of  frauds 681 

90.  suit  by  creator  of  trust  to  compel  its  execution —  765 

31.  purchaser  at  execution  sale  of  land  held  in  -trust,  sold  for  court 
costs  incurred  by  trustee,  must  show  authority  of  such  trustee  to 

institute  the  suit  and  bind  the  trust  estate  for  costs 772 

99.  trust  estate  phould  be  subjected  for  court  costs  by  an  order  of  the 

chancellor  and  not  by  execution  sale 779 

93.  agent  or  trustee  who  places  his  own  interest  in  opposition  to  his 
duty  as  trustee  can  not  demand  compensation  for  his  services —  811 

24.  how  express  trusts  are  created— limitation 811 

26.  where  trustee  buys  property  for  himself  with  trust  funds  a  con- 
structive trust  arises.— limitation 811 

S6.  purchaser  from  trustee  with  notice  of  trust  holds  himself  as  trustee,  811 
37.  estate  devised  to  executor  in  trust— executor  a  trustee 908 

28.  where  there  are  contingent  remainders  in   estate,    unproductive 

real  estate  will  be  sold  for  reinvestment  in  action  by  executor  for 
that  purpose 908 

29.  when  one  of  two  purchasers  takes  title  In  himself,  trust  by  implica- 

tion arises  in  favor  of  other— statute  of  frauds  does  not  apply  to 

such  trust 925 

TURNPIKES -.See  Subscription,  1,  2— 

1.  company  entitled  to  have  chancellor  construe  contract  under  which 
many  persons  are  claiming  rljrhc  to  use  road  free  of  toll 110 

3.  free  use  of  road  in  consideration  of  privilege  conferred   by  land 

owner— right  to  free  toll  a  personal  right  which  does  not  run  with 

the  land 110 

UNDUE  INFLUENCE-See  Wills,  4.  5- 

instmctlons  concerning  proper 360 

UNLIQUIDATED  DAMAGB&- 

olaim  for— when  allowed  to  defendant  as  set-oflf  in  action  in  equity..  799 
USURY- 

1.  recovery  of  usury  from  third  parties 5 

2.  loan  of  monny  to  pay  URurigus  note— debt  of  party  making  loan 

not  purged  of  any  usury .. .  5 

8.  payment  of  usury  In  consideration  of  Indulgence 5 

4.  interest)  for  one  year  includeit  in  face  of  note— not  usurious 5 

6.  repeal  of  statute  allowing  10  per  cent,  interest— debts  previously 

made  continue  to  draw  10  per  cent 5 

6.  renewal  of  note  with  new  sureties— usury  paid  at  such   renewal 

may  be  pleaded  by  maker  even  after  a  year  has  elapsed  since  the 
renewal 126. 

7.  BO  Ions  as  any  part  of  the  original  debt  exists,  usury  previously 

paid  thereon  may  be  extracted  from  the  balance  due 190 

VACANCY  IN  OFFICES-See  Offices.  1.  3. 
VARIANCE— See  Sheriffs.  6;  Evidence,  66- 

1.  allegation  of  certain  facts  and  character  of  negligence— no  recovery 

allowed  on  proof  of  different  state  of  negligence 14&. 

2.  no  variance  between  pleading  and  exhibit  shown  in  eerfain  case..  898 
VENDOR  AND  VENDEE-See  Boundary.   1,  2;  Contracts.  5;  Fraudu- 
lent Representations,  7:  Judicial  Sales,  6;  Liens,  4,  6;  Specific  Execu- 
tions, 1.  2,  4;  Statute  of  Frauds,  1,  2.  8;  Warranty.  1— 

1.  guardian  of  vendor  not  allowed  lien  on  land  sold  by  \endi  e  to  sub- 

vendees  when  enough  land  remains  in  vendee's  bands  to  satisfy 
guardian's  claim  ....  28a 

2.  vendee  may  bring  action  to  enforce  contract  of  purchase,  although 

entire  cash  payment  was  not  made  before  filing  of  suit  In  certain 
case ':".^.'^':T.^! . , 
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VARIANCE— Continued.  P»ge. 

3.  aooeptanoe  of  part  of  oasb  paysaent  by  vendor  snows  that  reason- 

able time  was  to  be  allowed  vendee  of  sucb  oash  payment 381 

4.  Donresidency  of  vendor  a  sufQcient  excuse  for  failure  to  tender  cash 

payment  before  institution  of  suit  in  certain  case 821 

5.  deposit  in  nourt  after  flling  of  suit  sufficient 8S1 

6.  opcion  of  vendor  to  treat  contract  of  sale  as  a  lease 880 

7.  in  action  by  vendor  on  purchase  money  notes  claimants  in  posses- 

sion of  land  at  date  of  conveyance  were  proper  parties 788 

8.  vendee  in  possession  not  permitted  to  dispute  right  to  convey  of 

vendor,  wnobad  been  in  actual  adverse  possession  for  thirty  years.  888 
VENUE- 

1.  of  action  against  common  carrier  on  contract  for  transportation  of 

livestock 431 

2.  court  of  county  wbere  suit  is  brought  to  settle  affairs  of  insolvent 

corporation  bas  jurisdiction  to  order  sale  of  corporation's  land 

located  in  other  counties 444 

VENUK  CHANGE  OF- 

1.  must  be  granted  defendant  when 789 

8.  discretion  of  trial  court  coucerning 739 

VERDICT- 

1.  killing  of  live  stock  by  railroad— verdict  not  against  evidence 118 

2.  in  certain  case  a  fair  adjustment  of  rights  of  the  parties  and  not 

contrary  to  evidence  — 143 

8.  court  may  direct  formal  changes  made  in  verdict  returned  in  crim- 
inal case 495 

4.  not  set  aside  unless  flagrantly  against  the  evidence 800 

6.  remission  of  part  of  excessive  verdict     895 

6.  remission  of  part  of  excessive  verdict  induced  by  passion  and  preju- 
dice does  not  cure  the  error 987 

VERIFICATION  OF  PLEA DINGS-See  Appeals.  48— 

when  answer  must  be  verified  by  oath  . 838 

WAIVER— See  Insurance,  5,  6,  7,  8;  Pleadings,  11. 
'WAREHOUSES-See  Sureties,  8— 

1.  instruction  by  consignee  of  tobarco  to  warehouseman   as  to  in- 

surance  supercedes  custom  among  warehousemen  concerning  in- 
surance   680 

2.  finding  of  jury  that  owner  instructed  warehouseman  not  to  insure 

tobacco  sustained  by  evidence 680 

WARNING  ORDERS- 

1.  need  not  run  In  the  name  of  ''The  Commonwealth  of  Kentucky".    I 
.     2.  may  l«e  made  by  court  on  its  order  book  as  well  as  bv  the  clerk....     1 

H.  not  void  because  granted  by  court  instead  of  by  clerk 77 

4.  void  if   it  requires  nonresident  to  appear  within   less  than  sixty 

davR  after  its  entry 6M 

WARRANTY— See  Sales  of  Personal  Property,  2- 

1.  measure  of  recovery  for  breach  of  warranty  of  title  to  land  79) 

2.  party  not  allowed  to  recover  for  breach  of  warranty  In  a  sale  wbicli 

haf)  iieen  rescinded  by  consent  of  the  parties 88 

WATER  COURSKS- 

gully  with  no  well-deflned  bed  or  channel,  and  simply  outlet  for  sur- 

facH  water  at  certain  seasons,  not  a  natural  water  course 430 

WAT,  RIGHT  OK— See  Constitutional  Law,  23— 

1.  when  grant  of  right  of  way  may  be  presumed  from  adverse  user. ..  lU 

2.  evidence  must  show  clearly  that  user  was  adverse  and  not  merely 

permissive  or  grant  will  not  be  presumed 784 

WILLS— See  Contracts,  33;  Limitation,  «:  Undue  Influence,  1— 

1.  will  of  man  revoked  by  his  subsequent  marriage,  notwithstanding 

antenuptial  contract  with  his  wife 7S 

2.  jury  to  find  how  much,  if  any,  uf  contested  will  is  valid 81 

3.  device  to  draftsman  of  will  is  not  void,  ipso  faoto 81 

4.  fact's  which  prove  such  devise  to  draftsman  was  result  of  undue 

influence— Durden  of  proof 81 

6.  bow  draftsman  may  repel  sucb  presumption  of  undue  influ^Doe  ...    81 

6.  evidence  to  show  t-estator's  intention  not  admitted  when  there  is 

no  ambiguity  in  the  will 107 

7.  general  intention  of  testator  controls  in  CDnstruotion  of  will 8M 

5.  where  clauses  in  a  will  are  so  repugnant  as  to  be  irreoonoilable 

the  latter  clause  will  control , W 

U  ooDstruction  of  particular  will— repagnaot  olauae  .^,.^.^,..1 886 

Kiyiti'^v^  ^-'y  Vjv^OVJ  Iv- 
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WILLS— Gootinued .  Page. 

10.  no  attesting  witnesses  neoesRary  to  holographic  will a6D 

11.  evidenoe  sufflcientlj  proves  execution  of  holographic  will 860 

12.  verdict  in  favor  of  mental  capacity  of  a  testator  supported  by  the 

evidence 860 

18.  not  prejudicial  error  to  permit  a  devisee  under  a  will  to  testify  In 

its  favor  after  disinterested  witnesses  have  been  introduoed 860 

14.  rule  of  construction  where  devise  is  to  one  in  fee,  but  if  he  die 

without  issue  then  to  another 864^ 

16.  devise  to  one  with  power  conferred  on  another  to  cancel  or  change 

beneficiary  of  devise  within  certain  time  a  valid  power 484 
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